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NOTES OF REOENT CASES. 


Pace. 


AMENDMENT-—Suit Io ion of p purchased at a Court sale from 
alleged tres fendant found a tat ve purchased equally of redemp- 
tion—Amen fae “converting suit into one for sale of the property AE to 
be allowed 

Bawxrurrcy Procexprncs—Mutual Credite— le Set off-—Fixed depos 
amount with Bankers in joint names le “to either or sarriro = 
Overdraft account in the name of one of them—Set off 4 5 

Carre Trespass Acr (I or 1871)-——Compensation to complainant deprived o 
the use of his e Seat be awarded unless claimed in the complaint. 

S. 20—Complaint made out of time—If to be comsidered to have been 
made on previous day because it was a holiday—General Clauses Act, S. JA 
I£ applicable 

Cuun MarracE RestRarnr Acr (XIX or 1929)—Celebration of child marriage 
outside British India—Amount payable under decree towards bride's 
soda Orlin if opposed to pubHc policy—Payment under decree if 


Crvi Procepure Cong wv oy 1908), S. 34—~Interest after suit—Discretion of 
Court—Carriage o e to goods—Liability of carrier for 
interest on damages 

——Ss. 4 (2) AND 152—Decree silent as to further interest from date of 
decree to date of realisation—Decree in accordance vas t-—If can 
be amended under S. 152 as accidental slip or omission— @)— Aner 





cability. ..18 See Rep. 751 


——Ss. 40 am 67 (2)—Rule p in Coorg province embodying 
restrictions on sale of land in execution—If applicable to Coorg decree trans- 
ferred to Court in Madras Presidency for execution 


erties 

Surplus after satisfying decree—Order for sispoasl_—If Tf cpeatable under 
Civil Procedure bode 

S. 47—Order settling terms of sale pioclamätion-Tf res pidicata to 

prevent parties contending in later proceedings that amount has been wrongly 

calculated—Question as to ent in satisfaction of decrec—IE maik matter 

arising in execution under S. 47. 

S. 47—Settlement of terms of proclamation—When an order, on which 
appeal lies under S. 47— Agriculturists Relief Act IV o 

1938, S. 4 (d)—Vacant ground in the compound of house 














prevents application of S. 4 (d). 22. See Rep. 


area 48—Limitation—Amendment of decree-—~Effect on  time-berred 
lecree a 
S. 73—Different decrees of same Court for payment of Judg- 
ment-debtors same—Transfer of assets to credit of suit, decree ‘a i 
was executed—Application by decree-holder who had attached before judg- 
ment in the other suit for rateable distribution—Rights to 
—-. o onpi. of temple he by poojaries—Suit by villagers to 
set aside the alienations— Muintainabil ty apart 92—Limitation Act 
(IX of 1908), Art. 134-A—Knowledge of e it ‘refers only to plain- 
tiffs eo nomine on record in representative suit F es 
es Rep. 


S. 92—Trust for making advances to PAE AE Erian students for higher 
studies—If a public trust—Application deviation of trust—If can be 








ordered in the absence of sanction under fx 92, C.P. Code. 8. See Rep. 


S 92 arp O. 1, R. 8—Suit against trustees by some members of commu- 

nity for declaration that property is trust property and for injunction res- 

Gil roced trustees from treating it otherwise—If suit falls within S. a 
rocedure Code—Failure to adopt procedure under O. 1, R. 





21 
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782 


14 
920. 


714 
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Paar. 


—— S, %—Application for compensation for attachment-—If setting 
ane ener oF attachment essential beror application =i aeniea 
and proot o damages neces a ting of compensa 
S. 144—Restitution—Reversal of riper Hee successful a 

to mesne profits by way of restitution—If successful party in Court 

can defeat right by saying that he had leased out the property i 25 
———S. 144—Reversal of decree for possession of immovable property— 

Amounts drawn by party in possession—Remedy cf appellant iy way of 

restitution—Proper procedure 71 
——Ss. 16 151 awn O. 22, R. 10—Addition of ea in e jectment 

by Hindu father after suit for partition against him by his sons—Suit pro- 

perty allotted to son’s share pending father’s suit in ejectment—Appeal by 

the defendant in the ejectment suit--Application by one of the sons to be 

joined as respondent in the eins cation does not lie under O. 22, 

R lors. 46S. 151 does not when, there is a specific provision 

af the Code appplicable to the case 6 

S 149—Presentation of appeal with deficit Court-fees within time—Pay- 

ment of deficit later withm time allowed for it—Retrospective effect to wile 
presentdtion valid gi 
Fa? 151—Suit and decree on first mortgage only when there were other 

ages an favour of piaintiff—Contraventidn of an be reeucinted end 

Act, § 67-A—Decree if can be set aside and suit if can be and 
remodelled under S. 151, Civil Procedure Code 67 
S. 152-—Scope-—-Consent decree—Terms alleged to be omitted in—If can 
be corrected as accidental slip under S. 152—Amendment of decree—Error 
as to jurisdiction—Remedy by way of appeal ayailable—Discretion to inter- 














fere in revision: 53 
——O. 1, R. &-Representative suit—Compromise signed by one of na 

plaintifts—How fdr binding on entire community 44 
———O.1,R. 9- Sut on mortgage by ote of two joint tenaais-c1t suit main: 
tainable and if decree can be passed in the absence of the other--Death df 
the other pending suit and plaintiff becoming solely entitled—If decree for 

whole amount can be passed 24 
—— 0, 1, R 10--Suit for declaration that plaintiffs were solely entitled to 
hereditary to perform orchako service in a temple—Stranger claiming 

to be entitled to joint interest in those rights—If to be added as party. 20 See 

Rep. 872 
——O. 6, R. 17-—-Suit for possession of a share besed on title by convey- 
ance—Case if to ground as conveyance unregistered and therefore 
inadmissible in evidence—Vendors not parties to suit—Suit for specific per- 
formance would be barred limitation—Amendment of plaint as one ak 

specific performance—If to allowed 2% 
———O.7,R. (1) (A) and O. 2 R. 2—Suit on mortgage relinqui a por- 

tion of the amount due—Plea of discharge as to a certain amoun 

if entitled to adjust the amount from amount so reliaqnished. 52 
——O. 9, R. 13—Decree against minor not eee nee nullity o or 

ange parte decree which can be set elide ance O; 30 
9, R. 13—If opfional—Constructive res asa in Sasa ee matters 

—If ‘applicable i in the absence of proper notice to person affected 29 
——O. 11, R. 21—Discovery—Suspicion that relevant documents were con- 

cealed—Proger course 4r 


——O- 13 Rr. 1 awn 2—Production of documents at late stage—Lf to be 
allowed in the absence of reasonable explanation for non-production at 
proper time E 24 

———O. 17, Rr. 2 AND 3-Defendants appearing and filing written statements, 
and issues framed, suit part heard and adjourned for further evidence— ` 
—Failure of defendants to appear on the adjourned date—Finding on all 
cae ane F O., oe of plaintifi—Whether ex parte and falls under 
E or o 


s——© 21, Rr. 5 awn 8If distinct and independent 
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father—Death of the father— by survivorship applying to exe- 
cute the decree—Sons are transfereess of the decree by operation of law, 
within the meaning of O. 21, R. 16 

——O. 21, R. 5 (3)—Attaching decree-hoider—If entitled to make an 
ee of the attached decree and record satisfaction ander O. -21, 


———0), R. 63—Snit ee eo based on title, whose petition objecting 
to atiachimest under R. has been decided against— Eoria ct area este 
genuineness of sale to claimant 

———-O. 21, R. 89—Payment of money by judgment debtor to have sale in 
execution set aside—Reversal or setting aside df decree—Claim for restitu- 
ae a Contract S. 72—Relief under if can be 
award z 

——O. pee R. 90 (Proviso) newer to call upon applicant to furnish secu- 
rity—When to be exercised 

———O. 21, Rr. 100, 103—Previons claim proceedings ending by abandon- 
ment by the claimant d uring tion—Court ordering “not aaa 
dismissed no costs”—If suit to establish title barred 

———O, 32, R. 3-Duly appointed guardian of minor appellant in existeice— 
Lacus stondi of another person to come, formed as next Teiend 2 

` ———0. 34, R. 6—Personal remedy under mortgage barred—Efect on right to 
personal remedy for costs of mortgage suit 

———0. 37—Leave to defend—When conditions can be imposed 

———O. 38 am O. 40--Allegation that defendant has no property and is try- 
ing to alienate all the property he has and remove to 
Appointment of such defendant as receiver and order for security—Pro- 
priety 

———O. 40, R. 4 (As ameno ov Mamas)—Ref erring party to soit against 
recciver— Necessity for Court stating reasons in wri 

——©. 41, R. 6 SymZAppeal pending against ae for alot 
i i i R lication for stay ofsale— 
Refusal of atay—If illegality—O. 21, e to be of property suffi- 
cient to realise amount due under pon 

———O. 47, R. 1—Advocate not arguing some issue as a result of not remem- 
bering certain facts—Review if to be allowed 


0. 47, R. 1--Misapprebension of counsel in not urging all his 


Civn. Procepune Cove (V ar 1908 VO. pat | 16—Decree in favour of a Hindu 


ments in support af a i If ground for review. 13. See ep. 


Ciuss AND Associations—Snit by some members against the ici 
When competent 

Company—WrormaG up—Creditor of company, debtor in another transaction 
with others jointly and severally—If entitled to set off his claim against 
the liability as 

Compantes——Liguipation—Court giving permission to liquidator ta sell proper- 
ties and sanctioning a contract sale and compromise of two stits m 
another Court—If sanction can be revoked os 

Compamizs Act (VII oF 1913), S. 61 (4)—Share capital reduced by 

on—Conditions—Share-holders to bring back 

of Company—Liquidator’s application for review of groea menimo 
not correct 

Contract—Obligation to pay for benefit conferred by plaintiff—When arises 
on an implied contract 

Coorgarve Soceres Acr (VI or 1982) (Madras). See Madras Acts .. 

Co-ownkes—Encroachment by strangers on a goma lane—All co-owners not 
parties to suit—Suit whether maintainable in that form—Injunction oi 

SOTET PEES ita od: Sg impleading his own mortgagor end also owner of 
property—Proper fee 

Cours Fars Acr (VII of 1870), Arrt. 17-B œ Sco. O amp S. 7 (tv) (b}—Snit 

or partition under Hindu a aa E 

Coie: B. 


1939—II—C 


16 


31 
75 


43 
809. 


) 62e 


° 


Court-Fres Acr (VII or 18/0), Scu. ART. E AND Agr, 17—Madras Town 
Planning Act (VT (YI o of 1920)—Ap under S, 29 against decision of arbi- 
trator—. 


Sorra Law aP racic Joint Magistrate sanctioning prosecution—If can 


hear dppeal in that 
AL Procepuxe Cons om (V OF a ee Ss, 107 amp 112—Notice under S. 107 and 
Seder under S. 112—Essentials 
-—S. 380—Magistrate to whom roceedinga submitted—If can set aside 
under S. 380 conviction carded by referring Magistrate 
——S. 52]—Defamatory passage in book—Conviction under Indian Penal 
Code, S. s00 Appropriate order for destruction under S. =i 


CermmimaL Trrat—Procedure-~Prosecution story on the face of it i robable 
—Omission to put it to jury and ask them to give benefit of doubt to 
accused—If material misdirection 

Derawation—Libel—Proof that words complained of were only ill-suited t to 
the dignified position of plaintifi—Court’s view that suit ought not to 
have been brought—A of ome pie as damages—Absence of plaintiff 
from witness-box—Effect " $ EE 

E oe Meares 5 that he has released property ies 

on faith of resentatlon—Mortgagee estopped from 
ea wie naini Tor l of registration 

Eymence Be I or ae S. 13—~Prior Poe as the question Ki exist- 
ence o t to o or prope evuncy of as transaction which 
ight was recognised—Practi ae Official records—Late production— Pro- 
prety of rejection Y 

S. 114—Letter duly posted-Presumption that it seat its desti- 
nation 

Fata Accipents Acr (XIII of 1855), S. 3--Frame of plaint for compen- 

- sation by dependants 

GOVERNMENT Secures Acr (X or 1920), S. S—Beneficial ownership of Go- 
vernment securities—If affected by S. 5 

Homu Law—Convert to Christianity If can come back to Hinduism with- 
out Panay of formal expiatory ceremonies 

oint family—Property acquired by. manager—-When presumption that ‘tt 

















is y property arises. 22. See p: 
Joint” tare of Fok brothers aga i _but soit Ry | la Pro- 
ing his share of pro arga e one o ropet ya ene ie 
pag originai riginally brothers under will” o) 
——Maintenance—Permanently kept ceaebing thongh childless—If entitled 
to maintenance . 
——-Marriage with girl, not a virgin—Validity. 62. See Rep. 
Stridhanam—Anwadheyakta—Snecession—Dauhter’s duper and 
widowed daughter—Preference—Smriti ahd Mi Pre- 
ference bs 
Widow--Maintenarice--Decree for, against joint ily---Subsequent par- 
tition—If a change in circumstances necessitating m on of decree. 
Ium y—Covenant of-—Partition deed—Clause to indemnify against loss 
case of deficiency of encumbered property— Onus of proof A 


Inptamw Tra Comro Acr (VITI o 1938), S. 23— Rules framed under—Rule 4 gaa 
schedule to it—Validity 

Imsotvencr—Debta of deceased’ father--Eldest son asking for and obtaining 
time for collecting Pa rect and payment—If personally liable for the 


. ficbts Adjudicate on such debts—Propriety. 11. See Rép. 


atya Succession Acr (V or 1028), S. 4, ExrLamatomIf exclud prope 
j held? in tenahcy in cofnthoh j d 


*Lawp acguisrrion—Award of Sininensgtlon cpateretce to Court—Right 0 of 
claimant to adduce evidence as to market value 


R&R 2S Bw 
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31 


728 
45 


LANDLORD Ann TENANT—Tenant taking water for second crop—Liability to pay 
for it—Payment by tenant of water cess to Government—Effect . 


Lease—Sub-lease for same rent—If absolute assignment of lease—English law ` 


if applicable 

Lerrees Parewr (Mamas), CL, 12—Offer by despatch of tel by buyer from 
Madras accepted by t elegram by seller from Hyderaba for sale of 
F.O.R. Hyderabad—Rejection notified letter despatched from Madras 
—If “part of cause of action” has arisen in Madras—Leave to sue at Mad- 
ras for breach of contract—If to be granted 


Lrwrration—Ackndwledgment—Deposition by debtor in former proceedings— 


When acknowledgment of subsisting liability on a promissory note 
Mortgage suit—Application for final decree after time 


Limaration Acr (IX or 1908), S. 7—Hindu Law—Eldest brother manager of 
joint family—Capacity to give discharge-——Effect on minor brothers right 


to sue—Presumption as to p apd TE Ape 
S. 18—Application under aa eo Code, 21, r. 90 to set aside 
sale time ee aia Act, S. 18—Conditions for applicability . 


——1—Ss. 20 anp 21 (2)—Decree debt—Payment by one of several joint judg- 
ment-debtors—If saves limitation as against the judgment-debtor who 
not make the payment 

S. al, (1}—-Hindu Law—Paternal grandmother of 











at ART, 182 (5}-~“Final order” on a previous execution noel ion. -Mesn 
ing of “final”—If can cover the eventual result of possible appeals 
———Arr. 182 (5)-—Execution against judgment-debtor barred—If edion 
we his surety (who had given a bond when the judgment-debjor was 
or execution) a ‘step in aid’ which will save limitation against 
pret askin 
5)—Order returning an execution petition for compliance 
ae Ske A itions—If a ‘final’ order—Later execution petition, within three 
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37 


minor—If “lawful 
(F.B.) 61. See Rep. 884 


26 


19 


years of order—If in time. -> 1. See Rep. 671 


MADRAS AGRICULTURISTS RELIEF ACT av or 1938)—Cónstitutional validity—Leave 
to-appeal to Federal Court of India 

Decree against father, m of a joint Hindu familie -Subségüént 

anes with sons—Liability father under decree—Father insolvent— 

dend declared in Pole ie againn properties in the handa 

a the sons—Application by son under S. 20 ta stay execution—Son, if 





entitled to apply—Son, if a debtar. 3. See Rep. 


-—-5s. 3 amo 8&—Pro-notes ‘standing in the name of father—Renewal in 
name of son—If in favour of same creditor under S. 8, Explanation—Defi- 
nition of “creditor” m S. 3 (v)—Applicability—Debtor—If to- be same 
sor applicability of S. 8—Legal representatives of original debtor—Rights 
pi : 





sons successively——If last of such mortgagees ‘game creditor’ 
———Ss. 8 ann 10 (2)—Pro-note of 1935 for balance of interest-on unpaid 
purchase money under sale-deed of 1931—Debt mnder—If wiped out as 
mterest outstanding by S. 8 of the Act—S. 10 (2)—If me 


————53.°8 AND 10, SupS. T (2)—Mortgage for price of lan: 
If excepted: from scaling down by reason of S. 10, bebs., ve spot 

quent mortgage of other property. for original mortgage de ect ‘ 
S. 8, Expranwarion—Renewal—Explenation applies on to cases of 


renewal by the same débtor—Explanation does not apply to cases where a 
person agreed to pay the debt of another ang aa? executed a bond ty the same 





creditor. 16. See Rep. 


———S. 8—Petitioner seeking to prove that promissory note was in renewal 
Sie earlier -one—If Negotiable Instruments Act, Ss. 120 and 121 a 


12. See Rep. 


——+—S, 9-—Debts incurred on or after Ist October—Interpretation 
S. 10-+-Order merely deciding that Act applicable—If appealable—Scaled 
domn decree—Appealability 





S, 8 (Expranation)—-Renewal of mortgage in favour of different per- . 


83 


745 
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609 


Paca. 
Manas AcucoLTUmSTS Rewer Acr (IV o 1938), . 19—~Decree 
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` LAW AND LIBERTY.* aa. 

Law is the condition of Liberty. Where Lawi is ‘not, Will 
prevails, whether it be the Will of the One or of the Few or of 
the Many. Law is, not the foundation of the State , but the 
norm and regulation of the, Force or Power that founds and 
maintains the State. Law makes it ‘possible for: ‘the: ptate and 
the people of a State to live a life of Liberty. Law is not a 
‘restriction on Liberty, vit makes an arena, a canal | for Liberty 
and thus energises it so that it may not, overflow its banks. 
Whether, as in early times, in the form of, Custom ar later, in 
more political.times, in the form of written Law, made by the 
deliberate and conscious action of man, Law has prevented the 
arbitrary will of man or ay body of men from governing and 
regulating the life of the State. For, the properties of law, as 
Burke pointed out, are, firstly, that it should be known; sendy 
that it should be fixed and not occasional, and, if we may | add 
a third characteristic from Aristo. le, that it is ‘observed, for, to 
enforce obedience to the law, which it takes, is a proof of a 
good constitution of a State. ‘While Law can’ be without 
Liberty—there can be systems of law made and developed by 
despotic governments like those of the ancient East and the 
‘later Roman empire—Liberty cannot, exist without, Law. “The 
history of Liberty is in a large, measure thè history of the 
influence of Law in the government of man. At first whether 
primitive society was, as I believe, largely patriarchal and only 
exceptionally matriarchal, or not, Custom was the law of society. 
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The Leges Barbarorum of the German tribes, the Torah of the 
Jews, the Dooms of early English peoples, the Customs of 
Indian castes and tribes gave these peoples regularity, restraint 
and routine. - 


The rulers of custom-bound ‘peoples were hardly despotic. 
They: were as much bound as the peoples whom they governed. 
And then, when as a result of war and conquest, the authority 
of the chief increased, Custom gradually was transformed into 
‘Yaw; It came to be written, and codified. The Code! of 
Hammurabi, the Twelve-tables of Rome, the Brehon Laws of 
ancient Ireland, and the Code of Manu were still further steps 
in the growth of the influence of Law in “human society. And 
this gtowing influence was‘in the ‘direction of Liberty. For, 
however much restraint these ancient systems of Law may have 
‘placed "on the’ activities of individals‘or groups, they left 
still’ considerable areas of human activity to the freedom of 
wdividual‘ initiative and movement. Even when they ruled'a 
large part of man’s life, ‘as: in the Code of Manu, yet they served 
‘the ‘cause ‘of Liberty, for, being written, known for certain and 
of general ‘application, they’ freed ‘man and society from the 
tyranay of the arbitrary will of individuals or groups. 

-No further step forward in the promotion of Liberty by 
‘Law could’ be taken as‘long as Law, as a result of this codifica- 
‘tion, was ‘itself unfree. ‘The’ principle of’ freedom had to be 
initoduced into Law itself before Law’ could serve the cause of 
“freedom This work had been done for Europe in the later 
‘history of, Roman Law. The Pretor’s Edict, the Responsa 
'Piudentium, and the ‘Emperor's Rescript applied Reason to the 
development of the Law, ', But the Reason was that of a despdt 

who legislated according’, ‘to the maxim Quod principi placuit, 
“legis habet vigorem. The will of the Prince had the force of 


f law. Progress, but not freedom, could bé served that way. It 


was with the coming of new ‘peoples and of a new way and 
philosophy. of life that Freedom Was to enter into the history of 

It was with the coming, “of the German, tribes and of 
Christianity into Europe that thé history of the relations between 
“Law and Liberty begins. THe primitive ‘republicanism of the 


„German, tribes, their corporate ‘life and self-government, their 


‘attachment toi custom, .and their ignorance of the State, would 


“dot tolerate the centralized despotism of the’ later Roman. empire. 


"And Christianity, which came'to meet the’ Roman empire a8 a 
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corporate Church, and with claims to thé freedom of religious 
life was fundamentally opposed to-absolutism in Law or Politics. 

These two influences combined soon ‘began to:'operate on thè 
Law of Europe in the direction of Liberty: -The German tribes 
brought with them the idea and the practice of the people having 
a part in the making of law and the administration of justice. 
And the seeds of parliamentary government and the jury-system, 
these two props of English Liberty, Were sown, though through 
royal Norman drills. Christianity, with the novel institution of 
the Church, unknown to pre-Christian times, and its own law, 
Canon Law, cut away large slices from the jurisdiction of the 
State and secular law. As you know, till late in English history 
Marriage and Will were under-the jurisdiction of ecclesiastical 
courts, The principles of Equality, Liberty and Justice came 
gradually to be introduced in the tribal law and customs of 
the Saxons, the English and the Danes and slowly humanized 
and rationalized the administration of criminal justice. The 
rules-Gr-equity and good conscience influenced the decisions of 
the Court of Chancery. .That, according to Maitland, saved 
Liberty against Roman jurisprudence and despotism. The Will, 
that instrument of liberty and progress, came to modify the 
rule of the dead hand of the customary disposal of none by 
Primogeniture or Borough English. » 


The Roman Imperial polity did not fail to influence the 
constitution of the early mediaeval monarchies. It was especially 
in the field of judicial administration that this was felt. . The 
Normans in England, Southern Italy and Sicily, the Capets i in 
France took their idea of a royal, centralized administration of 
justice from the traditions of Roman imperial rule. To confire 
ourselves to England from whom we derive our modern system 
of administration of Justice, it was in the first place good for 
the development of Liberty that the court of justice was the first 
form of administration to shoot ‘itself out of the royal court and 
household. The J udiciary thus acquired’ prestige and power 
which was to stand it in ‘good’ stead ‘and sefve the cause, of 
Liberty. ` The ‘ceritralisation of'the’ “royal courts, “which also. 
went on eyre or circuit all over the cotintry, ‘the’ staffing of the 
judicial bench by professional justices, the building up of a 
common law out of the laws of the English as well as of ideas. 
from Canon Law, French capitaluries and {rom the ‘Roman law: 
books, and the ‘superiority ..df this- royal "justice! ‘in speed: dit 
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satisfaction tothe old courts, of the hundred and, the shire, and 
tothe. new manorial courts of the feudal oes aca 
the legal unity. of England... . 

-aie The jury which was in its origin afrench rather than 
English, rather royal than popular, rather the livery of conquest, 
than a body of. freedom,” brought popular representation into 
the administration of justice. Not only the Bench, but the Bar 
was early organized in: England. The Bar in England also 
began its existence under royal auspices under Edward I, a 
process the. details of which. are still very obscure, and was 
instituted by the’king. ' ‘This brought the professional pleaders 
and the professional attorneys under the control of the judges 
and began.to secure a monopoly of practice to those that had 
been formally:ordained to the ministry of the law. The Inns 
of Court consisting of practising lawyers combined themselves 
into a guild é6f lawyers and had a monopoly of legal education. 
About that time members of the Bar. began climbing to the 
Bench and ‘the judges were ceasing to be ecclesiastics. About 
that time, the ‘old’ Curia of the Norman kings was dividing 
itself into the King’s Bench, the Court of Common Pleas or the 
Common Bench, the Court of Exchequer, and the great Court 
of Chancery. Another cause that contributed to the develop- 
ment of the Judiciary asa free and powerful institution was 
that the development of the la v was largely in its hands. Parlia- 
‘ment was not in those days so fond of making laws as it is 
to-day. “Although the Parliament of.tbe 13th and 14th centuries 
did legislate in general, they left the ordinary law of the land 
and the development of the « common law to the lawyers. Even 
in the time of the Tudors and the Stuarts the Star Chamber 
and ‘the Chancery, although they were dangerous for Liberty, 
served to preserve Common Law for, but for these institutions, 
as Maitland has shown, the old-fashioned national, law unable 
out of its own resources to meet the requirements of the new 
age of commerce, maritime development and colonization and 
international intercourse, would have utterly broken down and 
the ungodly jumble,” as Cromwell called, it of English common 
law would have made’ way for Roman jurisprudence and for 
despotism. i 
l _ At was , these traditionsof a centralized, free and independent 
Judiciary that camz to India when the, foundations of the British 
administration .of justice were laid in the country. As in 
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Meetings Acts, Defence of India Acts arid by: the\use of, otd 
Regulations like that. of: 1818 to be explained by pectiliar and 
temporary conditions and. circumstances. ‘Yet -the core. of 
Liberty stands. ‘In India, as in England, whatever restrictions 
on fundamental. liberties exist, are to be found.in the civil and 
espetially. in the criminal law and not in administrative powers 
or discretion. . The,.separation of powers is not provided for} 
but is recognised by: the Government Of. India Act, though the 
independence’ of the’ Judiciary is assured by the provisions’ in 
regard to the tenure and salaries of Judges of the High Courts 
and the Federal Court. The separation of powers is not absolute 
and rigid in’ British India. Nor is itin England and in the 
U.S.A. Montesquieu’s doctrine which. 'was based „upon a mis- 
understanding of the facts of the English constitution, -has to 
be. interpreted in the sense of Madison, one of the makers of 
the constitution of the U.S.A, namely, “that the whole power af 
one department should not, be exercised by the same. hands which 
possess the whole power of another department.” Otherwise the 
Ministry could not be part of the Legislature as in. England and 
the Senate could not take part in the executive act of. appoint- 
ment of judges and other high officials in the U.S.A. And on 
the vexaia quaestio of the separation of the Executive. from 
the Judiciary in India, this argument I have not found-used. by 
the supporters of the small admixture,of judicial. and executive 
functions, which obtains in the, casé of English justices of the 
Peace as in that of Indian Collectars and: Magistzates. -But 
the strongest shield of Liberty, the independence of the Judiciary 
is secured. It would be still more secure if, except:in regard to 
appointments which, everywhere is the function of the Execu- 
tive, administrative functions in regard to postings, transfers-and 
promotions lay in the hands of the Head of the Judiciary; but 
since the Head of the Judiciary. is not part of the Executive as 
in England in the person of ithe Lord Chancellor, executive 
influence in these matters could be secured*by regular consulta- 
tion between the Head of the, sae and the Head of the 
Executive... oF g ox ety “ 


' Following thé’ traditions of ‘the’ English Courts, Courts öf 
‘Law’ in'Ihdia have'atted' às defenders of individual ‘Liberty. ' In 
the great line of English judicial decisions that have secured 
the rights and liberties. of the subject may be added cases 
decided in the Indian’ Courts. The decision: ih Secretary vf 
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State for India v. Moment!, secured to the subject the right to 
sue the Sectetary of State in Council in any 'case'in which he 
could have similarly sued the East India Company: In Ameer 
Khan, In re’, although the judges allowed that common law 
rights and liberties could be suspended by statutory enactment 
they granted that the Liberty of the subject was the unwritten 
law of the constitution. The'case of the Inhabstanis of M aha- 
lingapore v. Anderson, like Phillips v. ' Eyre’, established the 
principle that a Governor is liable to an action in England for a 
wrong done by him during His ‘government. Arnold v. The 
King-Emperort, affirmed the principles of the freedom of the 
Press for, “the freedom of the journalist is an ordinary part of 
the freedom of the subject and to whatever length the subject 
generally may go, so also may the journalist, but apart from 
statute law his privilege is no other and no higher.” These are 
illustrations of the way in which in India, as in England, the 
Courts of Law have come to the defence of the Liberty of the 
subject. 
It is not merely against the Executive that the Judiciary 
acts as the shield of Liberty. As a consequence of the’ modern 
democratic theory, the Legislature which is the representative 
of the people is considered to be the supreme power in the State. 
And, as the modern State, according to the same theory, is 
omnipotent and omnicompetent, so the Legislature also is said 
to possess omnipotence and omnicompetence. It is against such 
a powerful legislature that defences have to be thrown up in the 
interests of Liberty. This was realized not the other day but 
at the time the constitution of the United States of America 
was established. There, for the first time in the history of the 


world, the people of a large modern State had charged themselves. 


with the right and duty of government. And jealousy of 
executive power which their relations with the English monarchy 
had taught them, directed that they should make their legislature 
powerful. Some of the makers of their constitution already 
realized the risks of a powerful legislature dependent on demo- 
cratic election. One of them, George Cabot, said, “There will 
be neither justice nor stability in any system if some material 
parts of it are not independent of popular control.” Alexander 
1. (1912) 24 M.LJ. 459: L.R. 40 LA. 48: LE'R. 40 Cal. 391 (P.G), 


2. ° (1870) 6 Beng L.R. 392. 
* 3. (1870) 6 Q.B. 1. »  '4 (1914) A.C 644, 
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Hamilton said while the constitution was in the making in the 
Convention, “the members most tenacious of republicanism are 
as loud as any in declaiming against the evils of democracy. 
Give all the power to the-many and they. will oppress the few.” 
One of the most powerful means by which the framers of the 
constitution of the United States of America hoped to check 
democratic tyranny was the establishment of an independent, ' 
impartial, and stable Judiciary. The Judiciary was made inde- 
pendent of the Executive and of the Legislature. «It was their 
duty”, said Mason of Massachusetts, “to expound not only the 
laws but the constitution also; in which is involved the power 
of checking the Legislature in case it should pass any laws in 
violation of the constitution.” That constitution made the 
Judiciary its defender for, in Art. 6 it was laid down that “thig 
constitution and the laws of the United States which shall be 
made in pursuance thereof and all Treaties made or which shall 
be made under the authority of the United States shall be the 
supreme law of the land; and the judges in every State shall be 
bound thereby, anything in the constitution or laws of any State 
to the contrary notwithstanding.” Thus the Judiciary was. 
made defender of the constitution; it was given the right to 
pronounce judgment on the constitutionality and legality of any 
law passed by any legislature or by any executive order, or 
direction. Although the people were the ultimate makers and 
amenders of the constitution, the Judiciary was made the 
guardian of the constitution as it exists. Thus the Judiciary 
became the balance wheel of the constitution. And from the 
beginning the Judiciary fulfilled this duty of defending Liberty 
against the invasions of the Executive or of the Legislature 
Chief Justice Marshall stands out as the defender of the consti- 
tution and of Liberty during his long tenure of 34 years of the 
office of Chief Justice of the Supreme Court. From the case 
of Marbury v. Madison1, when the writ of mandamus was 
awarded against the administration for the performance of 
executive acts which they refused to perform, although they 
were required by the constitution to perform them, through the 
case of Aaron Burr3, when he destroyed the attempt to set up a 
law of “constructive treason,” and Fletcher v. Peck8, when the 





1. Cranch, 137, 2 L. ed. 60. 


2. See account of the trial in Beveridge’s Life of John Marshall 
Vol. III. > 


3. 6 Cranch, 87, 3 L. ed. 162. À“ 3 
B 
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Court declared a state iw impairing the obligation of -contracts 
invalid, down to Worcester v. Georgial, when he declared that 
the Chirokee nation “is a distinct community occupying its own 
territory in which the laws ‘of Georgia can have no foree and 
which the citizens of Georgia have no right to enter but with 
the consent of the Chirokees themselves or in conformity with 
treaties and with the acts of Congress.” Marshall defended 
individual Liberty against the onslaughts of the Executive, the 
States; and ‘the Législature. And the tradition -set up by 
Marshall has been followed by the Judiciary of the United 
States of America ever since—to the detriment of progress 
perhaps, but in the interests of Liberty. 

Like the United States of America, India also has a written 
and a federal constitution. Although the federal constitution 
set up by the Government of India Act of 1935 is sui generis, 
extraordinary, peculiar and unique, like nothing on earth in the 
history of federation, yet it has some of the fundamental 
principles of-federal constitutions. It is a written, rigid consti- 
tution, with an efficient but not absolute separation of powers, 
with checks and balances, no power being sovereign, Indian States 
and British Indian Provinces brought under one umbrella and 
the whole system of government being placed under the protection 
of a constitution which is the supreme law of the land. And 
the defender of this constitution and therefore of Liberty against 
the interference of Executive or Legislature is the Judiciary. 
The High Courts and Subordinate Courts have always had the 
right and the power to pronounce on the validity of laws passed 
by the not sovereign legislatures of India. But the Government 
of India Act of 1935 has ‘placed the constitution under the 
special protection of a new Court for all India—the Federal 
Court. It is a Court of record like the High Courts; it is to 
have, to the exclusion of any other Court, an original jurisdic- 
tion in’any dispute between the Federation or any of the 
Provinces or any of the Federated States and in so far as the 
dispute involves any question (whether of law or government) 
on which the existence or extent of a legal right depends, 
although the extent to which the Court has furisdiction over 
‘disputes to which a-State'is a party, is limiled by the terms of 
the Instrument of Accession by which the State agrees to enter 
the Federation. As from .High Courts in Federated States 





° 1. 6 Pet, 515, 8L. ed. 483. na Aye ees 





concerning the no “Fe Constitution Act or of an 


order in Council made thereunder or the extent of the 1 


agreement made in relation to the administration it 
of a law of the Federal Legislature. In spare 
limitations on the jurisdiction of the Federal Cot 
Indian States that federate, it is a great step fo 
disputes between individuals and individuals and States and 
States and Provinces and Provinces and all of them and the 
Federation in regard to matters provided for in the Act should 
become ‘justiciable in a Court of law common to all India. It 
is not only the first step towards the legal unity of India but a 
long step forward in the protection of Liberty in India. 
Although Treaties are not ipso facto the law of the land in the 
British Empire as in the United States of America, yet the con- 
sideration that they may become evidence in cases before the 
Federal Court in which the States are interested may bring them 
up for judicial interpretation. One provision in the’ Act may 
detract from the repute of the Federal Court as a Court oflaw. 
It is S. 213 which empowers the Governor-General to consult 
the Federal Court on questions of law of public importance. 
This, although allowed by the analogy of the Judicial Committee 
of the Privy Council and Dominion practice, infringes the 
principle of the separation of powers and the salutary principle 
that Courts of law should adjudicate only on specific issues 
raised as a matter of fact before them. It is no part of the 
business of a Judiciary to act as the adviser of the Executive. 
The Executive must take responsibility for its acts; enough 
legal advice is available to it, and it must not be allowed to 
justify its action in shelter behind the Judiciary and the 
Judiciary must not in any way or to any extent mix itself with 
executive action. 


The inconveniences ‘of this consultation have been mere 
out in the Dominions but the danger to Liberty was sensed by 
Chief Justice Marshall who, when asked by President Washing- 
ton to give an advisory opinion as to the validity of certain 
treaties with France, held, “that the Supreme Court was merely 
a legal tribunal for the decision of controxersies brought before 
them in legal form.” The Missouri Compromise delimiting the 






S 
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regional legality of slavery declared unconstitutional by the 
famous Dred Scoti case 37 years later which precipitated the 
greatest civil war in history, is an illustration of the danger to 
which a country may be subjected by the resort to consultation 
by the Executive of the Judiciary in justiciable matters. The 
controversy over the Missouri Compromise and the Dred Scott 
case would have been still more disastrous if the action of the 
Government had been supported by judicial opinion. 

The place of the Judiciary in a federal constitution as in a 
State where the Rule of Law obtains makes for eminently a 
“government of laws and not of men.” A government of laws 
is a free Government because it is above the caprice and will of 
one man or a body of men. The “law of the land” was the battle 
cry of those that won the Magna Charta in England and the 
“due process of law” is the American guarantee of Liberty. 
“Liberty to be enjoyed must be limited by law,” said Burke, 
“for law ends where tyranny begins and the tyranny is the 
same, be it the tyranny of a monarch or of a multitude—nay 
the tyranny. of the multitude may be greater as it is a multiplied 
tyranny.” It is only 

. “ Where Sovereign law, the State’s collected will, 
Over Throne’s and globes elate, 
Sits empress, increasing good, suppressing ill,” 
that Liberty is secure. 

Perhaps an apology is needed for placing these elementary 
truths and facts connected with the administration of Law and 
Justice before a body of lawyers. I find an excuse for this 
exploitation of the obvious, as some of you may be tempted to 
characterise my observations, in developments in Law that have 
taken place in certain countries in our generation. We have 
lived into times when the old notions of the supremacy of Law 
over government, of the guarantee of individual Liberty by 
Law, of the State being under the Law have been questioned 
and treated with scorn. The characteristic note of the judicia? 
life of the State of the Dictators is that Law is not so much the 
guardian and defender as the faithful and obedient servant of 
the State. Here, in regard to Law under the National Socialist 
State of Germany, is the authoritative statement of Dr. Franz 
Gurtner, Reich Minister of Justice who contributed an article 
to a collection of essays by leading members of Party and State 
called “Germany speaks” recently published in England. «The 
doctrine,” he says, “that demands that the interests of the 
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individual must .be regarded as the principal subject-matter of 
all legislation and that a comprehensive system of controls must 
be established to protect the individual against an excess of 
interference by the State,” is no longer upheld in Germany. 
‘National Socialism, we are-told, “looks upon the community 
and the nation as an organism which has its own rights and 
duties and whose interests come before those of the individual”. 
The lawyer under the Nazi regime is to espouse not the interests 
of the individual but those of the whole nation. But the climax 
of this dangerous development of Law was reached on 28th 
July, 193, when a law was passed which abolished the maxim 
according to which no Offence can be pun.shel unless it is 
specially mentioned in the existing Code. This law entitles 
the judge to inflict punishment for acts which, although not 
specifically mentioned, are yet “of such a nature as to demand 
punishment in pursuance of the general terms of the law and 
in accordance with healthy, national sentiment.” This doctrine 
of ‘constructive crime’ is the ne plus ultra of a lawless system. 

~ May end with an appeal from one who is a citizen rather 
than a lawyer, to this eminent body of lawyers? According to 
the English system, the Bar is an integral part of the judicial 
administration. Judicial enquiry into a dispute consists, for the 
main part, in a debate between learned counsel representing the 
two partizs to the dispute. In the United States of America 
they have an expressive phrase to describe this process. The 
lawyers are said to be engazed in “trying the case”. The 
integral and efficient part played by the Bar in the administra- 
tion of Justice in England and in the United States of America 
has been made possible by the learning, the high tone, and the 
independence of the Bar. The independence of the Judiciary, 
so necessary in a free State, is dependant on the independence 
of the Bar. And independence of the Bar can be attained only 
if ioembers of the B r keep to the highest standards of profes- 
sional conduct and character. All these qualities of the Bar in 
England and the United States of America are to be traced to 
the unity and corporate life and status they have enjoyed from 
the earliest times. That the Bar in Madras may grow in that 
incorporated unity, freedom and independence so necessary to 
the free and progressive administration of Justice must be the 
wish of every one that believes in the vital connection between 
Law and Liberty. 
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SUMMARY: OF ENGLISH CASES. E 


CAXTON PUBLISHING Company, LIMITED V. SUTHERLAND 
PusiisHinG Company, (1939) A.C. 178 (H.L.). 

Copyright Act (1911), Ss: 6, 7 and 10—Infringement— 
Damages for infringement. under S.6 and damages for conversion 
under S. 7—Remedies whether cumulative or alternative—Limi- 
tation under S. 10 for commencement of proceedings—Act of con- 
version—What constitutes—Measure of damages. 


The plaintiffs are the owners. of the copyright in a book 


“Heating and Ventilating” and defendants, the publishers of a 


book “The Modern Practical Plumber’. The defendants admitted 
that portions of four sheets of their book are infringements of the 
plaintiff’s copyright. The plaintiffs by their writ claimed (1) an 
injunction restraining infringement, (2) an inquiry as to damages, 
and (3) delivery of all infringing books and materials. The de- 
fendants admitting the infringement contended (1) that the plain- 
tiffs were not entitled to both damages for infringement of copy- 
right under S.6, sub-S.1 and at the same time damages for conver- 
sion under S.7; (2)that the limitation of 3 years under S. 10 applied 
to the claims under S, 6 as-well as S.7; (3) that the conversion was 
the printing or binding and not the sale; and (4) that the damages 
were not to be calculated by finding the price of their complete work 
and then attributing to the plaintiff’s copyright some portion of 
that price but was:the value of the plaintiff’s work to the plaintiffs 
as contained in the four sheets. (At the hearing before the House 
of Lords they were content to take the binding as the act of con- 
version and both sides accepted that if damages for conversion 
were to be calculated by reference to the value of the whole volume 
the proportion was to be one-twentieth. ) 


Held, (1) that the ‘remedy of damages for infringement 
provided by S. 6 and the remedy of damages for conversion 
provided by S.7 are not in law mutually exclusive and that the 
plaintiffs are entitled to recover under both heads. 


(2), that the three years’ limitation provided in z 10 applies to 
a claim of damages for conversion under S. 7, 

_ (3) that the act of conversion was the binding of the infring- 
ing sheets with the innocent ones. 

(4) that the plaintiffs being fictional owners of the infringing 
copies, where thie infringing copies are found in a setting created 
by the defendants, the Court in assessing the damages, is entitled 
and bound to take that setting into account and that will be fairly 
dene in taking some proportion of the total value of the book after 
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making, due allowances for. aaa incurred after the act of con- 
version. 


hie) Ch. 323; afirmed, (1938) Ch. 174, reversed. 


Rinse v., RIBBLE Mozor Senvrc, LTD., (1939) A.C. 215 
(HL). 


Master and servani-—Liability, of master for accident to 
servant caused by another servant-—-Defence of “common employ- 
ment’ —Limits. : 


The respondents were the owners of a number of motor 
coaches and omnibuses used for private hire and public transport. 
R and J were drivers employed by them and on.a certain day three 
coaches were hired for one party, and two single coaches for two 
others by the same firm of transport agents. All three parties 
were bound for the same destination. After discharging the 
parties the coaches were returning to the garage. R who was 
drivingjone of the coaches stopped his coach and got down and J 
who was driving another coach while pulling out to get in front of 
the first coach and passing close to it inflicted’ injuries on R who 
died of it. In an action under the Fatal Accidents Act by R’s 
widow, 


Held, there are conditions in which the law will not bold a 
master liable for injuries caused toa workman by the negligence 
of his fellow workman employed by the same master and engaged 
in a common employment with him.. But in the present case, 
having regard to the nature of the employment there was no 
common work justifying the conclusion that the deceased man’s 
contract of employment was subject to the fictitious implied term 
that he assumed the risk of his fellow servant’s negligence while 
driving his employer’s coach on the highway on a separate job. 
The doctrine of “common hea did not apply. History of 
the doctrine discussed. : 


' Decision of the Court of Aa (1938) 2 K.B. 345, reversed. 
r ‘ . 7 s an 4 1 





GOVERNMENT OF THE Repustic ÓF Spain v, S. S. “ARANT- 
zazu Menpr”, (1939) A.C. 256 (H.L.). 


International low—Comity of nations—De facto Government 
of. a, State—If foreign Sovereign State entitled to immunity from 
being impleaded in English Cowrts—Writ in rem for arrest of & 
ship which-a de facto foreign ia claimed j be in Mm possession 
or-entitlad, to possession—-V alsaity, « ; 
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. The Republication Government of Spain requisitioned the ship 
in question and other vessels for public services. The ship was 
then on the high seas and on her arrival in London on 11th August, 
1937, the owners issued a writ in rem for possession and in pursu- 
ance thereof was arrested by the Admiralty Marshal in the Surrey 
Commercial Docks. To that writ the Republican Government 
entered a conditional appearance. On 28th March, 1938, General 
Franco issued a decree requisitioning the ship for public services. 
On 1th April, 1938, the owner’s action was discontinued but the 
vessel still remained under arrest and on 13th April, the 
managing director of the owners made a notarial declaration that 
he consented to the order of requisition and held the vessel at the 
disposal of the- Nationalist Government and the master made a 
similar declaration.: On the same date the Republican Government 
issued the present writ in rem against the vessel and its late master 
for an adjudication. of possession of the ship to them. The Nation- 
alist Government sought to set aside the writon the ground that it 
impleaded a foreign Sovereign State which was unwilling to submit 
to jurisdiction of the Court. 


Held, affirming the Courts below, that the Nationalist Govern- 
ment of Spain represented a foreign Sovereign State which could not 
be impleaded and that was established by the Foreign office letter 
to the Court that “the Nationalist Government now exercises 
effective administrative control over all the Basque Provinces of 
Spain and is not subordinate to any other Government in Spain”. 
The right of the Marshal who merely arrested the ship is not 
possession but custody and- the Nationalist Government was in 
possession of the ship at the material date. Though the writ was 
against the ship, the Nationalist Government was impleaded as 
they were in possession. So the action must be dismissed. 





. Vita Foon Propucts v. Unus Saippine Co., Lro (IN Ligut- 
DATION), (1939) A.C. 277 (P.C.). 


Contract—Bill of lading issued from Newfoundland providing 
that contract shall be governed by English Law—Bill of lading 
not containing statement required by Newfoundland Carriage of 
Goods by Seq Act, 1932, S 3—Action for damages to goods against 
shipowner in Nova S cotie---Latw applicable to the contract. 

By some error or inadvertance, the bills of lading (for having 
shipped to the. appellants in respondent’s ‘ship from Newfound- 
land) were on old forms and did not incorporate the Hague Rules 
which had ‘been adopted by the Carriage of Goods by Sea Act 
(Newfoundland). After setting out the exceptions of sea and 
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other perils and exemption from liability for all damage capable of 
being covered by insurance and exemption from damage from 
negligence of shipowner’s servants, etc., the bills provided that the 
contract shall be governed by English Law. The bills did not 
contain an express statement that they are to have effect subject to 
the provisions of the rules as required by S. 3 of the Newfound- 
land Carriage of Goods by Sea Act, 1932. In an action by the 
appellants in Nova Scotia against the shipowners for damage 
caused to the goods admitted as due to the captain’s negligence in 
navigation. 

Held, the proper law of the contract is the law which the 
parties intended to apply and the intention expressed m the 
contract will be conclusive and English rules relating to the 
conflict of laws must be applied to determine how the bills of 
lading are affected by the failure to comply with S. 3 of the New- 
foundland Act. On a true construction of the Statute, S. 3 is 
directory and not obligatory and failure to comply with its terms 
does not nullify the contract contained in the bills of lading. 

The Torni, (1932) P. 78, not followed. 

Even on the footing that the bills of lading were illegal the 
respondent would fail either because it was a party to an illegality 
avoiding the contract or alternatively because the contractual 
exemption could not be ignored. The respondents were not liable 
for the damages. : 





THe WESTHOUGHTON CoaL AND CANNEL Co. v. WIGAN 
Coat Corporation, (1939) 1 Ch, 393. 


Mining—Arisficial water-course consiructed in a mine—E scape 
of water inio lower mine—Liability for damage—Principles, 


If an artificial channel has been constructed in a mine, the 
maker of such artificial channel is not liable for all time for 
damage to another mine, if water should at any time escape down 
the artificial water-course into the neighbouring mine, by reason-of 
the acts of the owner of the lower mine or other parties, done after 
the construction of the artificial water-course. The maker of an 
artificial channel is liable to the owner of the lower mine for 
damage caused by escape of water if it is due to the increaged 
burden. If the construction has not increased the burden to any 
appreciable extent, there is no liability. The time when the ques- 
tion whether there is such an appreciable increase of the burden on 
the adjoining mineowner with regard to the water, falls to be con- 
sidered, must be the time, when the artificial waler-course ig con- 

C 
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structed and.the material circumstances must be those obtaining on 
that date. è 





. KNIGHTSBRIDGE Esrates TRUST, LTD. v. BYRNE AND OTHERS, 
(1939) 1 Ch. 441. 
`` ` Mortgage—Redemption—Postponement of—If must be fora 
reasonable time—Provision for redemption in eighty equal half 
yearly instalments—If a clog on the equity of redemption—Rule 
agaist perpetuines—If applicable to mortgages. ' 

The respondenis, the owners of a large freehold estate owed 
on a mortgage dated 6th May, 1927, carrying interest at 6r per 
cent, per annum 3,00,000/. to a certain company. In January, 1931, 
the appellant society agreed to grant to the respondents a loan of 
3,10;0001. at 54 per cent. interest per annum repayable over a period 
of forty years by half-yearly instalments, the whole money to 
become payable on any default. On 6th November, 1931, a mort- 
gage embodying the agreement was executed in favour of the 
appellants. On 25th February, 1937, the respondents issued a writ 
claiming to be entitled to redeem the mortgaged property on the 
usual notice notwithstanding the provision for repayment by eighty 
instalments spread over forty years, claiming that “the condition 
is illegal and void as a clog on their right to redeem and renders it 
irredeemable for an undue length of time and is not capable of 
being enforced”. f 

Held, reversing the decision of Luxmoore, J., in (1938) 
Ch. 741. The proposition that a postponement of the contractual 
right of redemption is only-permissible for a “reasonable” time is 
not well founded. Even assuming it must be reasonable, there is 
nothing unreasonable in the mere extension of the period for forty 
years in thé circumstances of the present case, 

A ‘postponement ofa contractual right of redemption for forty 
years cannot 'properly be described as a clog on the equity of 
redemption. Iquity will grant relief only where as in (1912) 
A. C. 565, the contractual right of redemption is illusory or where 
there is something oppressive or unconscionable in the transaction. 

* Heid, further, affirming Luxmoore J.’3 decision. The rule 
against perpetuities has never been applied to mortgages and it 
would ‘hot be right now to hold that the rule was applicable to 
miortgages.” 





` In re Vaux. NICHOLSON v. Vaux, (1939) 1 Ch. 465, 


. Wills—Trust or powers under which an interest canbe creaied 
to lake effect more than 21 years after a life in being at the death 


od 
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of the testator—If offends rule against perpetuities—Benefit under 
settlement after will—Rule against double portions—When apph- 
cable. 

The testator died on 25th November, 1925, leaving his widow, 
two sons and two daughters. All the children attained 21 and one 
son died after attaining 21 in 1936. By the will dated 27th 
November, 1919, the testator after devising the estate on usual 
trusts to his executors and trustees, gave the widow a life interest 
to be cut down on her remarriage and directed the appropriation 
of two sums of £20,000 each for each of his daughters; and by 
cls. 11 and 12 of the will disposed of the residue. Cl. 11 was as 
follows: “As to the residue my trustees shall ..... apply both the 
income and capital, in their absolute discretion for the benefit of 
all or any one or more of my children or the issue of any deceased 
child of mine. And... the trustees may within 21 years from 
decease accumulate the surplus of any income of the residuary trust 
fund... and add it to the trust fund.....” CL 12 was in the 
following terms, “... I authorise and empower the trustees to deal 
with the fund as I could have done 1f living save only that_all such 
dealings shall be within the limitations prescribed by law”. Subse- 
quently on 9th September, 1924,’ he settled 2,000 shares in a 
company on each of his four children. 


Held [reversing (1938) Ch. 581]: (1) The power conferred 
by cl. 12 of the will was valid by reason of the saving words at the 
end though the trusts declared in cl. 11 were void as offending the 
rule against perpetuities as the trust is one under which an interest 
can be created at a date more than twenty-one years after any life 
in being at the death of the testator. (2) In the circumstances of 
the case the settlement of 9th September, 1924, in favour of the 
children has no reference and cannot be treated as having any 
implied reference to the benefits conferred upon the settled parties 
by the will and was not an advancement of the gifts by the will. 
The rule against double portions was not applicable. 





In re A Deptor. Desror v. OFFICIAL Recerver, (1939) 1 Ch. 

Bankruptcy Act (1914), Ss. 26 and 108 (1)—Jurisdiction to 
rehear and review—If terminated by discharge in bankruptcy— 
Discharged bankrupi—Jurisdiction of Bankruptcy Courts to make 
binding orders on. 

On 30th June, 1936, the debtor applied for his discharge. At 
that time the receiver made an application under S. 51 (2) of thre 
Bankruptcy Act for an order for the payment of a portion of his 


20 THE MADRAS LAW JOURNAL, * {1939 


salary by the debtor to the trustee in bankruptcy. In the discharge 
application it was found (i) that the assets were insufficient to pay 
10s. in the pound; (#1) that the bankrupt had brought on his bank- 
ruptcy by unjustifiable extravagance in living. On 15th December, 
1936, an order was made. It suspended the discharge for six months 
and discharged him as from the expiration of the six months 
“without prejudice to any application or order under S. 51 (2).” 
The application by the receiver was ordered on 17th December, 
1936, directing the payment by the bankrupt a sum of £312 
annually during the bankruptcy to be continued monthly until the 
Court ordered to the contrary. Liberty was reserved to either 
party to apply. It was the intention of the Registrar that the pay- 
ment of £312 should continue to operate even after the six 
months’ suspension had elapsed. It was also in contemplation that 
after the debtor had cleared the undischarged income-tax liability 
towards which he was paying £20 per week an additional sum 
would be ordered to be paid. In fact the bankrupt continued to 
make the payment for nearly a year after expiry of six months. 
Then his solicitors took the point that under the order the obliga- 
tion to make the payments came to an end when the discharge date 
arrived and claimed repayment of the sums which had been paid 
subsequent to the discharge. On 6th July, i938, on an application 
the Registrar declared (+) that the Court had no jurisdiction to 
make it a condition, in granting the bankrupt his discharge subject 
to a suspension that the same be without prejudice to an order to be 
made under Sı 51 (2) in so far as that order is intended to operate 
after the period of suspension runs out; (ii) that the order dated 
17th December, 1936, was not made under or by virtue of the 
words ‘without prejudice’ in the order of 15th December, 1936, but 
under the powers conferred by S. 51 (2) which can be exercised 
at any time up to the discharge of the bankrupt taking effect and 
that such an order comes to an end on the discharge becoming 
effective; and (iii) “During bankruptcy” in the order of 17th 
December, 1936, refer to the period during which the bankrupt 
remained undischarged. The Kegistrar at the end of his judgment 
indicated that if the Court had jurisdiction, it can review its 
previous order of discharge and make an order of the kind which 
it had intended to make originally. The Official Receiver accord- 
ingly made an application for review under S. 108 (1) of the 
Bankruptcy Act and the Registrar altered the order of discharge, 
On appeal by the bankrupt, 

Held, under S. 108 (1) Courts have power to review, rescind 
or vary any order made by it under its bankruptcy jurisdiction and 
it is not terminated by a mere discharge in bankruptcy. If one 
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reads the provisions of S. 26 together with S. 108 (1) it is impossi- 
ble to say that an imposition of a condition under the power in 
S. 108 (1) is not a concurrent exercise within the meaning of 
S.26 (8). The jurisdiction under S. 108 (1) to rehear is one that 
must be exercised with great caution, but the power is there and is 
intended to be exercised and in a proper case ought to be exercised. 





In re LONDON GENERAL Insurance Co., (1939) 1 Ch. 505. 

Company—C. ompulsory liquidation—Company carrying on 
different kinds of assurance business—Assets how to be distributed 
between various classes of creditors—Assurance Companies Act, 
1909, S. 3—Meaning. 

The company was carrying on life assurance, bond investnient, 
motor insurance, fire insurance, and general accident businesses 
and on the date of the winding up it had creditors whose claims 
arose exclusively out of transaction with one or other of such 
businesses and also general creditors whose claim did not relate 
exclusively to any such businesses. In a summons for directions 
as to whether any and which of such creditors have a security upon 
any and which of the company’s assets, 

Held,—All the creditors rank pari passu against all the assets 
of the company except in so far as the receipts of either the life 
assurance fund or the bond investment fund can be traced into any 
particular assets. The obligation under the Assurance Companies 
Act, S. 3 (1) to keep separate accounts of receipts in respect of 
the various businesses seems to be merely an obligation as to the 
method of keeping accounts and only if it be possible in the books 
of the company to trace receipts from the class of business for 
which a separate assurance fund has to be kept, into a particular 
asset any such asset would be a security for the debts of creditors 
arising exclusively out of that class of business. 





BrapForp Tarp Eguitaste Benerir Burrpine Society v. 
Borpers, (1939) 1 Ch, 520. 

Building Societies Aci, 1874, Ss. 13, 25—Society aces 
loan on collateral security by builder in excess of normal amount 
which it would advance on the security of the house—Infringement 
of rules of soctety—E fect. 

By S. 13 of the Building Societies Act the fund raised by subs- 
criptions of members can be advanced only to members of the 
society and on the security of freehold and the leasehold estates by 
way of mortgage. The rules of the plaintiff society narrowed the 
limits imposed by S. 13 as.to the amount which may be advanced 
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out of the funds to such an amount as can'be recovered out of the 
land taken as security. : 

Where it was found that the directors of the plaintiff society 
on the collateral security of the builder advanced a loan in excess 
of the normal amount which they would have advanced on the 
security of the house to the defendant and it was a violation of the 
rules of the plaintiff society. 

` Held, a mere violation by the directors of the plaintiffs of the 
rules will not invalidate the transaction. So long as the transaction 
is not outside the powers of the plaintiffs as defined by the Act of 
Parliament it is not an illegal or invalid transaction or one which 
the plaintiffs cannot enforce. 





In re Norpury. Norsury v. Fanan, (1939) 1 Ch, 528. 

Wills—Legacy “free of duty”—Foreign duties—If payable oul 
of estate. 

Where an English testator by an English will gives a pecuniary 
legacy “free of duty” the only duties payable out of his estate in 
respect of the legacy are duties imposed by English Law, unless 
there are words in the will making it clear that duties imposed by 
the law of a foreign country are to be paid out of such estate. 





TRANSPORT AND GENERAL CREDIT CORPORATION, LTD. v, 
Morcan, (1939) 1 Ch. 531. 


Contract—Sale of goods—Vendor’s lien—If available in 
respect of ordinary commercial goods—Equitable lienEstoppel— 
Effect—Agreement to finance hire purchase transactions —If 
“Money-lending” iransactions—Companies Act (1929), S. 266— 
Floating charge— Notes issued within six months under trust deed 
executed more than six months before winding up—Validity of 
charge. 

A trust deed of 14th July, 1937, by which Rawire, Ltd., was 
incorporated recited that the whole of the issued share capital of 
Rawires were owned by or on behalf of Warners, Ltd., and 
Rawires’ sole business consisted of purchase of radio sets, etc., from 
Warners and others and subsequently entering into hire purchase 
agreements in respect of those goods with customers. Borrowing 
powers were conferred on Rawires and due payment was guaranteed 
by Warners. Rawires issued notes (which gave a floating charge) 
and on default in payment the plaintiffs a credit corporation seeking 
to enforce some of those notes got a receiver appointed on 18th 
February, 1938, under the provisions of the trust deed. The re- 
ceiver collected the instalments ynder the hire purchase agreements 
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as they became due, recovered possession of some chattels on 
default of the terms of the hire purchase agreements and received 
the proceeds of sale of certain articles. Both Rawires and-W4rnérs 
went into voluntary liquidation by May, 1938. In an action to 
enforce the security it was contended that the transaction was a 
money-lending transaction and was invalidated by the Monéy- 
lenders Acts 1900 to 1927, and that Warners had a vendor’s lien in’ 
respect of the unpaid purchase price of the goods, 

Held, the transaction was not a money-lending transaction 
and the date of the charge is the date of the trust deed and not of 
the note and the notes though issued within six months of the 
liquidation were not invalidated by S. 266 òf the Companies Act, 
1929. 

The equitable doctrine of a vendor's lien has never been held 
to apply to the sale of ordinary commercial goods. If it should 
apply, it has been waived by Warners and Rawires being entirely 
controlled by Warners, Warners are estopped from setting up such 
alien. The plaintiffs and the other note holders were entitled to 
the security. 


1. 


y 





Lewis v. Denye, (1939) 1 K.B. 540. i 

Tort—Master and servant—Dangerous machinery—Fatlure to 
fence—Liability for injury—Contributory negligence—E fect. 

The infant plaintiff who met with an accident while working 
omacircular saw sued for damages occasioned by a breach of 
statutory duty by the defendant to securely fence the saw. It was 
found on the evidence that the plaintiff knew that he could havé 
avoided all risk by using the proper apparatus and that he failed to 
take reasonable care and his omission so to do must have been the 
effective cause of the accident. ; 

Held, the contributory negligence of the , plaintif disentitles 
him from succeeding. The question of the legal effect of a breach 
of statutory regulation by a plaintiff on his right to sue, was left 
open. í E 





HEPPENSTALL V. JACKSON AND Barcrays Bang, Lro., (1939) 
1 K.B. 585. l , a 

Garnishee order—Jf attaches io amounts, received by 
garnishee after service of order. ; 

The garnishee, a bank had an order served upon them | in he 
usual way under County Court Rules, O. 27, r. 1 attaching any debt 
owing by the bank on the date of service to the judgment-debtor - 
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On receipt of the order, the bank opened a new-account for the 
particular customer in which the new credits, due to payments in, 
appeared. 

Held, a garnishee order attaches no debts which do not exist 
at the moment the order is made and served and the applicant for 
a garnishee order is required both by the Rules of the Supreme 
Court and County Courts. Rules to swear an affidavit as to the 
amount of the debt alleged then to be owing to the judgment-debtor 
and the jurisdiction to make the order is limited to debts so proved 
by affidavit. 





THe Kine v. Finguater, (1939) 1 K.B. 594. 

Companies Act (1929), S. 356, sub-Ss. (1) and (7)-——Sale 
from house to house of “units” by which the holders were to recewe 
a proportion of the profits of the Company and to whom retur of 
capital was assured in 21 years—If offence under S. 356, sub- 
S. (1)—Iguorance that system was unlawful—If can excuse con- 
sequence of guilt. ‘ 

A company through canvassers from house to house sold some 
“units” the features of which was that the subscribers were to be 
paid a portion of the profits of the Company and also return of 
capital to holders of unit was assured within 21 years. 

. Held, this constituted an offence under S. 356, sub-S. (1) and 
though the appellant, a director, did not know that the system was 
unlawful he was guilty of the offence. 

Maver AND SHERRATT V. CO-OPERATIVE INSURANCE SOCIETY, 
Lp, (1939) 1 K.B. 621. 

Workmen's Compensation Act (1925), S. 43 (2) (b)—Datea f 
disablement in a case where workman dics without having obtained 
certificate of death—Date of death if date of accident. 

A workman after nearly a year’s illnesa died from lead 
poisoning (found only on post mortem examination) in the course 
of employment. Arbitrator awarded compensation to his depen- 
dants against the employer. The employers claimed that the insur- 
ance company were bound by a policy of insurance to indemnify 
them against their liability to the dependants of the deceased. The 
insurance company contended that under Workmen’s Compensation 
Act, 1925, S. 43, the workman must be deemed to have contracted 
the disease which caused his death on the day when he died—eight 
months after the policy had expired and so not liable under the 
policy. 

Held, the modification in S.43 (1) (iit) (a) that disablement 
or suspension shall be treated as the happening of the accident hay 
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no application to the case where the workman had died from a 
scheduled disease without having obtained a certificate of disable- 
ment and without having been suspended from his usual employ- 
ment and so the employers are in law entitled to the indemnity 
claimed, 





UNITED STEEL COMPANIES, LTD, v. CuLLINGTON, (1939) 1 
K.B. 644. 

Income-tax—Finance Act (1926), Ss. 32 and 33—Amalgamated 
Company—If entitled to deductions in respect of losses and wear 
and tear to machinery to which ihe companies which were amalga- 
mated were entitled, 

Two companies 4 and B were amalgamated into a new 
company in 1930. Companies 4 and B continually made losses in 
respect of which they were unable to obtain relief under Income- 
tax Act, 1918, S. 34. The B company was further unable to give 
effect to the deductions for wear and tear to machinery which it 
was entitled to. In respect of the deductions thus carried 
forward by the two old companies relief was now claimed by the 
amalgamated company. 

Held, the case falls to be decided upon the plain construction 
of r. 11 as enacted by the Finance Act, 1926, S.32. The trade 
is to be treated as a new trade set up or commenced. at the date of 
its acquisition. The company is another legal persona and cannot 
claim the right to deduction in respect of losses and wear and tear 
of the old companies. 


FisHer v. Wincu, (1939) 1 K.B. 666 

Boundaries—Hedges and ditch——Presuinption—Rebuttal by 
production of title deeds. 

The respective position of a hedge and ditch as affording 
evidence of the boundary is a mere presumption and can be rebut- 
ed by the production of title deeds. 





THornetr v. RarcLaYs BANK (France), Lip., (1939) 1 K.B. 
675. 


Practice—Production of documents—Banker’s books—Issue 
whether bank did investment business for clients—Inspection of 
transactions other than plainisffis—Procedure. 

The plaintiff sued the defendant her bankers on the allegation 
that during 1935, 1936 and 1937 C, the manager of the bank (who 
was also plaintiff’s son-in-law) had in fact dealt with her-securities 
purporting to advise her about them as if he were ‘acting for the 

Dp 
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bank, with the result that the whole of plaintiff’s fortune was dissi- 
pated, She alleged that the defendant’s manager was guilty of 
(1) negligence in giving her advice and (2) fraud in giving her 
false statements as to her investments showing her to be a rich 
woman with knowledge of their falsity. These were alleged to be 
within the scope of the manager’s authority. The bank denied 
negligence, and fraud and alleged it was not within the scope of 
C’s authority to advice clients in such matters. The defendant 
bank filed affidavit of documents in due course. Plaintiff applied 
for.a further discovery of a book containing records of commis- 
sions earned by the bank on sales of securities. This was resisted 
by the bank as to entries relating to other customers. 

Held, if the defendant bank will answer the interrogatory as 
to the total of the half commissions earned by the bank on 
purchases and sales during the three years, then the plaintiff should 
not have inspection of the book. As the book is to a limited extent 
relevant, if the bank is not willing to answer the interrogatory 
liberty to inspect the whole book should be given to the plaintiff. 





Pa 


Rex v. Bourne, (1939) 1 K.B. 687. ; 

Crimes—Offences against the Person Act (1861), S. 58— 
Procuring miscarriage—O peration performed for preserving the 
life of the mother—When a good defence—Bona fides —Burden of 

` proof. 

If the accused doctor is of opinion on reasonable grounds and 
with adequate knowledge, that the probable consequence of the 
continuance of the pregnancy will be to make the woman a physi- 
cal or mental wreck, the jury are quite entitled to take the view 
that the doctor who under those circumstances and in that honest 
belief, operates, is operating for the purpose of preserving the life 
of the mother and the burden is on the Crown to prove that the 
doctor did not do the act in good faith for the purpose of preserv- 
ing the life of the girl. ` The accused was acquitted. 





Rex v. WESTON-SUPER-MARE LICENSING Justices. Ex 
parte PoweLL, (1939) 1 K.B. 700. 

Jurisdiction——Declining jurisdiction—If case heard ‘and 
determined—Mandamus. 

On an application for approval of alterations to licensed 
premises the justices declined jurisdiction in so far as the bulk of 
the alterations was to premises not already licensed. On appeal, 

Held, the justices had jurisdiction provided the premises when 
gltered will still be in the ambit of the licence. The justices cannot 
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be said to have heard and determined the case when they declined 
jurisdiction in the case. Writ of mandamus abould be issued. 





DIES AND ANOTHER V. BRITISA AND INTERNATIONAL MINING 
AND FINANCE Corporation, (1939) 1 K.B. 724. 


Sale of goods—Part payment of purchase price and contract 
to make further paymenis within a time - Default of buyer in 
making further payments—No iender nor delivery of goods by 
seller—Right of buyer to reiurn of ihe purchase price paid—Right 
of the seller to damages for the breach of comtract—Quantum of 


damages—Loss of profits which seller would have made—lIf to be 
included, 


Where there is a contract for the sale of goods, and a part 
payment for the goods is made, but no goods are delivered or 
tendered by reason of the default of the buyer the seller’s only 
remedy is to recover damages for the default, while the buyer, 
notwithstanding that it is by reason of his default that the contract 
has not been performed, is entitled to recover the purchase price 
that he has paid, subject to the right of the seller to set off against 
that claim the damages to which he can establish his title. The 
true measure of damages which the seller is entitled to is the loss 
of net profit that the seller would have made on the deal., 





Hatt Brorners SteaMsHip Company, Lio. v. Youna, (1939) 
1 K.B. 748. l 

Insurance—Marine insurance—Policy—Consiruciion—“ Liable 
to pay by way of damages” —If includes special liability imposed by 
French Law—-“Damages” —M eaning of. 

A policy of marine insurance contained the following clause: 
“If the ship hereby insured shall come into collision with any other 
ship or vessel and the assured shallin consequence thereof become 
liable to pay and shall pay by way of damages to any other person 
or persons any sum or sums in respect of such collision........ 
the underwriter’s liability will arise. The insured vessel was com- 
pelled under French Law to bear a particular charge in respect of 
damage suffered by its French pilot vessel. 

Held, the very special liability imposed by French Law is not 
that which upon a true construction falls under the head of a sum 
which the assured became liable to pay by way of damages in 
respect of the collision. “Damages” refers to payments the obli- 
gation to make which arises from a fault of some kind on the patt 
of the ship insured. 


aeee ee . 
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JOTTINGS AND CUTTINGS. 


Professional Terminology.—Each calling, whether profes- 
sional or other, possesses its own vocabulary of which it makes 
constant use, not infrequently with the result that those outside 
the particular calling are extremely puzzled. Indeed, it may 
sometimes be the case that the language used is quite unintelligible 
to the uninitiated. The professions which we call learned have in 
an especial degree a large collection of words which convey little 
or nothing to those not within the particular circle, a circumstance 
which is apt at times to provoke satirical comment. But ere we 
mock at the terminological vagaries, as outsiders are apt to call 
them, of one profession or calling we should do well to bear in mind 
the homely old maxim, “They who dwell in glass houses should 
refrain from throwing stones.” To particularise, we lawyers are 
frequently moved to merriment by the almost overpowering techni- 
calities, with their apparent terrific implications, employed by our 
medical confreres. Many readers will recall the classic instance 
of the young house surgeon who was called to give evidence at a 
trial before Baron Bramwell, a judge who was a very matter-of- 
fact person and liked other people to be the same, and who would 
always insist upon a spade being called a spade and not an agri- 
cultural implement. The prosecutor had been somewhat severely 
handled by the prisoner, and the house surgeon, being asked to 
deacribe the nature of the injuries, said: ‘I discovered consider- 
able ecchymosis under the left orbit, caused by extravasation of 
blood beneath the cuticle.” This sounded very dreadful, but the 
Baron was not so impressed with this account of the diagnosis, for 
he turned to the witness, and said: “I suppose you mean that the 
prosecutor had a black eye?” “Precisely, my Lord,” answered the 
witness. “Perhaps,” continued the judge, “if you had said so the 
jury would have better understood you.” “Precisely, my Lord,” 
said the witness, obviously delighted to find that the judge under- 
stood his meaning and accepting the rebuke as in fact a compliment. 
Jesting at the professional language of the medical profession is, 
however, not confined to our own country. In one of the novels 
of Henrt Bordeaux occurs this relevant passage: “Rien mest plus 
long ni plus obscur qu'une deposition de medicin en justice. Ils 
n'ont pas leur pareil pour embrouiller ce qui est clair, par le moyen 
de mots techniques et savants.”—L.T. 1939, p. 247. 





The Mote and the Beam.—While we are all quick at observing 
the mote in our medical brethren’s eye, we have to remember the 
warning of Holy Writ about the beam that may be in our own 
“orbit”, as the witness mentioned above called it; and, indeed, we 
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are forced to admit that in our legal terminology we have not a 
few words that, to say the least, are by no means easy of compre- 
hension by what we may, without any invidious intent, call ont- 
siders; that is, those who are not members of our Profession. 
Why, for example, the layman might ask, is a deed sometimes 
called an “assurance”? or why should some document begin with 
the words “Know all men by these presents” when that last word 
by no means necessarily denotes a gift that the grantor is making? 
If we continue in the territory of the conveyancer and do not, as a 
former member of that fraternity did, regard an abstract of title 
as “the finest achievement of human intelligence,” we may meet 
with a goodly list of terms which are not such as he who runneth 
may read and understand. What is the ordinary man to make of 
a “base fee,” a term which in its non-technical sense was at one 
time applied by disgruntled barristers’ clerks to briefs on which 
there was nothing for themselves? Still keeping in the sphere of 
the conveyancer, why, it may be asked, should a house be termed a 
“messuage,” or why should the subject of the transmission on sale 
of landed property, which the conveyancer calls real property, be 
treated under the rubric “vendor and purchaser”, while the trans- 
mission of other property is dealt with under the heading “sale of 
goods”? It is easy to pose these questions, but, save on the expla- 
nation of deep-rooted custom, difficult to answer. Then there is 
that very amiable gentleman, innocent of all guile, who may be 
called upon to take the part of a “bare trustee’’—-an epithet against 
which he has just cause to recalcitrate. Take again an expression 
with which every lawyer is familiar, “fee simple,” and regarding 
which the conveyancer might well think there was no room for 
dubiety, but according to Dean Beeching’s Notes of an Examiner, 
the phrase was very far from being accounted as easy as might have 
been supposed. The “shots” made by the examinees included the 
following: “Cash down,” “as easy as tipping,” “simply a matter of 
money,” “the small salary of the clergy,” “quite simple,” “a simple 
fee no bribes,” “without any extra charge,” but the gem of all was 
“a legal term for the conveying of entrails.’—L.T., 1939, 
p. 247, 





A Medical Critic.— Just as we poke fun, although quite good- 
naturedly, at the medical profession for their use of highly techni- 
cal language not generally understood outside their own circle, so 
occasionally a medical man has ventured to criticise some of the 
terms eniployed in law. On one occasion a medical man sought to 
do this, but this time he, in the language of the old reporters, took 
nothing by his motion. “I never could comprehend,” said the, 
doctor to a barrister, “what you mean by docking an entail.” “My 
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dear doctor,” was the answer, “I don’t wonder at that; it is doing 
what your profession never consent to—suffering a recovery.”’— 
L.T., 1939, p. 247. 





The Morality of Advuocacy.—Everyone knows how Boswell 
contrived to irritate his mentor by discussing every kind of subject, 
however absurd, that came into his mind. Among those topics 
which seemed to worry Boswell was that which has oftentimes been 
debated, namely, whether an advocate is justified in appearing for 
a client whose cause he feels is not supportable. Boswell quotes 
Sir William Forbes as saying that an honest lawyer should never 
undertake a cause which he was satisfied was not a just one. “Sir,” 
began Johnson, “a lawyer has no business with the justice or in- 
justice of the cause which he undertakes, unless his client asks his 
opinion, and then he is bound to give it honestly. The justice or 
injustice of the cause is to be decided by the judge. Consider, sir, 
what is the purpose of courts of justice? It is, that every man 
may have his cause fairly tried by men appointed to try causes.... 
If lawyers were to undertake no causes till they were sure they 
were just, a man might be precluded altogether from a trial of his 
claim, though, were it judicially examined, it might be found a 
very just claim.” On another occasion Boswell reverts to the 
question, but Johnson again was not to be easily put out by the 
Supposed casuistical crogs-examination of his future biographer, 
who was not really seeking as a good disciple for instruction, but 
was merely trying to draw him out ona question which has often 
engaged the attention of moralists, but which in fact has no sub- 
stance init. It is a little remarkable, however, that Johnson who, 
in many matters, was extremely strict in his views, took so sensi- 
ble a view of the question. As he said, “You are not to be conf- 
dent in your own opinion that a cause is bad, but-to say all you 
can for your client, and then hear the judge’s decision.”—L. T., 
1939, p. 263. 





Should Lawyers Solicit Employment?—This was another 
subject on which Boswell talked to Johnson with the object of 
ascertaining what he thought about it. In 1776, in a conversation 
between them, Boswell suggested a doubt-of the justice of the 
general opinion that it was improper for a lawyer to solicit employ- 
ment. A candidate for Parliament, Boswell pointed out, solicited 
votes, and if so why should not a member of the Bar solicit attor- 
neys to send him briefs? Here again Johnson took up a sensible 
attitude by saying that it was wrong to stir law suits, although he 

. went on tg add that “when once it is certain that a law suit is to go 
on, there is nothing wrong in a lawyer's endeavouring that he shall 
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have the benefit rather than another.” Pressing the subject 
further, Boswell asked whether he, Johnson, would solicit employ- 
ment if he were a lawyer, and to this the doctor gave a delightful 
reply: “No, sir,” said he, “but not because I should think it 
wrong, but because I should disdain it. However, I would not 
havea lawyer to be wanting to himself in using fair means. 1 
would have him to inject a little hint now and then to prevent his 
being overlooked”. It is believed that since Johnson’s day the 


suggestion of “injecting” a little hint now and then has not been 
overlooked.—L.T., 1939, p. 264. 





Advice to Boswell as an Advocate-—In the year 1778 Boswell, 
who, it is worth remembering, had a fair practice at the Bar in 
Scotland, was instructed to appear on behalf of the opponents of a 
Scottish road bill which was before the House of Commons. As 
in other matters, he thought proper to take counsel with Johnson 
how best to address such an audience. Johnson advised him 
to provide himself “with a good deal of extraneous matter, 
which you are to produce occasionally so as to fill up the 
time. . . . . When you catch a moment of attention press the 
merits of the question upon them.” On the following day Boswell 
met Wilkes and mentioned to him the subject, and his advice was 
certainly amusing. “Be as impudent as you can,” said he, “as 
merry as you can, and say whatever comes uppermost. Jack Lee 
is the best heard there of any counsel, and he is the most impudent 
dog, and always abusing us.” To which of the two methods of 
approach on behalf of his cliénts Boswell was drawn we are 
unhappily left ignorant-—L.T., 1939, p. 264. 





Johnson on Law Reports.—It might have been thought that 
Johnson would never trouble his head about law reports, but he 
appears to have been interested in them, as they were produced 
both in England and in Scotland. In the year 1773 he diverged 
from the subject of the Stuart family to the very different one of 
the comparative excellence of the reports of decisions in England 
and in Scotland, ‘The English reports, in general, are very poor” 
—readers will, of course,,remember that this conversation took 
place nearly one hundred and fifty years ago—‘only the half: of 
what has been said ıs taken down; and of that half, much is mis- 
taken. Whereas, in Scotland the arguments on each side are 
deliberately put in writing, to be considered by the court. I think 
a collection of your cases upon subjects of importance, with the 
opinions of the judges- upon them, would be valuable.” At that 
period the labours of the law reporters in Scotland were much 
lightened by the fact that the arguments were largely submitted in 
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writing, a, practice which certainly had its advantages over the 
system in use in England where the arguments were orally 
presented to the court.—L.T., 1939, p. 264. 





Mr. Speaker—-The Select Committee on Parliamentary 
Elections specially concerned with the Speaker’s seat have 
made a report which was fully summarised in our newspapers. 
There is a great deal to be said on the question whether 
the Speaker should be a member of the House, elected 
as all other members are and distinguished from them only 
by his high qualities of ability and tact, or whether he should be an 
officer appointed by the Crown on the recommendation, of course, 
of Ministers, and hold office for a session or a fixed term of years. 
After full consideration the Committee conclude that things should 
remain as they are. Some people are fond of criticising the 
English Constitution, which is far from perfect; but we think they 
all agree that the way in which the Speaker is elected and the way 
in which he controls the House are models of what we may call 
dignified democracy such as cannot be found elsewhere. Of 
course, academic critics say that the Speaker must be, in some 
sense, a party man. He is chosen by the majority of a House of 
Commons which is divided into parties: and the maintenance of 
order and the suppression of irrelevance or tedious repetition 
should not (we are told) be in the hands of a party man, however 
fair he may be--or try to be. On the whole, the known facts 
fairly answer these academic critics. ` The fact that Mr. Speaker’s 
constituents may want to say something violent which he cannot 
say for them is regarded by some people as a disadvantage. If it 
is, it is one which, in view of the other advantages of the system, 
we may well bear.—LJ., 1939, p. 279. 





The Lord. Chancellor.—Members of both branches of the legal 
profession hope that the rumours of Lord Maugham’s desire to 
retire from the Woolsack are unfounded. He has in their opinion 
shone with effulgence unusual even for the luminous occupants of 
that highest of judicial places; and while the candidates for a 
vacancy are always good and willing, there is none better than the 
reigning L.C.. 

This troubled century is little more than 38 years old; and yet 
we have had no less than ten Lord Chancellors and the threat or 
promise of yet another in the year 1939. Lord Maugham no doubt 
feels. that he is entitled to a period of leisure and comparative 
repose; and he has certainly earned it after a long, arduous and 
suceessful career at the Chancery Bar, on the Bench, and now since 
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thetime when Lord Hailsham retired last year, on the reconstituted 
Woolsack.—L.J., 1939, p. 289. 





The Derivation of L.Cs.—“It is difficult,” wrote one who had 
siudied the great subject with care, “to form any precise estimate 
of the surroundings which are essential for the production of a 
Lord Chancellor. Statistics are ever fallacious and calculations 
based.upon averages are apt to deceive”; but he came to the con- 
clusion that “a minister of religion is more likely to become the 
proud and happy father of the noblest of all officials than any other 
type of professional man.” 

This conclusion was based on the facts of the nineteenth 
century. During that time two rectors of the Church of England, 
a Scottish minister and a Dissenting preacher had severally seen 
their sons seated upon the Woolsack. Four legal parents—but of 
a mixed kind and not assignable to one species—had a similar joy. 
These were a Scottish advocate, a Master in Chancery, a-solicitor 
and a barrister-at-law. One peer, one barber, one doctor and one 
soldier had been similarly blessed. The list of distinguished ` 
progenitors consisted of 17 names, from which it was “incidentally 
deducible that the average career of a Lord Chancellor is of some 
five years’ duration.” —L.J., 1939, p. 289. 





In'the Nineteenth Century-—In the first year of the nineteenth 
century Alexander Wedderburn, Baron Loughborough and Earl of 
Rosslyn, reigned as Chancellor. His father was Peter Wedderburn, 
advocate, of Edinburgh. To him succeeded John Scott, Earl of 
Eldon, whose father was successively a coal-fitter, proprietor of a 

public-house, and a shipowner in a small way. Thomas Erskine, 
who followed, was the son of Henry David, tenth Earl of Buchan— 
a Scottish Peer. Jobn Singleton Copley, Lord Lyndhurst, was the 
son of an American portrait painter. The father of Henry 
Brougham, Lord Brougham and Vaux, was a small North. country 
landowner. 

Charles Christopher Pepys, Earl of Cottenham, was the son of 
Sir William Weller Pepys, Bart., a Master in Chancery; Thomas 
Wilde, Lord Truro, of an attorney-at-law, and Edward Burtenshaw 
Sugden, Lord St. Leonards, of a hair-dresser and barber. The 
father of Robert Monsey Rolfe, Lord Cranworth, was a Norfolk 
rector: Charles Thesiger, collector of Customs in the island of St. 
Vincent, was the father of the frst Lord Chelmsford. Lord Camp- 
bell was the son of the Rev. Dr. George Campbell, minister of 
Cupar in the county of Fife; Richard Bethell, Lord Westbury, of 
a Bristol doctor; Hugh McCalmont Cairns, Earl Cairns, of a 

E 
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Captain in the 47th Regiment of Foot; William Page Wood, Lord 
Hatherley, of Sir Matthew Wood, Alderman, Sheriff, and Lord 
Mayor of London.—L.J., 1939, p. 289. 





—And in this —Roundell Palmer, Lord Selborne, was the son 
the rector of Mixbury and Finmere, in the county of Oxford; ` 
Farrer, Lord Herschell, of the Rev. Haim Herschell, a Dissenting 
minister, who first saw light in Prussian Poland; and Hardinge 
Stanley Giffard, Earl of Halsbury, was the third son of Mr. Stanley 
Lees Giffard, LL.D., barrister-at-law and journalist. 


Lord Halsbury saw our country and its laws safely into the 
twentieth century; his final retirement was in 1905. Robert 
Threshie Reid, Lord Loreburn, who succeeded him, was the son of 
a barrister, sometime C.J. of the Protectorate of the Ionian Isles. 
Lord Haldane’s father was a Writer to the Signet; Lord Buck- 
master’s, a schoolmaster; Viscount Finlay was eldest of a doctor’s 
large family of eleven; a barrister was the father of the Earl of 
Birkenhead; a city merchant of Lord Cave; Viscount Sankey of 
‘Moreton, is son of the late Mr. Thomas Sankey of that place; 
Quintin Hogg, philanthropist and father of Lord Hailsham, was a 
sugar merchant in a large and successful way; while Lord 
Maugham’s father was fea adviser to the British Embassy in 
Paris. 

. Qn twentieth century statistics it would appear, thetefore, 
that a lawyer is now more likely than a clergyman to become the 
parent of the holder of the Law’s most pene prize.—LJ., 1939, 
p. 289. 





Lawyers and the Table.—lf£ the biographers and critics-of the 
old judges and practitioners speak truly, these worthies-seem to 
have kept well in mind that verse from Ecclesiasticus which runs 
thus: “A cheerful and good heart will have a care of his meat 
and drink,” a saying which in the mouth of our friend -Dr. 
Johnson became somewhat coarsely translated into: “I look upon 
it that he who does not mind his belly will hardly mind anything 
else.” How, then, does the matter stand with our great men of the 
past in the law? We read that Chief Justice Lee, who died in 
1754, gained immense credit for an adequate knowledge of law by 
the sumptuousness and the frequency of the dinners with which he 
regaled his judicial brethren and those others whom he 
invited to his house. Of Thurlow it is said that he entertained “a 
somewhat 100 limited circle of friends with English fare and a 
guperabundance of choice port.” It is added that he was very 
particular about his fruit, few things angering him more than to 
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fnd inferior grapes or peaches placed before him. So irritated 
was he if this should happen that we are told that on one occasion 
when at Brighton, to the astonishment of the other guests, he threw 
the whole of a very fine dessert out of the window upon the Marine 
Parade. Of Baron Graham, who was appointed to the Bench of 
the Court of Exchequer in 1800, and whose universal urbanity and 
politeness were so marked that, as Jekyll humorously put it, “No 
one but his sempstress-could ruffle him,” we read, apropos the 
subject under consideration, that his particular weakness was for 
oysters, eaten as a preparatory whet to the appetite for dinner. It 
is said that on one occasion when he had been indulging in this pre- 
prandial exercise, he observed in his genial way that “oysters taken 
before dinner are said to sharpen the appetite, but I have just 
consumed half-a-barrel of fine natives, and, speaking honestly, I 
am bound to say that I don’t feel quite so hungry as when I began” 
—a phenomenon not altogether unfamiliar even to the ordinary 
person.—L.T., 1939, p. 291. 





7 


Lord Ellenborough and Lord Eldon—Just as quite ordinary 
mortals have their culinary preferences, so, too, it seems had our 
former Chief Justices and Lord Chancellors. Of Lord Ellen- 
borough we read that his particular ‘‘wanity,” as Sam Weller 
would have expressed it, was lobster sauce, and we are caries told 
that on one occasion he was enabled to show from the juUgment seat 
his regard for this delicacy. This was when he decided that those 
engaged in the lobster fishery were exempt from legal liability to 
impressment. “Is not,” he asked, in the course of giving judgment, 
“the lobster fishery a fishery, and a most important fishery, of this 
kingdom, though carried on in shallow waters? The framers of 
the law well knew that the produce of the deep sea, without the 
produce of the shallow water, would be of comparatively small 
value, and intended that turbot, when placed upon our tables, 
should be flanked by good lobster sauce.” Lord Eldon was equally 
fond of the table, but in his case there was a difference in taste 
very marked and, as some thought, somewhat derogatory to the 
exalted position which he occupied. His passion was liver and | 
bacon. Being invited to dinner by Sir John Leach, Master of the 
Rolls, Lord Eldon replied as follows: “It will give me great 
pleasure to dine with you, and since you are good enough to ask 
me to order a dish that shall test your new chef’s powers—-I wish 
you’d tell your Frenchman to fry some liver and bacon for me.” 
Sir John did not like this, and said: “Are you laughing at me or 
my cook?” thinking that the Chancellor was bent on ridiculing his 
luxurious mode of living. “At neither,” answered the Chancellor: 


36 THE. MADRAS LAW JOURNAL, [1939 


with equal simplicity and truth; “I was only ordering the dish 
which I enjoy beyond all others.”—L.T., 1939, p. 291. 


Lord Stowell.—Lord Stowell, the brother of Lord Eldon, 
we associate chiefly with the exalted place he attained in admiralty 
and prize law, but he has other claims to remembrance. For 
example, to him we owe two classic phrases—one, ‘‘The elegant 
simplicity of the three per cents.,” and the other, more germane to 
the subject now before us, “A dinner lubricates business.” Like 
Eldon, he loved port, and in this connection the story has come 
down to us of the practice of the two brothers to dine together on 
the first day of term at a tavern in the neighbourhood of the 
Temple. In his old age Stowell was recalling these dinners to his 
son-in-law, Lord Sidmouth, when the latter observed, "You drank 
some wine together, I daresay.” Stowell admitted that they did. 
Following up his previous question the son-in-law inquired, “Two 
bottles?” “More than that,” was the reply. “What! three bottles?” 
again asked Lord Sidmouth, to whicb the answer was again, “More 
than that.” This made the son-in-law open his eyes with astonish- 
ment. “By Jove, sir, you don’t mean to say that you took four 
bottles?’ By this time the old man was beginning to feel somewhat 
shamefaced, but he only said, “More; I mean to say we had more. 
Now don’t ask any more questions!” It will not be forgotten by 
those who know their Boswell that Stowell got into trouble with 
Blackstone’s family for telling Boswell that Blackstone, “a sober 
man, composed his Commentaries with a bottle of port before him, 
and found his mind invigorated and supported in the fatigue of his 
great work, by a temperate use of it.” We are told that Stowell 
felt compelled to write to Blackstone’s family to apologise for 
Boswell’s anecdote, which, however, remains to this day in the great 
biography.—L.T., 1939, p: 292. 





Thackeray's Testimony.—Every lawyer who has read Thacke- 
ray’a classic, Pendennis, will recall the chapter entitled “The 
Knights of the Temple,” wherein the hero is introduced to that 
part of the Bar student’s curriculum which he enjoys much more 
than the subsequent interrogatories as to his professional knowledge, 
namely, the ancient practice of dining together. In the first even- 
ing when Pen dined in the hall of what is termed “the ancient and 
liberal Inn of the Upper Temple,” he is seated next Lowton, a 
student of older standing by whom he is informed of the names of 
those seated at the high table. “There’s Boosey, the bencher, the 
bald one sitting under the picture and ’aving soup; I wonder 
whether its turtle? They often ‘aye turtle. Next ig Balls, the 
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King’s Counsel ... That’s oldGrump, the.seni or'of the Bar; they say 
he’s dined here forty years. They often send ’em down their 
fish from the benchers to the senior table,” and so on in that delec- 
table style of which the author was a past-master. Thackeray 
himself liked a good dinner, and he knew how to set forth its 
attractions in his own inimitable fashion. At one time it is under- 
stood the dining in hall during term was the only essential for call 
io the English Bar. Those halcyon days are gone, but, happily, 
the dining is still insisted upon by the Benchers, and few there are 
who would recalcitrate against its maintenance. Long may it con- 
tinue to form one of the necessary steps to the acquisition of the 
honourable status of a barrister.—-L.T., 1939, p. 292. 





Died at His Post-—Mr. Justice Stephen, of the New South 
Wales Supreme Court, who died suddenly at Sydney at the close 
of his summing-up in a libel action, has just added one more to the 
number of judges who have been struck down by death at their 
posts. It was while presiding in the House of Lords in place of 
‘Lord Eldon that Lord Alvanley, C.J., was seized with a malady 
which carried him off in three days. Lord Tenterden, C.J., was 
overtaken by his last illness while presiding at the great trial of 
the Mayor of Bristol. From his deathbed he continued to follow 
the course of the proceedings and in his last moments he seemed 
to fancy himself addressing a jury. Mr. Justice Hayes was 
stricken suddenly while unrobing after sitting in court at West- 
minster. Old Mr. Justice Manisty, another Victorian judge, 
worked on till he collapsed in court. The handwriting in his note- 
book up till the very last stroke was as delicate and distinct as ‘if 
there remained to him years instead of hours of life. The death 
of Mr. Justice Talfourd while charging the grand jury at Stafford 
has been stamped on the memory of the legal profession by Lord 
Darling’s descriptive poem. Only four years later a similar scene 
was enacted at Welshpool when Mr. Baron Watson was seized 
with apoplexy, dying on the morrow.—S.J., 1939, p. 354. 





Fire Engines and Speed Lunits.—Three classes of vehicles’ are 
exempt from the statutory speed limits which apply to so many 
others. They are the vehicles of fire brigades, police officers and 
ambulances. The exemption is not absolute, but only operates if, 
in the opinion of the magistrates, observance of the limit would be 
likely to hinder the use of the vehicle for its essential purpose on 
the occasion on which contravention of the Jaw is alleged. This is, 
however, the only, or almost the only, concession given to these 
vehicles. For instance, they must respect traffic signs and may be 
held negligent if they disregard the red light’s prohibition (Ward 
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v. L.C.C., 1938, 1 All. E. R. 341). And, we suggest, the fact 
that these vehicles are {ree of speed limit when out on service is by 
no means conclusive if the charge be one of reckless or of careless 
driving. The point came up in the Sheriff’s Court at Edinburgh 
this week (Times, May 16). The Sheriff was trying charges of 
reckless and, alternatively, of careless driving by a fireman which 
followed a fatal accident in the streets of Edinburgh. The learned 
Sheriff looked at the Act, observed the privilege, and found that 
the speed was not excessive. This may well be so: but we should 
doubt whether that fact is a good defence to a charge of reckless 
driving. Speed is only an ingredient in manner, There was, 
however, other evidence in answer to the charge made. All we 
wish to submit is that though a person is free of limits he may 
drive recklessly —LJ., 1939, p. 352. 





Children in the Streets The question of the rights and 
wrongs of children playing in the streets has always been important: 
and the recent rules about damages for the dead have added to its 
importance. Mr. Justice Hallett remarked on the matter during 
a case on circuit lately (Times, April 27), when he awarded a 
considerable sum to a bereaved father. His little son, who was 
killed by a local authority’s vehicle, was four years old. Was he 
old enough to be capable of contributory negligence? The learned 
Judge said, according to the report, that the law did not recognise 
contributory negligence by children. If the report is correct, this 
was (if we may say so) giving too great a liberty to youth. A 
little child of three anda half years cannot be guilty of contributory 
negligence (Gardner v. Grace, 1 F. & F. 359), but a child of six 
may be so (Fraser v. Edinburgh Tramways, 20 Sch. R. 192). As 
a child grows older the Courts impute to him or her such a duty to 
know, see and take care as may reasonably be expected of a boy or 
girl of his or her age. Though always generous to children, the 
Courts have not gone so far as the learned Judge’s observation 
suggests. However, he was dealing with a child of four; and what 
he said was correct for the case in hand, The law is well stated and 

_ the cases collected in Halsbury, Hailsham edn., vol. 23, pp. 688-9. 
—LJ., 1939, p. 353. 
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BOOK REVIEWS. 
Tuer Law or Copyricut IN Inpra, by Harish Chandra Mital, 
B.A. (Hons.), LL.B, Punjab Civil Service (Judl.)-and Bhagwan 
Das Jain, M.A., LL.B, Wakil, Delhi, Published by Eastern Law 
House, Calcutta. Price Rs. 10. 
° We have great pleasure in welcoming this book which so far 
as we are aware is the first Indian book on the subject of Copy. 
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right. There are leading text books on the subject in England and 
as the Imperial Copyright Act of 1911 applies to the whole of the 
British Dominions, the English treatises on the subject are of 
valuable authority in this country as well. There is however the 
Indian Copyright Act of 1914 which in some respects modifies 
and adds to the provisions of the Imperial Copyright Act. The 
learned authors have commented on both the enactments and have 
largely drawn from the English text books and decisions which 
will be found to be of great use. The subject being one with which 
the general practitioner may not be very familiar, this book of the 
authors will be greatly appreciated as a guide to the subject. 
There ig a recent important decision of the House of Lords in 
Caston Publishing Company, Limited v. Sutherland Publishing 
Company, (1939) A. C. 178, under Ss. 6, 7, 10 and 35 of the 
Imperial Copyright Act dealing with questions whether an action 
for conversion under S. 7 is an alternative or a cumulative remedy 
to an action for refringement under S. Gof the Act. The decision also 
deals with the question whether S. 10 of the Act which prescribes 
a period of three years for an action for infringement of copy- 
right applies also to an action for conversion under S. 7. The 
learned authors have expressed the opinion that it is doubtful 
whether the three years rule of limitation applies to an action 
under S.7. The House of Lords in the above case have held that 
the rule of limitation . applies equally to actions for conversions 
under S. 7. Their Lordships have algo discussed the measure of 
damages for conversion in cases where a portion of the work has 
been incorporated in another work. This decision was given as 
early as November, 1938 and reported in (1938) W.N. 367 and 108 
L.J. Ch. 5, though it is reported in the English Law Reports only 
in (1939) A.C. 178. As there is no index of cases in the book under 
review, we are not in a position to say whether this decision was 
available to the learned authors at the time when the book went to 
print. 


Tae INDIAN Limitation Act (1908), by V. V. Chitaley, 
B.A., LL.B, Senior Advocate, Federal Court and Editor, All India 
Reporter, and K. N. Annaji Rao, B.A., B.L., Advocate, High Court, 
Madras. (Volume 3). Published by All India Reporter, Ltd., 
Nagpur. Rs. 30 per set. : 

We had occasion to review the first two volumes of this work 
which brought the commentaries on the Act down to the end of 
article 140 of the first schedule of the Limitation Act. The 
present volume completes the work and contains a copious general 
index of the subjects dealt with in all the volumes. There is an 
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appendix which gives the Punjab Limitation (Custom) Act I of 
1920. There is however no index of cases referred to which we 
hoped would be at least introduced in this work of the authors. 
A general index of cases would have enhanced the value of the 
work where hundreds of cases have been cited and referred to in 
the body of the book. We hope that the work will meet with the 
popularity it deserves. R 





Hrre-Porcuase, by Vidya Sagar, M.A., LL.B., Pleader, Delhi 
and C. L. Varma, B.a., LL.B. Published by Lawyer Brothers, 
Delhi. Price Rs. 4. 

We`ʻare not aware of any Indian text book on the special 
branch of the law relating to hire-purchase agreements and we are 
glad that the learned authors have brought out a book on the 
subject which has become one of increasing interest in commercial 
transactions in thig country, of late. The incidents of hire- 
purchase agreements and outright, sales have to be distinctly kept 
in view. The learned authors have in the various chapters dealt 
with the subject in‘all its aspects and also the poirits arising out of 
the topics allied to the subject such as Bankruptcy, Insurance, 
Motor’ Vehicles Act and Rules. The appendix giving the forms 
of hire-purchase agreements will be found of practical utility. 
The statutory provisions having a bearing upon the subject” are 
given in another appendix. We have every hope that the book 
will be found useful by lawyers and businesamen. 





P THe INDIAN Income-tax Acrt (XI or 1922) (as amended up 
to date), by N. S. Raghayan, B.A., B.L., Advocate, High Court, 
Madras. Published by V. S. N. Chari & Co., Madras. Price 
Rs. 3. 

‘The Income-tax Act which was complicated even as “it stood 
before, has been madc more difficult to understand by the laymen 
and businessmen, if not also by lawyers, by the recent amendments. 
A handy commentary of the Act with explanatory notes, like the 
book under review, will therefore be found useful to the assessees 
and lawyers and judges. The introduction which gives a connected 
view of the Income-tax Law in a short compass will make the 
subject intelligible to a lay-reader. We welcome the book under 
review which will be found useful fora clear understanding of 
the enactment, 
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CAN A MAINTENANCE ORDER UNDER S. 488, 
CRIMINAL PROCEDURE CODE, BE CANCELLED 
WHEN REUNION OF THE PARTIES TAKES PLACE? 


The Criminal Procedure Code, as it now stands, does not 
provide for the cancellation of a maintenance order in many of 
the possible contingencies that may crop up during the life of 
a quarrelling couple. Whether such an order could be cancelled 
at all and what exactly the Court’s powers are under S. 489, 
ci. 1 of the Criminal Procedure Code when the wife returns and 
lives with the husband, have come up for judicial determination 
in several cases and there is a remarkable conflict of opinion on 
the matter. Thotigh the problem appears to be simple in its 

, form, yet, Courts have entertained two sets of views on the 
matter. In view of the wording of S. 489, cl. (1) itself, 
one has to come to the conclusion that the legislature did not 
contemplate such possibilitieson the part of the married couples, 
when once they quarrelled. After the passing of a maintenance 
order in favour of a wife, the same can be cancelled under two 
sets of circumstances: 

(1) if the wife lives in adultery, etc, as in S. 488, cl. 5 


and 
(2) if a decree of a competent Civil Court comes into exis- 


tence as in S. 489, cl. 2. 

But courts .not content with these provisions have tried to 
extend their jurisdiction in this direction by seeking to apply 
S. 489, cl. 1 of the Criminal Procedure Code to casesof reunion 
and hence the question regarding the Court’s powers to cancel 
such a maintenance order under S. 489, cl. 1 arises. 

2. The provision of the statute as embodied in S. 489, 


cl. 1 is as follows :— 
“On proof of a change in the circumstance of any person receiving 


\ 
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under S. 488 2 monthly allowance, or ordered under the same section to pay a 
monthly allowance to his wife or child, the Magistrate may make such 
alteration in the allowance as he thinks fit: 


Provided that if he increases the allowance the monthly rate of 100 
rupees in the whole be not exceeded.” 


In this connection we must note that the dictionary 
meaning as found in’-Websiér (Ed. 1916,) p. 64° of the word 
“alter” is as follows :— 


(1) To change in one or more respects but without 
destruction of the identity of the thing changed. 

(2) To make a thing different without changing it to 
something else. It also appears therefore that the change men- 
tioned in S. 489, cl. 1 relates to the change in the pecuniary cir- 
cumstances of the parties and not to the change in their status. 
Further, this section preceded by the word wife or child and 
followed by the limitation as to the amount of maintenance that 
can be awarded, is clearly indicative of the above view. (See 
In the matter of Din Muhammadl and Shah Abu Ilyas v. 
Ulfat Bibis.) 


3. If the above deduction is correct, it is submitted that 
the decision in Meenaichi Ammal v. Karuppuana Pillai alias 
Muthuswami Pdlas3, where it has been held that the word ‘alter- 
ation’ in cL (1) of S. 489, Criminal Procedure Code, includes 
cancellation as well and therefore the maintenance order can be 
reduced to nothing also under this clause of S. 489, requires 
reconsideration. There the question arose whether a female 
child who had got a maintenance order in her favour was to 
lose the same when she got married and His Lordship held 
that she lost the same if her husband was found to be able to 
maintain her. 

4. In this connection the case reported in U Po Shein v. 
Ma Sein Myat, may also be noted where it is held in a case of 
reunion after a maintenance order, that the Court has got 
jurisdiction to cancel the same. But the reasoning is different 
from that in Meenatchi Ammal v. Karuppana Pillai alias 
Muthuswomi Pillais. His Lordship in the Rangoon case 
observes in p. 462 thus: 


“The provisions of S. 489 (1) would appear not to apply to a case like 
the present. At the same time it would appear unreasonable that a wife, 
paseoa LN Aae 


1. (1882) LL.R. 5 AlL 226, 2. (1896) I.L.R. 19 All. 50 (F.B.). 
3. (1924) 48 M.L.J. 183: I.L.R 48 Mad. 503. 
4, (1930) IL.R 8 Rang. 460. 
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once she has succeeded in obtaining an order under S. 488, Criminal Proce- 
dure Code, should be able permanently to hold this order in terrorem over 
her husband after a bona fide reunion. I would venture to say that the 
continuance of such a state of affairs would not assist the bappiness of such 
a reunion. Since the original order of the Magistrate is conditional on 
neglect or refusal by the husband to maintain the wife a bona fide reunion 
must be interpreted as removing the basis on which the order of the 
Magistrate rests and as therefore vacating the order. . . . . If there was 
subsequent desertion by the: husband it was open to the wife to make a 
fresh application under S. 488, Cr. P. Code.” 


Hence His Lordship is of the opinion that the Court should 
cancel the order of maintenance if there is a bona fide reunion. 


5. The contrary view taken in Kanagammal v. Pandara 
Nadari, Parul Bala Debi v. Satish Chandra Bhattacharjee, 
Narayanaswami Mudali v. Mangayarkarasiammals, Mt. Zauhra 
Biv. Muhammad Yusafa.and John P.E. Coelho v. Mrs. Blanche 
Coelhos Pearey Lal v. Mt. Naraim® is based on what appears 
to be, with respect, the more logical and common sense view of 
S. 489, cl. (1), namely, that the maintenance orderi cannot be 
cancelled under this section—S. 489, cl. (1). His Lordship Cur- 
genven, J., observes in Kanagammal v. Pandara Nadar’ that the 
mere fact that a wife has returned to live with her husband will 
not have the effect of cancelling the. previous order and the Code 
makes no provision for the cancellation of the order upon such 
an event occurring, and hence held that a temporary reunion 
between the husband and his wife had no effect of bringing the 
old order to an end automatically and the wife is’ still entitled 
to claim maintenance in spite of the temporary reunion. The 
said Judge has affirmed his own view in _Kanagommal v. 
Pandara Nadar! in a later case in N arayanaswami M udaliar v. 
Mangayarkarasiammals. It is not clear whether the decision in 
Meenatchi Ammal v. Karuppana Pillai alias Muthuswame 
Pillai was brought to the notice of the learned Judge in 
Kanagammal v. Pandara Nadar’. 


6. There is yet another view taken in Parul Bala Debt 
v. Satish Chandra Bhattacharjees. This decision is very 





1. (1926) 52 M.L.J. 176: 1.L.R. 50 Mad. 663. 
2. (1923) 37 CL J. 180: 75 I.C. 529. 3. ATR. 1927 Mad. 1148. 
4. ALR. 1930 Lah. 1043, 5. AJR. 1936 Nag. 228. 
6. (1935) A.I.R. 1935 All 977, 
7. (1926) 52 M.L.J. 176: LL.R. 50 Mad. 663 at 664. 
8& ALR. 1927 Mad. 1148. 
9. (1924) 48 M.L.J. 183: I.L.R.48 Mad. 503. 
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instructive and is relied on by His Lordship Mr. Justice Cur- 
genven in ‘Kanagammal y, Pandara Nadar1, In that case their 
Lordships, Sanderson and Panton, J}., of the Calcutta High 
Court, observe that a mere temporary stay of this kind though 
it may have the effect of suspending the operation of ‘the 
maintenance Order, yet’ had not the effect of cancelling it in the 
way in which it could be cancelled under S. 488, cl. 5. 


7. The above cases deal with a wife who temporarily 
returns to her husband, lives with him and then ‘wants to 
enforce the old order for maintenance. In one case she’ bore a 
child to the husband and then went away. (See Narayanaswami 
Mudaliv. Mangayarkarasiammals) But where a wife: perma- 
nently returns to the husband, what is to become of the previous 
maintenance order? Looked at from that point of view, the sec- 
tions of the Criminal Procedure are not wide enough to provide 
for such a possibility. If at all the defect is to be remedied it can 
be done only by the legislature. The observation of Curgenven, 
J., in Kanagammal v. Pandara Nadari is pertinent and covers 
this possibility also to a certain limited extent. The learned 
Judge observes that if a wife returns to live with her husband, 
it would be open to the Court to decline to enforce the order, 
under S. 490, whether or not it would have the power in the 
absence of any statutory provision to cancel it. 


8. It is high time that the legislature seeks to settle this 
matter once for all by enacting a provision giving legislative 
sanction for the suspension of the maintenance order so long as 
the parties remain reunited and the revival, as pointed out by the 
learned ‘Judges of the Calcutta High Court in Parul Bala 
Debi v. Satish ‘Chandra Bhattacharjee8, of the order as soon 
as théy fall out once again. Therefore it is suggested that 
the language in S. 489, cL 1 should be so altered as to cover 
the above cases. 

V. MIYARSHISUNDARAM, B.A., B.L, 
Advocate, Madras. 


` 


1. (1926) 52 M.L.J, 176: LL.R. 50 Mad, 663 at 664. 
2. AIR 1927 Mad. 1148 '' 3 (1923) 37 C,L.J. 180: 75 I.C. 529. 
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SUMMARY OF ENGLISH CASES. 


NoBLE LOWNDES AND PARTNERS v. HADFEÆLDS, LID., (1939) 
1 Ch. 569. PAR 


Practice—Action commenced in the name of a, firm—Objection 
that firm not registered and so not entitled’ to sue—A pplication by 
the person who entered into contract to amend the plaint and ko be 
substituted as the plointif—When to be alowed. 


An action was commenced by L in the name of a firm of five 
persons, in the honest belief that he was entitled to sue in the firm 
name. Defendants in the course of the proceedings discovered that 
the firm was not registered and not entitled to sue.’ L then sought 
by a summons to be substituted as sole plaintiff and the defendants 
took out a summons to strike out the statement of claim. 

Held, an action by or against a firm notwithstanding R.S.C. 
O 43-A, remains an action by or against the individual members 
of the firm and what is .asked for not being substitution 
of a living person for a non-existent entity but merely for strik- 
ing out the names of all the plaintiffs except one and to leave that 
one as sole plaintiff, the amendment must be allowed, but as the 
mistake was plaintiffs the costs of the action up to date and of the 
summons must be paid by him. 


é In re: Farmer: NIGHTINGALE v. WxYBROW, (1939) 1 Ch. 
73. 


Will—Legacies and annuities—Abatement—How to be effect- 
ed—Rights of annuitants and residuary begatee. 

Where an estate was insufficient to pay the legacies and annuity 
in full and there had to be an abatement the question arose as to 
how the abatement was to be effected in relation to the annuity 
having regard to the direction to set aside a sum, the income of 
which should be sufficient to meet it, with a gift over of the sum so 
set aside. 

Held, the annuitant is entitled to have paid over to her the 
capital value of her annuity, when abated, if necessary. If after 
payment of the legacies and the actuarial value of the annuity in 
full any surplus remajned, that surplus was payable to the benefi- 
ciaries who were to take the annuity found on the death of the 
annuitant. The surplus was not payable to the residuary legatee. 


In re COLIN Gp: Le NeveFosrer v. E PRR Pro- 
vINcIAL Banx, (1939) 1 Ch. 580. f 

Wills—Legacy to trustees on secret uito Whether trusi or 
testamentary disposition—Essentials of valid trust. ` 
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The testator made a will on 13th July, 1931. On 10th Febru- 
ary, 1938, he made another will revoking the earlier one and by a 
clause bequeathed to his executors £5,000, upon trusts which he had 
already communicated to them. Shortly after, the testator, while 
in Africa on a shooting expedition, was taken ill and brought down 
to a hospital in Kenya where on 27th March, 1938, he made a will 

cancelling the will of 10th February, 1938, and reviving the will of 
13th July, 1931, except as to the sum of £5,000 bequeathed to trustees 
which was increased to £10,000, they knowing the testator’s wishes. 
On 29th March the testator died, and the question arose whether the 
gift of the additional sum of ‘£5,000 for the secret trust was valid. 

Held, the main principle which is laid down is that communi- 
cation of the purpose for which the legacy,is given to the legatee 
and acquiescence by the legatee in that purpose or promise on his 
part to carry it out are the essential matters which render valid 
a legacy for a secret trust [Blackwell v. Blackwek, (1929) A.C. 318, 
followed]. It is a matter óf trust and not testamentary disposition. 
As the bequest of the second £5,000 was not communicated and 
accepted by the trustees it falls back into the residue. 


WALLINGTON v. Townsenp, (1939) 1 Ch. 588. 


Contract for sole of land—Vendor's default not due to defect 
in tttle—Purchaser’s right to damages--Nature and extent. 


Where the vendor’s failure to carry out the contract is not due 
to a defect in vendor’s title, the damages are at large and the Court 
can give such damages as according to general principles it thinks 
right. When there was no evidence that the property was worth 
more than the purchase price the purchaser is entitled to return of 
his deposit with interest at 4 per cent. by way of damages in respect 
of the loss of the use of the deposit, damages in respect of the costs 
of approving and executing the contract, and damages in respect 
of the costs of investigating the title and preparing the conveyance 
and searches. i 


b 


Inre A Dexton, (1939) 1 Ch. 594, 


Bankruptcy Act, (1914), S. 130 (2) and Bankrupicy Rules 
(1915) r. 303—Administration of a deceased insolvent’s estate—l; 
can be ordered before a legal personal representative of ihe deceased 
debtor has been appointed. 


Until a legal personal representative has been constituted the 
Court ‘has no ‘power to make an order for the administration in 
oe of a Loans debtor's estate.’ 


it not 
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Laycock v. Fersman Harpy anp Wits, (1939) 2 K.B. 1. 


Income-tax Act (1915), Schedule D, Cases I and I, rule 11, 
sub-rule (2)—Acquisition of wholesale subsidiary combanies by 
holding companies—Acquiring company selling the goods direct to 
pubkic—If company succeeded to the wholesale business. 

A retail boot and shoe business was carried on by the respon- 
dent company who also owned the whole of the capital of two subsi- 
diary wholesale manufacturing companies whose whole output they: 
purchased. On a voluntary liquidation of the two subsidiary com- 
panies the business was assigned to the respondent company and 
goods manufactured by them were sold direct to the public from 
respondent company’s shops. 

Held, the wholesale business of the subsidiary companies ceased 
and the respondent company did not succeed to the wholesale busi- 
ness under the Income-tax Act, 1918. 


Manon v. Osporneg, (1939) 2 KB 14. 

Negligence—-Surgeon and patient—Swab left in patient on 
operation—Res ipsa loquitur—If applicable—Degree of care 
required. 

In an action by the mother of a deceased patient againsi the 
surgeon and staff for damages for negligence in leaving a swab in 
the patient which necessitated a second operation which resulted 
in death, the plaintiff contended that the doctrine of res ipsa 
loquitur was applicable. 

Held, a decision of actionable want of care cannot be justly 
reached without taking due account of all the circumstances of the 
particular operation and the legal standard of care cannot be set 
higher than that of the ordinarily good and careful practitioner in 
those circumstances and whether or not there was failure to exer- 
cise such skill and care must depend on the evidence in the parti- 
cular case. 

Per Mackinnon and Goddard, L.JJ., (Scott, L.J., dissenting) the 
doctrine of res ipsa loquitur applied and the burden of proof was 
on the defendants. 

Per Scott and MacKinnon, L.JJ., (Goddard, L.J.; dissenting) — 
There was no general rule of law requiring a surgeon after an 
operation to make sure that no swab was left in the patient. 

[Allowing newspaper reports of cases to be cited im 


UNITED ee Lr. v. BARCLAYS oon Lip., (1989) A 
KB. 53. 

Election—Commencement of action based on cottract— 
Waiver of tort—Subsequent action on same facts based: on tort 
against third: party—If barred. oe 
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In November, 1934, certain debtors sent to the plaintiff com- 
pany an order cheque for £1,900. E, the Secretary of the plain- 
tif company, without authority, endorsed it, in the mame of the 
plaintiff company, in favour of M. F. G. Company. M. F. G. paid 
the cheque to their bankers, the defendants who collected the 
money. It was a simple case of conversion by E and M. F. G., 
and if the matter stood there not only M. F. G. but also the defen- 
dants would be liable in conversion for the amount of the cheque. 
On May, 13, 1935, plaintiffs issued a writ against M. F. G. for the 
£1,900 as money lent or as money had and received to the plain- 
tiff’s use. M. F. G. went into liquidation and a proof by the 
plaintiff for the amount was not admitted as the funds available 
were non-existent or trivial in amount. On November, 8, 1937, 
the plaintiffs began the present action against the defendant clam- 
ing £1,900 as damages for conversion of the cheque. 

Held, the election to institute the proceedings against M. F. G. 
for money had and received waiving the tort prevents the plaintiff 
from reviving the claim in tort so as to pursue the remedy in tort 
against the defendant bank. 


National Reat Estate AND Finance Co., Lm v. Hassan, 
(1939) 2 K.B. 6l. 


Practice—R. S. C., O. 25, r. 2 Preliminary issue—Powt of 
law—Hearing and disposal before triak—Proper procedure. 


Where advantage is sought to be taken of the procedure for 
hearing and disposal of a “point of law” before the trial, care 
should be taken that a real point of law is being raised and there 
should be a clear definition of what the point of law raised is, and 
it is only in those circumstances that the Court can properly deal 
with the matter and that the procedure under R. S. C., O. 25, r. 2 
is any advantage whatsoever. , 


WarrHam v. Burroce, (1939) 2 KB. 81. 


Lease-—One assignee of part of a lease forced under stress of 
liability to distress to pay the rent payable by the assignee of another 
portion—Right to recoupment: 


The defendant an assignee of a portion of leasehold property 
refused to pay rent as the plot assigned to him had been cleared 
under the Housing Acts. ‘The plaintiff, to whom the other portion 
had passed by assignment was forced to pay the rent for the whole 
property under threat of distraint by the lessor. The plaintiffs 
n claimed to be re-imbursed the defendant’s share of the rent so 
par ; 

Held, though the plaintiffs were not liable to be sued for the 
sent due by the defendant, the plaintiffs were entitled to sue defen- 
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dants for reimbursement of the defendant’s portion of the rent paid 
under stress of liability to distress. 


Rex v. Mors, (1939) 2 KB. 90. 

Criminal trial—Jury—Acquiescing of minority in majority, 
verdict—Vakdity of verdict. 

In an appeal against conviction on the ground that the recorder 
instructed the jury that he could not release them until they had 
reached a verdict. 

Held, it is of the greatest importance indeed it is fundamental 
that jury should mot be led either by a desire to acquiesce or to 
avoid eccentricity, or to save time and trouble to represent them- 
selves as holding an opinion which they do not in fact hold and the 
conviction must be quashed. 


Pacer v. Mayo, (1939) 2 K.B. 94, 

Road Traffic Act (1930), S. 22—Accident causing dante to 
stone wall and the vehicle itself—Foilure of driver to repori to 
pokce—If offence. 

S. 22 of the Road Traffic Act requires the driver of a 
vehicle to report to the police, “If in any case owing to the presence 
of a motor vehicle on a road an accident occurs whereby damage or 
injury is caused to any person, vehicle or animal.” The informa- 
tion preferred against the respondent alleged that he failed to report 
an accident by reason of which a stone wall and the vehicle itself 
which caused the damage were injured. The contention on behalf 
of the respondent that the damage was not to any person, vehicle 
or animal within the meaning of S. 22 was upheld. 


Rex v. Toe Recorper oF Botton: Ex parte McVittir, (1939) 
2 KB. 98. 


Public Health Act (1936), S. S8—Order to execute works of 
repair or restoration—S pecification of works if essential for vali- 
dity of order. 

Under the Public Health Act, 1936, S. 58, the owner of certain 
structures was ordered by the justices for the County Borough to 
execute such works of repair or restoration or if he so elected to 
demolish the structure and remove the rubbish as may be neces- 
sary for remedying the cause of the complaint. The order was 
confirmed by the quarter sessions. On an order sisi for a writ 
of certiorari for quashing the order it was argued that the order 
was bad as it did not specify the works of restoratton or repair. 

Held, S. 58 did not require epesnceeiens of the works to be 
given and the order was valid. 

4 


G 
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Morse v. Mute, (1939) 2 K.B. 106. 


Practice—Order for payment of costs of divorce proceedings 
—Subsequent order for payment by monthly instalments—Fresh 
action in King’s Bench for interest on the costs—If masntainable. 

In divorce proceedings there was an order for payment of 
£1,478 18s. 11d. to the petitioner who then took proceedings by 
way of judgment summons and obtained an order for payment of 
the amounts by instalments at the rate of 10] per month and after 
the whole amount had been paid commenced proceedings in the 
King’s Bench Division for interest on the original amount. 


` Held, the original judgment debt is gone and for that has been 
substituted a debt payable by instalments of 10k, a month and as 
the original judgment is gone he cannot recover interest on it. 


COMPAGNIE PRIMERA DE NAVAGAZIONA Panama v. COMPANIA 
ARRENDATARIA DE MoNOPOLIO De PErroLgos, S.A., (1939) 2 K.B. 
117. 


Shipping—Charterparty for two consecutive voyages—If tro 
severable or ome indivisible voyage—Deviahon m the first voyage 
—Effect on contract: 

By a charterparty dated December 30, 1937, the “Yolanda” 
was chartered and the charter was to be in force for two consecutive 
voyages. It was found that in the first voyage there was deviation 
and it was contended by the charterers that the contract came to 
an end. 


Held, the true anglogy to apply to the case is not the analogy 
of a charter for a single voyage but the analogy of a contract for 
delivery of goods in instalments. There was nothing to indicate 
that the ship intended to deviate in the second voyage and the 
charterers cannot refuse to implement the contract with’ regard to 
the second voyage. 


Brirannia Evectric Lamp Woxs v. Manpier &Co., (1939) 
2 KB. 129. 

Bills of exchange—Liabikty of indorser—Necessity for’ pre- 
Sentiment for payment at address mentioned—Indorsement by a 
person who is managing director without any description—If indorse- 
ment by the company, 

The document reads: “£100. 23rd September, 1937. Two 
oronths after date pay to our order the sum of £100 for value 
received”. Across it is written “Accepted and payable at 2, Man- 
ville Road, Paikat, S.W. 17” and then the rubber stamp “D. Mandler 
& Co.- Ltd. .-. . Managing Director” and D. Mandler signs his 
name above Managing Director and 'also on’ the back of the 
document. 
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Held, the document cannot be read as a promissory note made 
by D. Mandler and the signature (on the back of the document) of 
D. Mandler without any description cannot be read as the signa- 
ture of the company and the document is futile. Presentment for 
payment must, if in the body of the note it is made payable at a 
particular place, be made at that particular place in order to render 
the indorser liable. 


Tue Ason: Menni, (1939) P. 178. 


Shipping—Action in rem for possession of ship-—Ship put in 
charge of the marshal of the Admiralty—Refusal of access to ship 
to master appointed by owner—If interference with custody of 
ship—Procedure. 

The Republican Government of Spain claiming to have requi- 
sitioned a Spanish ship issued a writ in rem and the ship was 
arrested by a marshal of the Admiralty. The owners entered un- 
conditional appearance and the Nationalist Government also enter- 
ed conditional appearance and claimed also to have requisitioned 
the ship. Plaintiff then gave notice of discontinuance of the action 
and asked that the warrant of arrest may be removed and defend- 
ant endorsed consent. On the same day plaintiff prevented the 
master from entering the ship and defendant withdrew the con- 
sent and moved by summons for the reinstatement of the master 
and the plaintiff asked for removal of arrest on the ground of dis- 
continuance of the action. 


Held, in an action for possession, once the ship was put into 
the charge of the marshal of the Admiralty Court, all persons con- 
cerned in the litigation were under a duty to abstain from any inter- 
ference with the custody of the ship by the marshal. The exclu- 
ston of the master constituted a contempt and the master should be 
reinstated. Parties were given liberty to extract the release from 
the Registry after the master was reinstated. 


In re Horrocks: Tayror v. Kersuaw, (1939) P. 198. 


Will—Probate—Jurisdicition of Probate Court to delete word 
—If to be exercised where omission of word will alter the sense 
of the wik. f 

By a will of May 14, 1925 the testatrix bequathed the residue 
of her real and personal estate to her trustee in trust for such charit- 
able institution or institutions or other charitable or benevolent 
object or objects..... The testatrix died on March 29, 1929 and the 
will and codicil were proved in common form on May 7, 1929 and 
the legacies paid. The respondents held the residue as trustees 
upon trusts: declared by the will. In the Ist half of 1932, the soli- 
citor of the testatrix was alleged to have discovered a typist’s error 
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in the will of “or” instead of “and” in “charitable or benevolent.” 
The respondents applied to have the probate corrected by the omis- 
sion of the word “or”. As the appellants objected to such import- 
ant matter being decided on motion the writ was issued claiming to 
have the common form grant revoked.and probate in solemn form 
with the omission of the word “or”, granted, 

Heid, the Court of Probate has no jurisdiction to reject a word, 
the result of which would be to alter the sense of what remains 
and defeat the intention of the testatrix, 


SIFTON v. SiFToN, (1939) P. 221, 


Divorce—Husbond’s petition based on desertion—Discretion 
statement by petitioner admitting aduliery—Answer by wife deny- 
ing desertion and alleging adultery—Discretion statement by husband 
—If admissible in evidence, 

The evidence given by the husband of his own adultery and 
the discretion statement put in evidence in earlier ex parte stage 
was available for the wifes framing of her counter-charge of 
adultery. In a petition for divorce based on desertion the presump- 
tion is against the deserting spouse and it is not incumbent on the 
petitioning husband (notwithstanding he did not expect or really 
want his wife to come back) to show that he was at all material 
times ready and willing to receive her. 


Crark v. Crark (No. 1), (1939) P. 228. 

Divorce—Adultery—Birth ‘of child within 174 days of access > 
—If sufficient proof of adultery. 

A husband filed a petition against his wife, on the charge of 
adultery based simply and solely on the fact that on February 10, 
1936, the wife gave birth to a child and that if the husband was in 
fact the father, the earliest possible date on which conception could 
have taken place was August 20, 1935. 

Held, on the medical and other evidence it is utterly impossible 
to say that there is anything extravagantly improbable about this 
being a viable child, and there is no ground for saying that the 
child is illegitimate. 


GALENE V. GALENE OTHERWISE Gaxicg, (1939) P. 237. 


Husband and wife—Annulment of marriage by competent 
French Court—Judgment in rem—English Courts—Duty te enfayce. 

The marriage (in England) of the petitioner (a citizen domi- 
ciled in France) was annulled by a Court of competent jurisdic- 
tion in France on the ground of informality under French Law. 
Applying the general principle that a judgment of the competent 
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Court of the domicile is a judgment in rem which must be recog- 
nised and enforced by the English Court unless it is obtained by 
fraud, collusion or other unlawful means, held, a decree nist of 
nullity ought to be granted. 


Jorpan v. Jorpan, (1939) P. 239. 


Divorce—Desertion—Previous proceedings—If terminates or 
suspends period of desertion, 

The husband filed a petition for divorce on the ground of deser- 
tion for at least 3 years preceding the presentation of the petitron 
(January 17, 1938). The wife left the husband on October 16, 
1932 and there had been no resumption of co-habitation since the 
date. On March 1, 1933, the husband filed a petition for divorce 
on the ground of wife’s adultery. The suit was undefended and 
decree nist was passed on June 14, 1933. On December 18, 1933, 
the wife and correspondent obtained leave to appear and an order 
that decree shold not be made absolute before January, 22, 1934. 
On January, 19, 1934, the decree mist was rescinded and the case 
ordered to be reheard. On January 26, 1934, the wife filed an answer 
denying adultery and making a cross-charge of adultery against 
her husband and prayed for divorce. On October 19, 1934, the 
husband’s petition and wife’s prayer in her reply were dismissed. 
There was no resumption of co-habitation. 

Held, the fact of the institution and prosecution of proceed- 
ings by the deserted spouse does not absolutely terminate the offence 
of desertion but merely precludes him or her from asserting that 
the period of desertion runs during the pendency of those proceed- 
ings and that as a matter of law, the continued absence of the olner 
spouse can re-assume “the quality of desertion” after the suspen- 
sory bar has been removed by the termination of the sut although 
there has been no subsequent resumption of co-habitation. It is 
not a condition precedent to the revival or continuance of the origi- 
nal desertion after earlier proceedings are disposed of, that some 
active steps have been taken by the petitioner towards bringing 
about a resumption of co-habitation. 


Cuark v. CLarx (No. 2), (1939) P. 257. 


Divorce—Desertion—Non-payment of amounts due under deed 
of separation—If intention to desert can be inferred. 


By a deed of separation provision was made fur the payment 
of 35s. per week to the wife and the husband paid for a consider- 
able time, though irregularly and the wife eventually put the deed 
in suit and obtained judgment. In the wife’s petition for divorce 
on the ground of desertion. ° 
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ml eld, from mere non-payment of the amounts under the sepa- 
ration deed, desertion cannot be inferred. Unless the: withholding 
of payment is wilful, it has no significance. 


SHaw v. SHaw, (1939) P. 269. 


Divorce—Desertion—Refusal to commence co-habitation after 
expiry of agreement to postpone inception—If constitutes deser- 
ton, ' 


A spouse who without excuse refuses to commence co-habita- 
ton after the expiration of an agreement merely to postpone its 
inception, can also be guilty of desertion. os 


Bennerr v. BENNETT, (1939) P. 274. 
Dworce-—Desertion—Insanity of deserting spouse—Effect. 


Before a decree of dissolution for desertion can be granted, 
there must be desertion for 3 years immediately preceding the 
presentation of the petition. So, where a wife whilst sane, in fact 
deserted her husband for 31 years was certified as insane and was 
in a mental hospital for 18 months preceding the presentation of 
the petition. 

Held, when she became insane her intention to desert came to 
an end, unless it is proved that although she was certified insane, 
on the question of co-habitation with her husband, she remained 
capable of forming a reasoned judgment. The burden of proof 
that she retains a rational intention to desert her husband rests on 
the petitioner. 


JOTTINGS AND CUTTINGS. 


Lord Shaftesbury as Lord Chancellor——-We read that when Lord 
Shaftesbury, who was appointed Lord Chancellor in 1672, sat in 
Court he wore neither wig nor cap, but a hat which Roger North 
charitably assumed might once have been black. In the Examen 
we are told that “His Lordship regarded censure so little, that he 
did mot concern himself to use a decent habit as became a Judge 
of his station; for he sat upon the Bench in an ash-coloured gown 
silver-laced, and full-ribboned pantaloons displayed without any 
black at all in his garb, unless it was his hat which now I cannot 
positively say, though I saw him, was so.” Another writer teils 
us tbat as late as the reign of Queen Anne, a Lord Keeper wore his 
owa hair in Court, until he received the Sovereign’s express order 
to adopt the venerable disguise of a full-bottomed wig. Lady 
Sarah Cooper recorded of her father, who was appointed Lord 
Keeper in 1705, that “the Queen after this was persuaded to trust 
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a Whig ministry, and in the year 1705, October, she made my father 
Lord. Keeper of the Great Seal, in the 41st year of his age—'tis said 
the youngest Lord Keeper that ever had been. He looked wery 
young, and wearing his own hair made him appear yet more so, 
which the Queen observing, obliged him to cut it off, telling hm 
the world would say she had given the seals to a boy.” Obeying 
the regal command he, when he appeared in Court in his wig, look- 
ed so grave and reverend that the Queen had to look at him twice 
before she recognised him.—L.T., 1939, p. 342. 


Counsels’ Wig.—It is said that when members of the Bar began 
to adopt the wig in Court, the judges looked upon them as coxcom- 
bical in the last degree, and one writer goes so far as to say that the 
more prudent, not to say cunning, barristers, declined to adopt the 
obnoxious head-covering. Chief Justice Hale, an austere man, in 
particular, looked with much disfavour on counsel who wore peri- 
wigs and attorneys who went with swords. But the Court wig 
made headway, if the paronomasia may be pardoned, and it became 
almost universal by the close of the seventeenth century. In Scot- 
land, however, the wig as the head covering for members of the 
Faculty of Advocates was slower in coming into vogue, tue cocked 
hat and the powdered hair being the fashion. When Alexander 
Wedderburn joined the Faculty in 1754 wigs ‘had not come into 
fashion with the Edinburgh advocates; and when precisely they did 
does not seem to be established. Even as late as the early part of 
the last century Jeffrey was accustomed to appear in the Court of 
Session without the conventional forensic head covering, but pro- 
bably he was among the last to be thus conservative—L.T., 1939, 
p. 343. 


Sir Henry James's Wig.—Older members of the Bar may re- 
call Sir Henry James while still in practice, and they may remember 
that he was one of the last to have his wig periodically powdered, 
to make it, like that of the Laird of Cockpen already mentioned, 
“as guid as when new.” But he had a singular experience once 
while in Court. Being a Queen’s Counsel, he was, of course, seat- 
ed in the front row, where he wss waiting to be called upon when 
his opponent had concluded his argument. Leaning back, the tails 
of his wig were seen by one of the old reporters, who sat immedi- 
ately behind, to, be getting into perilous proximity to the ink well 
in the juniors’ row. With the laudable desire to save the white 
tails of the distinguished counsel’s wig from being immersed in the 
ink, the reporter, whom the present writer knew well, gallantly came 
to the rescue by cautiously soserting his pen into the loop of the wig 
and proceeding to edge it to a safe distance, when, as ill-luck would 
have it, Sir Henry somewhat abruptly jerked his head, with the 
consequence that the pen, still entangled in the toop, twitched tHe 
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wig tight off, to the intense amazement of Sir Henry, who, natu- 
rally, turned round sharply, imagining that some diabolical agency 
had been at work. Hurried explanations were offered, and the inci- 
dent ended like the fairy tales, quite happily. It was certainly an 
adventure for the reporter, and it gave him something to talk of in 
his later years——L.T. 1939, p. 343. 


Low Revision.—Lawyers are frequently, though quite ungene- 
rously, assumed to seek the perpetuation of old rules in which they 
have been nurtured, regardless of the fact that they may run counter 
to what the ordinary person would consider fair dealing between 
man and man. For the most part, lawyers, like others, have to 
accept the law as they find it, but it is worth emphasising that most 
of the reforms, both in its substance and in its form, have emanated 
from members of the profession, The Law Revision Committee, 
during the few years of its existence, has been able to suggest various 
reforms which bave proved of immense value as bringing rules of 
law more into consonance with its moral aspect. Now the com- 
mittee has made a very practical proposal, namely, the modification 
of the rule laid down, no doubt correctly in strict law but on lines 
which many thought exceedingly harsh, in Chandler v. Webster, 
(1904) 1 K.B. 493, a case arising out of the postponement of the 
Coronation Procession in June, 1902, deciding that no action would 
lie to recover back money paid by the defendant to the plaintiff for 
the right to view the royal procession from his window. There, 
it will be remembered, the Court of Appeal decided that the defend- 
ant was entitled not only to retain the money paid on account, but 
was entitled also to recover the balance, the right to which had, by 
the terms of the contract, accrued prior to the date when the con- 
tract became impossible of performance. No doubt as the law 
stood, and still stands, the decision was correct, but nevertheless it 
could not fail to strike the layman, particularly the defendant in the 
action, and lawyers as well, as difficult to reconcile with justice. 
Sharing this view the Law Revision Committee propose that the 
rule should be modified by providing that in such circumstances the 
money paid prior to the frustration of ‘the contract shall be recover- 
able, but subject to the deduction of such sum as represents a fair 
allowance for expenditure incurred by the payee for tke- purpose 
of performing the contract. Further, when at the moment of 
frustration the contract bas been in part performed and that part 
is severable, the proposed rule is to apply only to that part of the 
contract which remains unperformed.—S.J., 1939, p. 385. 


The Recommendations.—The recommendations concerning this 
important matter should be set out in detail. They are to the effect 
that the following rules shall apply when performance of a con 
tract has been frustrated in whole or in part and any money has 
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been paid, or has been agreed to be paid, at 4 ‘time ‘prior to’ thé 
frustration: (1) Money paid by the one party to the other im pursu- 
ance of the contract shall be recoverable, but subject: to a deduc- 
tion of such sum as represents a fair allowance for expenditure 
incurred by the payee in the performance of or for the purpose of 
performing the contract, In fixing the amount of such deduction 
the Court shall include an allowance for overhead expenses, but 
shall also take into account any benefits accruing to the payee by 
reason of such expenditure, and the amount recovered shall not 
exceed the total of any money so paid or agreed to be paid under 
the contract. Loss of profit shall in no case be taken into consi- 
deration. (2) When at the moment of frustration the contract has 
been performed in part and the part so performed is severable, these 
rules shall apply only to that part of the contract which remains un- 
performed, and shall not affect or vary the price or other pecuniary 
consideration paid or payable in respect of that part of the contract 
which has been so performed. (3) For the purpose of these recom- 
mendations no regard shall be had to amounts receivable under any 
contracts of insurance. Finally, it should be observed that the com- 
mittee does not recommend any alteration in the Jaw relating to 
freight pro rata itineris. It is recognised that the rule has been 
frequently criticised, but considered that it has become so firmly 
fixed that it would be undesirable to alter it. For the same reason 
no alteration in the law relating to advance freight is favoured, 
‘xcept in the case of hire paid in advance under a time charter, 
which, it is considered, should be recoverable im the event of frus- 
tration of the adventure in the same manner and to the same extent 
as other payments in advance made under a contract. The report 
of the Committee is published as a White Paper by H. M. Station- 
ery Office (Cmd. 6,009, price 2d net). —S.J., 1939, p. 385. 





Bowen's Version of Latin Maxim.—lIn the Life of Lord Bowen, 
written by Sir Henry Stewart Cunningham, are enshrined many 
examples of the bright, sparkling wit for which Bowen was famous, 
‘one of these being a capital instance of a delightful manipulation 
of a well-known maxim. When it was uttered, Bowen was still 
at the Bar and he was appearing for the plaintiff, who was ground- 
ing his right to a piece of unenclosed land on the fact that his 
‘donkey had been habitually pastured upon it. At the close of the 
argument the judge inquired whether the plaintiff claimed the :and 
through his accredited agent, the donkey. “Yes, my Lord,” was 
Bowen’s prompt reply. “My contention is, Qui facit per asinum 
facit per se.” What could have been neater?—L.T., 1939, p. 359. 





Bias.—If Lord Hewart had no other claims to fame he would 
‘be honoured by present and future lawyers for his judgment in 
R. v. Sussex Justices: Ex parte McCarthy, (1924) 1 K.B. 256. The 
famous passage, in which he insists that in all Courts justice must’ 
H 
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not only be done, but must be clearly and undoubtedly-be seen to be 
dane, has been. so often quoted that few lawyers do hot-know it. Yet 
the fundamental rule which it expresses is still sometimes ignored 
by those who have to administer justice in inferior Courts. Last 
week a case. of this kind came befare a Divisional Court in the 
Divorce Division. A husband appealed against an order for main- 
tenance which had been made by a Magistrate in a western city. He 
supported his application by evidence showing that the learned 
Magistrate was an intimate friend of his wife and his mother-in- 
law. He showed that his wife had told him (the applicant) that 
she would take steps to bring her complaint, or some similar com- 
plaint, before the Court on the particular day when this magistrate 
was sitting. The husband made due protest when the case came 
on below, but was overruled. Now he has got a new trial. The 
judges were careful to exonerate the magistrate from all charge of 
partiality; which, of course, we endorse. That was not the issue. 
The applicant may have got a fair trial: but could reasonably think 
that he had not.—L.J., 1939, p. 299. 





Lord Merrwale—Lord Merrivale, known at the Bar as Henry 
Duke, who died last Saturday at the age of 83, was the last survivoi 
of the great advocates who dominated the Common Law Bar and 
won popular fame at the beginning of the present century ; the others 
were Rufus Isaacs, Edward Carson, F. E. Smith and Marshall Hall. 
Sir Edward Clarke was earlier. The careers of the first three are 
well known. Marshall Hall did not go beyond advocacy. While 
at the Bar Henry Duke was the equal of any of them. Perhaps in 
his restrained and effective handling of cases he surpassed them. 
And he made his position entirely by his own merits. Without the 
advantages of public school or university education, he passed irom 
apprenticeship in West Country journalism to the Press Gallery 
of the House of Commons, and then in 1885 he was called by Gray’s 
Inn, and renewed his West Country associations on the Western 
Circuit. But all this was only the prelude to the position he won 
in London. Marshall Hall and Rufus Isaacs took silk in 1898, 
Henry Duke followed them in the following year. “F.E.” was ten 
years later in 1908. Carson was already an Irish Q.C. when he 
came to the English Bar in 1892, and the silk in this country, which 
was at first refused to him, he obtained in 1894. After nearly 20 
years in the first rank at the Bar, Duke became Secretary for Ireland 
when the Dublin Rebellion had broken Birrell’s career there. But 
though Duke continued a policy of leniency, he succeeded little 
better than others. In 1918 he found a more congenial position in 
the Court of Appeal. A year later he became President of the 
Probate, Divorce and Admiralty Division, and was raised to the 
Peerage as Lord Merrivale in 1925. In the Divorce Court he had 

eto deal with the new conditions due to the Matrimonial Causes Act, 
1923, and he proved himself a capable, courteous and dignified 
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judge. His judgment in Apted v. Apted in 1930 had 
an important effect. in fixing the present manner in which the 
judicial discretion in divorce is exercised. “Above all things,” said 
Sir Francis Bacon of judges, “integrity is their portion and proper 
virtue”. The words may fittingly be applied to Lord Merrivale — 
L.J., 1939, p. 369. 





A Famous Saymg.—TI have seen in an old file of the Westminster 
Gazette correspondence relating to the question as to whether Lord 
Justice Mathew, who had recently died, was the inventor or first 
author of the phrase admittedly used by him: 


“Truth will out, even in an affidavit.” 


What Sir James Mathew “certainly said”, according to one 
correspondent, was: “Truth will leak out. even in an affidavit”. 
“The occasion”, said the writer, “upon which he committed this 
brilliancy was am action brought to recover some land. At the end 
of the plaintiff’s case it was submitted that there was nothing to show 
that the defendant was iu occupation of the premises, and upon the 
evidence given at the trial the objection seemed to be fatal. But it 
occurred to the plaintiff’s advisers that in an affidavit, made in an 
interlocutory application when it was important that the defendant 
should maintain the status quo, he had sworn that he was in posses- 
sion, The affidavit was put in, and Mr. Justice Mathew (as he 
then was) gave judgment for the plaintiff in the single sentence 
aforesaid.” 

It had beer alleged that Charles Reade had already coined the 
phrase. “If so,” said the correspondent, “the learned Judge might 
well say, ‘Pereant qui ante nos nostra dixerunt! "—L.J., 1939, p. 380. 





Truth Wil Ont—The Westminster itself, writing from recollec- 
tion, was “quite sure it was Charles Reade who first jested as to 
the affidavit”. Later it gave the reference. “We have now before 
us as we write a copy of The Cloister and the Hearth, and in Chap- 
ter XXVII (page 171 of our edition) we have the following: 


“Alas! It was an unlucky day. His sincere desire and honest 
endeavour to perjure himself were baffled by a circumstance he had 
never foreseen nor, indeed, thought possible. 


He had spoken the truth. 


And IN AN AFFIDAVIT” 
The Westminster thought the: Judge was quoting what at the 
time he believed to be familiar to many. 


Another newspaper was of opinion that the legal bom mot was 
generally misunderstood. “He was not,” said this paper, “disparag~ 
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ling the: veracity ‘of dffidavits,though’ cynics have! naturally seized 
‘on this interpretation, but ‘contrasting: unfavourably the value of 
written documents for getting at the whole truth with that or cross- 
examination”. —L.d., 1939, p 380. - P 





Lord Merrwale—-No man who, before Ireland was a nation, 
allowed himself to be appointed to the Chief’ Secretaryship for that 
country could reasonably expect to survive the experience with un- 
impaired prestige. He might indeed survive, but hardly as a politi- 
cian. ,, Lord Merrivale, when he was Mr. Duke, K.C., M.P., a patriot, 
went to Ireland after the Easter Rebellion of 1916 not fully knowing 
whither and to what kind of people and problems he went. “Who 
are these Sin Feeners?” he asked an Irish friend of the English 
Bar a few days before he went to Dublin as Chief Secretary. 


‘No further rebellion occurred in his time, but he was not re- 
garded as wholly successful. He resigned in 1918; and returning 
to England and the law happily succeeded ' Swittfen-Eady, L.J., in 
the Court of Appeal. ` After 18 months he became President of 
the P. D. and A. Division, and so continued, living in Gray’s Inn, 
until. his retirement in 1933. Calm, seeming slow, patient, just, 
courteous and Devonian, he looked and was in fact grandly judicial, 
despite a certain hardness of hearing which hampered him in his later 
years. 

I can just remember the days when Carson and he were often 
the “fashionable” leaders on opposing sides in the K.B.- Quick in 
perception and slow of speech were both; well-matched, too; and 
the forensic battles of the Devonian and the Irishman were the 
students’ joy —L.J., 1939, p. 381. 





Dissenting Judgments in the Lords——Correspondence in the 
Times, to which Lord Dunedin and Dr. A. F, Pollard have contri- 
buted, has raised the question of the value of dissenting judgments in 
the House of Lords, and also of the different: practice as to such 
judgments in the House of Lords and the Privy Council. The two 
questions are related, but distinct. Everyone knows the value of 
dissenting judgments. They are the whiff of salt sea air that keeps 
the judicial atmosphere of the House of Lords fresh and invogorat- 
ing. Of course, the law and its application, however uncertain and 
confused the issue till the case reaches the House of Lords, may by 
the time it has arrived there become, if not clear, at least reasonably 
certain, and then the Lords follow their leader, each, in Lord 
Bowen’s phrase, becoming Lord Concurry. At other times the lists 
are set and there is' battle royal. The best known instance is the 
duel between Lord Birkenhead and Lord Sumner in the Russell 
legitimacy case in 1924, and in ‘a sense Lord Dunedin decided the 
‘dispute, for had he been on the side of Lord Sumner instead: of on 
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the side of Lord Birkenhead, Lord Sumner would have ‘won. ` Still 
more dramatic is it when a single Lord—an Abdiel in the Judicial’ 
Peerage-—stands firm against the serried ranks-of the’ majority who 
make the law by the sheer force of numbers. So Lord Shaw—not 
yet Viscount Craigmyle—upheld Magna Carta and the liberty of the 
subject in Zadig’s case in 1917, and Lord Finlay struck a shrewd: 
blow for Christianity in Bowman v. Secular Society. No, we could 
not do without the Great Dissenters ‘in the House of Lords, useful 
as Lord Concurry may be—L.J., 1939, p. 403. 

The Unanimity of the Judicial Committee—And when we pass 
from the House of Lords to the Judicial Committee, we find a great 
change. No one would speak without sincere respect of this 
Tribunal. For one thing its jurisdiction is the widest of amy court 
in the world. It extends over a quarter of the population of the 
globe. For another, there is no fuss about it. “Its business is the 
search for truth; and the stuff which it works in is justice. A grave 
task and austere, according s0 much with simplicity and quiet that 
there is no place there for even the paraphernalia of a court.” But 
while the great position which the Judicial Committee holds is well 
recognised, we do not suppose that its judgments rank in interest 
and weight with those delivered in the House of Lords. In the 
Judicial Committee there is no dissent, and members of the court 
who do not agree—if there ever are any—have to submit with a good. 
grace. As to what happens when there is a difference of opinion 
history perhaps is silent. Lord Dunedin says that there would be no 
difficulty in recording a dissenting opinion; but he does not say 
that he ever did so. Dr. Pollard differs. He expresses the usual 
view that Judicial Committee judgments are unanimous because the 
members are not giving judgments, but advising the Crown, and they 
must speak with one voice. And he points to the practical difficulty 
in reversing a judgment by legislation. This can be readily done 
with a judgment of the House of Lords, but there is no common 
legislature to override a decision of the Privy Council. For this 
reason, perhaps, the House of Lords is bound by its own decisions ; the 
Judicial Committee is not. Appeals to the House of Lords are 
now restricted, and the Judicial Committee no longer receives ap- 
peals—or very rarely—from some of the Dominions; but both 
these final Tribunals are held in high esteem.—L.J., 1939, p. 403. 





Judah Philip Benjamie.—In the course of his recent miscella- 
neous reading the present writer has met with various references to 
the striking career of this distinguished lawyer whose memory is 
perpetuated in the Profession by his classic work on Sale. Born in 
the West Indies, Benjamin started his professional work in New 
Orleans, and soon built up a large practice, for he was a forceful 
advocate and a shrewd adviser. Ere long he.conjoined legal work 
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with a keen interest in politics, in 1861 joining Jefferson Davis’s 
Cabinet as Attorney-General, and later becoming his Secretary of 
State till the collapse of the Confederates. Escaping in an open 
boat, he eventually reached this country, where he was in due time 
called to the Bar through the good offices of Lord Cairns, after onl 
a short probationary period, and, despite a not over-prepossessing 
appearance and a voice with the very worst of American twangs, he 
triumphed over those disadvantages and made his merits known.— 
L.T., 1939, p. 391. ` e 





An Early Case—The late Sir John Hollams, in his pleasant 
little book of professional reminiscences, had a good deal to say of 
Benjamin, of his forcefulmess in advocacy and persistency in the 
submission of his points, instancing his appearance as junior in a 
Chancery suit instituted by the American Government against cer- 
tain agents in this country with respect to the expenditure of the 
large amount raised in Europe by.the issue of Confederate bonds. 
The suit came on before Vice-Chancellor James, and it appeared 
that, as usual at that time, a decree would be made directing in- 
quiries in chambers, when, suddenly Benjamin rose, and to the 
astonishment of all present, began thus in a stentorian voice: 
“Notwithstanding the somewhat off-hand and supercilious manner in 
which this cage has been dealt with by my learned friend, Sir Roun- 
dell Palmer, and to some extent acqutesced.in by my learned leader, 
Mr. Kay, if you will only listen to me—if you will only listen to 
me—(repeating the same words three times, and on each occasion in 
a crescendo), I pledge myself you will dismiss this suit with costs”. 
Sir John added that the Vice-Chancellor, Sir Roundell Palmer and 
the whole court looked at Benjamin in amazement, but he went 
cahmly on without intermission for an hour or two. The court 
became crowded, for it. was very soon bruited about that something 
singular was going on in the usually quiet court‘of the. Vice-Chan- 
cellor. In the end the suit was dismissed, and this dismissal was 
confirmed on appeal—L.T., 1939, p. 391. 

s E lee pee 

Pressing Appointment—Often a joke has a longer and more 
complicated ancestry than you might think.’ I myself have traced 
one back with little variation to the time of the ancient, Romans. 
Thus in a recent number of a comic paper there was a drawing of 
an infuriated lady in bridal dress standing in an office ante-room 
while the switch-board girl calls through: “There is a lady to see 
you, Mr. Larkin. Says: you had a ten o’clock appointment with 
her.” Now, more than a' hundred years ago, the Inns of Court 
used to rock. with laughter at the story of Mr. Serjeant Hill’s wed- 
ding day. In the morning hé went to his chambers as usual but, 
becoming immersed in a brief, forgot all about his engagement. 
Time passed and at lasf a messenger was sent in search of him and 
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brought him safely to the church. After the ceremony he found 
means to get back to his library to look up another case, and it was 
dinner time before his clerk could get him packed off home to his 
expectant bride. I believe it was Chief Baron Palles whose last 
thought as he left for his honeymoon was to take Fern on ro 
tingent Remainders” with him.—SJ., 1939, p. 475. 

A Bold Peer—An extra from the Morning Post of a hundred 
and fifty years ago tells how after a conflict between Lord Stan- 
hope and several bishops on a Bill brought in by him, another Bill 
was postponed to a future date, the noble lord declaring “that he 
would on that day teach the Lord Chancellor of England law as 
he had on the present taught the Bench of Bishops gospel”. One 
can only gasp at his boldness thus to beard Lord Thurlow. on the 
Woolsack: 


“That rugged Thurlow who with Sullen Scowl 
In surly mood at friend and foe will growl.” 


Hardly had be received his peerage when he cowed the whole 
House of Lords by trampling on the Duke of Grafton who had 
sneered at his plebeian origin. “The noble Duke”, he said, “cannot 
look before him, behind him or on either side of him without seek- 
ing some noble Peer who owes his seat in this House to successful 
exertions in the profession to which I belong. Does he not feel it is 
as honourable to owe it to these as to being the accident of an 
accident?’ His verbal ferocity caused him to be known as “The 
Tiger”. Once the Bishop of Peterborough fell foul of him by 
speaking of “fruitless desolation” which, said ihe Chancellor, is 
“an expression which carries no meaning and is neither sense nor 
grammar. It is not supported by any figure of speech or by any 
logic or even by any vulgariam that I ever heard. ‘Fruitless desola- 
tion,’ my lords, is rank nonsense. I was not aware before that 
desolation might be fruitful.”—-SJ., 1939, p. 475. 





The Weeks Personahity.—On the 22nd June, 1861, Lord Camp- 
bell seemed, despite his eighty-one years, to be in full vigorous 
health. Only two years before he had taken on the Chancellor- 
ship, a final proof of his supreme talent for getting on, and after 
a life spent in the Common Law Courts he had turned himself into 
a respectable Equity Judge. On this day, in 1861, he drove to 
Lincoln’s Inn with two of his daughters, sat in court till the after- 
noon and then went to Downing Street for a Cabinet meeting. 
Then he went home to Stratheden House and, having some time to 
spare before preparing for a dinner party, he sat down at his desk 
and wrote a judgment. The first of his guests to arrive was his 
old friend de David Dundas, who had just come from the bed- 
side of one who had been stricken with the loss of all his faculties. 
Campbell declared that there should be added to the litany a fregh 
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petition: “From a lingering illness, Good Lord deliver us”. He 
‘entertained his guests with' animation and bidding his children good 
night finally retired to his-room near midnight. Next morning his 
servant found him sitting in his chair dead. He had been “bhonour- 
ably released from the labours and anxieties of the Great Seal” — 
SJ., 1939, p. 495. i l : 





No Flying Stort—tIn a recent addiess in Gray’s Inn Hall, Sir 
‘Wilfrid Greene, the Master of theRolls, pricked the bubble of a com- 
mon illusion that an advocate’s life is a series of dramatic incidents 
by which he attains success with no mental effort. He also treated 
as imaginary the popular picture of the fortune-making brief un- 
expectedly delivered to a young advocate sitting in his chambers at 
5 o'clock on a Saturday afternoon by a desperate solicitor who has 
hunted through the rest of the deserted temple. There is rarely any 
drama about a first brief. When the future Lord Sankey first 
went into a London court he took ten volumes of law reports 
and was very apprehensive of the pugnacious reputation of his 
opponent. To keep his courage up he kept murmuring: “There is a 
tide in the affairs of men.” But there was no tide. The other 
side submitted to judgment and all he had to say was: “My lord, I 
ask for costs.” The great Hawkias, J., returned his first brief 
because the prisoner he was briefed to defend on a charge of stealing 
a wheelbarrow had pleaded guilty. He only realised his foolish- 
ness when he heard a senior counsel who had pocketed the guinea 
simply admit the man’s guilt and express the hope that the Judge 
would deal leniently with him. Equally undramatic was the coming 
of the first client to the future Mr. Justice Alpers of New Zealand 
where Bar and’ solicitors are one. A member of the profession 
brought him an affidavit to be sworn, but suddenly he remembered 
that he had not the remotest idea of the proper form of words. He 
therefore had to appeal to his visitor, who obligingly dictated the 
formula and was duly sworn.—SJ., 1939, p. 495. 





First Appearances —Sometimes briefs do come out of the blue. 
The late Mr. Balfour Browne, K.C., on his first circuit, received a 
brief at Derby from an unknown solicitor. When the case was 
over he asked: his client how he came to deliver it to ‘him, and 
received the cryptic reply : “It was because you went into court last”. 
But though Balfour Browne tried the method again it never worked. 
The famous Montagu Williams, who became a great criminal advo- 
cate, made a very poor show in his first case, a prosecution for horse- 
stealing. On the inevitable acquittal, ‘he so far forgot himself as 
to jump up in great anxiety, exclaiming: “My lord, what’s to become 
of the horse?’ Marshall Hall’s first employment was a Chancery 
case in which all he had to do was to consent to an injunction against 
his client —S.J., 1939, p. 495. ps - 
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Enthusiasm for the Law—We have it on the: ‘pncontrovertible 
authority of Lord Chancellor Bacon that every man is a debtor to 
his profession, a pronouncement which presumably means that those 
belonging to the particular calling- owe to it the obligation of carry- 
ing out the duties entrusted to them with the utmost diligence and 


with the like integrity. This is, of course, true of all profes- l 


sions, but it is especially true of that to which we belong; but 
while members of the legal profession readily acknowledge the obli- 
gations incumbent upon them towards their clients and towards the 
court, not everyone evinces any particular enthusiasm for the work 
he may be called upor to undertake. He may, no doubt, feel a 
generous warmth when briefs arrive at his chambers marked with 
comfortable fees ; further, in the heat of advocacy he may feel some- 
thing of that joy which, according to Sir Walter Scott, the warrior 
feels on encountering a foeman worthy of his steel, but this is the 
joy of conflict rather than the quiet satisfaction which animates 
the expert on some legal subject when something he has undertaken 
to carry out eventuates in a complete success. Curiously enough, 
such a sense of satisfaction seems to have been attained by those 
of whom the great world in the sphere of law know nothing or 
very little, such as those whose lives, professionally speaking, 
have been spent in the quietude of their chambers in the drafting or 
the revision of documents either for the purposes of litigation or 
the investigation of title-—L.T., 1939, p. 423. 





Lord Campbe¥ s Tribute—The many volumes that came from 
the busy pen of Lord Campbell treating of the lives of the Lord 
Chancellors and Chief Justices may not all be taken au pied de la 
lettre in the matter of strict accuracy or just appreciation of the 
various characters who move across his pages, but at least this may 
be said with assurance that he was able to write so attractively that 
he who runneth may read. There is no gainsaying the brilliance 
of his writing and the intense human interest he gives to his bio- 
graphies. Occasionally, too, he intersperses an anecdote of special 
interest, and one of these is particularly relevant to the matter in 
hand. In his biography of Thomas Parker, who rose to be Lord 
Chancellor Macclesfield in the Georgian period and who was a 
particularly fortunate person in some respects, we read. that on his 
being presented with the Great Seal in 1718 it was accompanied by 
an extraordinary gift of £14,000 from the King, while his son was 
granted a yearly pension of £1200 till he obtained the place of 
teller of the Exchequer, to which he was appointed in the following 
year. It is true that Lord Macclesfield fell on evil days by reason 
of corruption in the sale of offices and of other delinquencies not 
quite fitting his position as the head of the law. The point in 
connection with this Lord Chancellor to which attention is called by 
Campbell on the topic now under discussion dates from the days 
when Macclesfield was still at the Bar and was only Mr. Parker? 

I 


66 THE MADRAS LAW JOURNAL. [1939 


As counsel in the once famous couse celebre, Regina v. Tutchin, 
which was tried by Lord Holt at the Guildhall, his argument on the 
objection taken to the regularity of the jury process, Campbell says, 
was “most masterly, and by genuine lawyers is perused with enthu- 
siagm”. This then leads Campbell to append qa foot-note which is 
surely « one of the most delightful of his anecdotes, namely, a saying 
of the deceased Mr. Duval, the greatest conveyancer of his day. 
On being asked by Campbell whether the constant perusal of 
abstracts of title was not “weary work” Duval replied thus: “It is 
sometimes a little dull; but every now and again one meets with a 
brilliant deed, which is a reward for all one’s labour.” To this con- 
fession of enthusiasm Campbell appends no less than three notes of 
exclamation, as if to call attention to the absurdity of the remark ; but 
while our individual tastes may not run exactly i in the same direc- 
tion as Duval’s, we may admire the genuine enthusiasm he brought 
to his daily round and common task.—L.T., 1939, p. 423. 





Theobald Mathew.—We very much regret to have to record the 
death of Mr. Theobald Mathew at the age of 72. The 
son of Lord Justice Mathew, who was one of the great 
Judges of late Victorian years, he showed, though in a 
less prominent sphere, the abilities of his father abilities enlivened 
by a humour to which pen and pencil alike bore witness. To readers 
of The Law Journal he was known by his Forensic Fables, which 
for a series of years portrayed the lighter side of litigation. In this 
he followed in the steps of Sir Frank Lockwood, whose sketches, 
both legal and politi delighted an earlier generation. And 
Theobald Mathew’s abilities were shown, in a more serious though 
still very interesting way, in the collection of essays which he pub- 
lished in 1937 under the title For Lawyers and Others. The 
Duchess of Kingston's case is a well-known leading case in Estop- 
pel, but Mathew’s account of it brought out the human interest which 
its technicalities concealed. And he was equally at home in the 
“Decline and fall of the Serjeants” and in the need for reforming 
the Judicature Acts. But these were only diversions. “Silk” did 
not win him from the Junior'Bar, and he remained there to give his 
numerous clients the benefit of his wide knowledge of legal prin- 
ciple and his shrewd judgment on the possibilities of their cases. 
And with. his combination of wit, kindness and learning it is small 
wonder that he gained with the Bar a position of esteem which is 
rarely rivalled —L.J., 1939. p. 443. 

. The Macnaghtens.—The Hon. Mr. Justice Macnaghten, who 
has been on the Bench for more than 10 years, is in himself a justifi- 
cation of the hereditary principle. In him more than in any other 
contemporary Judge the learning and principles of the Common Law 
* and of Equity are combined, and he can apply them without conflict. 
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In his earlier youth he went from Eton to Cambridge with a major 
scholarship at Trinity; he was President of the Union in 1890 and 
graduated with a First in the Historical Tripos in 1891. Called by 
Lincoln’s Inn in 1894 he was elected Bencher in 1915 and took silk 
in 1919, and both as junior and silk had a large practice. Unionist 
M. P. for North Derry in 1922, he was elected for the City and 
County of Londonderry in November of that year and he continued 
until his election to the Bench in 1928. He was returned at the 
previous General Election by the largest majority of any member 
of the House. 


The great Lord Macnaghten, appointed direct from the Bar to 
the House of Lords, who twice refused offers of Judgeships and 
once the Principal Secretaryship of State was his father, of whom 
it is written in the Dictionary of National Biography: “As a Judge 
his name will long endure. He possessed in a happy combination 
the gifts of listening with patience and deciding without 
doubt, after bringing to bear his great range of unobtruded learning 
and a clear practical appreciation of business and of character ...... 
ae hued it was remarkable that both Bench and Bar fell into the 
way of citing a sentence or two of an opinion of Macnaghten and 
of accepting it without discussion as an authoritative statement of 
the law.” 

The mother of Macnaghten, J., was the only child of 
Sir Samuel Martin, Baron of the Exchequer; “his vast knowledge 
of business and the vigour of his understanding enabled him to master 
the essential parts of a case with marvellous celerity and his judg- 
ments were marvels of terseness and precision.” He went Circuit 
as a Judge, and where demanded by justice could impose a heavy 
sentence; but “his natural kindness of heart induced him not infre- 
quently to endeavour to obtain their mitigatiom.”—L.J., 1939, p. 455. 





The Passing of Theobald Mathew.—Theo Mathew is dead. 
The Bar could not, by the death of any of its members, suffer a 
greater loss. He would go on working almost to the end of last 
term, when he ought to have rested. Last Friday, although he was 
very ill and spoke with difficulty, I thought he would recover; that 
his mind, keen and alert as ever, and his tmquenchable spirit would 
compel his body to survive. He rejoiced to see his friends and 
to hear and speak of what was doing in the Temple; of the South- 
Eastern Circuit and of the dinner given to his friend “Malcolm” 
at Chelmsford ; and the irresistible humour of his comments evoked 
laughter from the two who were with him, one of them the brave 
woman who nursed him to the end and is now his widow. Under 
the fresh shock of this melancholy news I know not what to say 
or how to say it. I am one of a great number who loved this man; 
and the grief we feel is not so much for the man of genius; the 
incomparable and kindly wit, the lawyer of great learning the inimi- 
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table author of forensic fables and caricatures the master-of the 
spoken’ and the written word; but rather for the man incapable of 
meanness, the friend whose life was spent in helping others rather 
than himself. He went about doing good; and he did so as a good 
Christian unconscious of his merit, in accordance with the precept: 
Let not your left hand know what your right hand doeth— 
L.J., 1939, p. 455. 





Voluntary Judicial Service.—One notable characteristic of Eng- 
lish public men is their readiness to undertake voluntarily duties 
without any reward save the satisfaction they may themselves feel 
in rendering useful service to the nation. Again and again this has 
been exemplified in various departments of our national life, and 
notably m that of the law. It might well be thought that one who 
has discharged the arduous functions to which’ a Judge of the 
Supreme Court is called, for the period entitling him to retire and 
thus obtain a well-earned rest, had sufficiently demonstrated his 
devotion to duty, but time and again ex-judges have returned to 
what the poet termed “the dusty purlieus of the law” in order to 
lend assistance in clearing the arrears which periodically have a 
knack of accumulating. This public spirit has again been exemplified 
during recent days in the Judicial Committee of the Privy Council, 
where Lord Fairfield, whom we best recall as Lord Justice Greer, 
and who only recently retired from the Court of Appeal where his 
profound legal learning and his invariable courtesy proved an ‘asset 
of which we were all proud, and also Lord Salvesen, an ex-judge of 
the Court of Session, have been assisting in disposing of the heavy 
list of appeals which have come from the vartous outposts of Empire 
to find their definitive decision in the quietude of the Council Cham- 
ber. Seeing that the Judicial Committee has a jurisdiction unexampl- 
ed in extent and diversity of laws it is of the greatest advantage to 
have on the Bench representatives of various systems of law, each 
being thus able to bring his special knowledge into the common 
stock, and so making the committee a centre of enlightenment ‘in 
juristic learning —S.J., 1939, p. 505. 





Legal Formulas.---This week the House of Lords in its judicial 
capacity has delivered a large number of decisions, most of them 
of great importance, but it is curious to note that their lordships, in 
announcing their intention to deliver their decision, do not, as do the 
judges of the High Court and Court of Appeal, intimate in the 
cause list their intention to “give judgment” on a certain date, they 
announce that the case is “to be considered,” which means that they 
will deliver their opinions; in other words their judgment. These 
little differences in terminology are duly reflected in the reports. 
In the Law Courts the reporter at the end,of the argument he provides 
will probably use the words “Cur. adv. vuli.”, which, as we all know, 
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is the abbreviated form of stating that their tłordships` announced 
their intention to postpone giving their decision, whereas in the re- 
ports of cases in the House of Lords the corresponding formula is: 

“The House took time for consideration,” and in due course, in the 
official list, the case will appear as “to be considered” on the date 
mentioned. These, to be sure, are small matters, but they have a 
certain interest, showing, no doubt, the force of tradition — 
S.J., 1939, p.: 505. 





Limited Knowledge.—A story has come down to us regarding 
someone who might be described as a well-informed man who stre- 
nuously endeavoured to open up a conversation with a traveller 
whom he encountered on his route, but all his efforts to draw the 
latter proving futile, at last expostulated thus: “My friend, I have 
tried to talk to you on a great variety of subjects—the weather, 
politics, the law, the church, business, the crops, but all in vain. Is 
there any topic on which we might hold converse?” To this the 
hitherto unresponsive person replied: “Can you say anything pretty 
about bend leather?’ Apparently this subject, whatever it might 
mean, was outside the talkative gentleman’s parish and one gathers 
that no conversation ensued, as how could it? All cannot, it is 
true, be Admirable Crichtons with a universality of knowledge, but 
in the law it is of course essential to possess a considerable stock of 
knowledge of life and its affairs, and the greater the stock the more 
useful it will be found. This does not of course mean that we 
should be like him of whom Lowell wrote long ago as 

“A reading machine, always wound up and going, 
He mastered whatever was not worth knowing.” 


L.T., 1939, p. 11. 





Gaps in Judicial Knowledge Occasionally it has happened that 
even on the Bench its occupant has had to confess to a lack of fami- 
liarity on some subject forming part of the case under discussion, 
or even has shown in a very marked degree that he is ignorant 
altogether of the matter discussed. One of the most amusing 
instances of this, due to unfamiliarity with local terms, is said to 
have occurred at Newcastle long ago. According to the story, the 
deputy-surveyor of the city was giving evidence at an important 
trial, and doing so in dialect of the true Northumbrian type. He 
deposed as follows: “As I was going along the quay, I saw a hubble- 
shew coming out of a charge-foot.” The Judge, it is not surpris- 
ing to be told,, was not aware that on Tyne-side the term “hubble- 
shew” denoted a “concourse of riotous persons”, or that the narrow 
alleys or lanes in the city were popularly known as “chares,” and 
that the lower end of each alley was termed a “chare-foot”, but he 
seemed at the moment to be puzzeled only by the curious word 
“hubbleshew”, so he inquired its meaning, which having been ex-* 
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plained by, the witness, the Judge said: “And you mean to say 
that you saw a crowd of people come out of a chair foot?” “I do. 
my Lord,” said the witness. Thereupon the story goes that the 
Judge turned to the jury, and remarked:. “Gentlemen of the jury, 
it must be needless for me to inform you that this witness is 
insane!” It is to be hoped that his Lordship was. eventually put 
right on the true meaning of a chare-foot, and as to the sanity of 
the witness, and that no miscarriage of justice was.caused—-L.T., 
1939, p. 11. : 


BOOK REVIEWS. 


Tue Law or MASTER AND Servant by Anadinath Sarkar, B.L- 
Published by Messrs. M. C. Sircar & Sons, Ltd., 14, College Square, 
Calcutta, Price Rs. 4. 

Tn this short treatise on the subject of ‘Master and Servant,’ the 
author bas succeeded in producing a useful book of reference. 
Under the various chapters, the relationship of Master and Servant 
with particular bearing on the topics of Servant and Agent, Servant 
and Bailee, Servant and Apprentice, etc., has been lucidly brought 
out with the case-law up to date, both English and Indian. The 
liability of master in an action for tort against the employee espe- 
cially in the course of the master’s service, is a subject of perennial 
interest coming before courts for deciston, and we have the satis- 
faction that the book deals with it in a separate chapter adequately 
illustrating the points with leading cases. 

We hope the modesty of the author in introducing the book 
to the public with the words ‘nor does it aspire to stand on the 
same shelf with the masterly works on the subject’ may not deter 
the eager students of that branch of the law from profiting much 
by a perusal of it. 





INCOME-TAX RETURN AND How to FILL ir by Surendra Singh, 
M.A, BSC, LLB. and D. R Jain, A.C.A. (Eng. & Wales), A.S.AA, 
(Lon.), F.F.C.S. (Lon.), 2, Hotu Singh Road, Lahore. Price 
Re. 1. 

It will be found that this pamphlet is very timely after the 
recent amendment of the Income-tax Act. Many will agree that the 
recent amendment has only added more difficulties to an Act al- 
ready not easy of understanding. Hence an attempt of the kind this 
pamphlet makes will receive the recognition it deserves. 





Mepico-Lzecat Court Companion. Published by the Eastern 
Law House, Calcutta, 1939 Edn. Price Rs. 7-8-0. 
The volume under review has deservedly enjoyed reputation for 
its clarity, and the fact that it has run into three editions makes 
its popularity more convincing to us. 
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The subject is discussed in every chapter with necessary refer-, 
ences to the various sections of the Indian Penal Code. There is 
nothing therefore to detract us from realising the author’s thorough 
grasp and exhaustive comprehension of the subject. The questions 
that are appended to this volume make the book more useful to those 
inthe actual work of helping investigations of crimes by courts. 


a 


Hinpu Law, PRINCIPLES AND Precepents by N. R. Raghava- 
chariar, Advocate, Associate Editor, The Law Weekly, Madras. 
Published by The Indian Law House, Mount Road, Madras. Price 
Rs. 8. 

The second edition of Mr. Raghavachariar’s Hindu Law has 
appeared none too soon. The first edition of the book has already 
won the approval of competent critics. Since the first edition, 
important enactments on some branches of Hindu Law have been 
passed by the Legislature, the most notable of which is the Hindu 
Women’s Rights to Property Act of 1937. There has also appeared 
the latest edition of Mayne’s Hindu Law from the pen of Mr. S. 
Srinivasa Iyengar which has thrown fresh light on many questions 
of Hindu Law. Several important decisions have been given by the 
various High Courts and by the Privy Council. Jn view of all these. 
Mr. Raghavachariar has bad to re-write many portions of the book 
and add about 250 pages to it. As we observed in reviewing the 
first edition, the learned author has not rested content with giving 
references to the cases without marking his preference and giving 
hig reasons for the same. We may notice in this connection that 
in dealing with the Hindu Women’s Rights to Property Act, he has 
canvassed the view of Mr. S. Srinivasa Iyengar that the Amending 
Act of 1938 is wera vires in so far as the succession to agricultural 
lands is concerned and has differed from it at pages 740 to 742 
of the book, after discussing the question with reference to the 
rules of construction applicable to such questions and the decisions. 
It is needless to say that all the decisions have been noticed in their 
appropriate places. Two noticeable features of this edition are 
that new chapters have been added on the Law of Jains and the 
Hindu Women’s Right to Property Act. We must also point to one 
welcome departure in this edition which is that references to all 
the non-official legal journals have been given of the cases referred to, 
so that the practitioners may mot be compelled to look for any 
single report. We have no doubt that the book will be read with 
interest and profit by students, lawyers and judges. . 





Law or Evipence IN Inpa AnD Burma (6th Edn.) by S. 
Sarkar, Judge, Calcutta Small Cause Court. Published by S. 
Sarkar & Sons, Ltd., College Square, Calcutta. Price Rs. 16. 

Sarkar’s Law of Evidence has been looked upon as one of the 
leading commentaries on the Indian Evidence Act and we welcome the 


G 
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appearance of the sixth edition seven years after the fifth edition 
was published. A lengthy review of such a popular book is not 
called for as we had occasion to review the earlier editions and drew 
attention to its salient features. A number of decisions under the 
Act have appeared since the -last edition and the learned author 
says that the citation in the present edition has increased by-two 
thousand instances, A new feature of this edition is that under 
each section there is a synopsis given which gives references to pages 
in which each one of the topics referred to therein has been dis- 
cussed and dealt with. ; We have no doubt that this edition will 
fully maintain the reputation of its predecessors. 





Tus Law of Loca Bovres IN THs Mapras Presmency by 
Rao Saheb C. P. Ramachandra Rao, B.A., BL Published by V. S 


N. Chari & Co., Nungambakkam, Madras. Price Rs. 6. 


The object of this book is to impress upon the m.nd of the 
reader the fundamental principles of Local Self-Government law and 
to arouse a general interest in the subject. With that view the 
learned author has adopted a topical treatment and a narrative 
method of exposition of the provisions of the Madras District 
Municipalities Act and the Madras Local Boards Act. He has 
given references only to leading decisions as a fuller citation of 
cases will only embarrass the Jay reader. The book has been divided 
into twelve chapters each dealing with a separate subject. We have 
no doubt that the book will be found useful to all persons having 
to deal with the subject. 





CRIMINAL APPEAL & Revision by Biswa Nath Banerjea, m.sc., 
B.L, Advocate, Calcutta. Published by The Law Book Company, 
Calcutta. Price Rs. 4. 


' This book collects: all the learning connected with the Law 
and Practice of Criminal Appeals‘and Revisions. The matter con- 
tained in this book can-be judged from the fact that the chapters 
deal with appeals to the Privy Council; to the Federal Court, to the 
High Court, to the Court of Session and to the District Magistrate. 
There are also chapters dealing with petitions, grounds and sum- 
mary dismissal of appeals, the powers of an appellate Court, addi- 
tional evidence, judgment and bail. There are also the other chap- 
ters dealing with references to the High Court, revision, further 
enquiry and commitment, review, appeal and revision under other 
Laws, limitation and court-fees. There is also a chapter dealing with 
habeas. corpus, certiorari and mandamus. From'the variety of sub- 
jects dealt with, it will be agreed that the book will be found helpful 
to lawyers, magistrates and judges. 


f 
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Copy oF A BILL TO AMEND S. 100, Civm. PROCEDURE CODE, 
wHicH Mr. Q.M.D. AnMEp Kazmi (M.L.A.), 
ALLAHABAD, INTENDS MOVING IN THE CENTRAL 

LEGISLATIVE ASSEMBLY. 


BILL. 


Further to amend the Code of Civil Procedure of 1908 
for certain purposes. 

WHEREAS it is expedient to further amend the Code of 
Civil Procedure of 1908 for the purposes hereinafter appear- 
ing; It is hereby enacted as follows :— 

This Act may be called TH Copg oF CIVIL PROCEDURE 
(AMENDMENT) ACT oF 1939, 

2. In sub-S. (1), S. -100 of the Code of Civil Procedure 
after the ground (c) add the following :— 

“ (d) the original decree of the trial Court having in appeal been varied, 
cancelled or reversed: : 

_ Provided that a High Court, while hearing a second appeal on any of the 
grounds (a), (b) or (c) above, may in its discretion determine the correct- 
ness or otherwise of the decision on points of fact also if it thinks that the 
decision of the Court below is erroneous or unjust.” 


Statement of Objects and Reasons. 


S. 100 of the Code of Civil Procedure deals with the 
grounds of second appeal in civil suits. The grounds given 
there are as follows :— 

(a) the decision being contrary to law or to some usage having the force 
of law, 


(b) the decision having failed to determine some material issue of law or 
usage having the force of law, 

(c) a substantial error or defect in the procedure provided by this Code 
or any other law for the time being in force which may possibly have produt 
ed error or defect in the decision of the cese upon merits. 4 
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This section corresponds to S. 584 of the Code of 1882 
and S. 372 of the Code of 1859 with only a slight variation. 
The first two grounds deal with a mistake of law and the third 
ground witha mistake of legal ‘procedure, and apparently a 
mistake of fact does not come in the scherie of this section at 
all, unless we can bring it in the words “error or defect in the 
decision of the case upon merits”, resulting from the adoption 
of illegal procedure. It is rightly suggested that this provision 
of imposing limitations on the grounds that may be taken in 
second appeal is based on grounds of public policy expressed in 
the maxim interest reipublicae ut sit fims littwm,—it concern- 
ed the state that there be an end to litigation. But ona perusal 
of the earlier legislation of the. East India Company, it would 
appear that another and probably the main reason for the original 
limitation was the curtailment of work before the appellate 
Court. In the early days of the British Rule there used to be 
no District Courts of Appeal and only one appeal lay to the Sadar 
Dewany Adawlat which at the time consisted of the Governor- 
General and the members of the Supreme Council, who naturally 
could not be expected to devote much’ time to work of this 
kind.. The Sadar Dewany Adawlat held its sitting at Calcutta 
and the distance of the Mufassil Courts from Calcutta was one 
of the safeguards against the increase of work; the other safe- 
guards adopted was that an appeal was allowed only in respect 
of properties of large valuation. 


The first attempt for providing facilities for appeal was 
made in 1793, when Provincial Courts of Appeal were established 
by Regulation V of 1793. Article 1.of this Regulation which 
can be termed a preamble according to our modern notions 
says :— 

“Parties in suits instituted in the late Courts of Mufassil Dewani Adawlat 
who considered themselves aggrieved by the decisions of those Courts, had 


no tribunal to which they could apply themselves but the Sadar Dewani 
Adawlat, or Court of Appeal at Calcutta.” 


After this the preamble records that for the facility of the 
litigant public Provincial Courts of Appeal have been established. 
The powers of hearing appeals were given to Circuit Judge and 
the idea of not unduly increasing the work before the Sadar 
Dewani Adawlat led to the adoption of the rule that second 
Appeals could only be on points of law. 
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Though later on gradually and with certain variations the 
Governor-General in Calcutta and the Governors in Madras and 
Bombay with their Council ceased to constitute the Sadar 
Dewani Adawlat which came to be presided over by permanent 
judges and was later on replaced by the High Courts, yet the 
same old rule about second appeals continues on the Statute 
Book with certain variations. 

On whatever principle we;may justify this rule it is intend- 
ed to be a restriction on the rights of the litigant public and in 
actual practice it is a restriction on the rights of the High 
Courts also. After creating a High Court of Judicature for 
administering justice in the province how can the Government 
be justified in restricting its power in its administration, and it 
is an undeniable truth that the High Courts have been compelled 
to restrict their activities due to this provision of law. In their 
eagerness to do justice to the litigants the various High Courts 
have very much reduced the rigour of the provisions of this 
section of Civil Procedure Code by giving liberal interpretation 
to clause (¢) which as pointed out above can be made to cover 
points of facts as well; yet the struggle has been a serious and 
continuous one and the British Indian Courts of Justice had to 
yield to the rigour of the section by holding :— 


“The law obviously aims at finality of decision upon questions of fact in 
cases which do not come up to the High Courts in the first appeal, and I 
should say that when the Court of frst appeal, after having entered into the 
merits of the case, has considered the evidence and adjudicated upon the 
merits in the manner required by S. 574 (now O. 41, r. 30) the mere circum- 
stance that the conclusion at which the Court bas arrived at are erroneous, 
or opposed to weight of evidence, will not justify interference in second 
appeal, even though such conclusions proceed upon an improper conception 
of the exact effect and bearing of the case upon merits.” (Mr. Justice 
Mahmud in Nivath Singh v. Bhikki Singh.) 


These remarks are very significant and show the restrictions 
on the powers of the High Courts of Justice in India. They 
were made in connection with a reference which was made to a 
Full Bench by Petheram, C. J, and Brodhurst, J., of 
Allahabad. They wanted to know whether the question raised 
in the two cases before them in the following grounds of appeal 
could be made the subject of second appeal :— 


“ (1) Because the lower Court has erred in deciding the case on conjec- 
tural grounds and ignoring the whole evidence, 





1, (1885) LL.R. 7 All. 649 (659) (F.B.). 
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(2) Because the lower Court has erred in reducing the amount eoversd 
by the registered bond of 8th. December, 1877, 

(3) Because the lower Court has assigned no reason “for disallowing the 
item of Ra. 72-15” and “because the jower appellate Court has ‘erred in law in 
awarding the sum of Rs 168 compound interest, including other sums not 
lawfully due by the vendor to the respondent vendee, of the share in suit.” 


_ Evidently these grounds appear to relate ta errors in the 
determination of facts, and Petheram, C.J., who was 4 member 
of the Full Bench, was of.this very opinion. He observed :— 

“The question raised. by this. reference is, whether this Court is at 


liberty,.in second appeals, to look into the evidence in the cause for the purpose 
_of ascertaining whether the lower Courts have found the facts correctly.” 


Then expressing his own views, he said: 


“I am of opinion that the question must be answered in the negative. 
I am aware that this opinion differs ‘trom many Tolings of the High Courts 
' ih India, and from that of my brother Judges, but as T think the words of 
the statute are clear, ond that if they are Hable to create injustice, the remedy 
should be applied by the legislature, I feel ittto be my duty to disagree with 
the many authorities which I have mentioned. S. 585, Civil Procedure Code, 
provides that no ‘second appeal shall lie except on the grounds mentioned in 
S. 584, so.that the question resolves itself into’ one of the construction of that 
~section, and of, that section alone.’ There are only three grounds of appeal 
mentioned in it, and it will be jas well to examine them in detail.” 


es Then his Lordship examined ` these grounds of appeal 
seriatim, and disposed of’ the first two gtounds as they did not 
apply to the case. Then-he took upt the third ground which in 
the Old Code ran: i i 

“A substantial error or defect'in the PEEN as prescribed by the Code 


or any other law; which may possibly have’ PEAN error or, ‘defect | in 
the decision of the case upon the merits.” ‘' 


Regarding. this the Chief Justice sieeve: — 


“ Procedure iša perfectly well-known word among lawyers, and means 
the practice followed by the Courts in ‘the trial of cases which come ‘before 
them; but, until it became necessary for ithe’ purpose of ‘extending second 
appeals under the Code to questions of fact, J am not aware-that the mental 
process by which. a Judge and jury came to a conclusion on a question of fact 
-was ever called a maiter of procedure, and, in my opinion, it is impossible to 
fix that meaning to the word.” 


-© -Then with’ regard, to the case before him he observed :— 


“This being my view of S. 584, it of cousde follows that no guestan of 
‘fact is included in either of them, and it would seem that the intention of 
legislature was that. in small causes the Sper of the lower Courts on 
-questions of fact should be absolutely final. ’ 

Then other Judges of the Bench, beware: gave a more 
extended interpretation. tg .¢l_(¢)_read with. S. 574, which 
“enacted that the judgment of the first appellate Court shall 


' 
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contain ‘the reasons of the decision; they said: 


“We think that where-a lower appellate Court has drawn strained or 
unreasonable conclusions from evidence, or has. discredited or disbelieved 
witnesses or documentary proof upon capricious of unsustainable grounds, or 
has’ perversely interpreted or shut its eyes to proved facts, or has stated no 
intelligible reasons for arriving afits findings of T this Court may take 
notice of all.such matters in second appeal”. ` 

Ultimately the Bench justified its opinion by saying: — 


. “If this Court had not the power in, second appeal,-we hold it has, to 
remand á case to the lower appellate Court. for the preparation of a legal. 
judgment properly determining the question or questions of fact, we know by 
experience that great injustice might often be done and it would come to this, 
—that we should-be . bound by the mère ipse divit of a lower appellate Court 
in respect of the isaues.of fact, no matter how preposterous its findings 
might be. We cannot believe it was ever intended by the legislature that in’ 
such a case there shouldbe an absolute defect òf jurisdiction in this Court to 
examine such findings În second appeal. Our answer to the reference therefore 
is that the questions raised in S. A. No. 169 of 1884 by the pleas in appeal 
wore questions that might be made the subject of second appeal.” 

It was in this way that they reconciled to their sense of justice. 
with the word of the section and that continues to be the 
generally accepted legal view till to-day. In fan earlier case 
reported in Futtehma Begum v. M ohamed Axsuri, the sense 
of equity of Mr. Justice Wilson appears to have revolted against 
such restrictions on the: powers of the High Court in second 
appeal, and without referring to S. 584 he observed :— 


“Tt is not the ordinary course of procedure for this Court. to interfere in 
second appeal with any findings of fact-which have been arrived at by the lower 
appellate Court; but we are well within the scope of authorities in holding 
that where the lower appellate Court has clearly misapprehended what the 
evidence before it was, and has thus been led to discard or not give sufficient 
weight to important evidence, and to give weight to other evidence to which 
itis not entitled, and has thus been led not into any mere incidental mistake, 
but totally to misconceive the case, this Court may interfere.” 

Thus away has been found to mete out justice to the 
litigants in spite of the rather strict language of the section. But 
it has opened a door to a continuous struggle. It has led to fine 
distinctions between questions of facts and questions of law and 
some classes of questions had perforce to be relegated to the 
region of ‘questions of mixed law and fact’. The question of 
construction of documents of title has led to another difficulty. 
Construction of documents of title has been held to be a question 
of law, but construction of documents which support the title is 
to be considered a question of fact. Questions relating to 
customs have given High Courts no less trouble.- A finding that 





1. (1882) LLR. 9 Cal. 309. 
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a certain practice or custom does or does'not prevail is regarded 
as a finding of fact, while the ‘question whether the prevailing 
practice has the attributes of a legally binding custom is held to 
be a question of law. In Municipal Board, Benares v. Kan- 
dhaiya Lali, their Lordships Banerji, Young and King, JJ., 
of the Allahabad High Court set aside the finding of the lower 
appellate Court to the effect :— - 


“That it is not proved that the practice of zar-i-chaharum ever prevailed 
in Kucha Champa Shahid.” 


They observed: 


“We think this must be held to be a finding of fact binding upon this 


Court in second appeal, unless it can be shown that the finding is vitiated by 
some error of law.” 


On a close examination of the documentary evidence on the 
record they remarked: 

“The learned Judge was therefore clearly under a misapprehension 
when he said that the Qabuliats do not refer to the custom, We think the 
misreading or ignoring of important documentary evidence amounts to 
substantial error or defect in the procedure within the meaning of S. 100 


(1) (c), Civil Procedure Code and justifies the Court in reversing the finding 
if we hold such reversal justified on the merits.” ; 


In the end they held: 
“Upon consideration of the whole of the evidence we think the plaintiff 
has proved the prevalence of the practice in the locality in question” 
and thus set aside the finding of the Court below which at 
first sight appeared to be only a finding of fact.- 
Similarly it has been held :— 


“Proper effect of proved facts is a question of law, and the meaning of 
words is a question of fact and their effect is a question of law.” 


Just as I have said above the rigour of S. 100 has been 
much smoothened by a liberal interpretation by the High “ourts 
in India. But that is not all. Itis also the duty of the legisla- 
ture to be prepared to review its Acts in the light of experience 
and itis time that we should try to appreciate the difficulties and 
remove the handicaps from which the Highest Courts of Justice 
in India are suffering. The restriction which forces a High 
Court not to interfere in a case, even when it feels: 


“That the conclusions at which the Court has arrived at are erroneous 
or opposed to weight of evidence—even though such conclusions proceed 
upon improper conception of the exact effect and bearing of the case upon 
merits” 


does not become the Highest Court of Justice of a country. — 





1, ALR. 1931 All. 499 (S.B.). 
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It is to meet this need that the present amendment is being 
moved. Its object is twofold. It gives the High Court full 
liberty in cases where the lower appellate Court has mddified or 
reversed the decree of the trial Court. In such a case the High 
Court must be allowed to judge the validity of the judgment 
for „itself on merits. In cases where the two judgments are 
concurrent and the High Court on hearing the case finds that 
there has been.a serious error of facts also, it must be given 
discretion to interfere when it thinks fit, and we can safely rely 
upon the proper exercise of discretion by the Highest Court of 
-Justice in India. . 


rs 


SUMMARY OF ENGLISH CASES. 


In re A JoDGMENT-DEBTOR : ro D. eee 
DEBTOR, (1939) 1 Cb. 6or. 


Bankruptcy—Foreign judgment pone under the Foreign “Fadgments 
(Reciprocal Enforcement) Act, 1933, S. (2) 2—Bankruptcy notice ce 
on the judgment—Competency. 

Where the judgment-debtor sought to set aside a bankruptcy 
notice founded on a judgment of a competent Court in France, which 
had been registered under the Foreign Judgment (Reciprocal En- 
forcement) Act, 1933, on the ground that the only relief which the 
holder of the judgment had was by way of execution. 

' Held, the foreign judgment when registered is in the same position 
as if it was a final judgment of an English Court for the purposes of 
bankruptcy’ notice; and it is not prevented from becoming the 
basis of a bankrupicy notice. 





SHENTON v. Tyrer, (1939) 1 Ch. 620. 

` Practice—Discovery—Privilege—If widow entitled to claim in dics 
of communications during’ marriage by husband. 5 

‘Plaintiff ‘sought to administer to the defendant certain inter- 
rogatories designed to obtain admissions to the effect that a secret 
trust in favour of the plaintiff was imposed upon the defendant by 
her late busband ‘before’ his death. Defendant objected on the 
ground that she was not bound to answer questions relating to a 
communication made to her by her husband. (Simonds, J., upheld 
the objection. (1939) ‘1 Ch. 271.] 'On!appeal after discussing the 
history of the rule, 

Held, the only rule that exists is that ‘contained in S. g of the 
Evidence Act of 1853 which in terms relates only to husbands and 
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wives and you cannot read-into the section a reference to widowers 
or widows or divorced persons. The widow is not entitled to neis 
to answer the inteogatorie , 

H Te Covimuee i CowLsHAw v. CowLgmaw, (1939) 1 Ch. 
654. 

Will—Bequest of annuity fres of all deductions—If annuity payable to 
bs free of income-tax. 

A bequest of an annuity to the testator’s widow provided that 
it was to be “paid free of all deductions whatsoever,” 

Held, the expreasion “ deductions” must include income-tax 
and the annuity is payable to the widow free of income-tax. 





In re WARREN: PUBLIO TRUSTEE v. FLETOBER, (1939) 1 Ch. 684. 

Trust Funds—Inoestments specified by the will—Powers of investment 
conferred by Statute-—Whether prohibited. 

The mere provision in a will for investment in a list of specified 
investments, with no negative provision, did not amount to an express 
prohibition and the trustee had the powers of investment conferred. 
by statute. 


In re Muscoviran, (1939) 1 Ch. 694. 

Bankrupicy Rules (1915), 17. 132, 385 and 386—‘ Forthwith °— 
Meaning of—Notice of appeal not sent “ forthwith ”’-——If mare irregularity 
—Power to extend tims when to be exercised. 

An appeal against an order suspending discharge in bankruptcy 
was entered on 25th October, 1938, and the notice of appeal (which 
under the Bankruptcy Rules, 1915, r. 192, is required to be sent 
“ forthwith ° to the Registrar of the Court appealed from) was 
‘effected on 28th October, 1938. 

Held, the notice was not sent “ forthwith” within the meaning 
of the rule, and it was not a mere irregularity which can be cured 
under Bankruptcy Act, 1914, S. 147 (1), or under Bankruptcy Rules, 
r. 385. There were no special circumstances sufficient to enable 
the Court-to extend time under r. 386. 





In re Frame: Epwarps v. TAYLOR, (1939) 1 Ch. 700. x 
Will—Bequest on ‘ condition’ that legates adopts testator’s daughter 
—If a trust—Inability of legates to obtain adoption order—If trust to fail. — 
A testator bequeathed all his money and insurance policies 
‘on condition that the legatee adopted one of the testator’s named 
dmugh and gave a in of £S each to his other three daughters 
and son.” 
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Held, the word “ condition ” is not used in its strict legal sense: 
It is a gift on condition, in the sense of, on the terms, or on the trust 
that the legatee does certain things. It imports a trust and though 
the devisee or legatee dies before the testator, and the gift does not 
take effect, yet the payments must be made, for it is a trust and 
no trust fails for want of trustees. So the inability of the legatee 
to obtain an adoption order cannot allow the trust to fail. 





In re Was: DULVERTON v. Maaizop, (1939) 1 Ch. 705. 

Will—Bensficiaries bringing into hotchpot advances—Interest on advance 
from tsstator’s death—Liability. 

Where an advanced beneficiary has under a clause in the will 
to bring the capital amount of his advance into hotchpot against 
his share of the capital of the estate some means must be devised of 
equalising the position in regard also to the income of the estate, 
for it would be unfair that the advanced beneficiary should at once 
enjoy the interest of the sum advanced and be placed in the same 
position as unadvanced beneficiaries in regard to the income earned 
by the capital of the estate before distribution. The advanced 
beneficiaries will be charged with interest at 4 per cent. on their 
advances from the death of the testator the amount of such advances 
being determined by the value of the settled securities as at the 
date of the settlement. 





In re Davip Mosgxey AND Sons, Lro., (1939) 1 Ch. 719. 

Company—Provision for retirement of one-third of ordinary directors 
by rotation. i 

The articles of association provided that at every annual general 
meeting one-third of the ordinary directors, or if their number was 
not a multiple of three, then the nearest number to, but not exceeding, 
one-third should retire from office (those who had been longest in 
office to be the ones to retire). When the number of ordinary direc- 
tors became reduced to two in number, 

Held, neither of them was bound to retire under the article. 


SUPERMA, LTD. o. TENGONI, (1939) 1 Ch. 724. 

Patents and Designs Act (1907-1938), S. 95—Action for infringe- 
meni of patents—Striking out defence and counter-claim for default in dis- 
cousry—If certificate of validity of patent under S. 95 can be granted-—R. S. 
C., O. 53-4, r. 20—Procesding to trial-— Meaning. 

In an action for infringement of patent, the defence and counter- 
claim for revocation of the patent were ordered to be struck out 
owing to the failure of the defendant to comply with an order for, 
delivery of an affidavit of documents. At the trial, the plaintiff 

K 
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asked for a certificate under S. 35 of the Patents and ees Act, 
1g07-1938 of validity of the patent. ' 


Held, as thete is only a statement of claim’ containing allegations 
which are ‘not disputed’ (because the defence and counter<laim 
were struck out) ‘the certificate under S. 35 cannot be given and the 
case had not proceeded to ‘trial under R:S.C., O. 53, r. 20, andthe 
costs of the issues raised by the particulars of breaches ‘are‘‘in the 
discretion of the Taxing Master. ` 


toat ‘y 





\ N 
ADAR (J-F.) & Co. v. Branaaum, (1939) Q K.B. 149. 


Contract—C.I..F. contract for sale of pepper—Contract incorporating 
Rules of General Produce Brokers’ Association—Clause in rules that on seller 


admitting failure to fulfil the contract the buyer should invoice back and difference 
in price to be paid in cash—If not a wagering, contract-—-Enforceability. 

‘The rules and conditions of sale of the General Produce Brokers’ 
Association contain, inéer alia, the following, provisions :—‘‘...... (f) 
Whenever it may, be: admittéd by the seller, or. decided by arbitration, 
that the seller has failed to fulfil the terms of the contract, the buyer 
shall ‘close,’ by. inveicing,-back the contract to the seller at once, 
at a price and weight'to be-fixed by arbitration....... the difference 
between the contract price and invoicing back price to be paid-in 
cash within seven days;...... asi? 

Finan If before''the maturity of any contract 'either ‘party 
liable on the face thereof shall suspend payment, or be a defaulter, 
or issue a notice convening a meeting of his creditors, or become bank- 
rupt or insolvent, such contract shall thereupon be closed (on 48 hours’ 
previous notice) upon terms to be fixed by arbitration....” In a series 
of contracts for the sale of a large. quantity. of pepper incorporating 
the rules the seller ‘intimated his failure to, fulfil the contracts and 
claimed to. have the contracts closed by, invoicing back to himself. 
Also the seller had become insolvent béfore the maturity of the contract. 

Though the Court of Appeal felt that the contracts may be wager- 
ing ones they felt bound by the majority view in Lancaster v. Turner 
X Co., Ltd., (1924). 2 K.B. 222 and Lang yv. Cruds Rubber Washing 
Co., (1912) (since reported in (1939) 2 K.B. 173 as footnote to this 
case) and 

Held, that though the seller was the defaulter he buyer was bound 
to close by invoicing back the contract to the seller, at the price and 
weight to be fixed by arbitration under r. 9, (f) notwithstanding that 
the seller had become insolvent before the maturity of the contract. 
Tae een ey Mie Hone A Vere es en red 
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Exum v. Ramm, (1939) 2 KB. 180. R i 

Fatal Accidents Act, 1846 and Law Reform Act, 1934—Clatm for 
damages by parents for death of child due to negligence of defendants’ driver 
—Award of damages by fury under Fatal Accidents Act only—If retrial 
to be ordered. 

Where. a jury though properly directed awarded to the plaintiffs, 
the parents of a child‘of 8 years killed in a motor accident ‘due to 
the negligence of the defendants’ driver, damages only under Fatal 
Accidents Act, 1846 and nothing for the loss of expectation of life 
under the Law Reform Act, 1934. 

Held, there must be a new trial on the issue of damages. The Fatal 
Accidents Act deals with pecuniary loss only. If parties who will 
benefit under the Fatal Accidents Act and Law Reform Act are the 


same they must not to any extent be allowed to have their damages 
twice over. _ 





Marrison v. BeLr; (1939) 2'K.B.' 187. 

Master and seroant—Sicknass of seroant—If suspends his right to wages 
under the contract of servico—Recsipt of benefit under National Health Insur- 
ance during sickness—If affects his right to wages for the period. ui 

Under a contract of'service irrespective of the question of the 
length of notice provided by that contract, wages continue through 
sickness and incapacity from sickness to do the work contracted for 
until the contract is terminated by a notice by the employer in accord- 
. ance with the terms of the contract. The benefits under the National 
Health Insurance Act is irrespective of the amount of wages as deter- 
mined by the workman’s individual contract of service. So the 
‘workman was entitled to recover the wages till the termination of the 
contract, ‘ 


Case-law reviewed. 
Sam.aw v. SOUTHERN Founprigs, (1939) 2 K.B. 206. 

' Companiss—Contract of employment of Managing Director for 10 years 
~—Implied term—Alteration of articles giving power to remove director— 
Exercise of power—Liability of company for breach of contract. 

. The S.F. Company agreed by contract of 21st December, 1933, 
to employ the plaintiff as Managing Director (for which he had to be 
director also) for ten years and the company could not remove him 
under the articles of association and defeat the provisions of the 
contract, which they had power to make. In April, 1936, thes) 
company altered its articles which gave power to F.F., Ltd., the second 
defendants who had, acquired financial control of S.F. to remove any 
director of S.F. company and also provided that an appointment a$ 
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managing director should determine if he ceased from any cause to 
be a director. On 25th March, 1937, the F.F., Ltd., exercised the 
power to remove the plaintiff from being a director of S.F. and 
ipso facto his managing directorship ceased. In a claim by the 
plaintiff for damages for breach of contract, oe . 

Held (Sir Wilfrid Greene, M.R., dissenting) granted that a 
company cannot be deprived of its right to alter its articles it is wrong 
to say that by an alteration the company can put it into the power 
of some one else to do in relation to an existing contract that which 
it could not do itself. It must be an implied term of the contract 
that the company would not so alter its articles as to put it in the 
power of itself or anyone else to determine the contract. The defend- 
ants are liable for damages for breach of contract. 





UXBRDOGE PERMANENT Benerrr Buupwma Soarety v. PIOKARD, 
(1939) 2 K.B. 248. 

Principal and agent—Fraud committed within agents ostensible authority 
—Liability of principal for damages. 

The defendant was a solicitor practising in London with a 
branch office at Slough managed by a clerk who with the help of 
some forged title deeds induced the plaintiff to advance a loan on a 
fictitious mortgage. In a claim for damages for the fraud of the 
defendant’s agents, 

Held [affirming the decision of Atkinson, J., (1939) 1 K.B. 266] 
where a fraud is committed within agent’s ostensible authority the - 
principal is liable and the rule in Lloyd v. Grace, Smith X Co., (1912) 
A.C, 716, applied. 





ROBINSON v. STERN, (1939) 2 KB. 260. 

Evidence Act (1938), S. 1 (3)—Statement by defendant to police imme- 
diately after accident-—Admissibility as evidence in suit for damages for injuries 
in the accident. 

The defendant who was driving a motor car, immediately after 
an accident causing injuries to the plaintiff, made a statement to the 
police. In an action for damages for the injuries, the defendant’s 
statement to the police was admitted in evidence. On appeal, 

Held, assuming the statement to have been a document within 
the meaning of S.1 (t) of the Act the circumstances were such as to 
make the statement inadmissible by reason of the provisions of sub- 
S. (8) of that section which provides “ Nothing in this section shall 

(render admissible as evidence any statement made by a person interest- 
ed at a time when proceedings were pending or anticipated involving 
a dispute as to any fact which the statement might tend to establi 
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BAXTER o. Garp & Co., (1939) 2 K.B. 271. 


Principal and agent—Estats ageni—Gross over-valuation of property by 
—— Mortgage on footing of valuation—Liability of agent for negligence— 
Damages— Measure of. 

In a suit by plaintiff against the defendant for damages for negli- 
gence in acting as valuers of property as a result of which the plaintiff 
in reliance on that valuation advanced money by way of mortgage, 


Held, a person who undertakes the duty of valuing property 
holds himself out as possessing the necessary experience and skill 
required for the discharge of that duty. Where, by reason of the 
lack of knowledge and experience, he made a over-valuation of the 
property, whereby, the plaintiff suffered loss, the plaintiff is entitled 
to recover the loss which he has sustained owing to the breach of 
duty, namely, the loss of interest and the loss of his capital. (1938) 
4 ALLE.R. 457, affirmed. 





E. E. & Brian Sacre, LTD. v. WanaTsszar Mois, LTD., (1939) 
2 K.B. 302. 

Arbitration—Succassive arbitrations under ons cause of action—Validity. 

A clause in a contract provided that all disputes from time to 
time arising out of the contract shall be referred to arbitration.’ The 
mercantile custom to decide first the question as to whether or not a 
particular parcel of goods is such that it can be rejected before going 
into any question of damages which might arise upon the hypothesis 
that it can be rejected is a convenient one. It is not necessary to have 
every possible claim before the arbitrators in the first instance, A 
second claim and arbitration is not barred as the agreement excludes, 
the ‘rule that all reliefs under one ‘cause of action should be claimed 
in one proceeding. ` 


NewsTEAD v. Lonpon Express NEWSPAPER, LTD., (1939) 2 
K.B. 317. 

Le eer EN ose T ane tate 
as plaintif —Effect. 

Where the writer of an alleged libel has in his mind a person 
other than the plaintiff and where what he writes is true of that 
other person the principle laid down in Hulton X Co. v. Jones, (1910) 
A.C. 20, is applicable. It does not matter what the writer of a libel 
means or intends to mean. His meaning is to be discovered-fram the 
expressions which he uses and which he puts into cane form on 
paper or some such medium. 
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STIMPSON v. PORTSMOUTH Corporation, (1939) 2 K.B..327. 


Electricity (Supply) Act (1919), S. 16, as amended in 1922 and 1933 
— Transfer of undertaking-—Compensation for loss of employment. 

If as a result of the transfer of an undertaking some one em- 
ployed by any authorised undertaking can show that he has lost his 
employment he is entitled to claim compensation. 





Lonpon Prywoop anD Tuwezr Co. v. Nama Oak Exrracr 
FACTORY AND Steam Sawsairs Co., (1939) 2 K.B. 943. 

Sale of goods—Delwery of goods contracted for mixed with goods of 
different description—Buyer’s right to reject—Acceptance and appropriation of 
part of ths goods to contract——If affects buyer’s right to reject. 

Where the sellers delivered to the buyers the goods they con- 
tracted to sell mixed with goods of a different description not included . 
in the contract the buyers are entitled to. reject the whole. The 
fact that part of the goods had been accepted by the buyers and 
appropriated to ine contract aos not prevent the buyers relying on 
the right to reject. ` 


t 


Cant v. Reap, (1939) 2 K.B.. 946. 

Married Women’s Property Act (1882), S. 12 ad Marrisd Women 
and Tortfeasors Act (1935), S. 6 (1) (c)—Tort—WNoegligenco—Loss of 
expectation of life of utfe—Claim against g e by Joint 
tortfeasor—Sustainability. 

A married woman who is killed in a motor collision 3 reason 
of the negligence'of her husband in driving the car in which she is a 
‘passenger has not got vested in her at the date of her death a cause 
-of action against her husband for damages for. the loss of her normal 
expectancy ‘of life." So a claim for contribution against the husband 
by a joint tortfeasor whom the husband (as his wifels administrator) 
sued, must fail. 


Square v. Move’ Pak Dantes’ BOURNEMOUTH, Lrp!; (1985) 2 

K.B. a a 

Sale of goods—Breach + of warranty—Fraudulent misrepresentation— 
Statutory duty—-Food and Drugs (Adulteration) Act, 1928 (c. 31), S. 2— 
Breach of —Remedy if restricted to the penalty. 

Grei oll costed he tne plain A andl Bik 
relatives) proved to be ‘contaminated and plaintiffs became ill and 
suffered serious low: The plaintiffs claimed damages for misrepre- 
sentation, ‘breach of warranty and bfeach of statutory duty under 
Food and Drugs (Adulteration) ‘Act, 1928, S.'2. Damages of £400 
was awarded on the basis of breach of implied term ‘of contract and 
there was no appeal regarding it on the other points. On appeal, 
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. Held, there. was no mistepresentation: Food and Drugs (Adiltera- 
tion) Act, 1928, deals with relations of vendor and purchaser and does 
not give new rights to consumers who are not parties to the contract, 
Assuming there was an offence under S. 2 of the Act, that has only 
penal consequences and did not give new rights of action for ae of 


duty sa asi by it. 


orn v. Sma Lanpsay Parxmson, LTD., (1939) .2 K.B. 385. 

Master and servant—-Employes of a sub-contractor—If entitled to 
claim damages against head contractor for injuries due to breach of statutory 
duty owed to his immediate employes. 

The employee of a sub-contractor of the defendant a’ building 
contractor, had erected a scaffolding which broke under the plain- 
tiffs weight in the course of his work. In an action for damages 
for injuries by the plaintiff against the head contractors based 
on a breach of statutory regulation [Building Regulations, 1926, 
Paras. 1, 4 and 14 (1)] by the defendant in not having a proper 
scaffolding. 

Held, that the Brees duty is one sad by the employer to the 
workmen he employs and the plaintiff cannot succeed in. his. claim 
against the head contractor. 








Trierex Sarety Grass Co. v. LANOEGAYE SAFETY GLAM (1934), 
Lro., (1939) 2 K.B. 395. 

Practice—Dtscoveryp—Incriminating interrogatories—Privilege in answer- 
ing—Company if entitled to. 

The plaintiff in a suit for libel and slander against the defendant 
company and one L sought to interrogate both defendants in order 
to obtain admissions (a) that they published defamatory libels, (6) 
that they.were actuated by malice, and (c) that L, “ acting on his 
behalf and on behalf of the defendant company ” spoke and published 
words defamatory of the plaintiff company which had been previously 
published and subsequently repeated in the libels complained of. 
The defendants declined to answer on the ground..that the answers 
would tend to incriminate them. 

. Held, (i) the mere fact that a party or a witness swears that his 
answers would tend to criminate him is not conclusive and the Court 
may have a duty, notwithstanding the assertion of a,claim of privilege 
to compel him to answer ; (ii) the Court will insist upon an answer 
if the witness is trifling with the authority of the Court and: availing 
himself of the rule of law to keep back the truth having in reality no 
ground whatever for claiming the privilege; (iii) the power.of the 
Court to insist on an answer is not limited to a case of mala fides but 
extends to any case in which it is not made to appear to the Court 
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that there is reasonable ground to apprehend danger to the witness 
from his being compelled to answer. On the facts it is impossible 
to say that L’s objection is mala fide and the answer to the interroga- 
tories might tend to criminate him. A limited company may be 
indicated for libel and the’claim of privilege is not limited to natural 
persons and it could be taken advantage of by a corporation. The 
defendants were entitled to refuse to answer the interrogatories 7 

Stevens o. TirarD, (1939) 2 K.B. 410. : 

Income-tax——Finance Act (1920), S. 21— Payment of money to wife on 
enai Mial ole Doune. kL aa ech moa 
to which child is entitled in hts own right. 

By an order of the Divorce Court, the respondent was ordered to 
pay his wife, who divorced him certain sums in excess of £50 per 
annum for the maintenance and education of the three children. _ 

Held, that it cannot be said that the child is entitled in his own 
right to money paid to his guardian for his maintenance. The 
money is not impressed with a trust but is paid upon condition. 





WATKINS o. COMMISSIONERS oF INLAND Revenvs, (1939) 2 K.B. 
420. 

Incoms-tax—Sums paid by husband annually to maks up the deficiency in 
wifes income for maintenance in a mental institution in pursuance of an under- 
taking in lunacy procesdings—If annual payment within Finances Act, 1918, 
S. 27—If income in the hands of thé payes or merely expenditure of husband's 
income—Liability of husband for sur-tax 

On a case stated by the Commissioners, held, that sums paid 
(in pursuance of an undertaking in lunacy proceedings) by a husband 
annually to make up deficiency in wife’s income for her maintenance 
in a mental institution, do not fall within the Finance Act, 1918, 
S. 27 and are merely expenditure of the payer’s income and were not 
proper deductions in arriving at the total income for the purposes 
of sur-tax. There was no distinction between this and paycols 
under order of the Divorce Court. 





Inve Taz Norra Buors Furnrrurz Deposrrorms, LID., (1939) 
1 Ch. 6go. 

Companiss—Companies Act, S. 170—Rating ` authority in respect of 
non-payment of rates—If “ Creditor” entitled to present winding up petitions. 

Under S. 170 a local authority which is in a position to recover 
rates is a creditor within the meaning of that section and is therefore 
entitled to present the petition for winding up of a company. 
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“ANTOFAGASTA (CHILI) ` AND BOLIVIA RarLway Co., Lip.: o. 
e TRAKS AND WATERHOUSE, (1989) 1 Ch. 732œ — ` 

Companies—Companies Act (1929), S. 75— Re-issue of abner 

date of redemption could bs postponed. . 

The debentures which are re-issued or the debentures which are 
issued in their place, must contain the same provisions as to redemp- 
tion as the original debentures which have been redeemed. 





JOTTINGS AND CUTTINGS. 


Lord Mansfield and the Sailor —Pepys in his Diary. tells us that he 
was present at a trial at the Guildhall in 1663 concerning the fraud 
of a merchant adventurer who had sought to make the insurers 
pay by wrecking his vessel off the French coast. __ The diarist’s comment 
on the evidence is interesting ; he said that “it was pleasant to see 
what mad sort of testimony the seamen did give, and could not be got 
to speak in order ; and then their terms such as the judge could not 
understand. And to. hear how silly the counsel and judge would 
speak as to the terms necessary in the matter ; and, above all, a 
Frenchman that was forced to speak in French and took an English 
oath he did not understand, and had an interpreter sworn to tell us 
what he said, which was the best testimony of all.” Certainly to an 
onlooker it must have been a singularly amusing instance of ‘the 
difficulties arising from the confusion of tongues. But the most 
dramatic case in which sailor's terminology provided no little amuse- 
ment was one at which no less distinguished a judge than’ Lord 
Mansfield presided. The action arose out ‘of a-collision between 
two vessels—a fruitful source of litigation in’ the Admiralty Court— 
and one of the nautical witnesses in the course of his evidence’ said 
that at the material time he was standing “abaft the binnacle.” 
With: a proper desire to master the facts Lord Mansfield said : “ Stay 
a minutė, witness |` you say that at the time in question you were 
stariding abaft the binnacle ; now tell mẹ where ‘ abaft the binnacle 

is’? “This question appeared to be too,much for the nautical witness, 
a, it should be mentioned, was said before entering the witness-box 
to have taken a copious draught of neat rum ; so turning round upon 
the-crowded Court with an expression of intense’ amusenient,’ he 
exclaimed at the top of his voice :' “‘ He’s a pretty fellow for a judge. 
Bless -my jolly old eyes”’—or words with a stronger imiplication— 
You have. got a pretty sort of landtubber for a judge.” He wants 
me: totell hirr where ‘abaft the binnacle’ is.”. The last word, how- 
ever,- was- with: the: judge,. who, uttered; with: great good humour : 
“Well, my friend, -you must fit nie for my office by telling: me where 

'L 
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‘ abaft-the. binnacle’ is; you’ve already shown me the meaning of 
half-seas over!”—L.T., 1999, p. 11. 





False Quantities —It was said that few things caused such real 
pain to'’Lord Mansfield as when a member of the Bar pronounced 
a Latin word with a false quantity. It is told of him that‘on one 
occasion a member of the Scots Bar, and those ofthat body were 
apparently at that time not so fastidious in this matter as their English 
confreres, had to make use of the term “ curator,” and in doing so 
pronounced it as “ curator,” which brought down a reproof in these 
words : ‘‘ Curators! I wish our countrymen would pay a little more 
attention to prosody.” This in its turn brought forth the witty 
rejoinder: “My Lord, I can assure you that our countrymen are 
very proud of your Lordship as the greatest senator and orator of the 
present age.” A somewhat similar story, slightly varied in phraseo- 
logy, has been told of another judge of Scottish ancestry and a later 
member of the Scots Bar equally ready in retort. To many it must 
seem, however, not a little strange that a false quantity in Latin is 
so heinous in the speaker and so mirth-provoking to the hearer, 
whereas a similar solecism in English is overlooked as of ae ia 
no importance.—L.T., 1999, p. 12. 





Free fight.about Flogging —The hopes of the good women and of the 
"Judges who would keep the “ cat ” have been revived by the announce- 
“ment that a free fight is to take place on the floor and in the lobbies 
“of the House on the subject of corporal punishment ; while those who 

would.put it out for good are showing symptoms of slight depression. 
Sir Samuel Hoare, it is said, will appeal to reason, and Mr. Cham- 
berlain will be with him in the belief that flogging does more harm than 
good. On the other hand, the vote being free, it is thought that Gov- 
ernment supporters will not be wholly unimpressed by the conserva- 
tive. women’s avowal of faith in the cat’s efficacy ;- while many 
opposition’ members will enjoy the novelty of sharing the same 
opinion and the same lobby with the Secretary of State for Home 
Affairs. After the Commons, whatever happens therein, will come 
the Lords. 

Mr, Heber Hart “has reminded the Timas of a leader in which it 
was stattd that the only relevant question is whether corporal punish- 
ment deters “in such an exceptional degree as.to outweigh the 
obvious objections to it’ The considered conclusion of the Depart- 
mental Committee, after thorough analysis of the results of experience, 
is,that it doesnot: Mr. Hart calls attention to the absence of any 

. successful challenge to the reliability of the evidence considered -by 


the Committee, or to the’process of reasoning by which they arrived 
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at, their-conclusions, ‘“‘If their Report is incontrovertible; should not 
the CpponEen to its recommendations cease P”— L.F., 1939, p. 12. 





Tit for Tat or Homsopathy ?—Writing merely -as “ Outlaw,” .I 
should say that the opposition should cease, but that it will not ; and 
that until their favourite is dead and buried they will go on fighting 
for its, survival. Perhaps the strongest evidence of the unselfish 
devotion of some of them is this: that while frankly admitting and 
declaring that early floggings and canings have made them what they- 
are, they still believe the cat is an influence for good. 

As the opposing parties stand in battle array the casus belli is 
not that Sir Samuel Hoare and his people do: not abhor with detes- 
tation equal to that of his opponents the sort of crime.which may 
now be punished by flogging. Nor is it, so far as one may judge 
from the arguments thus far used in the controversy, that.the cat 
o’ nine tails has proved a deterrent to any noticeable degree in. the 
past. The profloggers feel, however, that it ought to, really; and, 
anyhow, that it is the only stuff to give the kind of rotters who commit 
the filthy kinds of violence for which they would apply it. ‘‘Give’em”, 
they say in effect, “a taste of their own medicine, the only puniah- 
ment such low fellows can appreciate.” 

“The crime is indeed beastly,” say the others, “‘ but your punish- 
ment is beastly, too ; it tends to make you so, irrespective of its effect 
on the criminal and the unfortunate executioner. Demonstrably 
it does not deter (see Report).” : : 

In Mr. Hart’s words : 


“ Where punishment is accorded not merely for the protection 
- of society or the reformation ofthe criminal, but is retaliatory, vin- 
dictive, or retributive in character, it becomes Terai demoralising 
to. those who administer it, and to those who are responsible for its 
infliction. As soon, therefore, as a penalty which involves acute 
bodily suffering is found, in fact, not to be specially deterrent, and, 
accordingly, not to be necessary, the evil of its retention as a feature 
of our penal system becomes apparent.”—L.7., 1999, p. 12. 





Corporal punishment for Women.—Old ideas do give place to new, 
even on such matters as corporal punishment. Time was when a 
husband could lawfully administer it to his wife ; and wives, according 
to some authorities, are not substantially worse than they were. 

` -It was in the present century that Grantham, J., on the South- 
Eastern Circuit, offered advice from the Bench to husbands who were 
unfortunate enough to find their domestic peace disturbed. 

“The prisoner,” he said, “ was justified in believing that his 
wife. had formed an unholy affection ‘for another man. If he had 
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contented: himself with -bdxing her ears it would’ only have served: 
her right, for her conduct’ was enough to drive any man out of his 
mind.” Soon afterwards there appeared in the press a protest from 
Lady Harberton, who said that “assaults on women are already far 
too common, without a Judge on the Bench going out of his way to 
counsel.an utterly illegal act,”’.and called upon Grantham, J., promptly 
to undo the mischief which. the publication, of his views ‘on'the ad~ 
justment of matrimonial Bree would Anrep: bang shout, 
L.J., 1999, p. 12. 

. Ancient ‘ea that book of ancient fundamental truths of 
the .common law, Matthew Bacon’s New Abridgment of the Law, is act 
out the contemporary learning on the mutual relations of husband 

and. wife. . 

~ “The husband,” he wrote; “hath, by law, power and ebiintois 
over his wife, and may keep her by force within the bounds of duty, 
and may beat-her, but not in a violent or cruel manner ; for, in such 
case, or if he but threaten to beat her outrageously, or use her bar- 
barously, she may bind him to the peace by suing a writ of ‘ suppli- 
cavit’ out of Chancery ; OF may apply to the Spiritual Court for a a 
divorce * propter sevitiam’.’ 
~> This power of judicious corporal punishment in time of need 
was s whittled down, principally and not unnaturally, during the 
reign of Queen Victoria. The sayings in Bacon’s Abridgment 
became things of the past, and could no longer be cited as a binding 
authority in the Courts.of the Law. Lord Halsbury, when the passage 
aforesaid was, read to him by hopeful counsel, was moved to scorn. 
“ Such quaint and absurd dicta,” said he, “ as are to be found in the 
books as to the right of a husband over his wife in respect of personal 
chastisement are not now capable of being cited as authorities in this 
or any civilised country.” 
<- That some wives may be very cruel, and that their uberis 
may not lawfully beat them, is known in every police court. Is it 
that the Conservative women sail believe, regarding very bad men, 
: that “the more you beat ’em the better they be ”?—L. Z., 1939, p. 12. 





. Gu Lora Chorellin on the Rule of Law—Responding to the toast 
of His Majesty’s Judges at the customary dinner given by the Lord 
Mayor to members of the judiciary on Tuesday, Lord Maugham, 
LG, referred to a number of legal changes and appointments during 
the past year, and recalled that he had set up a number of important 
committees which included subjects of such diversity as law reporting, 
Poor. persons rules, the law of defamation and shorthand notes in 


Court; and he expressed the hope that when he received the reports 
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it-would þé possible to bring about some much needed reform. He 
emphasised the fact that the subjects of the King, whether residing: 
in this country or beyond the seas, lived under the dominion of law.' 
Our true liberties could not be interfered with ‘except by due process’ 
of law. But it was not enly on good laws that our peace. and tran- 

quillity' depended. It was necessary also that they should be well 
gilministered, and this was all the more essential in such a far extending 
empire as ours. In many lands where British justice was adminis- 
tered there was the same equal justice for rich and poor, white and 
coloured, educated and ignorant, civilised and savage. The Lord 
Changellor: gave instances of what he was saying, and concluded by 
observing that the judges and the lawyers from the highest to the 
humblest throughout the empire had in this matter a single philosophy 
and a single creed. They stood for the ancient traditions of law and 
justice. Those were the ultimate reasons for their existence and they 
must of necessity make every effort and every sacrifice to retain those 
traditions Sea J., 1939, b. 533. ` 





The Lord Chief Justice. —On the same occasion Lord Hewart, C.J., 
alludéd’ to the despatch of legal business. There was no time, he 
said, when the work of the judges was greater in volume, or more 
punctually performed: There were people who applied the ‘term 
arrears to every case set down, and who thought the’ whole body of 
cases must somehow be immediately and simultaneously tried ‘the 
moment each came into existence. Perhaps that system would 
flourish in that happy time, fraught with untold blessings for soli- 
citors, barristers, juries and the public, when every court would sit 
all the year round, seven days a week, twenty-four hours a day. 
Meanwhile judges would continue to the best of their ability to-dis- 
charge their task steadily, vigilantly, and courageously.—S. 7., 19899 
b- 533- 


rr 


- The Week's Personality. —In 1835, Chief Justice Marshall breathed 
his last without pain; his mind as clear and strong as ever. One who 
was present tells how he “ met his fate with the fortitude of a philoso- 
pher and the resignation of a Christian.” The last thing taken from‘ 
his body was a locket which three and a half years before his beloved 
wife had hung about his neck just before she died. Her loss had left 
him a’ changed man and he had never recovered from: it. “Old 
memories must have filled his mind as he lay expiting in philadelphia, 
for nearly sixty years earlier, as a lieutenarit in the armies raised to 
assert American independence, he had, marched through the city 
on the road’ from Valley Forge to Monmouth. It was in 18ar that 
he: was appointed Chief Justice. The defective organisation of the 
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Supreme Court had: brought its.dignity to a very low. ebb, but that 
extraordinary ability, that courage, that unswerving impartiality, 
that absolute control of nerves and temper which made him one of 
the greatest men`of his country enabled him to confer. on it-a high 
prestige. All America felt that his place could never be. supplied 
as it honoured ‘‘ the Soldier, the Orator, the Patriot, the Statesman, 
the Jurist, and, above all, the good and virtuous man.”—S. F., 1939, 


b. 58 


“Horse Guards’ Right of Way.—A recent note in a newspaper pointed 
out ‘that passage under the Horse Guards arch is not a royal pre- 
rogative, though it is permitted to so few people that it has come to be 
so regarded by the layman. The select few are rather arbitrarily 
chosen and this once gave Sir Frank Lockwood an opening for one 
of his jokes. One morning he rode across the Horse Guards Parade 
to Parliament Street. On being stopped by the sentry he weigatily 
informed him that he was “ one of Her Majesty’s Counsel.” This 
so took the man by surprise that he at once apologised and let Lock- 
wood through, saluted by the guard. No embarrassing sequel 
followed as.on the earlier occasion when Lord Brougham had driven 
through in his coach on the way to a Drawing Room at the Palace.’ 
The officer. of the guard, having stopped the Lord Chancellor, tried 
to explain to him the delicate distinction which allowed the Speaker 
of the Commons to go that way but not the Speaker of the Lords. 
Brougham duly gave orders for the coach to turn back, but owing to a 
misunderstanding the coachman whipped up his horses and ‘drove 
into the Park. Questions were afterwards asked in the House- of 
Lords'as to whether the King’s Guard had been forced by the Lord: 
Chancellor, and Brougham, complaining bitterly of being thus “ put 
on trial on the Woolsack,” explained what had happened.—4S. a 


1939, D. 541. 





The Same for Rich and Poor——That there was.an enlightened 
Magistrate in the Mansion House 100 years ago, who realised that the 
“same law ” for rich and poor was not quite equal, appears from: a 
report reprinted in the Times. For the like offence should there not 
be a graduated scale of fines, in accordance with the income aad 
super-tax assessment of the wrongdoer ? 

“A man of very respectable appearance, named Priestley, - of 
Hyde Street, Bloomsbury, a descendant, we understood, of Dr. Priestley 
was brought up (at the Mansion House) charged with having been 
blind drunk in a cab........ The Inspector said that in a private 
pocket of the drunken gentleman the person who took his clothes to 
be: cleaned found 140/. in bank-notes and a bundle of railway shares, 
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. Defendant : It is quite true, I had the property about me. 

Sir P. Lauris : It was well you fell into the hands of our police; 
if you had not probably you would have lost all the money. 

_ Defendant: I should have deserved it for allowing myself to be 
led to drink myself into such a brute........ 

Sir P. Laurie: I believe that the Magistrates vii soon haveke 
power of sending drunkards to prison for seven days for each detected 
offence of the kind. It is too hard that a rich man, to whom this 
fine of 5s. is nothing, should be punished in no other way, while the 
poor man, to whom that sum is a great deal, should be subjected to the 
same penalty. Take care of a week’s imprisonment. 

Defendant ; I never will drink again. 

Sir P. Lawrie: Very well ; pay the penalty, and pay the cabman 
and the police for taking care of you.”—S. F., 1999, b. 32. 





Lord Chancellor Chelmsford—In the course of his recent miscel- 
-laneous reading the present writer has met with various references to 
Lord Chelmsford which greatly interested him and piqued his curiosity 
to know more regarding him and his career, which began in the Navy 
but was soon transferred to the law, in which he-was destined to rise 
to the highest position it can offer to its votaries. At the same time, 
the writer was much struck in reading the notice of this famous 
lawyer in the pages of the Dictionary of National Biography tó observe 
the small space allotted to him—three columns—although the contri- 
butor was no less distinguished a writer than the late Lord Sumner; 
at that time merely J. A. Hamilton, as compared with the space 
devoted to another distinguished man some pages earlier in the same 
volume, namely, William Makepeace Thackeray, who is given -no 
less than twenty-nine columns. We may leave the nice question as 
to these relative appraisements and be content to follow in imagi- 
nation the career of Frederick Thesiger, who was eventually to ‘be 

ennobled as Lord Chelmsford.—L.T., 1999, $. 29. 





. Lawyer and Wit,—Thesiger’s legal youth was spent in.the chambers 
of George Sowley Holroyd, who later became a Judge of the King’s 
Bench, and who apparently was able to indoctrinate his pupil to some 
purpose. According to his own memoranda, the. pupil was.exceed- 
ingly diligent in his studies, regaling himself on such appetising fare 
as Fearne on Contingent Remainders and Shepherd’s .Touchstone; 
and other equally fascinating volumes. Called to the Bar in -18187 
he:joined the Home Circuit, of which he was to became the life and 
soul, delighting all with his wit, except, perhaps, those who were its 
occasional ‘victims. Serjeant Robinson, who belonged to-the:same 
circuit, tells us in his chatty volume ‘that of the ‘jokes that passed 
among its members, if it was respectable it was attributed to Thesiger, 
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whereas if it was not sufficiently clothed it was fathered upon Serjeant 
“Murphy, while if it savoured of conceit or self-complacency Samuel 
Warren was sure to become the recipient. At Warren Thesiger 
appears to have loved to poke his fun, as, for example, on the occa- 
sion when Warren, in boasting of his intimacy with members of the 
peerage, mentioned that while dining lately at the Duke of Leeds, 
he was surprised at finding no fish of any kind served. “That,” 
interposed Thesiger, “is easily accounted for. They had probably 
‘eaten it all upstairs ”!—L. T., 1999, p. 29. l 





BOOK REVIEWS. 

..- Tm IĪnpIaN Income-rax Aor by. Mr. A. N. Iyer, Advocate. 
Published by The Company Law Institute, Thiagarajanagar, 
Madras. 1939 Edn. Price Rs. 15 per set. 

. ‘Mr. A. N. Aiyar is so well known to the'public as the Editor of 
the “Federal Law Journal of India”, “Company Cases” and “Income- 
tax Reports” that he needs no introduction from us. We are in 
receipt of his “Commentaries on the Indian Income-tax Act, 1922” 
published in two volumes. The first volume covers nearly 600 pages 
and has a neat introduction appended to it explaining in a- short 
compass the changes introduced by the Amendment .Act of 1939. 
In the first volume the Amending Act of 1939 is given separately 
and next the Income-tax Act of 1922 as amended by the Act of 1939 
is given. The amendments are printed in italics for easy reference: 
The Enquiry Committee Report, a summary-of the abstracts of pro 
ceedings of. the Legislative Assembly and the Council of State, and 
the-report of the, Select Committee are also printed. It is’ in the 
second volume that we get a neat oommentary on the sections of 
the Act running to about 730 pages and fairly full extracts of the 
Proceedings of the Legislative Assembly and -the Council of State: 
The rules made by the Central .Board of Revenue in-exercise of 
the power given to it under S. 59 are also given, so that the com- 
pilation of Mr. A. N. Iyer is full and complete.. The commen- ` 
tariés also are carefully written under appropriate headings and the 
case-law has been well digested and brought up-to-date. We do 
not find much of thé editor’s own views on points where there is a 
coriflict’ in the case-law; but the conflict is well ‘analysed aid: pre- 
sented: But considering the hurry with which the book had-to. be 
publjshed to serye thè immediate need of the profession, oné eould 
not: expect the author to have the’ leisure to indicate his awn views! 
We haye-nio-doubt that’very soon another edition Will come up and 
that-there the author will indicate -his considéred- opinions on such 
conflicts.: The get tip of the book-is good and: the type also bold::> 
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LAW AS AN INSTRUMENT AND MEASURE . 
‘OF SOCIAL PROGRESS.* 


My initial duty is to convey to the authorities of the 
University my profound thanks for extending to me the invita- 
‘tion to deliver this lecture under a foundation associated with 
the name of a great ruler respected thoughout the whole of 
“India. Though the stress and strain of professional work and my 
official duties leave me very little time for the pursuit of an 
academic study of law, I have hazarded this undertaking mainly 
because I have come more and more to realise the need for the 
approach of the study of law from a sociological point of viéw 
‘and the need to impress upon my younger friends in the profes- 
sion the importance of such a study.. In delivering the address 
on the topic of Law as an instrument and meastre of social 
progress, I need hardly say I make no pretensions to any 
originality as my lecture is largely based upon a study 
of the leading writers on Jurisprudence and legislation and such 
experience as I have gathered in the practice of the profession. 
In the short time at my disposal I can only touch on the ‘fringe 
of many a topic calling for a detailed and fuller treatment. If 
to the ‘student of zoology the growth of life in different forms 
is of absorbing interest, if to the sociologist the development of 
society from rudimentary beginnings has a fascination and if 
the growth of the nation State, the need for the federation of 
communities and the growth of international unions make a 
powerful appeal to the student of history and politics, the inter- 
relation between law and society—law stimulating and bettering 
the growth of civic society and individual life and a chang- 
ing society in its turn shaping legal institutions—has a peculiar 
attraction for the lawyer and a student of historical jurispru- 


: vot The Sri Krishnarajendra Silver Jubilee Lecture, 1939 delivered “by ‘sir 
` Alladi Krishndswami‘Aiyar, Advodate-General,Madrass) © so ities 
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dence. The legal world is under an immeasurable debt of 
gratitude to the great analytical, historical and sociologicat 
jurists who have rendered incalculable service in the promo- 
tion of a scientific knowledge of the subject. The one important 
lesson that is learnt by the lawyer in the course of his studies 
ig that the source of all-law is te. be found-in the seething life 
of the people, that the course of legal development is determined 
by the progress attained by the nation in the several spheres and 
that the legal systein i its turn has shaped progress. While law 
may, to some extent, be the’ result of the sociological forces 
operating in any civilized society, it is beginning to be realised 
more and more that social progress may also be controlled and 
regulated, and law can be made a more efficient instrument for 
‘individual and social well-being, through conscious effort. 
It is a familiar experience to every lawyer that sometimes a new 
rule of law enunciated by a Court may work a thorough meta- 
morphosis and give a new direction to social progress even to 
the extent a scientific invention may sometimes make and has 
made a new world of our planet. Decisions of Courts have 
set standards as to the degree of care required in dealing with 
one’s own property and the degree of care required of a person 
to whom the management of another’s property is entrusted, as 
to the point of approach in dealing with, say, the problem of 
contributory negligence, as to what constitutes an actionable 
nuisance in the changed conditions of town and country life, as 
to the limits of liability of corporate and public bodies for non- 
feasance and misfeasance and even as to the standard of honour 
required in the pursuit of a profession. Is there any doubt that 
in the approach to such questions the Court is to take ‘into 
account the social’ forces at work at a given time? The 
standards themselves are variable in their nature and content. 
. The development of the law of wrongs in the complex conditions 
of modern society is a striking illustration of the working of the 
above rule. Social dynamics is not a constant’ factor, as the 
principles of reason, morality and social utility, on which all 
law rests, can no more be static than society itself. As recent 
decisions have shown, even such a question as the liability, say, 
of a hospital authority for the negligence of a surgeon employed 
in a hospital under public control cannot be decided as an 
‘abstract legat question: It is largely: the balancing of social 


considerations that will determiie the issue whether the proper 
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analogy to be applied to the case is that of the liability of a 
master for the wrongs of his servants or that of a public authority 
whose only duty is to choose a skilled doctor. The hardening of 
institutions into a shell, as Bagehot and Maine have illustrated, 
is the greatest hindrance to life. The functional approach to the 
study of legal probletns has received special attention in 
America in recent times. Maitland and Holmes—two of the 
greatest names in Anglo-American Jurisprudence—owe not a 
little of their juristic eminence to the sociological method of 
approach to legal problems. In his book on “The Nature of 
Judicial Process” Justice Cardozo has also described the great 
transformation in the legal view of property and liberty in the 
latter part of the 19th century and more so in postwar Europe 
and America and the reactions of the sociological school of j juris- 
prudence to the changed conceptions of property and rights. In 
the process of adjusting law to the changing conditions of 
society or of law shaping and helping social change, there is 
‘bound to be frequent maladjustment as the law of social 
dynamics cannot by its very nature be exact. 


‘ With your leave may I attempt a very brief survey of the 
history of law and legal institutions from this standpoint? One 
may start with the traditional sources of law according to the 
classification of jurists in the pre-legislative period—custom, 
responsa prudentum of jurists, and judicial precedent. Without 
going into the academic controversy connected with the nature of 
customary law, whether custom had its origin even prior to the 
evolution of the modern State, whether customary law is traceable 
to the practices of the elite or the select section of the people and 
was unconsciously adopted by the rest, whether in the later stages 
of its growth it had a sanction of its own or whether its sanction 
aslaw depended on the enforcement by the duly constituted 
tribunals in the State, there can be no doubt that customary law, 
while it may have a sociological origin, has been largely shaped 
by jurists and judges—it may be by jurists under the ancient 
Roman and Hindu Law; it may be by judges under the English 
system of jurisprudence. The skilled interpreter has largely 
moulded customary law, much like a potter moulding clay or 
any plastic material in his hand. That does not of course 
involve that the interpreter is working in a vacuum. He has 
necessarily to work in the surrounding atmosphere’and with the 
material that is available. At the minimum he gives a new 
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direction to the forces at work. There may be no difficulty in 
tracing what may be termed ‘a rule of customary law’: to the 
influence of a jurist or a particular judge. One cannot pass 
over this topic without alluding to the great part played by the 
commentators in Hindu Jurisprudence. 

It does not require a deep knowledge of Sanskrit literature 
‘to realise the great changes effected in the law of the Smritis by 
the commentators. Even a cursory perusal of the different 
commentaries in the available translations will convince a reader 
of the dexterous skill displayed by the interpreters in moulding 
law and custom to suit the tendencies of the age and of the 
particular tract of country to which a law has to be applied. The 
result may have been achieved in various ways—sometimes by 
insistence on a literal reading of the original Smriti text, some- 
‘times by emphasising- the religious principle involved in a 
particular rule, and sometimes by the very opposite process of 
stressing the secular aspect of the right involved. It not infre- 
quently happens that the whole conclusion of the commentator 
occasionally rests upon a philological dissection of an’ ancient 
Sanskrit verse or text. Who can ever decide the extent to which 
the commentator was influenced by the social forces at work in 
the particular age or how the social tendencies were in their 
turn moulded and given shape to by the ingenuity of the 
commentator. Those were days when the springs of civilized 
life were in active operation in Hindu society and were not 
dried up. f 

T shall now take up the second main source vis. judge-made 
law. The most forcible and erudite exposition of this iopic is 
found in Professor Allen’s book on “Law in the making.” In 
English jurisprudence, the judge occupies very much the same 
place, as has been frequently pointed out, as the professional 
jurist in the early history of Roman jurisprudence and the 
commentator in the Hindu system. The English law, as is well 
known, is largely judge-made law and in the field of what may 
be termed “private and personal law,” continues to be so even 
at the present day, excepting to the extent modified by recent 
statutes, as a result of the labours of the Law reform committee; 
constituted with a view to remove certain anachronisms and 
anomalies of English law entirely out of tune with modern 
conditions. While the English system of jurisprudence has 
been the ‘theme of unstinted and incessant praise generally by 
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English lawyers, it is common knowledge that it has been 
subjected tò a good deal of adverse criticism not merely by 
foreign jurists bul by the reforming school in England from the 
days of Jeremy Bentham. On the one hand it is urged with a. 
feeling of pride that the English system stands as a vindication 
of the pre-eminent and rooted sense of justice of Englishmen 
and that it has stood the great changes in English society after 
the Industrial Revolution and even in the post-war period. On 
the other hand, the defects of the English system have been 
catalogued with equal vehemence and earnestness. One chief 
characteristic of the English system is the binding character of 
precedents, graded according to the relative position occupied by, 
the Courts in the judicial hierarchy, though, as is pointed out by 
Professor Allen, it did not become an established principle of 
English law, until about the middle of the 19th century, and 
was not so even during the days-of Lord Mansfield. The most. 
interesting question for a student of legalinstitutions is how the 
elasticity of the law has been maintained, consistent with the 
principle as to the binding nature of a judicial precedent, and, 
how English law has been moulded by the judges to suit the 
needs of a growing and expanding civilization. Sir Frederic 
Pollock did not make an exaggerated claim for the Common 
law when he stated that it was capable of growing to the 
demands of the new times and circumstances, and that its 
conclusions in detail were not dogmas but flexible applications 
of living and expanding principles. The theory of the binding- 
nature of judicial precedents has been got over in countries 
permeated by English jurisprudence, as every practising lawyer 
knows, by recourse to various expedients, by the rule that an 
obiter dictum is not binding but only its ratio, by limiting the 
scope of the decision to the facts in the particular case, by 
curtailing the operation and scope of a decision as a result of a 
meticulous examination of its content and reasoning, by the, 
enunciation of the principle that a case is an authority for the. 
actual point decided, by grading the relative authority of parti- 
cular tribunals and sometimes by the rule that a decision must 
be reported in certain authorised publications, and so on and so 
on. The history of English law for the last 50 years and over 
has shown that these methods have not ceased to be tmsuccess- 
ful and still continue to be fruitful, and that in spite of a vast’ 
growth of precedents, there is still room for judicial expansion. 
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of the law and the formulation of new principles. Nowhere is 
this tendency more noticeable than in the recent developments in 
the law of torts and also in certain departments of the law of 
contracts. The law as to public bodies and the law of con- 
spiracy in its different aspects have opened up a new chapter in 
English law. Even on such a subject as the liability of a seller 
for the quality of the articles sold not merely to the immediate 
buyer but to successive buyers, there has been a vital change 
consequent on the present day conditions of modern society and 
the rapid passing of an article from hand to hand. An accepted 
theory like a corporation under the English law being a juristic 
personality is undergoing a change for some purposes. In the 
region of Income-tax law, in dealing with Foreign corporations 
under certain circumstances, there is an attempt to break 
through the conception of the theory of the juristic personality 
`of a corporation for all purposes. 

Without in any way minimising the claims made by 
English lawyers, one may easily group the apparent disadvant- 
ages. Under the English system, a wrong principle enunciated 
a hundred years ago in what may be termed a chance decision 
without any regard to principle or without any ratiocination 
may easily entrench itself as not being open to attack. The rule 
as to the doctrine of common employment is a glaring instance 
in point, though the other day the House of Lords, reversing 
a decision of the Court of Appeal, circumscribed the doctrine 
within the narrowest limit with due regard to the changed 
conditions in modern industry and the absence of any kind of ` 
link between an employee in one sphere and an employee in 
another sphere of a large business organisation. There are 
other stereotyped rules of a similar character which have no 
essential basis in the fundamental principles of justice and fair 
play. Compare (1) the rule as to actio personalis, (2) the law 
relating to married women, (3) the doctrine relating to 
common employment, and (4) the rights of third parties to 
contracts. 

` Some of these archaic principles have either been totally 
abrogated or modified by recent legislation. 

l Again, whereas certainty is the very soul of law, the English 
system may easily lead to an uncertainty in the determination of 
law, necessitating as it does a trained practitioner to wade 
through -a. whole mass of Case:law to ascertain a simple rule of 
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law or conduct it may be. It has also been urged against the 
English system that of necessity. it makes the administration of 
justice a most expensive affair to the litigant whereas the pre- 
eminent consideration to be borne in mind in regard to any 
legal system is the expeditious and cheap remedy it affords for 
the redress of wrongs. The criticism has also been expressed by 
Professor Laski and others of his school—a criticism in which 
I do not share-—that the judiciary in England, while maintaining 
a high standard of independence, has not been altogether free 
at any rate from unconscious class bias, due, it may be, to the 
recruitment of the judiciary from the middle and the higher. 
classes trained in particular schools of thought. The decisions 
on the Workmen’s Compensation Act and on Trade Dain Law 
are instances cited in support of this criticism. 


Without going into the merits of the criticisms nS the 
system of judge-made law, it may be of interest to note that 
the discontent with the existing judicial technique, a dissatisfac- 
tion of being tied to judicial precedents and a growing impatience 
with the existing order, have led to the rise of a new school, 
especially in America, the ‘jurisprudence of which is simildr-to 
the English jurisprudence. The main theme of this school is to 
free law from the trammels of ‘judicial precédents, the cardinal’ 
principle of this school ‘being that the proper functioning of a 
rule is its only title deed to recognition and nothing else. It is 
impossible to subscribe in its entirety to the views of this school- 
as that may lead to a sacrifice of all rules of certainty and 
would leave the fate of litigants entirely in the hands of an 
individual Judge or Judges. Some of the greatest American 
Judges ‘in recent times, such as Holmes, Cardozo, Brandies and 
Jurists like Maitland in England have been largely influenced 
by this school, though they would not subscribe to the extreme 
view of countenancing a law for each case. Without sacrificing 
the rule as to certainty being a cardinal principle in the adminis- 
tration of justice and conceding that a precedent is a starting 
point to work from, these jurists are for the highest Court in 
the land at any rate abrogating a principle when the same is 
unsuited to the times or ‘when a precédent ‘is proved to be 
radically unsound and indefensible. The theory of the absolute 
in‘law has no attraction for these jurists. -If a Judge cannot 
consciously assume the role of a legislator, neither can he con- 
sciously or unconsciously ally himself té'a particular economic. 
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or social order and arrest the growing currents of active social 
life. It may be of interest to note that there is nothing very 
surprising in the attitude of this school or even of the realist 
school, if only one remembers, as is pointed out by Professor 
Frankfurter now Mr. Justice Frankfurter in his recent book on 
Holmes, the work of Lord Mansfield in the formative period of 
English commercial law. As he says there is high authority to 
support the view that Lord Mansfield in assimilating the long- 
established custom of merchants into English commercial law 
wrought havoc with symmetry: “He earned :no doubt the re- 
putation of being dangerous to the kingdom but imbued, the 
Common law with a vitality for which it has reason to be 
grateful.” . 


While on the subject of judge-made lise I e not alluded’ 
to the part played by the judiciary, in the shaping of the federal 
constitution or the multiple State. A federal system necessarily- 
involves the institution of a complicated machinery of govern- 
ment which demands the most delicate and flexible adjustment 
for harnionising the interests of national and provincial or 
State. governments. Federalism itself js a form of government 
of varying content. In the delicate task of constitutional 
adjustment, the Courts under the British and American systems, 
even if not under certain Continental constitutions, have a very 
important ‘part to play. The best illustration of this statement 
iş found in the American system on account of the long history, 
of the American democracy: One need not wade through the 
maze of sometimes apparently conflicting decisions of the 
Supreme Court of the United States, say, on the commerce and 
the due process clause of the American constitution to come to 
a. conclusion that the delicate task of: harmonising national and 
State interests, of individual liberty and the rightful sphere of 
the intervention of government has, on the whole, in the 
different periods of history, been discharged in a unique manner 
by the Court, criticisms to the contrary notwithstanding. In the 
hands of the Court: “the constitution has become a plastic 
instrument to be adapted to a growing nationalism” Asa 
recent writer puts it, “the constitutional document has been in 
the various pronouncements of the Court examined as critically 
and minutely as though.it were verbally inspired.” “No 
doctrinal confession in a church has suffered, such a metamor- 
phosis in meaning combined with an unimpaired respect for 
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the letter as the fundamental law of the American constitution.” 
In the result, a constitution which was designed when it, 
was framed to serve the interests of an agricultural country 
with a population of 3 millions has wonderfully reacted to the, 
changed conditions of American democracy in an industrial 
epoch and to an age whichis profoundly affecting the relationship 
between the State and the individual and vice versa. That isa 
great tribute both to the fathers of the American constitution, 
and to the work of the American judiciary. It looked as if the 
other day during the post-war economic crisis the constitution 
was about, to give way but the catastrophe has been averted and 
there has been a fresh accession of strength to the Supreme 
Court. 


In evaluating the work of the Court, it is not as if I have 
not taken into account the criticisms that have been levelled 
against its work, its oscillations of opinion with a change of, 
personnel in the Court, its sometimes ranging itself, as it is 
stated, with the forces of reaction, sometimes appearing to 
espouse American nationalism and sometimes state particularism, 
but giving full weight to these criticisms the verdict has to be. 
on the whole in fayour of the Court, which has functioned for 
nearly a century and a half and the claim made by President 
Wilson that the fundamental instrument is in the nature of a 
tap root from which has grown a constitutional system is largely 
due to the work of the Court. Similar influence of judicial 
interpretation is seen in the evolution of Dominion constitutions. 
Though the Judicial Committee has not subscribed to certain, 
rules of interpretation which the Supreme Court of the United 
States has laid down, it is common knowledge that, as a result 
of the interpretation put by the Judicial Committee on the 
British North America Act, the constitution of Canada to-day 
has assumed in several respects a form different from what was 
expected or intended at the time.. If to-day the Canadian, 
Provincial Governments are not merely local governmental: 
units but are in the position of States exercising what may be 
termed sovereign functions for this purpose, it -is not a little, 
due to the decisions of the Judicial Committee. Owing largely 
to the ‘growth of nationalist feeling in Canada and a sense of 
its new-born status under the Statute of Westminster and the 
recent developments in Dominion autonomy, discontent has 
been expressed in several quarters with some of the decisions of 

a . 
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the Judicial Committee. But that does not in any way affect 
the substance of my remarks. 

Similir observations apply to the work of the High Court 
of Australia which is the final Court of Appeal in constitutional 
matters except when special leave is granted by the High Court 
which is seldom given. As a result of the work of the High 
Court of Australia, the constitutional balance bas shifted from 
the >tates to the Centre in several respects contrary to the 
expectations of those concerned in the framing of the constitu- 
tion. The diffusion of political power in a federal state is a 
major issue of politics at the present day, which may render a 
large scale economic reform difficult, if the Centre and the 
Provinces in India do not work in harmony with a single eye to 
national prosperity and consolidation.” At the same time, as is 
pointed out in a recent’book, federalism may afford a guarantee 
against the emergence of the‘totalitarian State. The success of 
a federal scheme, as I have already pointed out, would, to a 
very large extent, depend upon a co-operation between the 
Centre and the units, the prevention of unhealthy rivalry among 
the units themselves and the vesting of au overriding power in 
a responsible national government at the Centre in times of 
emergency. i - f 

By far the most important source of law in the present era 
is legislation. An ever increasing legislative activity is a special 
feature of the modern State, whatever be the form of govern- 
ment obtaining in the particular polity. According to a recent 
estimate, the output of: legislation in the post-war period in 
England exceeds the output of legislation in the 19th century, 
and is far in excess of the legislative activity of the State in the 
centuries that preceded it. It is a common place of politics to 
state that the political ideal of the age and the prevalent social 
and economic tendencies give the necessary direction to the 
course of legislation. While it is true that in Europe -the 
introduction of democratic government was, in the early stages, 
strangely enough, followed up by an emphasis upon the doctrine 
of laissez-faire in politics, very soon it came to be realised that 
laissez-faire could not be a sound working rule in a democratic 
polity, as, naturally, the enfranchised masses began to press for 
the betterment of their social and economic conditions. The 
movement towards social amelioration isa necessary concomitant 
of the democratic movement. In spite of the fact that English 
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democracy is averse to effecting any convulsive changes in 
society, it is common knowledge that there has been “ path- 
breaking” industrial legislation in England which made her the 
pioneer of industrial law, whose example has been followed in 
every other country. Even a cursory glance at the statute-book 
will reveal that legislation regulating the conduct of industry 
and agriculture isexpanding enormously in volume and growing 
in complexity, and, in accordance with modern trends, there 
ąre a large number of statutes modifying in various degrees 
freedom of contract. As the Lord Chief Justice of England 
put it in a recent case, referring to the Factory and Workshop 
Acts, “A large purpose of these statutes was to save workmen 
from themselves.” There is no school of politics which does 
not recognise at, the present day the right of the State’ to 
intervene to regulate competition, to prevent exploitation, and 
to exercise control over working conditions. Even avowed 
exponents of individual liberty and, property have come to 
realise the need for “ the State checking the blind results upon 
the many, of economic actions which are undertaken for gain 
by the few, and the legitimacy of the demand for a strong 
government to control economic forces with the object of giving 
the many, economic security.” A recognition of the growing func- 
tions of the State and of the regulation of economic conditions 
as a part of the accepted philosophy of government necessarily 
lead to the devolution of governmental functions upon adminis- 
trative bodies and agencies under the authority of Government 
created for the purpose. This delegation, as is pointed out by 
Mr. Wade in his recent edition of Dicey, is not confined to 
government departments but extends to numerous statutory 
departments which cannot be regarded as departments of State 
directly responsible to the legislature. 

In spite of the criticisms levelled against administrative and 
legislative delegation, the report of the Donoughmore Committee 
reveals that recent tendencies in legislative methods are inevitable 
and are bound to grow. All that can be expected is to give a 
proper direction to such methods and practices. In regard to 
administrative bodies exercising quasi-judicial functions, while 
the highest court in the land has necessarily to exercise a 
testraining influence to see that these bodies do not overstep their 
jurisdiction in the interests of sound and efficient administration, 
the bodies themselves: will have ‘to be given a latitude and 
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freedom of action without any sacrifice of the fundamental 
principles of justice. While legislation in any modern State 
necessarily involves a certain degree of interference with even 
what may be termed ‘liberty of person’ in the larger sense of 
that expression, care has to be taken that the foundations of 
such liberty are not sapped. 

Even the United States, aei constitution is based on the 
18th century notions of individual property and sanctity of 
contract, have not been able to resist the tendencies of the age. 
The New Deal legislation has been actuated by the guiding 
principle of a pervasive goverdmental interference with all 
branches of private business. The legislative activity of the 
State has invaded every sphere—the reduction of private debt 
under the moratorium legislation, the inflation of currency, the 
banking system, and agricultural and industrial production. The 
need has been recognised for finding a rational compromise 
between individual-rights, and public welfare, the security of 
the State being placed by every section of political opinion above 
the security of vested rights. There is an increasing realisation 
of the necessity of the laws being every day adjusted to a new 
environment and even the constitution being so interpreted as 
to meet economic realities. 

The growing tendencies in England cannot but have their 
reactions on the Indian-scheme of government. In spite of the 
essentially individualistic and family basis of Indian social 
organisation and the village-community system of local Govern- 
ment, from very early times, the State in India has taken upon 
itself the functions assumed by the modern State in European 
countries. In illustration of the above statement, I would only, 
refer to such matters as irrigation, control of communal property,- 
forests, and regulation of land revenue. Legislative interference 
for regulating and adjusting the different interests which have 
grown up in the land in the course of centuries has been a 
special feature of British Indian Administration. The democratic 
legislatures. of India under the new constitution are confronted 
with the problem of large-scale legislation in regard to these 
matters. While the interests-of agriculture, as the staple source 
of living for the large mass of people in this country, will have 
to be safeguarded and fostered, and while every effort has to be 
made. also to help the cottage industries in villages and in the 
suburbs of towns, this country cannot be expected to keep pace 
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with the civilized world, sustain its growing population and 
ensure a proper standard of living for it, unless every endeavour 
is made to help large-scale industrial enterprise of various kinds. 
A large-scale industry in industrial centres cannot but bring in 
its train the problem of adjustment of the relations between 
capital and labour according to modern ideas, the prevention 
of overcrowding and the ensuring of sanitary surroundings. 
The task before the legislator dealing with industrial problems 
is how to harmonise the interests of capital and labour and 
secure a fair deal for the labourer without destroying initiative 
and. enterprise. In the process, the key industries of the country 
must necessarily come under the control of the State, if not 
under its direct management. - 


Meanwhile, the constitution itself is in the melting pot and 
the determination of legislative spheres takes up a good portion 
of the time and energy of the best minds in the country. The 
problems that await solution call for the exercise of the wisest 
statesmanship. They cannot be solved by dilating on a priori 
theories borrowed from the West or antiquarian researches into 
the state of society in ancient and mediæval India. There is no 
use of a too rigid insistence on sanctity of contract or 
inviolability of property. Nor will slogans copied from books 
which have no relation to the concrete facts of the Indian 
situation which may result in strife, discord and misery of 
millions, do any good. The politician, the lawyer, and the 
average citizen will have to strive for a new social harmony. 


In the foregoing remarks I have not made any special 
reference to the need for change in the personal law of the 
Hindus, as the reform of Hindu Law including the law relating 
to women’s rights, is merely a part of the larger problem of 
social and legislative charges. I am aware that in this matter 
your Staté has set an example, in many respects forestalling 
British Indian Provinces. The process of change by textual 
interpretation by commentaries of acknowledged authority is no 
longer available, as that source is, of necessity, dried up under 
modern conditions. The process of change by judicial construc- 
tion is still available to some extent, but the very nature of judicial 
process, as has already been pointed out, imposes obvious limita- 
tions on the expansion and adaptation of the law. It must be 
admitted that in several branches of Hindu Law, the Judicial 
Committee and the Indian High Courts -have recently given-a 
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proper direction to the development of Hindu Law, though now 
and then there.have been decisions which have taken the pro- 
fession and the public by surprise. Piecemeal legislation has in 
glaring instances set right.some rules of Jaw out of tune with 
modern conditions and the social consciousness of the people, 
though such legislation has occasionally resulted in making parts 
of Hindu Law an unintelligible jumble. A wholesale and radical 
change in the very concepts of Hindu Law is demanded by one 
school of social and legal reformers while another set is strongly 
opposed to any kind of legal change, though they easily recon- 
cile themselves to even a chance decision revolutionising or 
making a serious inroad on our notions of the-law. 

Well-instructed opinion is decidedly in favour of changes 
in the joint family law in the interests of the growing commer- 
cial needs of the country, while, at the same time revlising that 
in the larger i-terests of agriculture unless group property of 
some kind is recognized there may he total dismemberment of 
property and fragmentation of holdings in the villages. In any 
reform of Hindu Law, the interests of rural economy cannot of 
course be ignored. i 

The time also seems to be ripe for a codification of the 
Hindu Law of Succession on rational lines and òn an intelligi- 
ble basis without the Courts having to go through the process 
of calculating pindas which are never offered or a calculation of 
the particles of blood with reference to certain artificial rules 
laid down by our forefathers. 

The law of adoption may be easily simplified without the 
lawyer having to dissect the pronouncements or dicta of the 
Judicial Committee in different cases on the problem of the 
nature of sapinda consent that is required for a valid adoption 
or the limits for the due execution of an authority to adopt. 

The law as to the obligation of the different members of 
the family in regard to debts is still in an uncertain state and 
makes the task of the legislator working in new fields of social 
and economic reform exceedingly difficult. 

The Indian law of procedure and limitation occupies too 
much attention of the Courts and a good deal of public time is 
wasted in unravelling a rule of procedure or the true import of 
a particular article of the Limitation Act. Procedure is. intend- 
ed to facilitate and ensure the administration of justice on 
sound principles and the law of limitation is similarly intended 
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to prevent agitation of stale claims. When'the earlier Codes of 
Civil Procedure were enacted, they were mainly intended to 
assist Indian Courts with ready-made and detailed rules in the 
conduct of trials with due regard to ‘certain fundamental 
principles in the administration of justice according to British 
ideas. When the Code of 1882 was repealed and that of 1908 
was enacted, a serious attempt was made to differentiate between 
what might be regarded as principles of procedure, which were 
embodied in the main sections of the Code, and certain other 
-provisions of a less important character which were relegated 
to the schedule and the rules portion of the Code which might 
be altered by the different High Courts in India. It was hoped 
that a certain elasticity of procedure could or would be secured 
by recourse to this machinery. But the experience of the 
working of the Code for the last 30 years has shown that the 
hopes of those responsible for the Code of 1908 have not been 
realised to the extent anticipated. Litigation involving pure 
questions of procedure has not, to any appreciable extent, 
diminished, and the number of decisions on such questions is 
decidedly on the increase. It does not require a detailed investiga- 
tion to come to the conclusion that the number of decisions in 
the English Law Reports on pure questions of procedure bears 
no proportion whatever to the vast mass of Case law on 
procedure in India. 

The Indian law of limitation is another subject which may 
well occupy the attention of the law reformer. When the 
Limitation Act was arranged into sections and articles laying 
down the starting point of limitation and different periods of 
limitation for various kinds of suits and applications, it was 
hoped that the Act would furnish ready-made answers to 
mofussil courts dealing with questions of limitation, and that 
the enactment would prevent the agitation of stale claims by 
litigants. The hopes have been baffled and the arraignment 
has only served to encumber the Law Reports and increase 
their size and volume. Experience of the working of the 
Limitation Acts of 1871, 1877 and 1908 makes one feel that 
possibly a Limitation Act on the lines of the Act of 1859 and 
the English Limitation Acts is more likely to achieve the 
objects of a proper limitation law than a too detailed enactment 
of the kind similar to the Indian statute. It is easy enough to 
get into a groove but very difficult tọ get out of it. ‘Anyhow, it 
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‘ought to be possible for the law reformer to devise a simpler . 
Code of Procedure or rules of limitation without in any way 
sacrificing the paramount interests of justice. 

The law of ‘evidence in force in British India, while 
resting on pre-eminently sound principles, is too antiquated and 
is capable of being improved in the light of recent developments 
in England. There is no reason also why an easily understood 
procedure should not take the place of ancient writs, as has 
been done in England, without in any way sacrificing the true 
spirit and principle underlying these writs. : 

` To carry out all these reforms, it is necessary to infuse'a 
new spirit in the lawyers and legislators—lawyers, who think 
not in terms merely of reported decisions and antiquated rules 
of a bygone age but in terms of a living and progressive 
society, and legislators with a sociological bent of mind. There 
must be a standing committee in every law association which 
would approach the study of these problems in a broad and 
catholic spirit and which would make suggestions as to legal 
changes. The Government, in their turn, ought to invite the 
sympathetic co-operation of the Profession. That, of course, 
does not involve that the Government are to sacrifice the 
interests of the public or the fundamental and ultimate aims 
of the party which, for the time being, is in power under a 
democratic form of Government. 


SUMMARY OF ENGLISH CASES. 


Rosertson v. Perros M., Nomaxos, Lro., (1939) A.C. 371 (H. L). 

Marins Inswrance—JInsurance on hull and freight—Damage to ship before 
charter voyage dus to fire—Ship repaired and insurance as on partial loss claimed 
‘ = Chararbarty nol be Jormind C lairi om insane feel as on cons- 
tructive total loss— Maintainability. 

A marine insurance policy was for “4rroj. on freight daa 
or otherwise in and/or over” and was a time policy for twelvė 
months. It was expressed to be subject to the Institute Time Clauses— 
Freight, which were set out in a slip attached to the policy. It also 
incorporated the hull and machinery policies. The vessel was charter- 
ed to a Belgium Company to load a cargo of crude oil for ports in the 
United Kingdom. While repairs were being executed: before the 
starting in ballast on the voyage, there was an explosion on board 
followed: by a fire resulting in damage. The owners had the ship 


© 


t1) THE MADRAS LAW JOURNAL. 113 


repaired and claimed -for partial loss up to the full insured value of 
28,0001. for it. The charterparty was never performed ; and the 
shipowners claimed under the freight clauses from the insurers the 
full freight as on a constructive total loss. The insurers contended 
(1) that there was not a constructive total loss of the vessel because 
there had been no notice of abandonment by the owners who on the 
contrary had elected to retain the vessel and claim as for partial loss 
and (2) that the claim was excluded as being consequent on loss of 
time because the repairs took so long as to make it impossible to 
perform the charter party. 

Held (on a construction of S. 61 of the Marine ae Act, 
1906), that there was a constructive total loss and the shipowner was 
entitled to the amounts claimed. 


(1938) 2 K.B. 603, affirmed. 





Pratt v. Pratt,.(1999) A.C. 417 (H.L.). 

Divorce—Desertion——Refusal by deserted spouse to allow a mesting to 
discuss resumption of marital relation in spite of request—Effect on desertion. 

Where the deserting spouse writes letters which indicate a genuine 
and honest desire to see and discuss matters with her husband in the 
hope that this would result in their “ coming together ” in their making 
“a new start”? and “a home together in the future ” and the hus- 
band refuses to allow a meeting to take place, her continued absence 
thereafter cannot without an utter misuse of language be called a 
desertion. 

Decision of Court of Appeal in (1999) P. 117, affirmed. 





FARLEY o. WESTMINSTER BANK, (1999) A.C. 430 (H.L.). 

Wills—Gift for “ parish work °—If valid charitable bequast. 

A will contained a bequest to vicars and churchwardens “ for 
parish work.” 

Held, “ parish work” are words of such vague import as to go 
far beyond the ordinary meaning of charity in this case in the sense 
of being a religious purpose. The words are so wide that on no 
construction can they be brought within the limited meaning of 
“ charitable ” as used inlaw. The gifts therefore failed. : 

(1938) Ch. 482, (C.A.), affirmed. 





BoagaNaN WOLLASTON’8 CONVEYANCE, In re: Curre yp. Boora- 
NAN WOLLASTON, (1939) 1 Ch. 738 (G.A.). 
Joint tenants—Purchase of land jaintly—Covenant not to sell without 
unanimous consent of all—Application by one to order sale—Sals if to be 
O 
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ordered—Practice—Appeal—Evidence that could and ought to have ben 
but before trial Court—If to be admitted on appeal for the first time. 

Several persons who had purchased land as joint tenants entered 
into a mutual covenant whereby the land was not to be parted or 
dealt with except with the unanimous consent of all. Where one of 
the parties applies to the Court to order a sale, the Court will not 
aid that party to break his contractual obligations. 

(1939) 1 Ch. 217, affirmed. 


An application for admission of fresh evidence was rejected on 
the ground that it was evidence that could quite easily have been and 
ought to have been put before the Court below if it had any relevance 
to the appellant’s case. 





MAOLENNAN, In re: Few v. Byrne, (1939) 1 Ch. 750 (G.A). 

Deeds and wills—Construction—Principles—Annuities of clear sums after 
deduction of income-tax—Raliefs recovered by annuitants under Income-tax 
Act—If to be returnsd to trustess of estate. ` 

Tn construing documents, each word used by the settlor, or the 
testator, as the case may be, must be given its true and proper meaning 
in the context, and it is not legitimate for the purpose of construction 
to treat phrases used in the document as though they had been differ- 
ently expressed. The precise language of the document is to be 
examined and the proper construction placed on it in relation to the 
particular subject-matter it deals with. 

Under a will the testator bequeathed certain annuities each to 
his wife, children and wife’s brother (not free of income-tax) and the 
residue to his wife. By a subsequent family arrangement they charged 
. the residue of the annual income of the residuary estate (after pro- 
viding for the annuities under the will) with the payment by the will 
trustees of “ such an annual sum as together with the annuity under 
the will (£ 250) would (if such annual sum and annuity respectively 
were payable to the annuitant absolutely) after deduction of income- 
tax but not sur-tax leave the sum of £ 500 clear of all deductions for 


income-tax but not sur-tax.” The annuitants were entitled to some 
reliefs for refund under the Income-tax Act. 


Held, on a construction of the deed and will, that the reliefs to 
` which the annuitants might become entitled under the Income-tax 
Act should be returned to the trustees of the estate. 





In re Beatz: Ex parte Tar Boarp or Trane, (1939) 1 Ch. 761. 

Bankruptcy Act (1914), S. 19 —Elsction of trustes by creditors—Trustes 
elected, a member of firm of accountants who had acted for debtor proving for 
debts for professional seroices——Oljection to appointment. 
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On a receiving order against a debtor the creditors elected an 
accountant (a member of a firm who had acted for the debtor and was 
a creditor in respect of debts for professional services) as trustee. 
On objection taken by the Board of Trade under S. 19 (2) of the 
Bankruptcy Act, that because of his connection with or relation to the 
bankrupt or his estate it will be difficult for the proposed trustee to act 
with impartiality in the interests of the creditors generally. 

Held, the objection must be upheld. . 


ad 


JOTTINGS AND CUTTINGS. 


The Long Vacation—The vacation which has now begun well 
merits its title of “ the long,” although in fact it is considerably shorter 
than it was not so many years ago. At one time it extended to 
practically three months, from 8th August to and November ; later 
it was curtailed to ten weeks from 13th August to 23rd October ; 
while more recently it has been again abbreviated. Foreign observers 
have often commented adversely on its length. The Grand Duke of 
` Weimar—Goethe’s Grand Duke—in a conversation with Crabb 
Robinson “ expressed his disapprobation of the English system of 
jurisprudence, which allowed lawyers to travel for months at a time,” 
and Robinson had to admit that the Grand Duke was right. No 
doubt from the purely business point of view it seems highly anomalous 
to close the courts for so long a time, but the good sense of the English 
race seems carly to have recognised the practical benefit of a cessation 
of litigation for a considerable period, and as one of the old judges, 
who doubtless appreciated the rest which came to him during “ the 
long,” once declared, it was absolutely essential that there should be 
a lengthy truce in litigious warfare to give the needed recovery from 
the contemplation of human nature not always at its best.—J.7., 


1939, p. 613. 





Sumneriana.In each generation there is usually some member 
of the Bench who stands out in bold relief as possessing certain qua- 
lities which distinguish him from his colleagues and give him a title 
to remembrance which is denied to the judge, however eminent in 
many respects he may be, who is without that element of character 
or idiosyncrasy which stamps him as distinctive. To the former class 
of judges Baron Parke in a past day certainly belonged. That dis- 
tinguished judge simply revelled in law, and nothing pained him so 
much as to find the record not drawn in what he considered the ` 
orthodox style; but although his decisions are still quoted and 
treated as authoritative, perhaps his chief title to diuturnity are ‚the 
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stories which quaintly reflect his passion for law, as exemplified in 
the story which, if not strictly true, should be, of his taking a “ beautiful 
demurrer” to the sick bed of a professional friend to cheer him into 
convalescence. Not very many of Parke’s successors on the Bench 
have left their mark quite so distinctive as he did, but the late Lord 
Sumner ran him very close. Lord Haldane once described him as 
“a consummate lawyer”; but he was something more, possessing 
as he did the gift of rapid decision and the gift of expressing it in 
pointed language seasoned with wit—L.T., 1939, f. 99. 





At the Bar,—Like a good many others who were to achieve fame 
in the law, John Andrew Hamilton, afterwards to be ennobled with 
the title Lord Sumner, did not spring into professional fame all at 
once ; but he was never idle, his pen, pointed with causticity, was 
busy in the columns of the now long extinct Academy, and later, 
in the writing of something like 300 articles for the Dictionary of - 
National Biography into which he would slip a caustic comment 
eminently characteristic of him. In those early days he also wrote 
a short blography of Dan O’Connell, wherein we find this little jibe | 
at his predecessors in the same biographical field: ‘ O’Connell’s 
biographers do not agree as to what Inn he studied at; his son John 
says Lincoln’s Inn; Daunt says Gray’s Inn; and Shiel, the Middle 
Temple. All these may be presumed to have had means of knowing 
the truth. Fagan follows Daunt, and Huish, Shiel; Mr. Shaw 
Lefevre puts him at the Inner Temple. There are no more Inns of 
Court.” Occasionally this vein of humour would find expression 
even in the pleadings which came from him in his early days. Thus 
he was once called upon to draw a defence to an action for breach of 
promise of marriage. The plaintiff’s statement of claim contained 
the usual allegations ; the defendant promised to marry the plaintiff ; 
the plaintiff was always ready and willing to marry the defendant ; 
but the defendant refused or neglected to carry out his promise, 
whereby the plaintiff suffered damage in respect of which she claimed. 
As it came from Hamilton’s hand the defence was a model of brevity, 
simplicity and wit. This it was: “The defendant admits that the 
plaintiff was always ready to marry the defendant, but save as afore- 
said the defendant denies each and all of the allegations contained in 
the statement of claim.”—L.T., 1939, P. 99- 





As a Leader and Fudge——When Joseph Walton became a judge, 
Hamilton took silk, and till his promotion to the Bench there was 
scarcely an action of commercial importance in which he was not 
engaged. It is not easy to be amusing about charter-parties and 
bills of lading, but even to these prosaic documents Hamilton could 
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impart a fascination. Many were the great forensic combats he waged 
against his most formidable opponent, Thomas Edward Scrutton, an 
equally great lawyer, but not quite so witty, and who ere long was to 
follow him on to the Bench. As a judge, Hamilton established a 
record for the rapid despatch of business. Never once as a puisne 
did he reserve judgment. Although his judgments were at times a 
trifle long, they were models of lucidity and punctuated with caustic 
comment. In Attorney-General v. Reynolds (104 L.T. Rep. 852), a com- 
plicated case as to common rights in the New Forest, he had to 
consider whether a particular structure, sometimes called a “ garden 
house,” sometimes a “bungalow,” and sometimes a “ cottage,” 
was a dwelling-house in respect of which certain rights could 
be claimed. In reading the judgment the student’s interest is 
not lessened when in the midst of much technical detail he alights 
upon the following pleasant touch : “ In summer time, with a house 
full of guests, I have no doubt that a bachelor guest might consider 
himself very tolerably lodged there; I think it is possible, in an 
emergency, even a manservant ighi consent to occupy it.” Ina 
later case, where a schoolmaster unsuccessfully sought to maintain 
an action for certain words alleged to have been spoken of him, 
Lord Sumner, as he had now become, said that “ if a change of the 
law is desired, it is from the Legislature, as it was in 1891, that relief 
must come. It could be simply obtained ... by enacting that a 
schoolmaster should be deemed a woman within 54 & 55 Vict, c. 51, 
S. 11"°—L.T., 1939, p. 99. 
‘All in Public —At the Manchester Assizes recently, Mr. Justice 
Croom-Johnson, after condemning a man to six months’, imprisonment, 
cancelléd the sentence on further reflection and bound him over. 
“ Although I could have altered your sentence behind the scenes,” 
be said, “ I thought it better that you should come before me in 
public and that I should indicate why I am doing that which I am 
about to do.” Some judges prefer to be merciful by stealth, others 
have mercy secretly thrust upon them. Of the former, Mr. Baron 
Martin, after passing a severe sentence would sometimes modify it 
in favour of the prisoner before signing the calendar. Of the latter, 
that William O’Brien whose behaviour on the Irish Bench aroused 
so much criticism used to pass the most erratic sentences, sometimes 
ferocious, sometimes sentimentally lenient. Some of the more 
‘ farcically heavy punishments inflicted by him appeared upon the 
Crown Book with the spoken word discounted by as much as 80 per 
cent.—S. F., 1939, p. 638. 





Behind tha Scenes—In the sentencing of prisoners, Mr. Justice Day 
had a system all his own. The heavy punishments he distributed- 
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in open court struck terror into the hearts of the members of the 
criminal classes listening in the public gallery. Then, having pro- 
duced the desired effect of frightening them out of their wits, he would 
revise his sentences without any publicity when he came to sign the 
calendar. Once public indignation was thoroughly roused when at 
Carlisle Assizes he condemned a man to five years’ penal servitude 
for stealing a waistcoat. “ Faith,” said an Irish member of the Bar, 
“ if the fella had stolen a suit of clothes he would have hanged him.” 
The storm reached the House of Commons and the Home Secretary 
was asked a question about this exploit of Day, J. To everyone’s 
surprise he answered : “ It is not a fact that John Jones was sentenced 
to five years’ penal servitude for stealing a waistcoat.” There was 
consternation in the House as the questioner had been in court at the 
time. Then the Home Secretary continued: “ I hold in my hand 
the calendar, and it appears that John Jones was sentenced to six 
months’ imprisonment.” —S. 7., 1939, p. 638. 





Home-made Wills.—All lawyers are at some time or another con- 
fronted with the layman who demands to know why he should pay 
to have a will drawn up for him when he can do it perfectly well 
himself and save his guineas. “I am certainly capable,” he says, 
“ of stating clearly what I wish to happen to my money.” For such 
the case of Re Smithers: Watts v. Smithers and Others (The Law 
Journal, August 5, 1939, p- 101) is useful ammunition. The 
testatrix obtained a printed will form, and when her “securities”! 
had been converted into cash, she made bequests of two-thirds 
of the proceeds, and the “remainder of the money.” She 
did not know upon what a quaking bog of judicial interpretation 
she was walking. “ Securities ” has a primary and a legal meaning, 
so that there was no doubt that certain money belonging 
to the deceased passed under that heading. But the testatrix also 
possessed shares in industrial companies. Could it be said that 
those stocks and shares were included in the term “ securities ”? 
Crossman, J., held that they could not, and to include them would 
only be guessing the testatrix’s intention. It is no disrespect to the 
learned Judge to say that had he permitted himself to guess he would 
almost certainly have come to the opposite conclusion, especially in 
view of Re Scorer: Burtt v. Harrison (94 L.J. Ch. 196). The tes- 
tatrix was making her own will, and as she almost certainly did not 
know the strict meaning of the word “ securities ” she could only 
have used it in the colloquial sense. Those interested in her estate 
have now had to pay many times what she originally saved in lawyers’ 
fees.—L. F., 1939, p. 108. 
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The Great Seal—In view of the forthcoming visit of the Lord 
Chancellor to Canada, the announcement at p. 644 of last week’s 
issue that His Majesty the King has appointed Commissioners to have 
the care and custody of the Great Seal while Lord Maugham is 
absent from the Kingdom, is a remainder of the fact that the Great 
Seal, to which an almost mystical significance attaches as the sign and 
symbol of the highest authority, cannot be taken outside the realm, 
secing that it may at any time be required to be used. With its custody, 
we naturally associate the Lord Chanceller for the time being, and 
indeed its transfer to him invests him with the manifold powers attach- 
ing to his high office. A recent writer tells us that in early times, the 
Lord Chanceller was the King’s Chaplain and the Keeper of his con- 
science, and remains the Keeper of the Great Seal. Considering its 
official importance, the Great Seal has always been carefully conserved, 
though not always in the precise fashion waggishly asserted by 
Dickens who made one of his characters declare that it was guarded 
night and day by two men in bag wigs and with drawn swords. 
Even all the care bestowed upon its safe custody has not, however, 
always conferred immunity upon ic, for at least on one occasion it 
was stolen from the house of the Lord Chancellor. In an old report 
relating to the Court of Chancery occurs this curious item: “For 
sixteen yards of woollen cloth at 8 s. a yard to use about the Great 
Seal at the time of sealing, for one whole year, £6 3s.” When a new 
Great Seal is made, the old one is “damasked’’, that is, tapped 
slightly with a hammer, which is assumed to deprive it of its former 
virtue, and then it becomes the perquisite of the Lord Chancellor for 
the time being.-S. F., 1999, P. 645. 


BOOK REVIEWS. 


Tar Worxine CONSTITUTION OF Inpia, by S.M. Bose, M.A., LL.B. 
(Cantab.). Published by Oxford University Press, B. I. Building, 
Nicol Road, Bombay. Price Rs, 20. 


This is only a commentary on the Government of India Act, 1935, 
as the sub-title of the book shows, The Act is of great importance to 
the practising lawyer, to the student of Indian Constitutional History 
and to politicians and legislators. Each of these may have different 
needs and desire a different type of commentary. The practising 
lawyer may require a Citation of cases decided by the Judicial Com- 
mittee on similar questions arising from the Canadian and Australian 
Constitutional Statutes. The student may require historical treatment 
and the politician and legislator may not require much of either for 
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his limited purposes. Many Editions of the Act with and without 
much commentary are bound to be brought out to serve all three 
groups in varying degrees. This book is intended primarily for the 
lawyer but the other two groups will find it useful. A commentary 
may run into minute details of decisions and become diffuse or may 
deal with principles and furnish guidance for the student and lawyer 
without running into any great detail. The commentary of the 
author is sharp and pointed. It is needless to add that the neatness 
of the printing assists in making the book ataa, Ao DE 


a few errors here and there. 


A supplement of the Orders in Council may be required to com- 
plete the usefulness of the book for the lawyers in particular. 





Tse LecaL Praorrmioners Acr with Inpran Bar Counans Aor, 
1926, by Kshitish Chandra Chakravarti, u.a., B.L., Advocate, Federal 
Court, Delhi, Fourth Edition, Revised and Enlarged. Published by 
M.C. Sarkar & Sons, Ltd., 14, College Square, Calcutta. Price 
Rs. 3-8-0. - 


We have great pleasure in acknowledging the receipt of the 
commentaries on the Legal Practitioners’ Act by Mr. Chakravarti. 
This is the latest commentary on the enactment. The book opens 
With an introduction which gives a historical account of the law on 
the subject from the earliest times. The various enactments bearing 
on the subject from time to time in the several provinces are noticed 
and their effect summarised in the introduction. Then follow the 
provisions of the Act with a full commentary giving all the decisions 
in their appropriate places and explaining the scope of the sections. 
The appendices give the other enactments bearing on the topic, the 
most important of which is the Indian Bar Councils Act. The 
rules relating to legal practitioners framed by the High Courts 
are also given by way of appendices. ‘Thus no effort has been spared 
to make the book a comprehensive guide on the subject. We hope 
that the book will meet with the popularity which it deserves. 
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COPARCENER’S RIGHT TO SUE FOR‘ 
SEPARATE MAINTENANCE 


BY 
S. VENKATARAMAN, B.A, M.L, Advocate, Madras. 


Non-existence of right assumed 

It is somewhat strange that the competency of a suit ipi a 
coparcener for separate maintenance has seldom come up for 
examination by Courts of law in the past. It seems to have 
been more or less assumed generally that among the male 
members of an ordinary undivided Hindu family a suit by one 
member against another for maintenance is not sustainable.1 
Adverting to the view that where a member could have sued 
for partition he could not sue for maintenance, the. criticism 
has been made: 


“But it is dificult to see why a coparcener, who is willing to continue as 
a member of an undivided family should be driven out of it by what must be 
wrongful conduct on the part of the manager in refusing him his proper 
support out of the family funds.”? 


The question arises whether there is any basis at all t to 
warrant the view referred to. 
Nature of coparcenary 

According to the true notion of an. undivided, family in 
Hindu law, no individual member thereof can predicate of the 
joint and undivided property that he has any certain and definite 
share therein. The proceeds of the undivided property must be 
brought into the common chest and applied for the purposes af 
the family.8 Until the joint status is disrupted each coparcener 
has a right to common possession and - enjoyment “of: the 





E West and Buhler, Hindu Law, 4th edn, p. 603. l 
. Mayne, Hindu Law, 9th edn, p 658, para, 458, : 
a Appovier v. Ramasubbier, (1866) 11 Moo L.A: 75 at 89 €P, Czo l: 
P 
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coparcenary property.1 If any coparcener is excluded from joint 
possession he need not sue for partition but he can sue fora 
declaration of his right to such possession. He may also obtain 
an injunction to restrain the manager from obstructing him in 
the joint enjoyment of the property.3 
Participation in income 

No coparcener is entitled to any definite share of the income 
of the family property.4 Nor is there any obligation on any 
member of the family to stir a finger if he does not feel so 
disposed, either for his own benefit, or for that of the family; 
if he does do so he gains thereby no advantage; if he does not 
do so he incurs no responsibility; nor is any member restricted 
to the amount of the share which he is to enjoy prior to division.8 
A coparcener has no right to demand an account of the family 
income; even where it exists it is only as incident to the right 
to require a partition.6 His interest, however, carries with it 
the inchoate right to raise an action of partition and that until 
partition is de facto accomplished he has a right to maintenance. 
This is an inherent quality of the right of coparcenary—that is, 
of common property. The individual enjoyment of the common 
property being ousted by the management of the head of the 
family, the coparceners have a right, till they exercise their 
right to divide to be maintained out of the property which is 
common to them, who are excluded from the management, and 
to the head of the family, who is invested with the management.7 
Remedy on infraction of right 

The right being so declared, the question arises as to the 
remedy available to a coparcener for its enforcement should 
there be an infraction of it. The resort to an action for 
partition being a drastic remedy can only be thought of asa 
last step. Still, it has been stated that a son who can sue for 
partition cannot sue for maintenance, but where he cannot sue 





— 


1. Katama Nachiar v. The Raja of Shivaganga, (1863) 9 Moo.1.A. 539 at 
543, 615. ' 


2. Naranbhai v. Ranchod, (1901) ILL.R. 26 Bom. 141 at 144. 

3. Amant. v. Gopal, (1894) IL.R. 19 Bom, 269; Ganpat v. Annaji, (1898) 
LLR. 23 Bom, 144 and Soshi Bhusan Ghose v. Gonesh Chunder Ghose, (1902) 
LL.R. 29 Cal. 500. 

4. Pirthi v. Jowahir, (1887) L.R. 14 I.A, 37: IL.R. 14 Cal. 493 (P.C). 

5. Ranganmant Dasi v. Kasinath Dutt, (1868) 3 Ben.L.R.O.C, 1. 

6. Soorseemoncy Dossee’s case, (1857) 6 Moo.1.A. 526. 

7. - Roma Rao v. Raja of Pstiapur, (1918) 35 MLL.J. 392: L.R. 45 I.A; 148: 
LLR. 41 Mad, 778 (P.C). 
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for partition he is entitled to sue for maintenance. If a right 
to maintenance is an inherent right of every coparcener it is 
difficult to perceive why he cannot enforce that right by suit 
and what paramount or compelling reason there can be to 
make it desirable that he should sue for partition only. The 
proposition resis on the authority of a decision of the Bombay 
High Court referred to in Himmatsingh v. Ganpatsinghs. 
According to it a suit by a coparcener against others for 
maintenance will not lie unless he were indeed illegitimate, or 
suffering from some other disability to enforce partition. In 
Himmatsingh v. Ganpatsingh,S the property out of which 
maintenance was sought was impartible and there’ was no 
possibility of partition. It was held that a suit for maintenance 
would be competent. Adverting to the earlier case’, the Court 
merely observed: 

"We say nothing as to the right of a son to sue for maintenance where 
he might sue for partition,” f 
thereby leaving the point open. In Ramachandra v. Gopal 
Vaghs, under the impression that Himmat Singh’s case? allows 
a suit by a coparcener for separate maintenance to be brought 
generally, Pinhey, J., observed: 

“I think it not at all improbable, that in some future case, when the 
point is further considered and exhaustively argued, . . . the authority 
of Himmatsingh v. Ganpatsingh® will be shaken. And I should be glad to 
ace that case overruled, for the rule which it lays down appears to me to be 
subversive of Hindu society and very injurious. I can conceive nothing more 
fatal to the happiness of Hindu family life than for this Court to affirm the 
principle that a Hindu father is liable to have to provide for each of his sons 
a separate maintenance, while the sons may choose to live a life of idleness 
and probably in consequence ... . a lfe of vice.” 


The criticism fails to notice that there is no obligation 
whatsoever on any coparcener to exert himselfé, and that his 
right to maintenance is an inherent quality of his coparcener- 
ship.6 It is also unduly swayed by the theory of parental 
authority over children. In BAupal v. Tavanappa,® it was held 
that inasmuch as under the Bombay law a son cannot sue for 
partition, he can sue for maintenance on being driven out of the 
family. The decision does not state that if he could have sued 


1. Mayne, Hindu Law, 10th edn, p. 825, pari. 685; Mulla, Hindd Law, 
8th edn., p. 582. 

2. (1875) 12 Bom.H.C, 9 at 96 note. 

3. (1877) I.L.R. 2 Bom, 346. 

4, (1868) 3 Ben. L.R. O.C. 1. 

5. (1918) 35 M.L.J. 392: L.R. 45 1,A. 148: LER. 41 Mad. 778 (P.C). 

6. (1921) LL.R. 46 Bom. 435, 
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for partition he could not sue for maintenance. In a still later 
case,1 the Bombay High Court has laid down, on an application 
by a District Magistrate under S. 88 of the Indian Lunacy Act, 
for separate maintenance for a lunatic son, that such main- 
tenance should be decreed, that a father as manager of the 
joint family is bound to maintain the son, and that the obliga- 
tion is. independent of any consideration whether on account 
of the son’s lunacy the father should maintain him as a person 
disqualified to sue for partition. This decision does not lend 
countenance to the view that a suit for separate maintenance 
will be competent only where a suit for partition will not lie. 
In Bhagwan Singh v. Mst. Kewal Kaur?, a coparcener’s 
widow sued for separate maintenance for herself, her infant son 
and daughter. The suit was.decreed on the ground that the 
manager’s obligation to maintain was absolute. The point, 
however, does not seem to have been raised whether it is not a 
suit for partition on behalf of the son that should have been 
brought. In Harendranath Avastt v. Shibo Sundari Debis, it 
was held by the Calcutta High Court that an adult coparcener 
cannot bring a suit for separate maintenance. The learned 
Judges observed: 
“The only other question is whether he can claim a monthly sum by way 
of maintenance. We are clearly of opinion that he cannot No authority has 
been cited for the proposition that a male member of a joint family who 


refuses to remain joint in food is entitled to separate maintenance out of the 
family funds.” 


Here again the decision rests on assumption and the absence 
of authority to the contrary. 


So far as Madras is concerned, in Subbayya v. Maru- 
dappas, ‘Varadachariar, J., observed: 


“Tt is doubtful if a son can maintain a suit for maintenance against the 
father ‘wheh he could as well sue for partition.” 


“The réasons for the doubt raised are” not given and 
probably it was engendered by the statement of the position in 
ihe fext- books. “In .Cherutiy v. Nagamparambil Raru,s the 
plaintiff | ‘sued for separate maintenance for himself, his ‘minor 


We ee A g e 


son and others against. the manager of. the joint. family.. It was 


ce Chanvir “Gavda v. District Magistrate, Dharwar, (1926) IT.R, 51 
Bom, 120, 

2. (1927) LL.R. 8 Lah. 360, 

3. (1909) 3 I.C. 378 at 380. 

4,- (1936-71 M:L.J. 568: IL.R. (1937) Mad, 42. 

5. (1939) 1 M.L.J. 683. : 
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held by the High Court in the first instance that the suit was 
incompetent, that so far as the adult coparcener was concerned 
his remedy on denial of maintenance was to sue for partition, 
and that as regards the minor coparcener the suit should have 
been in the alternative either for partition or for maintenance, 
as the Court may decide. This decision has however been 
recently reversed in Letters Patent Appeal and it has been held 
that even an adult coparcener can ste for separafe 
maintenance.) As a direct and authoritative exposition 
the decision is invaluable. The manager occupies a posi- 
tion analogous to that of a trustees He may in fact be 
compared to a quasi-trustee subject under Ss. 95 and 96 of the 
Trusts Act to obligations similar to those of a trustee and as 
such enabling the beneficiary to compel him to perform his acts 
of duty under S. 61 of the Act. It is also true that there is no-. 
reason founded on sound principle, why a Hindu coparcener 
who is excluded from the enjoyment of his rights should against 
his will be driven to sue for partition, to secure relief.s This 
will however be a double-edged consideration. If to keep the 
family unbroken the coparcener is allowed to sue for separate 
maintenance, it may be that the manager will find the family 
discipline undermined and a lack of co-operation and team work 
—which are the ideals of a joint family—promoted, making 
his position difficult and compelling him to sever himself from 
the family. 


Right to sue for separate maintenance should not be absolute 


It-is desirable that the coparcener’s right to sue for-sepa- 
rate maintenance should not be construed as an absolute right, 
but one depending upon the facts of each particular case. ` If 
the ` coparcenary property is impartible or if the coparcener, is 
disqualified from enforcing a partition or is a ‘minor there is no 
dispute that a suit for maintenance will be competent. It is 
only-in the case of amadult -coparcener that the necessity for a 
_ limitation will arise. Where he is excluded or driven out of the 
family there will be- justification tor allowing him to sue for 


, pad 





1. (1939) L.P. Appeal 96 of 1938: 50 L.W. Short Notes p. 83. Sete et = 
2. Chuckun Lal Singh v. Porun Chunder, (18:8) 9 W.R. 483;-Krishna 
v. Subbanna, (1884) LLR 7..Mad. 564; Annamalai w . Murugasa, (1903) 
13.MLL.J.- 287: L.R. 30. ILA. -220:- LL.R- 26- Madr 544-4P,G)}Perrasey. v 
Subbarayudu (1921) 41 ALL. J. 33: L.R. 48 I.A. 280: I.L.R. 44 Mad. 656 (P. C3). 
3. Naranbhai v. Ranchod, (1901) LL.R. 26 Bom..141. 
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separate maintenance. But where maintenance is not in fact 
denied or joint family lfe has no attractions for a coparcener 
it is difficult to see why he should not be asked to sue for a 
partition. 
Quantum of maintenance 

Where separate maintenance is allowed a question may 
arise as toits quantum. Obviously this will depenu upon the 
resources as well as the needs of the family as a whole. The 
liability to maintain the coparcener is not however limited to 
the income of what would have been his share on a partition of 
the family property.1 





SUMMARY OF ENGLISH CASES. 


Wricger v. New ZEALAND Farmers CO-OPERATIVE ASSOCIATION 
or CANTERBURY, LTD., (19399) A.C. 439. 

Guarantes—Continuing guaranies applicable to “the balance that is now 
or may at any time hereafter be owing’’—Limitation—Commencemeni— 
Contract of sale by mortgagee in pursuance of his powers under mortgage— 
Rescinding from contract and re-sale at a lower price to new purchaser— 
Mortgages tf accountable for purchase-monsy under first sale. 

Where a guarantee is to apply to the balance which at any time 
thereafter is owing, the question of limitation could only arise in 
regard to the time which had elapsed since the balance guaranteed 
and sued for had been constituted, and the number of years which 
have expired since any individual debit was incurred is immaterial, 

There is no legal or equitable principle upon which can rest the 
proposition that a mortgagee who has contracted to sell in exercise 
of his power of sale, and who (the land not having become vested in 
the purchaser) rescinds the contract, is accountable to the mortgagor 
for purchase money which he has never received. 





Maurice o. GotpssroucH Morr & Co., Lro., (1939) A.C. 
452. 
Insurance—Goods held on commission by bailee—Insurance by bailee— 
Loss by firs—Extent of insurance—Respectios rights of wool grower and wool 
broker in the insurance money. f 

The appellants were wool growers who consigned 123 bales of 
wool to the respondents, wool brokers, in whose store they were des- 





1. Mulla, Hindu Law, 8th edn, p. 582; Chanvir Gavda v, District 
Magistrate, Dharwar, (1926) LL.R. 51 Bom. 120. 
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troyed by fire. The respondents had paid the expenses of the road and 
rail carriage to the store and in their name insured the wool along with 
that of other clients. After the fire the respondent claimed to deduct 
from the insurance moneys collected by them, commission which they 
would have earned on sale and charges which they would have been 
entitled to make for receiving, weighing, lotting, appraising value, 
etc., if the wool had not been destroyed. The appellant disputed 
the claim on the ground that the commission had not been and could 
not be earned and the other charges were deductible from the insur- 
ance moneys only as to services actually performed. The policy 
stated that loss or damage was not to include profit of any kind. 
Held, the policy does not cover profits but only the wool. The 
position in the event of loss must depend on the terms of the contract 
and similarly the apportionment of that value between the appellant 
„and the respondents must depend on the respective rights of property 
which the parties had at the date of the fire. The appellant was 
entitled to the whole of the insurance money and the respondents 
were not entitled to deduct the commission and other charges they 
would have been entitled to make if there had been a sale. 





Lapore 2. BENNET, (1939) A.C. 468. 

Constitutional Law—British North America Act, 1867, Ss. 91 and 92— 
Provincial legislation io amalgamate four insolvent municipalities and maks 
consequential provisions—Infringement on power of Dominion legislature— 
Effect on validity. 

By 1935 four adjoining municipalities in Ontario each of which 
had raised loans for local purposes on debentures not charged upon 
municipal properties, were in acute financial difficulties and defaulted 
in payment of debenture interest and maturing principal. Various 
public utility corporations associated with the municipalities also 
were unable to meet demands on debenture issued by them. The 
Government of the province in its legislature passed the impugned 
statute, the City of Windsor (Amalgamation) Act, 1935, amalgamating 
the four municipalities into one, as the corporation of the City of 
Windsor. By S. 7 the Finance Commission was to arrange for the 
funding and refunding the debts of each of the municipalities by the 
imposition of rates on the rateable property in the area comprised in 
the respective old municipalities. By amending Act of 1936 the 
Finance Commission was abolished and its duties transferred to the 
department of municipal affairs, Ontario, Similar provisions were 
made for the public utility commissions. Some of the debentures 
were held by persons outside the province. The plaintiffs attacked 
the. provincial legislation and the authority conferred in connection 
with the municipalities, as lira vires as they invaded the field of 


` 
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Dominion legislature as to (i) bankruptcy and insolvency [S. g1 (21)] 
and (i) interest [S. 91 (19)] and (ii) were not within the exclusive 
powers of the province as they affected private rights outside the 
province. 

Held, the province has exclusive legislative power in relation to 
municipal institutions in the province [S. 92 (8)]. If for strictly 
provincial purposes, debts may be destroyed and new debts created, 
it is inevitable that debtors should be affected whether the original 
creditors reside within or without the province. The pith and 
substance of the Ontario Acts are that they are passed in relation to 
municipal institutions in the province and so they are intra vires. 
As to their affecting the public utility companies, they will be justified 
as having been passed in relation to local works and undertakings 
under S. 92 (10) of British North America Act, 1867, and it was no 
encroachment on exclusive power of Dominion legislature over “‘inter- , 
est ” as it is directed bona fide to the effective creation and control of 
municipal institutions. 





Burer v. Tae Kino, (1939) A.C. 484. 

Constitution of Colonial High Coxris—-Trinidad and Tobago—‘ Acting 
Judge ” if “Puisne Judge” of the Supreme Court capable of being member of 
Court of Criminal Appeal—Effect of ordinances. 

By the Judicature Ordinances of 1880 the Supreme Court of 
Trinidad and Tobago consists of a Chief Justice and three Puisne 
Judges. There was provision in the ordinance for appointment of 
acting Judges as substitutes in case of vacancy. An ordinance of 193 
established a Court of Criminal Appeal the Judges of which were to 
be the Chief Judge and Puisne Judges of Trinidad and the ordinance 
contained no power to appoint an acting Judge to the Court of Criminal 
Appeal. The Court of Criminal Appeal consisting of the Chief 
Justice and two acting Judges appointed by the Governor to hear 
the appeal dismissed an appeal against a conviction for sedition. On 
appeal to the Privy Council, 

- Held, an acting Judge appointed by the Governor (not as a 
substitute for any individual) was not a Puisne Judge and cannot be 
a member of the Court of Criminal Appeal. As the Court of Criminal 
Appeal was not properly constituted the order dismissing the 
appeal against conviction should be declared void and of no effect. 





‘Reon u. CAMPBELL-STUART, (1939) 1 Ch. 766. 

Principal and agent—Agent for purchase of house—Purchase by agent 
in name of another and re-sale to himself at higher price—Subsequent sale to 
principal at a further profit—Accountability of agent for secret profits, © . 
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In December, 1937, plaintiff’s son who became friends with the 
defendant asked and the defendant agreed to find a house and from 
time to time sent particulars of houses. In January the defendant 
heard of and inspected a certain house, a leasehold having some 
years to run, at a ground rent of £125 and the price, as stated in the 
particulars by the house agents was £4,250. In the particulars sent 
to the defendant was a note that £2,500 would be accepted. The 
agents who had not been able to sell it in an auction early in 1937, had 
it in their hands to dispose of at the best price but had not received 
any serious offers. When the defendant through his wife inquired 
if the price of £2,000 would be accepted, they accepted it. On roth 
January, 1938, a contract was entered into by the defendant in the 
name of his brother-in-law for purchase of the property. On 16th 
February, 1938, a contract was entered into between the defendant 
and his brother-in-law by which the defendant purported to buy 
the property from his brother-in-law for £4,500. On’ 1gth 
Janpary, 1938, the plaintiff returned to England from Russia and 
together with her son and defendant visited the house. -The plaintiff's 
son was anxious to buy the house and the defendant said he had 
purchased it and his wife was unwilling to let it go. When plaintiff 
and her son pressed, it was finally agreed that defendant will sell the 
house to plaintiff for £5,000. Defendant told the plaintiff that the 
house had cost him £4,500 and wanted £500, partly as profits and 
partly as remuneration for services. On 24th February, 1938, a 
contract was entered into between plaintiff and defendant for the 
purchase of the house for £5,000 and a deposit was paid. Defendant 
then borrowed from his bank on the security of the contract a sum of 
£3,000 to pay off the original vendors, etc. Ultimately the plaintiff 
discovered the true facts, but without repudiating the contract for 
fraudulent misrepresentation, accepted the bargain and claimed 
damages and an account of the profits which the defendant had made 
as a result of the transactions. 


Held, up to the sale, the defendant was the agent of the plaintiff 
and it is the duty of every agent to act honestly and faithfully to his 
principal, and if the agent conceals most material facts from his 
principal and by a fraud obtains an advantage to himself by purporting 
to sell, or by selling, property which is his own the duty which lies 
upon him is not ended by such contract and he remains liable to 
account for any secret profit which he has made as the result of his 
transactions between himself and the principal. 





In re CAREW : CHANNER v. FRANOKLYN, (1939) 1.Ch. 794. 
Wills——Lagaciss and annuities in the nature of settled lagacias— Estate 
Sr ge ener ; fie, poi 
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The testatrix, over-estimated the value of her estate which was 
quite inadequate to provide the legacies she had given, subject to her 
sister’s life interest and also the capital sums necessary to provide two 
annuities. On a construction of the will, held that the annuities were 
settled legacies of a capital sum adequate to provide the annuities, 
of which the annuitant was to be regarded as a life tenant, and are 
subject to abatement in the same way as any other legacy. 





WesTHoucuTon CoaL AND Ganngxi Co, Lro. v. Wigan CoaL 
Corporation, Lrp., (1939) 1 Ch. 800 (G.A.). 

Mines—Flooding of plainff’s mines by water accumulating through 
artificial tunnel which has ceased to be under the control of the defendant— 
Liability, 

Assuming that a mining lessee in the course of working his mine, 
artificially diverts a flow of water, whether in his own or a neighbour- 
ing mine by a work constructed solely for that purpose, with the 
result that the diverted water would, but for a precaution taken by 
the lessee, for example pumping find its way into a neighbour’s mine 
and if the precaution is afterwards abandened so that the water does 
invade the neighbour’s mine, he is liable. The defendants commit- 
ted no wrong towards any one in making a tunnel and bringing water 
through it during the period they had control of the tunnel. But if 
the flooding of the plaintiffs’ mines takes place by water accumulating 
by the flow through the tunnel, after the defendants have ceased to 
have any control over the tunnel, if the plaintiffs have a remedy 
against any one it is not against the defendants. 





In re Cooper Coun : Le Neve-Fosrer o. NATIONAL PROVINGLAL 
Bank, LTD., AND OTHERS, (1939), 1 Ch. 811 (C.A.). 

Wills—Secret trust—Revocation of will except regarding bequest to 
trustees on trust and increasing that bequest—If valid trust constituted in respect 
of the increased amount. 

- A-subsequent will revoking an earlier one contained this clause :— 
“The sum of £5,000 bequeathed to my trustees in the will now can- 
ete as te Fresnel COE 1000A ey NOMI yoia egna: 
ing this sum. 

Held, if a testator is ‘minded to make use of the machinery of a 
secret trust, there must be communication to the trustees, acceptance 
by the trustees and the execution of the will or codicil in reliance of 
tHat-atceptance. As these essentials were absent in the present case 
the gift as to the additional sum of £5,000 failed. 
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Maromson v. BLACKBURN Borovom CounciL, (1939) 2 K.B. 
426 (C.A.). 

Res judicata—Third patty proceeding by defendant ne plaintiff 
in an earlier action—Subsequent suit by plaintiff in another distinctive capacity 
—Res judicata—How far applicable—Procedure—Recourse to shorthand 
notes in earlier suit not included in formal fudgmeni—Propriety. 

In an earlier action in the County Court by owners of some 
premises .for damages due to the collision against both the plaintiff 
and defendant, both denied liability and each alleged that the acci- 
dent was solely caused by the negligence of the other. By third party 
notice they claimed against one another for. indemnity or in the 
alternative contribution. In addition the present defendant claimed 
against the plaintiff damages in respect of damage done to their omni- 
bus. It was held, both were to blame for the accident. The present 
action was brought (1) in respect of injuries and damages which the 
plaintiff alleged he had received by a collision (in which his wife was 
killed) between the plaintiff’s motor car driven by his deceased wife 
and the defendant’s omnibus driven by their servant due to the 
alleged negligence of the defendants’ servant ; (2) as personal repre- 
sentative of his wife’s estate for loss of expectation of life under Law 
Reform (Miscellaneous Provisions) Act, 1934; and (g) under the 
Fatal Accidents Act on behalf of himself and his daughter as partial 
dependants of the deceased. 

Held, in deciding a question of res judicata the Court is entitled 
to have recourse to information which is to be derived from reading 
a record of the proceedings in the earlier suit to find out what was 
actually decided in the earlier trial. The action can proceed so far 
as it is founded ypon the Law Reform (Miscellaneous Provisions) 
Act, 1934, and the Fatal Accidents Act, 1846, but there is res judicata 
with regard to the claim for damages in the plaintiff’s personal capacity, 





Union Corp Storacs Co., Lrp. o. Smapson, (1939) 2 K. B. 440 
(C.A.). 

Incoms-tax Act (1918), Sch. D, Cases I and II, rr. 6 (2), 6—Wear 
and tear of machinery held on lease—Deductions—If lasses company entitled 
to. 

By a lease deed dated, December 29, 1921, two persons who had 
the voting control of the appellant company demised to the company 
.for.a term of 21 years the whole of the assets consisting of lands, 

_ freezing works, cold storage, factories, mills, etc., all over the world 
at a-rent of £9,60,000 payable to 3 persons in Paris, The lease 
contains a full repairing covenant under which the lessees take the 
burden and. ‘undertake at the end of the lease to deliver up the whole 

“demised premises with all additions and improvements, The com 
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pany claimed ‘a deduction under Schedule D, Cases I and II, r. 6 in 
respect of the machinery and plant and that they were entitled to 
allowance for wear and tear. Reversing the decision of Macnaghten, 
J., the Court of Appeal upheld the claim of the company to the 
deduction. 


(1933) 17 Tax Cases 488, Overruled. 





HILL o. WOLVERHAMPTON CORRUGATED Iron Co., LTD., (1939) 2 
K. B. 469 (G.A). 

Workmen’s Compensation Act (1925), S. rr (3)—Compensation to dis- 
abled workmen based on agreed pre-accident average weekly earnings—-Increase 
in average rate of wage—Review— Matters for consideration. 

For the purposes of review under S. 11 (3) of the Act, the actual 
-periods during which the applicant worked in the 12 months preceding 
his accident should be taken into consideration, the wages earned in 
those periods being adjusted by substituting for the actual amounts 
earned sums ascertained on the increased rate. 





COPEMAN v. COLEMAN, (1939) 2 K.B. 484. 

Income-tax—Finance Act (1996), S. 21 (1) (9) (6) and (c)—Dts- 
position tn favour of children by allotmsnt of shares in company—When a 
settlement under S. 2r (9) of the Finance Act, 1996. 

In 1935, a company was formed with a capital of £1,000 in £1 
shares-held by the respondent and his wife to take over the respon- 
dent’s business. At an extraordinary meeting on March 18, 1937, 
‘the capital was increased to £6,000, and it was provided that 25 
preference shares should be created of £200 each entitled to a 10 per 
cent. preferential dividend and to participate with the ordinary shares 
equally in the surplus. The shares were allotted in consideration 
-of {10 each in cash. Two such shares were allotted to the respon- 
dent’s two children. On March 31, 1937, a dividend of 20 per cent. 
was declared free of tax, i.e., each child received £40. Then a resolu- 
tion was passed to call for £40 per preference share. 

Held, this was not a bona fide commercial transaction and was a 
disposition or an arrangement in the nature of a disposition within 
the meaning of S. 21, sub-S. 9 though the settlements are made 
through the interposition of the company. 





Barry v. SCHRODER, (1939) 2 K.B. 495. 
_ Income-tax—New partnership exercising option to treat trads of old 
“partnership as. discontinued—Loss in old trade if can be set off against profits 
of new irade, 
, A new partnership exercised the option under the Income-tax 
Act (1918), Sch. D, Cases I and II, r. 11 (1) to have the tax -com- 
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puted as if the old trade had been discontinued and a new trade 
set up. In a claim by the new partners to set off the loss in the last 
year of the old partnership against profits in the new one, 

Held, the right to set off losses against profits is only in respect of 
the trade in which the loss was sustained and the right cannot be 
claimed as against the profits of the new trade. 





INLAND REVENUE Commissioners 0. TRING InvestmEeNnTs, LTD., 
(1939) 2 K.B. 503. 

Incoms-tax—Finance Act (1922), S. 21-——Income of company deemed to 
be income of ‘‘ members ”’—Person with an option to take shares—If such 
member. 

Held, that a person with an option to take shares, is a person who 
had an interest in the capital of the company within the meaning of 
Finance Act, 1922, S. 21 (7) and as such a member of the company. 





Inre THE Trunk Roaps Act, 1936 anD Inre THE LONDON- 
PortmwoutTH Trunk Roan, (1939) 2 K. B. 515. 


Land acquisition—Compulsory purchase order—Public enquirp—Procedure. 

As the object of the inquiry was to hear objections to the proposals 
for the improvement for which the land was required it was not 
essential that evidence should be called on behalf of the Ministry. 
It was for the objectors to state their objections and to call such 
evidence as they might think proper in support of their objections. 





Buss Beach AND GENT, Lip. v. Roap, (1939) 2 K.B. 524. 

Incoms-tax—Sum paid for cancellation of contract in ordinary course of 
business—If profits of business. 

The appellant company received a payment of £4,500 for 


terminating a contract which was made in the ordinary course of 
business. 


Held, the payment must have been in respect of the profits to 
have been earned under the contract and was liable to income-tax. 





CAMPBELL v. SHELBOURNE Horst, Lro., (1939) 2 K.B. 534. 

Tort—Invitess—Liability of owner of premises for negligence causing 
so os dae: 

The plaintiff booked a room in the defendant’s hotel on April, 
24, 1938, proposing to stay there that night, the following day and 
.the following night. He slept in the bedroom allocated to him on 
Sunday: night and on the morning of Monday made his way to the 
lavatory but he did not notice the features on the way.. He wag out 
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of the hotel during the’ day and returned at 7 p.m. for dinner and 
went out again and returned at 11-20 p.m. After reaching his bedroom 
he had to go to the lavatory. There was no light in the passage 
leading to the lavatory. Plaintiff went to the other side of the passage 
and came by feeling, to a door,thinking it to be the door of the lavatory 
opened it and’ immediately fell into the basement below and was 
injured and suffered damage for which he sued the defendants. 
Originally his claim was based on negligence and by amendment was- 
‘added alternatively a claim for breach of warranty. The defence 
was that there was no duty to plaintiff, there was no negligence on 
defendants’ part and that the plaintiff was guilty of negligence himself 
and that his negligence was the sole cause of the accident and that 
plaintiff accepted the risk by going somewhere where he had no 
right to go and was therefore a trespasser. 

Held, the plaintiff was an invitee and defendants owed the highest 
duty to take reasonable care that the premises were safe. Here there 
was no negligence on the part of the plaintiff and the plaintiff is 
entitled to succeed upon either on the ground of negligence or on 
the ground of warranty. 


ett 


Kawasagt v. BANTHAM Sreamsamr Co., Lro., (1939) 2 K.B. 544 
(C.A.). ; 
Gharterparty—Liberty to cancel ‘‘ if war breaks out involving Japan ”— 

Construction. 

The fact that diplomatic relations had not been severed did not 
comp¢l the arbitrator to find that no war had broken out between 
China and Japan. The word ‘“ war,” in the charterparty must be 
construed having regard to the general tenor and purpose of the 
document in what may be called a common sense way and not by 
obscure and uncertain technicalities of international law. 

" Decision of Goddard, J., affirmed. 





_ Swat v. Sournrn Rarway Co., (1939) 2 K.B. 560 (C.A.). 

| Railway Company—Duty to maintain road on bridge and approach thereto 
—Liability for accident due to negligence or default—Public Authorities Pro- 
tection Act (1893), S. 1-—If railway company a public authority, 

The defendant Railway Company obtained Parliamentary powers 
to make the line, which they made hoping to derive profits for share- 
cholders. As one of the terms upon which they obtained their franchise, 
there was imposed upon them the duty of erecting and maintainin, 
bridges and their approaches. The plaintiff who sustained injuries 
“from a fall from his bicycle by reason of the fact that the wheels got 
into a rut in‘the road, on a bridge claimed damages on the alleged 
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negligence of the defendant company to fulfil’ their obligation to. 
maintain the roadway. 

Held, the railway company is not a public authority iia is not 
placed in the position of a surveyor and the suit does not fail by 
reason of its not having been commenced within six months of the 
neglect or default complained of. The principle that a road surveyor 
or a local board or a public corporation responsible for the repair of 
roads is not liable to a person injured in respect of non-feasance has 


no application to a company carrying on its business for profit and 
the defendant is liable for non-feasance also. 





Howes o. INLAND REVENUE COMMISSIONERS, (1939) 2 K.B. 
597- 

Income-tax—Incoms-tax Act (1918\—All Schedules Rules, R. 21— 
Mortgages acting as solicitor for mortgagor in a sale—Ratention of money out 
of sale proceeds for interest due to him—]f solicitor agent of mortgagor bound to 
pay the tax for the interest within the meaning of all Schedules Rulas, r. 21. 

All Schedules Rules, r. 21 provides: “ upon payment of any 
interest of moncy.............. the person by or through whom any 
such payment is made shall deduct thereout a sum representing the 
amount of the tax thereon at the rate of tax in force at the time of the 
payment.” The appellant, a solicitor, who was also the mortgagee, 
acted for his mortgagor in a sale and retained out of the sale proceeds 
some money in respect of the interest due to him. 

Held, the appellant received the purchase moncy as solicitor for 
the mortgagor and in appropriating it to his own debt against the 
mortgagor was the person through whom the money was paid to the 
mortgagee. The appellant was bound to deduct the tax thereout 
and to account for it. 





BarrowrorD HOLDINGS LTD. v. INLAND REVENUE COMMISSIONERS, 
(1939) 2 K.B. 607. 

Incoms-tax—-Finance Act kas S. 21 (6)—Subsidiary of foreign com- 
pany—lf “subsidiary company” within S. 21 (6)—Direction as to “undistri- 
buted income”? of such company. 

The subsidiary of a foreign company is not a subsidiary company 
within the meaning of the Finance Act, 1922, S. 21 (1) as amended 
by the Finance Act, 1927, S. 31 (3) and a direction as to undistributed 
profits can be made. 





‘MAYER AND SHERRATT v. CO-OPERATIVE INSURANCE SOCIETY, 
Lro., (1939) 2 K.B. 627 (C.A.). 

Workmen's Compensation Act (1925), S. 1 (1)—Daite of disablement in a 
case where workman dies without obtaining a certificate of disablement—Date 
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of-death, if date of accident—Insurer—LialAlity NTs x (1) of the 
Act—Effact. 

A workman after nearly a year's illness died from lead poisoning 
(found only on past mortsm examination) in the course of his employ-° 
ment. Compensation to the defendants was awarded by the arbitra-- 
tor against the employer who claimed that the defendant Insurance 
Company were bound to indemnify them under a policy of insurance. - 
The Insurance Company contended that the workman must be 
deemed to have contracted the disease which caused his death on the 
day ‘when he died, eight months after the policy had expired and so 
not liable under the policy. The contention was negatived and 
the Insurance Company was held liable. The Court of 
Appeal affirming the decision, held, the injury by lead poisoning 
was one sustained during the currency of the policy and the 
insurers were liable to indemnify under the: policy. The proviso 
to S. 1 (1) that the employer shall not be liable under the Act in respect 
of any injury which does not disable the workman for at least three 
days has no bearing on the construction of the policy (which indemni- 
fied against all sums for which the employer shall be liable in respect 
of any personal injury by disease as described in the Act, sustained 
by the workman whilst engaged in the service of the insured). 





Parpy v. Parpy, (1939) P. 288. 

Divorce—Husband and wife—Separation deed—Effact on petition for 
divorce based on desertion. 

Where a deed of separation has been entered into in a bona fide 
spirit between the parties, the Court cannot go behind the deed to 
inquire into facts which brought about the real division between the 
spouses, and where the spouses are living apart under a deed of 
separation the-relationship begun by consent cannot be changed into 
desertion by a mere refusal of one party to resume co-habitation or 
by breach of the covenants of the deed. Such change can be effected 
only by repudiation by one and acceptance as such by the other in 
circumstances from which the inference can be drawn that the spouse 
accepting the repudiation is both in a position to insist on and is in 
fact re-asserting conjugal rights. 





GREEN v. GREEN, (1939) P. 309. 
. Divorces on ground of insanity—Person unde care and Dalani aii 
maintained by Mental After Care OED OE He 
rupted. 

On the facts the agsociation was acting as agents of the London 
County Council in looking after the patient and the“absence on ‘trial 


11] "PEE MADRAS. LAW JOURNAL. -137 


of the patient from the institution did not have the effect of inter- 
rupting the period of detention and the wife was entitled to a decree 
nisi for divorce. 





Wiass o. Wira, (1939) P. 315. 

Divorce—Desertion—Insanity of deserting respondent—Effect on period 
of desertion. 

In May, 1933, the respondent deserted his wife the petitioner. 
On June 26, 1934, respondent was certified under the Lunacy Act 
(1890) and put under restraint. The present proceedings were started 
on January 21, 1938. 

Hald, desertion such as will constitute a matrimonial offence must 
be wilful and no man who is without a mind can be said to form an 
intention, and thus be guilty of a wilful act. 


en 


PARKINBON v. PareINsoN, (1939) P. 946. 

Divorce—Dissolution of marriage on ths ground of bresampiion of death 
— Absence under deed of separation—If a bar—Burden of proof. 

In a petition by husband for a decree of presumption of his 
wife’s death and dissolution of marriage, where the party has merely 
disappeared for a period of 7 years or upwards the fact that the wife 
was absent under a deed of separation does not debar the petitioner 
from claiming a decree. It was for the petitioner to satisfy the Court 
that he had no reason to believe that his wife was living within the 
7 years and on the facts the husband had produced evidence which 
entitled the Court to give a decree nist. 





Lynog v. Lynas, (1939) P. 355. 

Divorce—Desertion—Existence of prior petition for nullity tai 
EIN OY CORSON PP IRE SOES IENE DAIT tha DEBRON had Darn 
dismissed —Effect on period of desertion. 

Where the existence of a prior petition for nullity of marriage 
did not affect the husband’s conduct and even if he did know of it, 
he disregarded it for the purpose of enjoying the society of his wife; 
that will not constitute a bar to the wife’s suit based on desertion and 
even if it did constitute a bar, it was a mere technicality and the 
Court should not exercise medi discretion in favour of a deserting spouse, 





Aves v. EAVES, sane P. 361. 

Divorce—Desértion—Deed of separation— Abandonment ie deed’ by resump+ 
tion of co-habitation—Effect, = -. - 

R 
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- Where (by the abandonment of a deed of separation by resump- 
tion of co-habitation) the Court comes to the conclusion that there .. 
was an intention by both parties to come together again, there would 
be an end of the deed and the wife is entitled to a decree for divorce 
on the ground of desertion. 


n 


JOTTINGS AND CUTTINGS. 


The Late Mr. A. S. Viswanatha Aiyar.—It is with regret that we 
record the death recently of Mr. A. S. Viswanatha Aiyar who was 
“for about fifteen years a reporter of this Journal. After taking his 
degree in Law in the Madras University, he was apprenticed to Sir 
P. S. Sivaswami Aiyar and then worked for'some years as a junior 
under Mr. T. R. Venkatarama Sastri. He appeared in some very 
important cases with Sir Alladi Krishnaswami Aiyar. He was one 
of the reporters of the Law Weekly at its inception and joined as a 
reporter of the Madras Law Journal in 1915 and he continued as 
one till 1930. When the reportership of the Indian Law Reports, 
Madras Series, came to be filled up in 1931, he was appointed to one 
of the reporter’s places. His work asa Law Reporter was -marked 
by great care and thoroughness and his equipment both literary and 
legal was shown to its best advantage in the discharge of his duties. 
The learned Advocate-General and the Chief Justice of Madras paid 
eloquent tributes to his qualities and we respectfully join them in 
echoing those sentiments. 


Sir John Astbury —Time passes so quickly that it is difficult for 
an older reader to realise that 10 years have elapsed since Sir John 
Astbury, who died this week, was a Chancery Judge. Yet so it is. 
Astbury was a Manchester man and combined the attainments of the 
first-rate academic lawyer with the hard fibre and shrewd good sense 
of his native county. It was only just over 20 years after the date of 
his call that he went special on the Chancery side. His attainments 
in the realm of patent law made him a match even for the great 
Fletcher Moulton. On the Bench he was not distinguished, but will 
- always be remembered for his decision in 1926, that a strike designed 
to coerce the Government is not a strike at all so as to claim the pro- 
tection of the Trade Disputes Act (National Sailors, etc, v. Reed, 
1926, Ch. 536). This bold decision was confirmed by Parliament the 
next year. Away from work Astbury was good company at after- 
dinner talks. Though at times inclined to overbear other talkers, his 
quick reply and versatile knowledge made him the pivot round which 
the wheel of conversation turned.—L. Fos 1939, p. 131. 
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BOOK REVIEWS. 


INDIAN Srares AND RusponsiBLE GovernMENT by K. R. R. 
Sastry. Published by the author, Allahabad University. Price Rs. 5 
—Inland, 7 sh. 6 d.—Foreign. 


Mr. Sastry’s book is a useful addition to the literature concern- 
ing Indian States. His statements that these are mostly medieval auto- 
cracies, whom nemesis will overtake should they persist in their folly, 
that they still exist owing to the might of the Paramount Power, that 
it is highly desirable that the fundamental civil rights of the people 
should be placed beyond jeopardy and that a minimum standard of 
civilised administration should be ensured for them, will find hearty 
approval. He is however on debatable ground when he says that he 
is not in favour of their abolition and that a federation alone can 
solve the Indian political problem. His conclusion that the Indian 
states have a sovereign status, quasi-international in character is not 
invulnerable. It is true that their territory is not British territory, 
that their subjects are not British subjects, that the laws of England 
do not apply to them and that the Indian Legislature can neither 
legislate for nor even discuss them. But is there not on the other 
side the fact that the Paramount Power has assumed power to create, 
abolish and abridge states, to control their external relations, protec- 
tion and defence, to isolate them from one another, to exercise 
various kinds and degrees of extra-territorial jurisdiction within their 
states, to impose limitations on the powers of the latter regarding 
customs, salt, opium, currency and coinage, posts and telegraphs, 
employment of foreigners in service, etc., to control succession to 
states and take charge of minority administration, and to interfere in 
their internal affairs for the benefit of the states or their citizens, 
or of British India or of the Empire as a whole? To ascribe 
in the teeth of these facts a quasi-international status to the states as 
sovereign entities seems questionable. It is obvious that for 
sovereignty there must be a certain amount of independence, though 
it is quite consistent with sovereignty that the sovereign may in some 
respects be dependent upon another power and that there may be 
treaties or agreements limiting the powers of the sovereign even 
in internal affairs. It is curious that in the case of the Kelantan 
state, on facts almost parallel to those obtaining in the case of Indian 
States, the British Government should have regarded it as an 
independent and sovereign state—see Duff Development Co. v. Kelantan 
Government (1924) A.C. 797—whereas, in the case of Baroda they have 
regarded it as “not independent” but exercising various attributes of 
sovercignty—see Statham v. Statham, (1912) P. g2. Does not the 
declaration of Lord Canning in 1858, that the Crown stands 
“as unquestioned ruler and Paramount Power in India” suggest that 
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it is military strength and not cession or agreement or treaty that is 
the source of its power and that the states exist only by sufferance of 
the Crown. In the light of these facts it is certainly futile to argue 
with “remorseless logic in a purely legalistic vein” about the status of 
the states. 

Apropos the treaties Mr. Sastry remarks that they are not 
personal (97); that they are not conveyances (99) but have the 
character of a contract (99). He adds that the actual relations 
arising thereunder have to be estimated in the light of the conditions 
prevailing at the time of their interpretation and not at the time 
when they were made (104). Will that not imply that it-will be 
competent to the Paramount Power to enlarge their powers of 
interference in the internal affairs of the States, by giving an extended 
interpretation to the words “in the interests of the Ruler or his 
subjects or of British India or of the Empire as a whole’? 


ey 
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NOTES OF RECENT CASES. 


Burn and Stodatt, JJ. C. M. A. No. 157 0f 1938. 
29th April, 1939. ae 

Limitation Act (IX of 1908), Art. 182 (5)—Order returning 
an execution petition for compliance with some conditions If a 
‘final’ order——Later exccution petition, within three years of order 
~if in time. wae 

An earlier execution petition was returned for compliance with 
certain conditions but the conditions were not complied with.. A 
fresh execution petition was filed within three years of the order 
returning the earlier petition and the earlier execution pelition was 
also re-presented with the fresh executio# petition. 

Held, an ordér merely returning dn ékecution pétition could 
not be construed as a ‘Anal’ order within the meaning ôf Art. 182 
(5) of the Limitation Act andan execution petition filéd-within 
three years of such order is not saved from bar of limitation. 

Meaning of ‘final order’ in Art. 182, cl. (5), discussed. 

LL.R. 36 All. 350 (P.C.), relied on. 

71 M.L.J. 366, followed. 

The decision in Shanmuga Pathar v. Swaminatha Patkar, 
1936 M.W.N. 547, not correct. 

Rao Bahadur S. T. Srinivasagopalachariar, K. Ranga- 
swami Aiyangar, T. R. Srinivasa Aiyangar and E. A. Visvanathan 
for Appellants. 

K. G. Srinivasa Aiyar for Respondents. 

K.S. 
The Ckief Justice and Somayya, J. L. P. A. No. 26 of 1927. 

1st May, 1939. 

Madras Irrigation Cess Act (VII of 1865), S. 1 and proviso 3 

to S. 1—Ryotwari land registered as single crop wei—Use of 





2 


water for second crop from authorised sources-——Levy of water 
ecss—Legality of —Rules framed by Government on footing that 
such cess could be levied—Ultra vires. 

A reading of S. 1 and proviso 3 to S. 1 of the Madras Irriga- 
tion Cess Act shows that when a ryotwari holder takes water fora 
second crop (though the land was registered as single crop wet) 
from- authorised sources, water cess should not be*levied at all. 
The rules under the Act framed on the footing Hal such cess 
could be levied are ulira vires. -~ --- 

K. S. Sankara Aiyar for Appellant. 

` The Advocate-General (Sir A. Krishnaswami Aiyar) and The 
Government Pleadcr (B. Sitarama ae for mg Crown. 
K.S. E eo Tae 


C. R. P. No, 789 of 1939. 





. Newsam, J. 
“~ 2nd ‘May, 1939. 
Court-Fees Act. (VII of 1870), Sch. II, Art. 11 and Art. 17 
Madras ‘Town Planning Act (VII of 1920)—Appeal under 
S. , 29 against decision of arbitrator—Proper court- fee. 
ae The deéision of an arbitrator under Madras Town Planning 
Act is not a decree and the procecdings are not initiated by a suit 
and’for an appeal under S. 29 (1) of the Town Planning Act to the 
District Judge Art. 11 and not Art. 17; Sch. II of the Court-Tees 
Act is applicable and a court-fee of Re. 1 is sufficient. 
a Ramachandran and P. 5. Ramachandran for Petitioners. 
T. Krishna Rao for The Government Pleader on behalf of 
the Crown.’ - 


K.S. i ees 


Patanjali Sastri, J. í < S. A. No, 663 of 1936: 
3rd August, 1939. 

Co-owners—Encroachment by strangers on a common lane— 
Co-owners all of them not parties to suit—Suit whether in the 
form maintainable—Injunction. l 

The plaintif (appellant) filed a suit for injunction against 
defendants 1 to 4 alleging that they were encroaching upon a lane 
belonging exclusively to himself. The main defence was that the 
lane was a municipal lane. The trial Court dismissed the suit 
holding that the plaintiff had not made out his exclusive title to the 
lane. The lower appellate Court in appeal found that the suit lane 
belonged to the plaintiff and certain other owners on the eastern 
side, and the defendants who were owners of plots on the 
western side of the lane had no right to encroach on the suit lane. 
Nevertheless that Court dismissed the suit because the plaintiff 
based the suit on his exclusive title and the other co-owners 
were not made parties to the suit and observed that the plaintiff 
could succeed only in a properly framed suit. 

Held, that an injunction could be issued against the defen- 
dants. 

Held, further, that a co-owner has got a right to restrain 
strangers from encroaching on the common land even in the 
absence of the other co-owners as parties to the suit and the direc- 
tion of the lower Court io the plaintiff to come again with a 
properly framed suit would only lead to multiplicity of actions. 

LL.R. 39 Mad. 501 and 3 L.W. 542, followed. 

V. Ramaswami diyar and V. Meenakshisundaram for Appel- 
lants. 

K. Swaminatha Aiyar and C. Natarajan for Respondents, 

K. C. —— 


Pandrang Row, J. C. R. P. No, 1609 of 1938. 
11th August, 1939. : 
Madras Agriculturists Relief Act (IV of 1938)—Decree 
against father, manager of a joint Hindu family—Subsequent par- 
tition with sons—Liability of father under decree—Father insol- 
vent—Dividend declared in insolvency—Execution against 
properties in the hands of the sons—Application by son under 
S. 20 to stay execution—Son, if entitled to apply—Son, if a debtor. 
The receiver appointed in execution of a decree applied for 
execution of the decree against properties in the hands of the son 
of the 29th defendant in the suit. Inthe suit, the first Court by 
its preliminary decree decreed a particular share to the 29th 
defendant but on appeal the share was reduced. Pending the 
NRC 
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appeal, certain amounts in Court were permitted to be drawn by 
the 29th defendant on furnishing security. In passing the final 
decree the Court ordered that the excess amount drawn out by the 
29th defendant should be repaid by him and created a charge there- 
for on the properties allotted to him. The 29th defendant in 1925 
had pending the suit entered into a partition. The charge was also 
made on the properties in the hands of the sons. In 1926 the 29th 
defendant became an insolvent and on 30th November, 1937, a divi- 
dend had also been declared in the insolvency before the Madras 
Agriculturisis ReliefAct had come into force. One of the sons of 
the 29th defendant applied under S. 20 of the Agriculturists Relief 
Act, 1938, to stay execution of the decree to enable him to apply 
under 5.19. The District Judge dismissed the application on the 
grounds (4) that this is not a debt of the son but of the father and 
(ii) that as a dividend had been declared in the father’s insolvency, 
the son cannot hereafter apply. 

Held in revision (+) that this is a debt within the meaning of 
S.3 (##) of the Act as under the Act any liability in cash or kind, 
whether secured or unsecured whether payable under a decree or 
order of a Civilor Revenue Court is a debt and it does not say by 
whom it should be payable. The Act is not confined to personal 
liability but applies to any person who becomes liable by virtue of 
his possession of property. 

(1938) 2 M.L.J. 1068, followed. 

LL.R. (1939) Mad. 525: (1939) 1 M.L.J. 528, distinguished 
as a case where it was held that liability of a co-heir in Oe 
ment to pay excess collected by him is not a debt by virtue of 5.4 
(1) of the Act; 

(si) that the father’s insolvency and declaration of dividend 
therein does not affect the son’s right as to the extent of his pro- 
perty he is the debtor and he is not insolvent ; 

(iii) that with regard to the contention that S. 20 applies only 
to a decree passed against a person entitled to the benefits of this 
Act and that it is only the 29th defendant that is such a person as 
the decree is passed only against him, held that the gon is virtually 
a party to the suit as the father as manager represented his share 
as well. 

S.V.Venugopalachariar for Petitioner. 

A.V. Viswanatha Sastri for Respondent. 


K.C. 


Gentle, J. Appl. Nos. 841 and 815 of 1939 


in 

11th August, 1939. O. P. Nos. 163 and 164 of 1938. 

Company—Winding up—Creditor of company—Debtor in 
another transaction with others jointly and severally—If entit- 
led to set-off his claim against the liability. 

Application by Official Liquidator of the Travancore National 
Bank Subsidiary Company for directions as to whether a set-off 
should or should not be allowed, 

(a) where a creditor of the company is also a debtor in res- 
pect of another transaction but liable jointly and severally along 
with other persons who are his sureties; and 


(b) where the creditor of the company is a debtor in res- 
pect of another transaction in which he is a surety for another. 
Held, that on a consideration of the bonds execuied by such 
parties they are jointly and severally liable; 
and, that a set-off ought to be allowed in both cases. 
LL.R. 45 Bom. 1219 and 1.L.R. 8 Lah. 105, not followed. 
. 12 Ves. J. 346: 33 E.R. 131, followed. 


Hals. Vol. 2, p. 377 relied upon. 

11 Ves. J. 29:32 E.R. 996 and 20 Eq. 515 at 519, explained 
and distinguished. 

R. Narasimhachariar Official Liquidator. 

A. K. Sreeraman and R. Krishnsawamt and others for 
Creditors. 

S.V.V. s 

The Chief Justice and 

Kunhi Raman, JJ. O. S. A. No. 72 of 1938. 

16th August, 1939. 

Torts—Malicious prosecution—What plaintif must prove— 
Absence of reasonable and probable cause and malice—Dcfendant 
honestly believing plaintiff to be party lo fraud—Malice negatived. 


In an action for malicious prosecution the plaintiff must prove 
absence of reasonable and probable cause and also malice. Absence 
of reasonable and probable cause does not necessarily mean 
malice. Where it is found that defendant honestly believed that 
plaintiff was a party to a fraud on him there is no malice, even 
though it is found that he had no reasonable grounds to launch 
the prosecution. 

8 Q. B. D. 167, relied on. 

S. Ramaswami Aiyar and I. Chakrapani for Appellants. 

T. V. Ramanatha Aiyar for Respondent. 

B. V. V. 
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Patanjali Sasini, J. ` C. M. A. No. 252 of 1936 and 
22nd August, 1939. S. A. No. 508 of 1936. 
Civil Procedure Code (V of 1908), Ss.146, 151 and O. 22, r. 10 
—Addition of parties—Suit in ejectment by a Hinds father after a 
suit for partition against him by his sons—Swuit property allotted to 
the son's share pending the father’s suit in ejectrment—A ppeal by 
the defendant in the ejectment suit—A pplication by onc of the sons 
to be joined as respondentin the appeal—A pplication does not lie 
under O. 22, 7.10 or S. 146-—S. 151 does not apply when there ts 
a specific provision of the Code applicable to the case. 

Pending a suit in ejectment by a Hindu father, the suit pro- 
perty fell to the sliares of his sons. Subsequently the father’s suit 
was decreed. Pending an appeal by the defendant in the ejectment 
suit, one of the sons to whom the property fell under the parti- 
tion decree applied under O. 22, r. 10 of the Civil Procedure Code 
to be added as a party respondent. 

Held, O. 22, r. 10 has no application to the case as the son’s 
right was created pending the ejectment suit in the first Court and 
the application should have been made pending the suil and it 
ought not to be made pending an appeal in the suit. 

A.LR. 1934 All. 442 and A.LR. 1935 Lah. 119, followed. 

S. 146 has no application to the case, as the sous do not claim 
under their father under the Hindu Law. 

S.151 has no application as there is a specific procedure 
prescribed under the Code, namely, to apply when the suit was 
pending in the first Court and it, was not followed by the petitioner. 

K.S. Sankara Iyer for Appellant. 

C. A. Seshagiri Sastri for Respondent. 


K.C. 





Teach, C. J. 


and Kunhi Raman, J. C. M. P. 2506 and 2507 of 1939. 
"31st July, 1939. i 


Madras District Municipalities Act (V of 1920), S. 36—Power 
of Provincial Government to control the action of M unicipal Councils 
—If Courts have power to issue writ of certiorari against the 
Government exercising the power. 


A Municipal Council decided to reduce the size of a tank oppo- 
site a temple which they considered insanitary ; the trustees of the 
temple moved the Provincial Government to interfere under S. 36 
of the Madras District Municipalities Act and direct the tank to be 
restored to its original size. The Government varied the order of 
the Municipal Council. and directed the reduction of the tank to a 
smaller extent. Then the Government after hearing the Munici- 
pality cancelled its previous order. In an application for the issue 
of certiorari against the Government to quash the order cancelling 
the first order, 


Held, the Provincial Government has full power under S. 36 

of the Madras District Municipalities Act to control the action of a 
Municipal Council. It is impossible to differentiate between the 
Governor and the Provincial Government and the Court has no 
power to issue a writ of certiorari. 


L.: S. Veeraraghave Ayyar and N. Srinivasa Ayyéangar for 
Petitioner, 


The Government Pleader, (B. Sttaerama. Rao), K. Bhashyam 
Ayyangar and V. P. Chakravarthi Ayyangar for Respondent. 
K. S. 


Patanjali Sastri, J. = S. A. No. 674 of 1936. 
Sth August, 1939, 


Suk for recovery of property—Swit based on title—If rchef 
can be granted on the strength of possession alone of plaintiff. 


Though a plaintiff bases his suit on title, relief can be given on 
the strength of his possession alone. In certain circumstances a 
decree can be passed on the strength of plaintiff’s possession though 
it is not specifically made a ground of. relief. 

Case-law reviewed. 

K. Rajah Ayyar for Appellant. 


„~P. S. Narayanaswami Ayyar for Respondent. 
K. S. 


l 
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Venkataramana Rao Appeal No. 11 of 1936. 
and Abdur Rahman, JI. 
8th August, 1939. 


Mortgage-—Want of proof of execution-—Unsustainability of 
decree on mortgage—If money decree can be passed on the personae 
covenant in the document. 

Where a mortgage deed has not been duly proved to be executed 
and a decree on the mortgage cannot be sustained it is. open to the 
Court to pass a money decree on the strength of a pica covenant 
in the document. 


ILL.R. 32 Mad. 410, followed. 
Y. Satyanarayana for Appellant. 
M S. Ramachandra Rao, D. R. Treshe Rao e c. y; 
Dikshitulu for Respondents. 
K. S. 


Leach, CJ. y 
‘and Patanjak Sastri, J. O. a A. 78 of 1937. 
9th August, 1939, 


Civil Procedure Code (V of 1908), S. 92—-Trust for making 
advances to Anglo-Indian students for higher studies—If a public 
trust—A pplication for deviation of trust—If can be ordefed in the 
absence of sanction under S. 92, C.P.Code. 

A trust of a fund from the income of which advances were to be 
made to Anglo-Indian students for purposes of higher studies, 
repayable by them on certain terms (and secured by Insurance 
policies to be taken by the recipients of the advances and to be 
assigned to the trustees) was a public trust and an application by 
originating summons for an order permitting a deviation of the trust 
‘must be dismissed as the sanction of the Advocate-General under 
S. 92 of the Civil Procedure Code, had not been obtained. - 


V. Sundararajan for Appellant. 
V. C. Viraraghavachari for Respondents. 
K. S. 


Patanjali Sastri, J. S.A. No. 481 of 1936. 
26th July, 1939. 


Civil Procedure Code (V of 1908), S. Kami after suit 
—Discretion of Court—Carriage of goods—Damage to goods— 
Liability of carrier to pay interest on amount found due. 

A plaintiff who though he refused to take delivery of the goods 
from the carriers on arrival at the destination because of the 
damage to them, is entitled to interest at the Court rate of 6 per 
cent. on the amount found due to him. The Court has always a 
discretion in awarding interest after suit under S. 84, Civil Pro- 
cedure Code. 

King and Pariridge for Appellant. 


T. V. Ramanatha Atyar and M. S sehochalapusks for Respon- 
dents. 


K.S. — 


Abdur Rahman, J. S. A. No. 144 of 1936. 

2nd August, 1939. 
Morigage—Defendant absent at final TE SG NET 
decree—Term that the absent defendant's share should be proceed- 
ed against first—Such defendant compelled to pay whole decrec 


amount-—S uit for contribution against the other judgment-debtors 
—If barred. 


Ina suit on a mortgage at N’s father, N and V, N’s 
father was absent and V pleaded that the mortgage was not bind- 
ing on him. When the suit came on for trial V was not present and 
the plaintiff and N entered into a compromise under which a decree 
was passed for the whole amount due to the mortgagee who had how- 
ever agreed to realise the decrees from V’’s share in the first instance 
and proceed against N’s share only for the balance if any. When 
V’s share was brought to sale by the decree-holder, V was com- 
pelled to pay the whole amount to save his property from sale. In 
V's suit for contribution, 


Held, the prior decree based on the compromise was no bar to 
the suit for contribution by V as the Court never applied its mind 
to the question of the extent of the liability of N and N’s father 
and it was not necessary in the earlier suit to decide the question 
of contribution inter se. 


W. Kothandaramayya and A. Schasranaman for Appellant. 


T. K. Srinivasathathacheri and A. Subramaniyam for Reg- 
pondent. 


K S. = 
NRC 
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Abdur Rahman, J. S. A. No. 457 of 1936. 

2nd August, 1939. . 
Negotiable Instruments Act (XXVI of 1881), S. 87—Altera- 
tion of dates in promissory note—Plaintiff’s minority enabling suit 
to be maintained even without the alteration—If makes the altera- 
tion immaterial—Plaintiff not guilty of any complicity—If S. 87 
still applicable—Right of plaintiff to fall back on original considera- 
tton—Indian Contract Act, S. 65— Applicability. =. 
The suit pronote was executed in favour of the minor plain- 
tiff’s deceased father and the next friend of the plaintiff was the 
mother an ignorant womian. The natural father appeared to have 
tampered with the pronote by altering the date of the pronote from 
Sth October, 1928 to 15th October, 1928 and the date of payment 
of interest from-2nd October, 1931 to 12th October, 1931. The 
plaintiff’s claim was resisted on the ground that there was a 


material alteration under S. 87. of the Negotiable Instruments 
Act. 


Held, if integrity of a contract has been broken and its 
identity changed either by a party to the contract or by one who is 
entitled to sue on it or with their connivance and possibly even 
when their negligence has contributed to the alteration, the instru- 
ment incorporating such a contract must be held to have been 
vitiated. In order to decide the material character of the altera- 
tion one will have to confine himself to the alteration and the effect 
it is shown to have produced on the document itself. If the legal 
identity of the character of the instrument have been affected or if 
the liability has been attempted to have been extended ‘by the 
alteration it must be held to be material and this would be s6 
irrespective of the fact whether ‘the alteration is to the prejudice of 
the promisor or the executant of the instrument or not. The 
rule is intended to prevent persons from tampering with valuable 
securities under the penalty of not being able to found the claims 
on them if the alterations are found to be material. 


But S. 87 of the Negotiable Instruments Act refers to a delibe- 
rate alteration by a party to the instrument or by one on whom 
his interest had devolved and not by a stranger patticularly when 
no conduct.can be imputed to the party in whose interest the 
alteration has been effected or from which eithet his complicity 
laches or negligence may be inferred. (Corresponding provision 
of English Bills of Exchange Act and case-law reviewed.) . 

_ Eventhough the pronote may be declared to be void under 
S. 87 it is not inadmissible in evidence as would have been the. case 
if the document were not duly stamped. Whatever the effect may 
have been if the alteration had been fraudulently made Bý the 
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plaintiff himself, the plaintiff in this case could fall back on the 

original consideration as the pronote was ‘originally valid. The 

‘Court can act on the principle embodied in S. 65 of the Indian 

Contract Act. The plaintiff was allowed to amend his claim and 

get a decree. ©’ . 
B.V. Ramanarasu for Appellant. 


B. Jagannadha Das for Respondent. 
K.S. 
The Chief Justice and C. R. P. No. 761 of 1937. 
Krishnaswami Aiyangar, J. ; 
4th August, 1939. 

Insolvency—Debts of deceased father—Eldest son asking for 
and obtaining time for collecting outstandings and paymeni—if 
personally lable for ihe debts—Adjudication on such debts— 
Propriety. 

The mere asking for and obtaining of time for payment of his 
deceased father’s debts would not make the eldest son personally 
liable and if he was not personally liable he could not be adjudi- 
cated for his father’s debts, _ . 

K. S. Desikan for Petitioner. 

P. Govinda Menon for Respondent. 

K.S. = adn , i 
Mockett and Krishnaswami Appeal Nos. 123 and 124 of 1936. 

Aiyangar, JJ. 

9th August, 1939. 

.. Defamation—Libel—Proof that words complained of were only 
ill-suited to the dignified position of plaintiff—Rceputation of plain- 
tiff in no way damaged—Court’s view that sutt ought not to have 
been broughi—Award of one pie as damages—Absence of pony 
from wiiness-box—Ef ect. 

. An untrue assertion in a pamphlet issued by a councillor criti- 
cising the administration in a municipal council ran as followa:-"A 
party bound to one or two individuals has taken a vow to oppose 
my propositions solidly”. The pleading contained no innuendo and 
the plaintiffs did not go into the witness-box. _ 

Though the statement is defamatory of -the ‘President and 
Vice-President of the Council the evidence only- showed that 
witnesses thought those words were ill-suited to the dignified. posi- 
tion of the plaintiff. When the leaflets were published nobody 
paid any attention to them and no action was- taken ‘to’ stop the 
distribution of the leaflets. 

Held, in an action for libel when a plaintiff datas damages 
for loss of character the’ Court’ is entitled to attach the: greateat 
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importance to the absence: of the plaintiff from the witness-box. 
As the plaintiffs’ reputation has in no way been damaged, the action 
ought not to have been brought at all and the damages can safely 
be valued at one pie as indicating the Courts view that the. suit 
ought not to have been brought at all and each party should bear 
his own costs. 

T. R. Venkatarama Sasiri and S. K. Ahmed Meeran for 
Appellant. l 

K. Rajah Atyar for Respondent. 

K. S. ; 

Pandrang Row, J. C. R. P. No. 596 of 1939. 

10ih August, 1939. 

Madras Agriculturists’ Relief Act (IV of 1938), S. 8—Peti- 
“tioner seeking to prove promissory note was in renewal of an 
earlier one—If Negotiable Instruments Act, Ss. 120 and-121 a bar. 

A decree of 2nd May, 1936, was obtained on a pronote dated 
19th February, 1933. The judgment-debtor sought to prove that 
the note was in renewal of a note of 1930 and as such one executed 
before lst October, 1932, to which S. 8 of Act IV of 1938 was 
applicable. 

Held, the Negotiable- Instruments Act, Ss. 120 and 121 make 
it clear that the exclusion or estoppel is only in suits on the 
Negotiable Instrument, the material words being “No maker of 
the promissory note shall in a suit thereon be permitted to deny”. 
It is not a general exclusion or estoppel applicable to all circum- 
stances and to all proceedings whether based on the negotiable 
instrument or not. 

The rule cannot apply to proceeding under Agriculturists’ 
Relief Act, and the debt should be scaled down in accordance with 
S. 8. , 

V.T. Rangaswami Atyangar and S. Krishnaswams for Peti- 
tioner. © 

‘M.S. Venkatarama Atyar for Respondent. 
© BS. 

Venkataramana Rao 
: - and Abdur Rahman, JJ. Appeal No. 218 of 1936. 
' 1th August, 1939. 

Suit for possession and mesne profits—PlannffT deliberately 
letting in false evidence on question of possession—If can be 
deprived of- mesne profits though he got a decree for possession— 
Discretion as to costs. 

. ..In a suit-for possession and mesne profits the Subordinate Judge 
though he decreed possession dismissed the claim for mesne profits 
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and costs on the ground that plaintiff had deliberately let in-false 
evidence on the question of possession. So far as letting in of false 
evidence was concerned both the plaintiff and the defendant were 
equally to blame. On appeal, 
Held, the learned Judge was not right in disallowing the 
-claim for mesne profits or costs though he can exercise. his dis- 
cretion so far as costs are concerned by disallowing a portion’ of the 
costs claimed by him. 


Ch. Raghava Rao for Appellants. 
G. Lakshmanna and G. Chandrasekhara Sastri for Respondent. 
K S. 


Wadsworth, J. C. M. A. Nos. 404 and 405 of 1936. 
14ih August, 1939, 

Civil Procedure Code (V of 1908), S.95—Application for 
compensation for wrongful attachment—If setting aside order of 
attachment essential before such application—If avermeni and 
proof of special damages necessary for granting of compensation. - 

Setting aside an order of attachment is not an essential preli- 
minary to the grant of compensation under S. 95, Civil Procedure 
Code. Decision in 67 M.L.J. 448 is based on Lees v. Patterson, 7 
Ch. D. 866 and rules of common law. No such preliminary step is 
prescribed in S. 95, which alone governs the procedure in a summary 
application for compensation for wrongful attachment. To succeed 
in a claim by application under S. 95, Civil Procedure Code, special 
damages need not be averred or proved. On the merits no case 
was made out for the award of any compensation. 

S. T. Srinivasagopalachari for Appellant. 

N. Somasundaram for Respondent. 

K.S. P -_-— 

Patanjali Sastri, J. S. A. No. 494 of 1936. 
15th August, 1939. 

Civil Procedure Code (V of 1908), O. 47, R. 1—Misapprehen- 
sion of counsel in not urging al his arguments in suppori of a 
finding and consequent erroneous decision of Subordinate Judge 
that there were no arguments to meet points urged on other side— 
If error apparent on the face of the record—Review. 

The misapprehension owing to which respondent’s counsel did 
not urge all his arguments in support of the finding recorded in 
favour of his clients by the first Court and the consequent errone- 
ous decision on the part of the Subordinate Judge that the counsel 
had no arguments to urge to meet the points raised by the ‘appel- 
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lant’s -counsel are’ analogous enough ‘tq an error apparent, 
oni-thé.face of the record to be a sufficient reason for review under 
Q. 47, r. 1, Civil Procedure Code. 

ILL.R. 3 Rang. 261 and 49 M.LJ. 671, applied. 

3 k A, -Bhujanga Rao and D. R. Krishna Rao for Appellants. 

K.S. Sundaram for Respondents. 

“H, S; pi f 
Patanjali Sastri, J. Do g . S. A. No, 505 of 1936. 

yeh August, 1939. : 

‘Madras Act TII of 1895, S,13—-Order of Collector purporting 
to be in exercise of appellate powers under Madras Act II of 1894 
—No appellate power under Act II of 1894—If Order valid under 
general powers of revision, — 

An order of the Collector 3 in a suit under, Madras Act III of 
1895, S. 13, though it purported to have been made in exercise of 
appellate powers under Madras Act II of 1894, is still valid 
as one made in the exercise of his general powers of revision with 
an order made by a Revenue Divisional Officer. 

48 L. W.-289 and I.L.R. 55 Mad. 453, applied. 

T. R. Arunachalam aad V. Sivaprasad for Appellant. 

N. K. Thirumalachari for (ue cis 

K. S.’ E ; 

Patanjali Sastri, J. ` S. A. No. 526 of 1936. 
17th August, 1939. 

Civil Procedure Code (V of 1908), S. 92—Mortgage of temple 
properties by poojaries--Suit by villagers to set aside the alienations 
—Maintainability apart from S. 92—Limitation Act (IX of 1908), 
Ari. 134-A—Knowledge of plaintiff—If refers only to plaintiffs 
co nomine on record in representative suit. 

Ina representative suit by (mahajans) the villagers to set 
aside certain othis created by the poojaries, 

Held, a suit against the alienee of temple property from the 
trustees or manager ihereof-can be maintained apart from the 
provisions of S. 92, Civil Procedure Code. 

“ Plaintiff ’’ in col.3 of Art. 134A must in the case of a 
representative suit be understood to refer only to the plaintiffs 
co nomine on record and a suit brought within 12 years of their 
knowledge of the alienation is not barred. 

T: $. Vaithianatha Aiyar for Appellant: > 1 

GS. V enkatarama ae for Respondents. . à 


CEES o e am. 





The Chief Justice and í 
Kunhi Raman, J. O. S, A. No. 73 of 1938. 
17th August, 1939. - 


Master and servant—Dismissal—Right to dismiss servant on 
Conviction—Dismissal on conviction— If wrongful dismissal — 
Setting aside of conviction on revision—If master can be compel-. 
led to take back the servant. 


If a company had under the terms of aaraa the right to 
dismiss its employee when he was convicted, it could not be 
compelled to take the servant back into its employment when the 
conviction was set aside at some later date by the High Court in 


revision and the servant is not entitled to damages for roigii 
dismissal. 


King and Partridge for Appellant. 
T. S. Srimvasan for Respondent. 
K.S. 


Kunki Ramon, J. C. R. P. Nos. 1381 of 1936 and 947 of 1937. 
18th August, 1939. 


Decree against father and son—Insolvency of father petits 
attachmeni—Son’s share sought to be sold im execution—Interim 
receiver objecting that properties were self-acquisitions of insolvent 
—Jurisdiction to order sale of son's interest. 

A obtained a decree against B and C who were falie 
and son. In execution he attached their properties and 
sought to bring them to sale. After the attachment B, the 
father put in a petition to declare himself an insolvent and 
an interim receiver was appointed. Thereupon 4 put in a petition 
to bring the half-share of C in the family properties, to sale. The 
interim receiver objected saying that the properties were the self- 
acquisitions of the father and that the proper Court to determine the 
question was the Insolvency Court. The Munsif held that he had 
no jurisdiction.and stayed execution and directed the creditor 4 to 
have the question settled in the Insolvency Court. On appeal to the 
District Court, it was held that no appeal lay and that the Munsif was 
tight in deciding that he had no jurisdiction. 

Held, that the lower Courts were wrong in staying exe- 
cution, that the District Munsif’s Court had jurisdiction to proteed 
with the execution and that it should have directed that guch right, 
title and interest as the son had in the properties should be sold, since 
the attachment put an end to the rights of the father over the son’s 
interests in the properties. 

P. N. Appuswami Aiyar for Petitioner. 

S. Ramachandra Atyar and P. S. Ramachandran for Respondent, 

K. C, 
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H 


Burn and Stodart, JJ. 
1st September 1939. 

Civil Procedure Code (V of 1908), O. 21,1. 16—Decree in 
favour of a Hingu father—Joint Hindu family governed by the 
Mitakshara Law—Death of the father—Sons claiming by survivor- 
ship applying to execute the decree—Sons are transferees of the 
decree by operation of law, within the meaning of O. 21, r. 16. 

Where a father in a joint Hindu family obtained a decree and 
after his death his sons claiming by right of survivorship applied 
to execute the decree, they are transferees of the decree by the 
operation of law within the meaning of O. 21, r. 16 of the Civil 
Procedure Code, and should therefore apply to the Court which 
passed the decree for executing it. They are not holders of the 
decree along with their father within the meaning of O. 21, r. 10 
of the Civil Procedure Code. 

A. I. R. 1937 Pat. 607, not followed. 

~ T. R. Venkatarama Sastri and C. A. Seshagiri Sastri fot 
Appellants. 

N. Swaramakrishna Aiyar for Respondents. : 

K. C. 

Somayya, J. C. R. P. No. 671 of 1939. 
4th September, 1939. 

The Madras Agriculturists’ Relief Act (IV of 1938), S. 8, 
Explanation—Renewal—Ex planation applies only to cases of 
renewal by the same debtor—Explanation does not apply to cases 
where a person agreed to pay the debt of another and executed 
a bond to the same creditor, 

Where a purchaser of the equity of redemption and another 
executed a pronote to the creditor agreeing to pay the mortgage 
debt, the pronote is not liable to be scaled down asa renewal of 
the original mortgage debt, within the meaning of the Explanation 
of S.8 of the Madras Agriculturists’ Relief Act, To fall within 
the meaning of the Explanation to S. 8 of the Madras Agriculturists’ 
Relief Act, the document or renewal must be by the same debtor 
as in the case of the original debt. 

Cy Ay Seshagiri Sastri for Petitioner. 


KG 


C. M. A. No. 31 of 1938. 
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Wadsworth, J. A. A. O. No. 52 of 1938. 
2nd August, 1939. i 


Conflicting decrees—Suit for partition and a suit by creditor 
on promissory note by some members of family—Issue as to bind- 
ing nature of debt on members who were not parties to it—Common 
to both suits—Common trial and separate decrees—Partition suit 
decree as to promote liability reversed on appeal—Pronote decree 
not appealed against—If executable without regard to appellate 
decree in connected suit. 

There were two suits, an earlier suit for partition and a later 
suit on a promissory note filed by a creditor against the members 
of the family which was to be partitioned. In both suits there was 
a common issue as to the binding nature of the promissory note 
debt upon members of the family who were not parties to the 
note. The two suits were by consent tried together, the creditor 
being a party also to the partition suit and it was found in the trial 
Court that the promissory note debt was binding on all the coparce- 
ners. An appeal was filed only against the decision in the partition 
suit and the decree of the trial Court was reversed in so. far as- it 
declared that certain debts including that on the promissory note 
were binding on the family and the appellate decree was confirmed 
on second appeal. The creditor sought to”execute his decree against 
all the members of the family including those who had been 
exonerated in the partition suit. The Courts below Held that the 
decree could be executed in spite of the appellate decree in the 
connected suit. On appeal, 

Held:—To allow the creditor whose rights have been restricted 
by the partition decree to which he was a party, to execute the 
connected decree without regard to those restrictions is to acquiesce 
in the perversion of justice and in spite of the absence of an appeal 
inthe promissory note suit the creditor should be allowed to 
execute only to the extent decided in the appeal in the partition 
suit. - 

K. Kameswara Rao for Appellant. 

P, Saiyanarayana Rao for Respondent. l 

RS . - 

The Chief Justice and O, S. A. No. 48 of 1938. 


_ Kunhi Raman, J. 
* Sih August, 1939. 


Letters Patent (Madras), cl. 12—Offer by despaich of ein on 
by buyer from Madras accepted by telegram by.seller from Hydera- 


bad for sale of goods F. O. R. Hyderabad—Rejection notified by 
NRC 
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letter despatched from Madras—If “part of cause of action” has 
arisen in Madras—Leave to sue ai Madras for breach of contract 
pat f.to be granted, 


. A contract for sale of goods (skins) F. O. R. Hyderabad was 
re into by tbe acceptance by telegram from Hyderabad by 
defendant (sellers) of a counter-offer by telegram from Madras by 
the plaintiff (buyers) in reply to an offer by telegram by sellers. 
despatched from Hyderabad. The plaintiffs for their convenience 
arranged for the forwarding of the goods via Karachi to Madras 
and on arrival at Madras rejected them as of inferior quality. The 
defendants denied that the goods were of inferior quality and 
refused to take them back. The plaintiff obtained leave to sue and 
filed a suit for damages for breach of contract on the original side 
of the Madras High Court. In an application by the defendant for 
revocation ‘of the leave, 


Held, that the posting of an offer or ih despatch of a Wina 
of an offer from a particular place cannot be regarded as part of 
the cause of action. An offer is made at the place where it is 
received and the place of despatch of an offer by letter or, telegram 

isẹ nota material factor. 


_LLR. 58 Cal. 539, dissented. 65 M.L.J. 455, followed. 


-The .rejection ‘does undoubtedly form part of the cause of 
action but if the place of rejection is material (but it is not) it was 
not at Madras. It was at Madhavaram where the goods were sent 
for examination. Posting the letter of rejection at Madras did not 
make Madras the place of rejection. In this case notice of rejec- 
tion must bë taken to have been given in Hyderabad where he 
letter'was received. 

(1918) 1 K.B. 128, applied. e . 

- As the cause of action did not arise even in part in Madras 
“leave to sue’ ’ must be revoked. - Lo . 4 

B. Pocker for Appellant. 

K. N. Viswanathan for Respondent. 


K. S. p RERS es ty 
The Chief Justice and C. M. P. No. 1781 of 1939. 
Patanjali Sastri, J. ; my 
Joli io Oth August, 1939, me fe 


Civil Procedure Code (V of 1908), Ss. “152 and 34 (2)— 
Decree silent as to further interest from date 'of decree to date of 
seahaation—Decree in accordance with judgment—If can be 
amended under: S. yee as ee slip or. iad tells 34 oy 
Applicability. ` .- f afi 


“ ppe 
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Where a decree which has been drafted in accordance with. a 
judgment contains no reference to further interest from ‘date of 
decree to date of payment the Court must be deemed to have 
refused it. The provisions. of Civil Procedure Code, S. 34 (2) 
govern the matter. The Court cannot under S. 152 amend the 
decree by allowing further interest on the ecet amount from the 
date of decree to payment or realization. 

T. E. Ramabhadrachariar -for Petitioner. 

. JR. Gundappa Rao for Respondent.. 
`K. S. 
Wadsworth, J. i A. A. ©. No. 6 of 1937. 
15th August, 1939, i a EA 

Practice—-Sale by Oficial Receiver—Failure to mention 
amount of mortgage existence of which is announced—If sufficient 
to justify interference with sale—Provisions of Civil Procedure 
Codée—If applicable, 


The provisions of the Civil Procedure Code have no canal: 
tion to sales by Official Receiver and the mere omission to mention 
the amount of a mortgage on the property the existence of which 
is announced is not sufficient to justify interference with the sale. ` 

P. Chandra Reddy for Appellant. 


P. Bast Reddy for Respondent. 
K. S. 


Wadsworth, J. A. A. A. O. No. 47 of 1937. 

16th August, 1939, 

Limitation Act (IX of 1908), Art. 182 (5)—Execution against 
judgment-debtor barred—If execution against his surety (who had 
given a bond when the fudgment-debtor was arrested in prior 
execution) a step in aid of execution which will save limitation 
against principal debtor. i 

In a previous execution against the judgment-debtor a surety 
gave a bond binding himself that if judgment-debtor did not file an 
insolvency petition within a specified time he would produce the 
debtor before the Court or failing that he would render himself 
liable for the amount of the decree; and there was. default and 
execution petition against-the surety. Subsequently execution 
proceedings were taken against the judgment-debtor who, pleaded 
that it was barred by limitation, 

Held, in substance there is only one decree against the 
judgment-debtor. Under that decree the surety has by his bond 
fastened on himself a liability. Therefore an execution petition 
against the surety should be treated under the strict terms of 
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Art. 182 (5) as-an application to take some step in aid of execution 
of the decree. - 

(1939) A.L.J. 415, LL.R. 13 Luck. 353, I.L.R. 43 All. 152, 
and I.L.R. 58 Mad. 276, discussed and followed. i 

M. S. Venkatarama Aiyar for Appellant. 

B. Govindan for Respondent. 

K.S. —— 


Patanjali Sastri, J.. S. A. No. 516 of 1936. 
17th August, 1939. ' 
` Limitation—Acknowledgment—De position by debtor in former 
proceedings—When acknowledgment of subsisting liability on a 
promissory note. 

' Where a deposition by the debtor in previous proceedings 
stating that he offered to set off the amount he was claiming 
against the sum due on the promissory note now sued on, as an 
acknowledgment saving from the bar of limitation, 

Held, the surrounding circumstances should be taken into 
consideration in drawing any inference as to whether the debtor 
was acknowledging a subsisting liability when the writing reljed on 
does not contain an express acknowledgment of such liability. 

LL.R. 50 Mad. 548, I.L.R. 45 Mad. 443 and 46 M.LJ. 1, 
followed. i 

C. A. Seshagiri Sastri for Appell 

~ R. Gopalaswami Aiyangar for Respondent 





K. S. ; 
Wadsworth, J. '  &. A. O. No. 130 of 1987 and 
17th August, 1939. C. R. P. No. 808 of 1937. 


Civil Procedure Code (V of 1908), O. 40, r.4 (as amended in 
Madras)—Referring party to suit against Receiver—Necessity for 
Court stating reasons in writing. 

` Under O. 40, r. 4 as amended in Madras it is obligatory upon 
the Court referring a party to a suit against a receiver to state in 
writing its reasons for the reference. 

D. Ramaswams Aiyangar for Appellants. 

S.S. Ramachandra anar and C. F. Rawapilecberies for 
Respondents. i : 

KS. o’ I eae 


a 
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. Patanjoh Sastri, J 0, : S. A. No. 261 of 1938. 
15th August, 1939. 

Malabar Tenancy Act (XIV of 1930), S. 20—Disability to sue 
for eviction unless right of obtaining renewal not availed of—If 
can be controlled. by a contract made before the Act. 

-Reading Ss 16, 17,18 and 22 with S. 20, cls. (3), (5) and (6) 
it is clear that no eviction can take place unless the statutory right 
‘of obtaining a renewal had not been availed of on the expiry of 
the term and if ex concesso the right to obtain such renewal caniiot 
be controlled by a contract made before the Act, the disability to. 


sue for eviction if such renewal is obtained, cannot also be con- 
trolled by such contract. 


23 M.L.J. 353, distinguished. I.L.R. 33 Cal. 136, referred. to. 
-P. Govinda Menon for Appellant. 


‘The Government Pleader (B. Sitarama Rao), S. R. Subra- 
mania Aiyar and K. Raghuramayya for Respondents. 
K.S. 
Wadsworth, J. C. M. S. A. No. 42 of 1937. 
15th August, 1939. 


Civil Procedure Code (V of 1908), Ss. 40 and 67 (2)—Rule 
promulgated in Coorg province embodying restrictions on sale of 
löndin execution—If applicable to Coorg decree transferred to 
Court in Madras Presidency for execution. l 


>- Under “S. 67 (2) of the Civil Procedure Code the Chief 
Commissioner of Coorg has promulgated a rule to the effect that 
‘“fands, houses and other buildings and all immovable property 
shall not be liable to attachment or sale in execution of decrees of 
Civil Courts in Coorg with the execution of such immovable pto- 
perty as shall have been mortgaged or otherwise specifically pledg- 
ed as security for the debt which is the subject-matter of the 
decree sought to be executed”. 

Where a decree from’ Coorg was transferred to the Court of 
the District Munsif of Cannanore for execution, the eel arose 
if the Coorg rule was applicable. 

Held, the Local Government of Coorg had not the pawei nor 
is it likely to have intended to frame rules to restrict the execution 
of its decrees when transferred to a Court in the Madras Presi- 
dency. The rule embodying the restriction upon sales of land in 
exeċution of decrees of Civil Courts, applies only to sales of land 
within the jurisdiction of the Local Government of Coorg. There- 
fore a decree-holder can execute his decree in the Madras Presi- 
dency by the sale of land situated there in spite of the restrictions 
udder the special rule upon its execution within the province of 
Coorg. 

NRC 
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-3-2 0. T. G. Nambiyar and C. K. Kerala Varma for Appella; 
B. Sttarama Rao for Respondent. 


y> 


`K. Sst “A ——— TE N 
` Wadsworth, Jo 5: A. A. A.O. No. 100 of 1938 
, 17ih August, 1939. and C. M. P.,No. 2492 of 1939. 


_Cwil Procedure Code (V of 1908), S. 47—Settlement .- of 
terms of proclamation—When an order, on which an appeal lies 
wander S.47—Madras Act IV of 1938, Agricyliurtsts Relief ‘Act, 
S.4 (d)—Vacant ground in the compound of house alam 
prevents application of S.4 (d). . -2 


It is well established that the mere settlement of the terms 
of a-proclamation when no dispute between the parties as to their 
rights or liabilities is decided judicially cannot: be deemed to'be an 
order under S. 47, ‘Civil Procedure Code, from which am appeal 
would lie, But itis equally well settled that when at the stage of 
settling the terms of the proclamation the parties put into issue a 
question-affecting their relative rights and liabilities with regard to 
execution and this matter is heard and decided that decision, is a 
judicial decision and the parties ` will not be allowed in the, ‘Court 
-of éxecution to canvass thé same matter again. 


T V edaviasa Aiyar v. The Madura Peri Labha Nidhi, (1928) 
45 ML J. 478, followed. _._. Bey eS 
~ When the vacant ground’ included in the mortgage i ia @ part of 
the compound of the-house, property which. the mortgage’ covets 
and there işa compotind wall roynd the:vacant ground ard the 
‘well servirig the houses included in the mortgage, the mortgage’js'a 
debt contracted on. the security of house property alone, 'The 
-merte fatt that the land originally bore two paimashk numbers does 
abt buffice to separate the compound from the house to meen itis 
attached. 5 wee he a.D 
--(1939) 2 M.L.J. 233, denue s ee eee 


“PRS “Ganapathi Atydr and K. S. Ramabhadra a “Aigar for 
Appellant. 
K. E. Rajagonalachariar for Respondent: oat ee ee 
Si ates TEESE — ` Fore a Aa 
Wadsworth, I. 0 5 A. A. Ọ; No, 114 of 1937, 
~~ t7th August 1939. 0 0’ ee 
be “Hindú Law=Joint famiily—Property aad by atagia 
w Ken présimption that itis family property. arises—Mortgage of 
Such i properly. along with item proved to be -family beater if 
raises presumption ihat it is family land, ` 


£ 





‘ 
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In.the absence of evidence that the family possessed property 

with the income of which the new. acquisition might have been 
made there is no presumption that the prpperty acquired by the 
manager is family property. . 48 L.W. 628, followed. >: - 
.., The fact that an item the character of which is in dispute is 
mortgaged along with another item proved to be family land will 
not raise a presumption that the disputed item was also "family 
land unless it be shown that the mortgage itself was a borrowing 
for the benefit of the family. ` eee 

K. Kuttikrishna Menon for Appellant. A a hee 

Respondent not represented. l o 

KS. ee 

`- Wadsworth, J > a A, A. O. No. 5 of 1937, 

18th ‘August, 1939. 

Mortgage—Rival purchasers under decrees on einiino 
morigages—Decree-holder in secina suit not Pampleaaeds in fe suit 
—Rights of purchasers. 

The purchaser under a decree on an Satiier oreas. is ee 
ed to retain possession as against the purchaser under the decree 
on a second mortgage, the holder of which had not been impleaded 
in the earlier suit, until the first mortgage is redeemed. © © 

_LLR. 24 Mad. 171, followed; LLR. 56 Mad. 846, referred to. 
`~ R. Viswanathow for Appellant. : 

C. Narasimhacharier for Respondent.. `: 

K. S. ` Ey . 

'Kunhi Raman, J. `> C, R. P. No. 1567 of 1938. 
18th August, 1939. 

Negotiable Instruments Act (XXVI of 188t), S. 78—If- a 
beneficial owner of amount due on promissory note entitled to 
decree on the promissory note. 

Where the plaintiff claimed to be the beneficial owner of thè 
amount for which a promissory note was executed by the second 
defendant in favour of the first defendant (the trial Court found 
that the first-defendant was not a trustee in respect of the’ promis- 
sory note and not liable for the aniount due on the promissory 
note) and the plaintiff claimed a decree agent the second a 
dant, ` . 

. Held, S. 78 of the Negotiable EEIN Act TT be 
strictly construed and a valid, discharge can, be given. ónly by thè 
payee of the promissory note or the holder thereof, ‘there being no 
such’ thing -as a, benami promissory: note taken in the name of 
one person. but’ really méant for the other. ve plaintif cannot 
“pave a'decree. ' Be aay cigar bee Jo à 
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_ EL.R. 30 Mad. 88,and AI.R. 1935 Mad. 312, followed. 
pee 4 ` Parthasarathy: for Petitioner. i a 
+ K. Viyyanna and J. Lakshmayya for ae pepa 

K.S. so 

Kunhi Raman, J. C. R P. No. 1442 of 1936. 

18th August, 1939. . 


> Gwil Procedure Code (V of 1908), O. 13, rr. 1 and 2—Produc- 
tion of documents at a late stage—If to be allowed in the absence 
of reasonable explanation for non-production at proper time. 

In the case of account books which are not disclosed for more 
than a year after the date of the first hearing, it will be unsafe to 
lay down a peremptory rule that they must also be permitted to be 
made use of by the parties concerned ata belated stage of the 
proceedings although there is no reasonable explanation for their 
non-production at the proper time. 

LL.R. 51 Mad. 472, explained and distinguished as Reece 
mainly to certified copies of public documents which are produced 
at alate stage. 

S. Ramaswami Aiyar for Petitioner. ‘ 
T. L. Venkatarama Aiyar,S. Ramachandra Aiyar and G. N : 
Rajagopalan for Respondents. 

K: S. — 

Abdur Rahman, J. i S. A. No. 250 of 1936. 
18th August, 1939. 

Civil Procedure Code (V of 1908), O. 1,7. 9—Sutt on mori- . 
gage by one of the two joint tenants—If suit maintainable and if 
decree can be passed in the absence of the other—-Death of the 
other pending suit and plaintiff becoming solely entitled—If decree 
for whole amount can be passed. 

Where one of the two daughters (joint tenants) and- heirs of 
„a deceased mortgagee sued on the mortgage, objection was taken 
that she was not entitled to sue solely and exclusively on the mort- 
‘gage bond. Pending the suit the other daughter died. 


-zı Held, the. provisions contained in O. 1; 1r.:9 are clear’ 
enough and made it incumbent on the Court to deal with the matter 
-in controversy so -far as regards the rights and interests of the 
parties actually before it. In exceptional cases Court would 
xefrain,from passing a decree in favour of a plaintiff when it finds 
that, all the, parties interested in the subject-matter of the suit have 
not been. impleaded. But because of the death of the sister pending 
‘suit, plaintiff was the only person ` entitled to recover the whole 
‘amount, at the time of passing the decree and a decree ; ‘for the full 
amount ought to be passed, as the Court was justified ‘in taking 





cere 
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notice of subsequent events (death of sister). (A compromise in 
a partition suit by which the other sister authorised the ‘plaintiff to 
sue for the whole amount was also found valid.) 

K. Rajah Aiyar, Arumugam and Arunachalam for Appel- 
lant. 

T. V. Muthukrishna Aiyar for Respondent. 

K.S. JL 

- Somayya, J. A. A. A. O. No. 95 of 1936. 
19th August, 1939. 

Civi Procedure Code (V of 1908), s. 144—Restitution— 
Reversal of decree—Right of successful appellant to mesne profits 
by way of restitution—If successful party in trial Court can defeat 
righi by saying that he had leased oui the property. dove 

Whether a successful plaintiff in the trial Court remained in 
possession himself or whether he leased the properties to third 
parties, he is liable on reversal of the decree of the trial Court to 
put the defendants from whom he took possession in the same posi- 
tion which they would have occupied but fur the wrongful decree 
of the trial Court. One of the incidental liabilities which he incurs 
is certainly to pay the income which the defendants in the suit 
were deprived of during the period during which they were kept 
out of possession. 

T. Ramamurtht for Appellant. 

K. R. Vepa for Respondent. 

Kunhiraman, J. : C. R. P. No. 986 of 1937, 

21st August, 1939. l 

Madras Estates Land Act (I of 1908), Ss. 90 (2) and 193 (3) 

—Pention by landlord to get back goods alleged ‘to have been 
wrongfully taken away—If proceedings io recover rent under 
S. 192 (3) or if tenant's resistance can be proceeding to sie 
distraint. . 
Proceedings started by a petition filed by ‘a landowner’ der 
‘S. 90 (2) of the Act (to get back goods alleged to have been 
wrongfully taken away) cannot be ‘described as- proceedihgs to 
recover rent within the meaning of S. 192 (3), nor car shgh pro- 
ceedings be described as proceedings to contest distraint'merely 
because the tenant tries to resist the landlord’s application by 
stating that the distraint was not lawful. 

L. A. Gopalakrishna Aiyar for Petitioner, 


K. Desikachari for Respondent, re 
K. S. = ee 
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`- Wadsworth, J. © ` AAAO. Nos: 27, 28 and 39 of. 1937, 
t: 21st August; 1939. ssa oot ; 

Limitation Act (IX. of 1908); Art. 182 (5) Fina ee on 
@ previous execution application—M caning’ of “final —I $ can 
cover the eventual result of possible appeals. . 

The natural interpretation of the. word “final” in sub-cl. 6) 
of Art. 182 is as referring to the order which terminates. the appli- 
cationi as contrasted with a mere partial or interlo¢utory order. In 
the absence of any explicit provision similar to that in sub-cl. (2) 
cof Art, 182 it is extending the meaning of the word “final” too far 
to make it cover the result of possible appeals. 

157 I.C. 604, doubted. LLR. areal 945 and LL:R. 6 Pat. 24, 
Free 

A, Seeman? Aiyar and. s: fhaoin diyar for Appel 
dant: ; 

E M. Krishnaswami diyar TPT Balasubromania Atyar: ae 
Eo S 
© The Chief Justice and © | O. S..A. No. 10 of 1938. 
- Kunhs Raman, J. : i 
23rd August, 1939. 


Civil Procedure Code (V of 1908), 0. 6; r. a EEA 
Suit for possession of a share based.on title by conveyance——Case 
falling to ground as conveyance. unregistered and therefore inad- 
„missible in evidence—Vendors not parties to suit—Sutt for specific 
performance would be barred by limitation—Amendment of ploint 
Gs one for specific performance—I f to be allowed, 


. Where the plaintiff sued for possession of a share.of properties 
and'‘mesne profits basing his claim on a conveyance which not 
being registered could-not be put in evidence and his case theréfore 
fellto the ground, an application for leave to amend the plaint by 
-the insertion of a plea for specific performance of the agreement 
embodied in the unregistered.conveyance, should not be granted as 
„it will permit the suit jo be converted into a suit of a different 
-character especially as a suit for specific eae was then 
amed by the law of limitation. 
. LL.R. 48 Cal. 110, distinguished. 
V. Nateson for Appellants. < 
K. Venugopala Aiyangar, Srinivasa Raghavan, Thiagarajan 
and Kulandaivelu Mudaliar for Respondents. Pui 
K. S. PE ia seg nace 


eo N 
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‘Wadsworth, J. A. A. O. No: 175 of 1937. 
23rd August, 1939. — omar 

Provincial Insolvency Act (V of 1920), S. 51—Benefit of 
execution’—If-costs of suit in which there was execution in addi- 
tion to costs of the execution to be retained by the asia 
creditor. 


The analogy of S. 52 affords no justification for importing the 
special provision of that section which is not found in the general 
law relating to rateable distribution into the terms of S. 51 which 
has really no connection with the following section and is silent on 
the point. There is no reason to deduct also the costs of prosécut- 
ing the suit which has resulted in the execution, for other creditors 
may haye incurred similar expenses in other suits. 


LL.R. 57 Mad. 330: 65 M.L.J. 402 dnd A.LR. 1939 Mad. 291; 
(1939) 1-M.L.J. 205, discussed. 


' Executing creditor i is entitled to a charge over the sale nie 
ceeds merely in respect of costs of execution but not in respect of 
the costs of the suit. 





rds th . wk 
Kasturi Seshagiri Rao for Appellant. ° pa 
. P. V., Rajamannar and K. Subba Rao for Respondent. > 
"KS. 
~ Patanjali Sastri; Je `- Cil Appeäi No: $8 af 1939, 


24th August, 1939, f 


Indian Penal’ Code (XLV of 1860), Ss. 304 and ronid 
causing simple hurt under grave and sudden provocation—Death® 
by wound turning ‘septic—If knowledge ‘that i injury was likely to 
cause death can be im puted to accused wy knowledge of dri in 
weapon > n 


_ The'accused under grave and sudden provocation struck ihe 
deceased arid caused a simple injury which but for the wound, 
turning septic later on would not have béen fatal. aod 


_ Held, it is “somtewhat far fetched to say : that the A 
knowledge that „by reason of the dirt on the weapan, the,injury; 
which he. wag likely to cause was likely to prove fatal. , Conyig-, 
tion under S. 304, Indian Penal Code, ought to be set aside and the, 
accused should be convicted under S. 334. ca 


A. Bhujanga Rao for Appellant. 
The Public Prosecutor (V. L. _ Ethiraj) for the Goi ae 


K.S. Lom es 
NRC me 
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Wadsworth, J. A. A. Ô. No. 237 of 1937. 
24th August, 1939. 


“Civil Procedure Code (V òf:1908), S. 47—Execution proceed- 
ings—Order settling terms of sale proclamation—If res judicata 
to preveni parties contending in later proceedings that amount has 
been wrongly calculated—Quwesiion as 10 overpayment in satisfac- 
tion of. decree—If matter arising in execution under S. 47. 

It is impossible to contend that an order settling the terms of 
sale proclamation passed after. notice but without any contest 
operates as res judicata to prevent parties from contending at a 
subsequent stage of the execution proceedings that the amount in 
the proclamation has been wrongly calculated. 

LL.R. 37 All, 589 and A.I.R. 1929 Mad, 903, followed. 

It is well settled that a question as to an alleged overpayment 
in satisfaction of a decree is a matter arising in execution between 
parties governed by S. 47, Civil Procedure Code and no separate 
suit would lie. 

The order.of an executing Court which is a substantially just 
order is also one to which no technical objection can be taken. 

T.S. Nagaswami Aiyar for Appellant. 

V. Govindarajachari and N. Vasudeva Rao for Respondents. 


K. S. a te 


, Wadsworth, J, A.A. A. O. No. 60 of 1937. 
24th August, 1939. 


Provincial Insolvency Act (V of 1920), S.37—Altiachment 
pending on date of adjudication—Annulment of adjudication— 
Effect on attachment—Dismissal of execution petition on adjudica- 
fon—I f ratses attachment. 


_ When there is an attachment at the time of the adjudication 
and the insolvency is not prosecuted with the result that an order 
of annulment is passed, the effect of the otder of annulment will, 
be that which’ is laid down in S. 37 of the Provincial Insolvency 
Act, that is, subject to the contingencies contemplated by S. 37 the 
property will go back to the debtor with any burdens which existed 
upon- it~ af the time of the adjudication. His interests in the pro- 
perty is still bound by the attachment at the date of the annulment. 
An order of dismissal OF an execution epeution did not raise the 
attachment. 


K. Kameswara Rao for Appellant. 
A. Lakshmayya for Respondent. 


K. S, E 





Wadsworth, J. A.A. A. O. No. 68.08 1937. 
25th August, 1939. 
Civil Procedure Codé Ww of 1908),O0.9,r. 13—If éesonals 
Constructive res judicata in execution matters—If APPCARIES in the 
absence of proper motice to person affected. 


Action under O. 9, r. 13 is optional. There can be ino construc- 
live res judicata in execution matters also, in the absence ofa 
proper service on the party adversely affected. 

T. L. Venkatarama Aiyar for Appellant. 

D. R. Krishna Rao for Respondents. 

K. S. 
Patanjali Sastri, J. Cri. R. C. No. 54 of 1939. 
25th August, 1939. : 

Madras Gaming Act (III of 1930), S. 4 (ii) Presence at. 

particular place for purpose of gaming—If offence. 

There is a wide difference between a pefson being present at 
a particular place for the purpose of gaming and his gaming at the 
place. Itisonly the latter that is constituted an’ offence under 
S.4 (it) of the Act and S. 6 cannot be invoked to sustain a 
conviction. 

K. S. Jayarama Aiyar, -G. Gopalaswams and M. C. Raja- 
gopalan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

K. S. 

Kunhi Raman, J.- C. R. P. No. 1495 of 1936, 
25th August, 1939. 

' Civil Procedure Code (V of 1908), O. 1, r. 10—Adding 
parties—Suit for declaration that plaintiffs were solély entitled to 
hereditary right to perform archaka service in a temple—Stranger 
claiming to be entitled to joint interest in those rights—If to be 
added as party. 

‘ In a suit for a declaration that the’ three plaintiffs are solely 
entitled to a hereditary right to perform archaka service in the suit 
temple and to enjoy the service inam lands a stranger sought to be 
added as a party as she claimed a joint interest in those rights and 
contended that her presence as party was therefore neçessary to 
avoid multiplicity of suits. 

Held, this was a case in which in view of the relief claimed 
by the three plaintiffs the presence of the new defendant is neces- 
sary within the meaning of O. 1, r. 10, Civil Procedure Code, to 
enable the Court effectually and completely to aeeai upon o 
settle all questions involved in the suit, 


My 
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‘° ‘TLR. 5 Mad. 52 aid A.I.R. 1929 Mad. 443, followed. 


V. Govindarajachari for Petitioner. 
oe APS aipannray ne Rao. for Respondent. 





K.S. 7 
Kunhki Raman, J. C. R. P. Nos. 737, 738 and 1024 
~ -> 25th August, 1939, © ` of 1937 and 212 of 1938. 


r` Civil Procedure Code (V of 1908), O. 9, r. 13—Detree 
against minor who was not represented at all—If mere nullity or 
an ex parte decree which can be set aside under O. 9, r. 13. 

Where the respondent was a minor not represented. at all 
before the trial Court and could not therefore be said to have been 
a party to the proceedings, it cannot be said that the decree passed 
against him was an ex parte decree. The decree must be regard- 
ed as a mere. nullity so far as the respondent is concerned. 
Such a decree cannot be-set aside under O. 9, r. 13. 

37 M.LJ. 399, followed. 34 L.W. 317 and 66 a 683, 
referred. 


R. Ramasubba Aiyar for Petitioners. . 

A..Viswanatha Atyar-and V. Meenakshisundaram for Res- 
pondents. 

K. S. 00 et ee 

Krishnaswami Atyangar, J. C. R. P. No. 1426 of 1936. 

25th August; 1939. ` aot ' 

Promissory note by manager or karnavan—Suwit on—Decree 

against family or tarwad—If to be passed. 
' ‘Tn a suit on a promissory note executed by the defendant who 
had signed his name simplictter, the plaintiff asked for a decree 
personally against the defendant and also as against the tovashi 
tarwad represented by him on the ground that the promissory 
note represented the value of goods supplied for the needs of the 
favashi. 

Held; where the personal law allows the. memberg ök a 
family or tarwad to be bound by a transaction entered into on its 
behalf by the manager or the karnavan a -decree could be passed 
against the family or tarwad. : 

, K.N. Kumaran for Petitioner. : 

“ K. K. Sreedharan for D T 

KS ; i oS ‘ 
` Kunhi Raman, J ` C. R. P. No. 7an ene 
` 30th August, 1939. Ki 

" Provincial o Asr (7. of 1920); sS. pare by 
debtor within three months of adjudication—Alienation ùnder 
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„threat of legal proceedings and to escape lability for costs—If 
fraudulent preference. 

In an-application by the Official Receiver to annul a mortgage 
-created. by a debtor within three months of the adjudication in 
favour of-a simple money creditor, 

Held, if the dominant motive was not to prefer and if the 
alienation was made under threat of legal proceedings -by the 
creditor which would saddle the debtor with costs the said alien- 
ation could not be impeached im law as a fraudulent pias 

Case-law discussed. i ‘ 

T. V. Muthukrishna Aiyar and T. V. Ramtah for Petitioner. 

T. K. Sundara Raman for Respondent. 


K. 5. 


: Patanjali Sastri, J. S. A, No. 453 of 1936. 
7 31st August, 1939. : 

Cwil Procedure Code (V of 1908), O. 21, r. $5 FN 
of money by judgment-debtor to have the sale of his property in 
execution set aside—Reversal or setting aside of decree—Claim for 
restiiutton—Susiainability—indian Contant Act, S. 72—Relief 
under if can be awarded. 

After a review of the case-law held :—None of the decisions 
‘goes the length of holding that, if a judgment-debtor or any other 
person bound by a decree makes a deposit under O. 21, r. 89 to 
„have a sale of his property held in execution set aside, the claim 
“for restitution, made either under S. 144, Civil Procedure Code, or 
under the general law after the decree has been reversed in ‘appeal 
or set aside in a suit brought for the purpose, is unsustainable. 
Such a case would clearly be one for awarding relief under S. 72 
of the Indian Contract Act. 

O: T. G. Nambiar for Appellant. 

C. S. Krishnamurthi Aiyar for Resjoudeni, 


K. S. 


Mockett and Krishnaswanit f A. S. No. 189 of 1936. 
Aiyangar, JJ. 
. 31st August, 1939. 
_ Indemnity—Covenant of—Partition deed—Clause to hai 
loss in case of deficiency of encumbered property—Onus of proof. 
- A covenant of indemnity may be absolute and is enforceable 
even if actual loss has not occurred. Where a partition deed pro- 
vided that in respect of the properties allotted to one party, if any 
undisclosed encumbrances are discovered, then the other party 
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should make good the deficiency or loss in respect of which the 
properties allotted to the other party, were made a charge. 

Held, on its being discovered that in respect of the items of 
.the properties allotted in favour of one party there were incum- 
brances on the said items in favour of a third party, the party can 
receive from the other party the full amount of the incumbrances, 
even though no payment was yet made to the incumbrancer. 

The onus of proving that the transferee was a transferee for 
value without notice of the charge was on the transferee. 

LL.R. 42 Cal. 625, followed. 

Quaere, whether an execution purchaser can claim as a bona 
fide transferee for value without notice under S. 100, Transfer of 
Property Act. 


T.L.R. 18 Luck. 746, referred to. 

Ch. Raghava Rao and K. P. Kuttisankara Menon for Appel- 
lants. 

P. S. Narayanaswami Aiyar for Respondent. 

K. C. 


Burn and Stodart, JJ. A. A. O. No. 6 of 1938. 
31st August, 1939. 

. Civil Procedure Code (V of 1908), O. 41, r. 6, sub-r. 2— 
Appeal pending against order for sale of immovable property in 
execution of decree—Application for stay of sale—If Court has 
discretion to grant or refuse stay—Refusal of stay—If ilegality— 
O. 21,17. 04—Sale to be of property sufficient to Geese amount 
‘due under decree. 

Sub-r. 2 of r. 6 is quite clear that when an order has been 
made for the sale of immovable property in execution of a decree 
and an appeal is pending from such decree, the sale, shall, on the 
application of the judgment-debtor to the Court which made the 
order, be stayed on such terms as to giving security or otherwise 
as the Court thinks fit until the appeal is disposed of. 


AIR. 1932 AIL 551, dissented from. 


The Court has no discretion in the matter of granting or 
refusing stay, though it has discretion in the matter of imposing 
terms. Refusal of stay and sale thereafter is a clear illegality and 
the sale must beset aside. Executing Courts have to note that 
O. 21, r. 64 provides that no more of the judgment-debtor’s pro- 
perty ought to be sold than is sufficient to realise the amount 
due under the decree. Itis also desirable to sell the aa 
in small panai if that will fetch a better price, 
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B. Sitarama Rao, R. Gopalaswami Aiyangar and G. Thiaga- 
raja Sastri for Appellants. 


T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar for 
Respondents. i 





K. S. 
Genile, J. Application No. 399 of 1939, O.P. No. 277 
31st August, 1939, of 1936 and O. P. No. 248 of 1938. 


Indian Companies Act (VII of 1913), S. 61 (4)—-Share 
capital reduced by special resolution—Conditions—Shareholders 
to bring back moneys—Liquidation of Company — Liquidators 
application for review of order—Amendmeni not correct. 

Application by a Company for confirming the resolution of, 
Company for reduction of subscribed Share Capital by paying off a 
portion of the Share Capital with condition that the amounts should 
be repaid by the shareholders whenever called upon by the Com- 
pany was ordered on llth February, 1937, by the High Court 
reducing the authorised capital; and on the Company being subse- 
quently wound upon 20th October, 1938, the Liquidator of the 
Company moved for amendment or review of the order of 
11th February, 1937, to make the shareholders to bring back the 
moneys refunded. On the shareholders objecting to the course on 
the ground that the High Court’s order having been registered 
with the Assistant Registrar of Joint Stock Companies and the 
registration having been certified the same was conclusive under 
S. OL (4) ot the Indian Companies Act the ordet catittot be atuedud- 
ed, held that the contention of the shareholders was right and the 
order could not be amended. 

88 L.T. 702, followed. 

V. Radhakrishnayya and T. V. Ramayya for Liquidator. 

- S. Panchapagesa Sastri, M. Krishna Bharati, S. S eshadri 
and T. P. Kannabhiran for Shareholders. - 

K. C. pubes 

Burn and Stodart, JJ. A. A. O. No. 49 of 1938. 
Sih September, 1939. 

Civil Procedure Code (V of 1908), O. 21, rr. 5 and 8—If 
distinct and independent. 

Rr. 5 and 8 of O. 21, C. P. Code, are distinct and indepen- 
dent. 

56 M.L.J. 692, followed. I.L.R. 22 Cal. 764, dissented from. 

N. Vasudeva Rao for Appellant. 

G. Lakshmanna and G. ChondrasekhoraSastri for Respondent. 


K. Sy =_= 





- The Chief Justice and - "O. S. App. No. 14 of 1928. 
Kunhi Raman, J. ‘ te Oe 

Sth September, 1939. : 

Will——Codicil-—-M Bhawan testator——Intimation.to sakens 
of terms of codici—Death of testatar before codicil was executed 
-Final instructions to solicitors—E fective a 
Low—Mode of creating will or codicil. 

“The testator who wasa Cutchi Memon executed a will by 
which after granting certain legacies he provided that the income 
of the properties should be devoted to the education and marriage 
expenses of his descendants by certain sons. Subsequently when 
he was ill he caused a telegram to be sent to his lawyers as follows: 
“Since my grandson 4 died I have decided to omit all schoolfees.” 
He also wrote a letter to his solicitor stating that he had decided 
to cancel his allowances provided for schoolfees. The solicitors 
wired back and wrote asking for specific and clear instructions 
regarding the codicil., The testator however died without giving 
any further instructions. 

Held, that the telegram and the letter forwarded by the testā- 
tor to his solicitors were not mere instructions to submit a draft 
codicil for consideration and that they amounted to an effective 
codicil inasmuch as no particular form was necessary to the execu- 
tion of a will or codicil under the Mahomedan Law. - : 

-LR 21 All. 91 and LL.R. 43 Bom. 641, relied on. 

P.K. Janakiraman. for, Appellant.. 

- V : Radhakrishnayya Instructed by S reg oea Partridge fe 
ist Respondent. - 

5. Panchaporess = astri instructed by T. A. Rangichar for 
2nd Respondent. ° 

LV: SaR y. Saiyonarayana and D. Narasa Roju for 


“ 


thse Remade, beret ke ek A EN Ale 
B. V.V. : 
Se St 
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Venkataramana Rao and . oe App: ‘No. 230 of 1936. 
' Abdur Rahman, IJ. 2 6 aaa ts eek, sont 
28th August, 1939. . se ; oy 

Government Securities Act (X of 1920), Se aian 
awnership of Government securities—If affected by S. 5. > > 
: The .provisions of. S. 5 of the Government Securities Act is. 
only for the protection of the Government, who can get a due-dis- 
charge from the person who is the holder of the note: The: 
question as to the beneficial ownership of Government nee 
notes and securities is not affected.by S. 5. , n 

P. Satyanarayana Rao for Appellant. l 

Ch. Raghava Rao for Respondent. 

K. S. ; i T 
Wadsworth, J. A. A. O. No. 339.o0f 1937. 

4th September, 1939. T 

Mortgage—Recetwer appointed in a suit ona single morigage 
{ Aiount due to the government from moryagor in respect of 
Kudimaramath—Priorities. 

In a suit on a simple mortgage a receiver was appointed over 
the mortgaged properties. An amount was due from the mortgagor 
to the Government in respect of Kudimaramath which had accrued 
due before the appointment of the receiver, Ina claim for direc- 
tions to the receiver to pay the amount due to the Collector, 

Held,.in India at any rate a simple mortgage does not bind the 
rents aud prohls ot lhe hypotheda. ‘I'he appointment of a receiver 
in a suit on a simple mortgage does not really enlarge the scope of 
the: mortgage. The mortgagee has no chatge:0 over the -rents- ae 
profits in the hands of the receiver. a 
'  Case-law considered. Rl ae ORE Ee a 


re 





Though the Court recognises an equity over other Bren 
creditors, the claim of the Crown is paramoynt. And quite apart 
from the fact that it is a debt due to the Crown, it is-a legitimate 
expense which the receiver should pay as an ‘incident -of, his 
management of the property. . : 

S. Ramachandra Atyar for Appellant. 

The Government Pleader (B.St Harania Rao)’ for Respindént, 

OKS . ‘ 
The Chief Fasiice and E ESPA; No24 f 1939. 


Pert 
4 





`- -Kunhit Roman, J. - tg! Bee ee 
‘Sth September, 1939. i 


“Transfer of Property Act (IV of 1882), SÌ 108, els. (o) 
and (p)—Lease for a particular purpose—If diversion 1d idi 
purpose allowable. 

NLRC 
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OO tenant .execuletl a lease of a.plot-.of.land in the’ city of 
Madras, for the purpose of laying out a Hower garden. .The tenant 
began constructing buildings thereon for‘tesidential purposes. In 
ast, by the landlord f{or:perpetual and atandatory injunctions, 

Held, that under the terms of-cls. (0) and ($F of S. 168° of 
the-Transfer wf Propertyakef the buildings’ could not be allowed 
to be‘cohstrutted» The. prinetples of the Engltsh Law as to negative 
dovenasits are not eeplicae mute the aane of E ee 
applied. Wo SOE EY . 

3 A. C. 709 and (1912) a ci ai distinguished. : ie 

K. Rajah Atyar for Appellant. ` 


AS. Nataraja Ayar for Respondent. 
Pi ae i Soo TeS 


is vv. 


Bue "gd oo 





Wadsworth, Do ‘S.A. No. 93 of 1936. 

Oth September, 1939. MESS . 

. Mortgage—Clause that. principal and interest was “payable by 

thys eptember, 1928"—Meaning of—Notice.on 29th June, 1927, 

offering payment-;-Mortgagee declining to receive payment under 
mmistp prehension as to efect -of the clause—-Effect. , 


A clause in a mortgage deed made ‘the principal -and jiicieit 
“payable. by 10th September, 1928” Gn 29th June, 1927, the mort- 
‘pager seit a registered nonce LU. Le Lut Kago au mimu uu avue 
his previous offers to discharge the debt by paying.the amount left 
‘with -him ‘and repeated the offer. The mortgagee in his reply 
relied on the stipulation that the principal and interest dué under 
the deed was “payable by 10th September, 1928” and declined to 


-teeeive payment before the stipulated time. 


+ (Held, to -the extént to which words are- ambiguous : they 
‘should :be-réad so”as-not fo be a clog on the- equity of redemption. 
-The meatiing of “payable“by:a certain date” must be taken-to ‘be 
“payable on or before a certain date’... The refusal to accept pay- 
ment, though bona fide made under.a ‘misapprehension of the effect 
of the inatriment, was wrongful. .No formal tender is- necessary. 
There has been a valid tender-and the mortgagor is not liable to pay 
interest subsequent -to the tender. 


Case-law examined and principles as to tender” enunciated. 
, G, Lakshmanna and G. Chandrasekhara Sasiri for a 
oe Gontkdarefachari for Respondents. . mani aN 
K, S. 





Et 
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Venkataramana Rao, J A D A No, 398 of 1938; 
Oth September ;1939° ` E eae 

Practice—Defendants objecting that athe anii: besa 
by application and remedy was by suit—Subsequent ea 
dant if can object to maintenance. of. suit. 

- Where the defendants having raised the objection in prior pro- 
ainn that it was not competent to the Plaintiff to claim the 
relief he did by way of an application to that Court’ and his proper 
remedy was’ by way of a regular, suit add get the benefit’ of that 
judgment, it was not open to them to turn round and’ again object 
to the thaintenance of the suit, : 


K. Rajah Aiyar for Appellant.. 

R. Gopalaswami Aiyangar for Respondent. 
.. Wadsworth, J. + > A: A, O. Noar 1937, 
© Sil September, 1939. i f 

Limiiation Act (IX of 1908), S's. 20 and 21 (2)—Decree ı debt 
—Payment by one of several joint judgment-debtors—If saves 
limitation as against the i ecg who did not make, ene 
ues . 

.Where on a decree against üe sons on a debt contracted ‘by 
their deceased father one judgment-debtor makes payments, . ` 

Held, in this High Court at any rate, the rule is, that a joint 
judgment-debtor not a party to the original contract cannot be said 
to be included within the exception set forth in S. 21 (2) of the 
Limitation Act and that the general rule under S. 20 is that a pay- 
ment towards a debt keeps that debt alive as against all the joint 
debtors unless it is covered by the exceptions set forthin S..21 
(2). 

K. Srinivasa Rao for Appellant. 

R. S. EME RITE and K. y. Røjagopalan for Respondent. 

“ES ` Das Jae SP a 

Kunhi Raman, J. © , C. R. P. No. 898 of 1939. 

Sth September, 1939, -> . = 

Evidence Act LE of 1872), Sv 114-~Letter: may sitet 
Presumption that tt reached tis destination. 

The observations in Ma Me Shin v. R.M. R.M. N. fe 
Firm, A.I.R. 1933 Rang. 76, have to be construed with reference 


to the context and the observations cannot override the general 
provision of law contained in S. 114 of the Evidence Act which 
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justifies a Court in presuming that a letter duly despatched by 


post, reached its destination. 
P: Govinda Menon for Petitioner, 


K. S. 


Wadsworih, J. “A. A, O. No. 484 of 1937, 
Sth September, 1939. 


` Provincial Insolvency Act Vv of 1920), ‘Ss. 37 ald 43—Death 
of insolvent-—Annulment of adjudication subject to. vesting of 
property in receiver till payment of a specified creditor—Later 
application by other creditors for modification of order so_as to 
include their debts also—Jurisdiciion of Court. 


An insolvent died in jail and his son moved the Court for 
annulment of the adjudication on the ground (1) that no applica- 
tion had been made for discharge within time allowed and (2) 
that the debts had all been satisfied. After notice to one creditor 
an.order was made annulling the adjudication under S. 43 and 
directing that the property should vest with Receiver until pay- 
ment of the active creditor. Three years later two other creditors 
applied to the Receiver for directions to pay them dividends out of 
the estale. The applications were rejected. The creditors then 
applied for the modification of the order under S. 37 so that the 
properties might vest in the Receiver until all the pai creditors 
ae been paid under the insolvency law. f 


- Held, when the Gourt has passed-a particular - vesting ener 
ae in a specific way, it does not retain the power on some 
“Future date to pass a fresh order ‘removing those restrictions and 
‘providing for an L Annrey new scheme for the distribution of the 
“assets. ~” Do 
LL.R. 58 Mad. 908, aaa S 


_ The power of the Court must be taken to be coffined to the 
power to give ‘such directions as are necessary to carry out its 
intention, There was no jurisdiction to make the order: asked 
for: 





VSN arasimhachar for Appellant., l 
—': T, M. Venugopala Mudaliar for Respondents. 
K. S. : 
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- Wadsworth, J. A. A. A. O. No. 93 of 1937. 
11th September, 1939. 
. Child Marriage Restraint Act (XIX of 1929)—Celebration of 
child marriage outside British India—Amount payable under decree 
towards bride's marriage—Moarriage if opposed to PAPIS policy 
and payment under decree if unenforceable. 


Under a decree the appellant was required to pay a sum not 
exceeding Rs. 1,000 towards his share of the marriage expenges of 
each of his sisters. ‘The youngest sister was married and the 
marriage celebratéd within the Hyderabad State, because it would 
have been illegal under the Child Marriage Restraint Act vee of 
1929) had it been performed-in British India. 


Held, there is no reason why the Court should refuse to 
enforce a payment under a decree because the object for which a 
payment is made is contrary to the law of British India when that 
object was actually performed in a State where it was perfectly 
legal. 

LL.R. 63 Cal. 1153, distinguished. 


K. Kotayya for Appellant. 
P. Satyanarayana Rao for Respondent. 


K.S. 


Venkataramana Roo and `, ~ A. S. No. 429 of 1935. 
` Kunhi Raman, JJ. : ; i i 
1lth September, 1939. 

Will—Disposttion in _ favour, of ao When absolute— 
Powers to give the properties to whomsoever the widow liked “at 
‘the time of lier death’—Exercise of power by deed inter vivos— 
Validity. 

A testator provided that 2/3rd of the remainder of his estate 
should be taken by the son to be adopted by his widow and 1/3rd 
to be taken by the widow. The provisiop in favour of the widow 
was ‘as follows: “The remaining 1/3rd share shail be taken by 
you after the adopted boy ceases to be a minor and the same shall 
be enjoyed during your lifetime. Whencver necessary you shall 
take a sum of Rs. 2,000 for your share out of the common funds 
and spend the same according to your pleasure.: Out of the share 
of the property you might get for your share a.sum of Rs. 5,000 
shall be utilised by the executors. Excluding these amounts the 
property, remaining out of your share of property has been given 
away to you with powers of alienation by way of gift, exchange, 
sale, ete, so that you might give it to whomsoever, you like at ihe 
time of your death”. 

NRCG 





40 
Held, in the circumstances the testator intended to confer on 
his widow an absolute estate and not a mere life estate with a 
power of appointment. Assuming the will confers a mere life 
estate with a power of appointment, it is open to the widow to 
exercise the power of appointment by a deed inter vivos. 


Sugden on Powers, 8th-Edition, page 210; 70 E.R. ay and 
47 L.J. 62, followed. 


The expression “at. the time of the death” must be given a 
reasonable interpretation and means “on apprehension of death”. 
So where the widow aged 70 in apprehension of death by a settle- 
ment exercises the power of appointment in favour of her daughter 
it is valid and also as transfer eo instanti of the life estate. 

V. Govindarajachari and D. R. Krishna Rao for Appellant. 


V. Rangachari for Responcents. 
K.S. 


Venkataramana Rao and l ` A. S. No. 96 of 1937, 
‘Kunhi Raman, JJ. l 
12th September, 1939. 

Land acquisition—Award of compensation—Reference to 
Court—Right of claimant to adduce evidence as to market value. 

On a reference to the Court the claimant is entitled to adduce 
evidence in regard to the market value and the Court cannot reject 
the evidence tendered on his behalf on this point, provided the 
claimant in making the application for reference has disputed the 
market value fixed by the Land Acquisition Officer. 

- K. Umamaheswaram for Appellant. 


The Government Pleader (B. Sitarama Rao) for Rosson 
K.S. 


Fenkataramana Rao and i ` App. No. 229 of 1936. 
Abdur.Rahman, JJ. i : i 
15th September, 1939. 

Givil Procedure Code (V of 1908), O. 21, r. 63- Sui by 
claimant based on title, whose petition objecting to attachment 
under r. 58 has been decided ORS Mr en of proof as to 
genuineness of sale to claimant. 

-The general rùle that would apply to cases aes the plaintiff 
sues .on the basis of his title and the defendant raises a plea of 
benami would not apply whete the question has been gone into once ` 
by an execution Court on a petition of objections under O. 21, 
r. 58 and directed against the claimant. If the claimant brings a 
suit later under‘O. 21, r. 63 he will have to establish that he was in 
possession of the property on his own behalf and not on the 
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judgment-debtors and that the consideration for the sale had 
. emanated from him. Once this is established it would then be for 
the defendants to rebut the evidence and to show that the plaintiff's 
name wad benami or the sale in his favour was fraudulent. 

Case-law discussed. 

Mulla’s Civil Procedure Code (lst dition), page 789 and 
LL.R. 55 All. 266 and I.L.R. 5 Rang. 552, disapproved. 

A.LR. 1927 P.C. 237, explained. 

35 C.W.N. 324, held to be not overruled and followed. 

K. Rajah Aiyar and S. Nagaraja Atyar for Appellants. 

The Government Pleader (B. Sitarama Rao) and K. S. 
Venkatarama Atyar for Respondents. 

K. S. 

Wadsworth, J. A. A. O. No. 51 of 1938. 
15th September, 1939. f 

Civil Procedure Code (V of 1908), O. 11, r. 21—Discovery— 
Suspicion that relevant documents were concealed—Proper course. 

Normally when a Court suspects that an affidavit of discovery 
conceals documents really in the possession of the person who 
makes the affidavit, it will not reject the affidavit or treat it as 
insufficient unless there are materials either in the affidavits or in 
documents referred to therein or in the pleadings-from which the 
presumption may be drawn that the defendant has relevant docu- 
ments in his possession which he has not disclosed. Where there 
is merely a suspicion as to existence of relevant documents in the 
hands of a party the proper course is to accept the affidavit and to 
allow proof in the trial of the suit that there has been a suppres- 
sion of documents by the deponent and to draw an inference 
adverse to the deponent from such suppression if proved. The 
matter should not be followed up any further in the process of 
discovery and certainly the drastic step of striking off the defence 
should not be taken on mere suspicion, 

V. Ramaswami Aiyar for Appellants. 

S. Venkatesa Aiyangar for Respondents. 

K, S. 

Kunhi Raman, J. A. A. O. No. 184 of 1938. 

15th September, 1939. 

Provincial Insolvency Act (V of 1920), S. 35—Petitioning 
creditor's debt aHeged to be bogus—W hen adjudication io be 
annulled, 

Where a creditor applied to have an order of adjudication 
annulled on'the ‘ground that the’ petitioning creditor’s debt was a 
bogus one, 
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Heid, unless it is shown that the debtor did not owe any other 
debts or that the debtor was not really insolvent at the time the 
order of adjudication was made by the lower Cuurt the order of 
adjudication cannot be annulled. 

Case-law discussed. 

N. Vasudeva Rao for Appellant. 

V. Govindarajachari and V. Parthasarathi for Respondent 

K. S. . 

Kúnhi Raman, J. C. R. P. No. 1285 of ‘1937. 

15th September, 1939. 

Transfer of Property Act (IV of 1882), S. 83—Deposit in 
Court of money due on mortgage—Morigage deed not deposited in 
Court—Proper order. 

Where it is not possible for any of the respondents to deposit 
the mortgage deed in Court and the petitioner has paid the mort- 
gage money into Court, the Court should not hold that the deposit 
is not valid and that the petition does not lie. As it is not desira- 
ble to determine the respective rights of the respondents in a 
‘summary manner the petition is to be dismissed and the petitioner 
referred to a separate suit and the order shall not bar the petitioner’s 
right to claim that interest must be deemed to have ceased from 
the date of the deposit. 

B. Lakshminarayana for Petitioner. 

Respondent not represented, 

vn K. S. see eS = 


"Kuni Raman, J. C. R. P. Nos. 1658 and 1689 of 1937. 
18th September, 1939. i 
Court-fees—Sub-morigagee impleading his ‘otm mortgagor 
and also owner of property——Proper court-fee. j 
Whena sub-mortgagee sues impleading his own mortgagor 
and also the owner of the property the court-fee should be paid on 
the amount due on the original mortgage and not merely on the 
amount due to himself as sub-mortgagee. 
(1938) 1 M.L.J. 171, followed. ~ 
_ K. Desikachari for Petitioner in C.R.P. No, 1658 of 1937. 
V.C. F sraraghavan for Respondent in C.R.P. No. 1658 of 
1937, 
`M. Krishna Bharathi for Petitioner in GRE. No. 1689 of 
1937, 
The Government Pleader (B, Sitarama Ha) for Respondent 
jy TRP; No. 1689 of 1987. - 
K. S. —— ns 
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[F. B.] 
The Chief Justice, Krishnaswami Cr. R. C. Nos. 245, 246, 298 
. Atyangar and Patanjali Sastri, JJ. ; _ and 340 of 1939. 


19th September, 1939. 


Criminal Procedure Code (V of 1898), Ss. 107 and 112— 
Notice under S. 107 and order under S. 112—Essentials. 


It must be remembered that the issye of the notice is merely- a. 
preliminary slep and no order can be passed under S. 107 unless 
the inquiry which follows the issue of the notice shows that the 
laying of the information was justified. The High Court can 
always interfere when the inquiry has not been held in accordance 
with the law or a wrong conclusion arrived at. 

There must be information of a nature which convinces the 
Magistrate. that there is a likelihood of a breach of the peace. It 
is impossible to formulate a hard and fast rule with regard to the 
nature of the information on which a Magistrate should act. If 
the information is reliable the Magistrate has jurisdiction to make 
the order required by S. 112. 

K. S. Jayarama Aiyar, G. Gopalaswami, cy R. S ubramanian 
and N. Somasundaram for respective Petitioners. 

-The Public Prosecutor (V. L. Ethiraj) for the Crown, 
K; S. 
Kunhi Raman, J. C. R. P. No. 1673 of 1937. 

19th September, 1939, 

Civil Procedure Code (V of 1908), O. 47, r. 1—Advocate 
not arguing some issue asa result of not remembering certain 
facts—Review if to be allowed. 

It is obvious there will be no finality to the decision.of. aoe 
if after judgment is pronounced the parties or advocates are 
allowed to come forward and say that a certain argument was 
addressed or given up in the course of the trial as the result of their 
not remembering certain material facts. So long as the case does 
not fall within the purview of O. 47, r. 1 it will not be correct to 
allow an application for review. 

M, S. Ramachandra Rao for Petitioner. 

V. Rangachari for Respondent. 

K S. 


Kunhi Raman, J. ; C. R. P. No. 159 of 1938, 
. 20th September, 1939, 
Provincial Insolvency Act tV of 1920), Ss. 53 and Hiri 
gage by. insolvent and his minor brother—-Insolent’s share-alone 
liable to be set aside, 
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On the adjudication of a person as insolvent, the Official 
Receiver applied under Ss. 53 and 54 of the Provincial Insolvency 
Act to set aside in toto, a mortgage executed by the insolvent for 
‘himself and for his minor brother and the document “being set - 
aside in toto, 

Held, that the Official Receiver was entitled to have a docu- 
ment set aside only to the extent-of the insolvent’s share and not 
in respect of the share of the insolvent’s minor brother. 

M. Krishna Bharati and S. Seshadri for Petitioner. . 

Respondent not represented. 

K. C. ; 


Kunhi Raman, J. C. R. P. No: 1304 of 1938. 
20th September, 1939. 

Ewi Procedure Code (V of 1908), O. 1, r. 8—Represen- 
tative suit—Compromise signed ‘by. one of the plaintifis—N o proof 
of consent of other plaintiffs—If binding on the entire community. 

' There is no principlé of law according ‘to which parties toa 
private compromise out of Court can bind their entire community 
without express authority. Where one of the plaintiffs.to a repre- 
sentative suit has signed the compromise and there is absolutely no 
proof that the other plaintiffs consented to the arrangement, settled 
at the meeting of certain other members of the community, the 
compromise is not binding on the entire community. 

 A.LR. 1936 All. 1, followed. 


4 





By Pocker for Petitioner. 


S. Parthasarathi and V. K. Hitvuvenkibochon for Res- 
pondent. vs 


K. S. 


Kunhi Raman, J. C. R. P. Nos. 293 and 294 of 1938. 
21st September, 1939. : 

Civil Procedure Code (V of 1908), O. 17, rr. 2 and ae 
Defendants appearing and filing written statements, and issues 
framed, suit part heard and adjourned for further evidence— 
Failure of defendants to appear on the adjourned date—Finding 
on all issues and decree in favour of plaintiff —Whether decree 
ex parte and falls under r. 3 or r. 2 of O. 17. 


Where in a suit the defendants appeared and filed written 
, Statements and issues were framed, the suit part heard and then 
adjourned for further evidence and on the defendants failing to 
. appear on the adjourned date the Court considered the merits of 
. the case and decided all the issues that were framed for determina- 
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tion in the suit, the case is -one falling under O.-17, r. 3-and not 
r2.-' P i 

N. D. Varadachariar and, R. Viswanatha Aiyar for Petitioner. 

Respondent not represented. 

K. S. : 

Patanjali Sastri, J. © 7 - SA. No. 538 ar 1936. 
22nd September, 1939. - 

Madras Estates Land Act (1X of 1908), S. 112—Rent sale 
without seruice of notice personally on the pattadar—Effect. ` 

Want of personal service on the defaulter renders the rent 
sale null and void unless there is proof that such service was not 
practicable. 

I.L.R. 57 Mad. 255, followed. 
K.P. Sesha Aiyangar for Appellant. ` 
on be SE Venkatesa Aiyar and K. Venguswami aliyor for 
Respondent. 

K. S. ——— 

The Chief Justice and - ‘ 
Krishnaswami Avyangar, J. C. M. P. No. 2543 of 1939. 

27th September, 1939. 

Madras Debt Conciliation Act (XI of 1936)— Order of Debt 
Conciliation Board without jurisdiciion—Quashing by writ of 
certiorari. 

Respondent claiming to be an apriculturist filed an application 
under S. 4 (1) of the Madras Debt Conciliation Act, 1936, before 
the Debt Conciliation Board. Three debts were shown all of them 
due to the petitioner. The board decided that the debts should be 
scaled down under Madras Agriculturists Relief Act though the 
petitioner objected. In an application for issue of a writ of cer- 
tiorari against the Debt Conciliation Board for quashing the order, 

Held, S. 4 provides that a debtor may make an application for 
the “settlement of his debts”. But if creditors representing more 
than 50 per cent. of the applicant’s debts do not agree the board is 
bound under S. 17 of the Act to dismiss his application. The order 
of the board is without jurisdiction and must be quashed. 

Ramanujam and Venkateshayya for Petitioner. 

D. R. Krishna Rao for Respondents. 

K. S. 


Patanjali Sastri, J. S. A. No. 328 of 1938. 
28th September, 1939. 
Jaina Succession Act (V of 1928), S. 4, explanation—If 
excludes properiy held in tenancy in common. 
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~ The-explanation to. S. 4 of the Jaina Succession Act, 1928, 
does not exclude property held in tenancy in common. So where a 
person held an undivided moiety of an item-of property as the 
sole member of his branch of the family, without any one else 
being interested in it as a member of his family, that moiety falls 
within the purview of S. 4 of the Act. i 

`K. Y. Adiga and Ş: Ramay ya Nayak for Appellants. 

M. K. Devaraj for Respondents. 

Rs oara a - ; 

.. Kunhi Raman, J. . C. R. P. No. 549 of 1936. 
._ 29th September, 1939. l 

` Contract—Obligation to pay for benefit conferred by plaintiff 
—W hen arises on an implied contract. 

It is only if the person alleged to have been benefitted had the 
aption,of accepting or.rejecting that benefit and chose to adopt the 
former course that he can be made to pay for that benefit on the 
basis of an implied contract. f 

33 L.W. 284 and LL.R. 33 Mad. 41: 19 M.L.J. 627, followed. 

A. V. Narayanaswams Aiyar for Petitioner. 

L. A. Gopalakrishna Atyar and M. S. Vaidyanatha Alyar for 

Respondent.. f : f 
Lakshmana Rao, J. Cri. R. C. No. 316 of 1939. 
4th October, 1939. 

Regulation XI of 1816, S. 10—Order of village headman 
under—If subject to appeal or revision by High Court. 

The order of the village headman under S,-10 of Regula- 
tion XI of 1816 was not subject to appeal or revision except under 
S. 107 of the Government of India Act, 1915, and cl. (2) of 
S. 224 of the Government of India Act of 1935 excludes ihe 
jurisdiction of the High Court-in such cases 

. A. V. Narayanaswami Aiyar for Petitioner. 

- The Public Prosecutor (V+ L. Ethiraj) for the Crown. 

< K.S. 





Venkataramana Rao and. . - A. S.No. 62-0f 1936. 
Abdur Rahman, JJ.: = © yah ae re 
23rd August, 1939.. i ` 

Negotiable Seren ore ‘of’ Siete not ana 
When a negotiable instrument — Admissibility in evidence. 

A and B executed a promissory note i favour of a firm X-on 
28th January; 1930, dgteeing to pay: -cdmpound interest at 
Re. 1-0-6 per cent. pèr month. On tHe saute day they also wrote 
a letter to the firm X agreeing to pay ati- enhanced ititerest at 
Re: 1-14-6 per- cent. per month from.27th October, 1930, if the 
money botrowed on the Security of the ptomissory note rémained 
unpaid by the 26th October, 1930. In addition C also wrote to 
firm X an unstamped letter headed “Letter of guarante¢ written 
and givenin favourof firm X by C, which after reciting the 
borrowing by 4 and B said “I shall pay the said amount of princi- 
pal and interest inclusive of the chit interest wherever and when- 
ever you demand without reference to the said A and B. This is 
the letter of guarantee written and given with consent”. The 
promissory note was endorsed in favour of the plaintiff and the 
letter of guarantee was also assigned by a separate document to the 
plaintiff who sued 4, B and C. As to C’s liability, 

Held, the letter of guarantee cannot be held to hive been in- 
tended by, the parties or regarded by businessmen in géneral to 
‘operate as a promissory note. It was a letter of guarantee and 
could be admitted in evidence on payment of a penalty atid C was 

liable under it. 

K. Subba Rao and P. V, Rajamannar for Appellant. 

The Advocdte-General (Sir A. Krishnaswami Aiyar) and 
‘A. Lakshmayya for Respondent. 

K. S. 

Abdur Rahman, J. S. A. No. 209 ef 1936. 

25th August, 1939. 

Registration Act (XVI of 1908), S. 17, cl 2—Receipi by 
original mortgagee accepting a lesser amount in full satisfaction 
(portion of it paid immediately and a smali portion to be paid 
shortly) and “waiving” the claim for the balance due—Want of 
registration—E ffect on admissibility in evidence. 

. A mortgagee entered into an agreement with the purchaser of 

the mortgaged properties to the effect that he would accept a certain 

amount (portion of which was to be paid shortly after) in full 

natisfaction and “Waived” the balance of the sum due “out of 

grace”, and executed a receipt incorporating the terms of the agree- 

ment. The receipt was not registered. The portion of the arhount 
NRG 
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Wadi thotspaidas‘agreed and the mortgages.assiptied: the rights -toa 


‘third person who assigned it over to the plaintiff.. Ina suit onthe 


mortgage the purchaser of the properties . relied! on-tke teceipt 

relinguishing the balance, dye under the mortgage, . i 
Held, wheh.a-docimént i¢ not ‘a receipt of money but sonie- 

thing -mare, and, doesnot come within,the ambit of exception (zi) 

to cL 2.of,5.47 of the Registration Act, it would require registration 

to be admissible im evidence for the simple reagen. that it is a 

document; which. purports or, operates to-limit,or extinguish either 

in present or in future a ‘right, title or interest of the value'of more 

than Ra, 100.to or.inthe mortgaged property,, There is a:distinc- 

ne between a. ear of mone and ee enen ofa pa by 
a creditor. pi 4 a eee: 

“o IsL.R.35 All. 202 and 34M: L: J. 79, followed. 
T. Li R:43 Mad:803-(806), distingüisbed. ` 
De Ramafwomi Aiyakgar for Appellant. of 
CYT. 'Rangaswämi Aiyangar, K. Ramaswami Aigangar and 

P, $. Kodondapani for Respondents. , ; i 


r 
+ 


oe RS oe de yeaa R 
Mockett and Krishnaswgmi :, A. S; Nos..10 aad 205 of 1937 ‘aad 
Aiyangar, JJ,. .C. M. P. Nos. 944 and aa .of 1937. 


"40th Apgust, 1939. 3... 


Ske Evidence Act. (I of 1872), S. "Prior Drottedinis on i 


question of existence of right to office or property—Relevancy of 
transaction by which right was recognised—Practice—O ctal 
records—Late production—Propriety of rejection. 4 

7. Previous. „proceedings on the „question , of the existence of the- 
plaintiff’ right fo the office and property are very relevant as being 
transactions by which the right was recognised. When documents 
are official records of undoubted authority which may assist the 
Court- to dedde: rightly the issues before it; leave should: ‘not 
ordinarily be refused even though they are produced: ‘ates ss 
t° OLLR. 56 Cal. 1003.at 1011, referred. 

' “WP. Somasundaram, S. Ramamurti and Vs: Covindavsiahan 
for Appellant in Appt-Nos: 10 of 1937 and 205‘of 1937, 


YOLK rishnomurihi for Respondent in’ porti Appeals. 
K. S. 


A 





in Fhe Chief Justhoe avid LH, OFS. ANG. 19 0f 1938, 
try Kunhi Raman, J.: ne Zeo n? f " 
` 4th September, 1939.: en ae nae 


Private International aie Pori adjudication aV es esting. vf 


-movables—Attaching creditors-.—Rights' of ~ one Provedure Code- 


(Hof 1908), Ss. 64 dnd'73—Efect -> alameda 


* 
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-n In-the-caseof a -foreign- adjudication, -the receiver of the. 
foreign Gourt-is.entitled to the free assets of.the bankrupt. « The 
free assets must include asséts which are not required to meet a 
charge or an attachment in existence atthe time of the adjudica- 
tion. Ss. 64 and 73 of the Civil Procedure ,Code cannot override 
this rule of private international law. , As the foreign receiver is 
entitled to all the movable assets of the insolvent which were 
free at the date of the adjudication and the free assets must be 
deemed to be the monéys left over after’ the, satisfaction, of the 
claim of the creditors who had attached béfore the adjudication 
appellants are not entitled to anything by reason of their attach- 
ment, after adjudication. The adjudication prevented the attach- 
ment having any validity'and they were left ae ma the right 
to prove in the insolvency. ~ 
Case-law examined. 


"K! Krishnaswami Aiyangar, A. Seshachariar, $ Chahřapani 
and T. G. Raghavachari for Appellant., 
"u ©. Vasudevan for Respondent. ` i 
KS : 
Pondrany ‘Row and C.M. P. Nos. 2793 and 3534 of 1939. 
Krishnöswami Aiyangar, JJ. reais 
` 15th September, 1939. f ae 


Practico—Review—Point. raised for first time—Point. not well, 
settled and it cannot be said that the contentions would straight- 
away . have been accepted: if they had been. put forward at the. 
hearing—I} ground for review. 

Where the points sought to be raised for the first time by way 

of, review are debatable, it is imposgible to say that there is any 
eiior of law, apparent on the face of the record which can. be a 
gtountl’ for review. 

K. Krishnaswami ` Aiyangar for R. Sundaraliagam for 
Petitioner. =i yoa E i wie 
ii KS. op iG eae 

Wadsworth; J. ee oats LALA. O. No. 588 of 1938, 
wind September, 1939. 

: Givil Procedure Code (V of 1908), o. 38 ddi O. 40-Allega. 
Aan: that defendant has no property and is trying to alienate all the 
property he kas.and.remove to Northern India—Appointment of. 
such defendant as receiver and order for security—Propriely. > ` 

Where the basis for requiring a defendant, appointed tobe a 
reegiver, to give a security.is,an ‘allegation that he has no property 
and is trying to alienate all the,property which he. has:got and 
remove to Northern India, such allegations might justify an order 
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under O. 38, but have no real bearing on the question arising under 
©. 40. Where in the circumstances of the case there are no grounds 
for disturbing a patty’s possession it is improper even to -make 
that party himself a receiver. 

V. Rangachari fro Appellant. 

K. Kameswora Rao for Respondent. 

K. S. — een i i 
Burn and Stodart, JJ. A. A. O. No. 69 of 1938, 

28th September, 1939. 

Hindu Law—Family business—Debts-—Coparcener’s liability 
—Nature and extent. 

Provincial Insolvency Act (V of 1920), S.6 (d) (ii) and (iii) 
—Act of insolvency by managing member of Hindu family business. 
—Adjudication of other coparceners—When valid. 

In the case of a family business those members only are 
personally liable for the debts of the business who are in control 
and management of it or who have acquiesced in the course of the 
business in which the particular contract was entered into, so as to 
warrant their being treated as parties to the contract. In the case 
óf other members business debts are on exactly the same footing 
as other family debts. If they are lawfully incurred for the benefit 
of the family or for the necessary purposes of the family then to 
discharge them the family property may be sold without excluding 
the interest therein of the coparceners who were not parties to 
the contract. But they cannot be levied from the ‘latter in any. 
other way. 

Case-law reviewed. 

So where the only liability of the coparceners sought to’ be 
adjudicated idsolvents arises out of the fact that the debt was 

contracted in the course of a family business and assuming 
property of the family may be sold to discharge it without excluding 
the coparcener’s interest in that property. 

Held, the relation of debtor and creditor did not exist between 
Sitch coparcenèr and the petitioning creditor and he cannot be 
adjudicated insolvent. If for the debts lawfully incurred by a: 
family manager in the ordinary course of business the other 
members are not personally liable much more are they exempt. 
from the consequences of acts done by the manager which amounts 
to acts of insolvency. 

Case-law reviewed. 

` \ y.S. Narasimkachar and M. Guruswami Aiyar for Appellait 
D.R. Krishna Rao and Ch. Kognava Rao for Herpondeat 
Ka S. « aerials 


51 


Burn and Stodart, JJ. A. A. O. No. 449 of 1208; 
4th October, 1939. 

Madras Agriculturists Relief Act (IV of 1938), S. 10—Order 
merely deciding that Act applicable—If appealable—Scaled down. 
decree—Appealability. 

An order which merely decided that S. 19 of Act IV of 1938 
is applicable and does not apply it scaling down the decree, is not 
an appealable order. If the lower Court scales down the decree 
an appeal would lie from the new decree to be passed. 

P. Satyanarayana Rao for Appellant. 

P. Somasundarom and P. Suryanarayana for Respondent. 

K.S. : 
Lakshmana Rao, J. Cri. App. No, 293 of 1939. 
Oth October, 1939, 

Criminal trial—Procedure—Prosecution story on the. face of 
it improbable—Omission to put it to jury and ask them to give 
benefit of, doubt to accused—If material. misdirection. 

Where the prosecution story ‘is on the face of it improbable, 
it should have been put to the jury. Further the jury should have 
been told that if they felt any reasonable doubt as to the guilt of 
the accused or any of them they should give the benefit of the 
doubt to the accused concerned. An omission to do that: amounts 
to a material misdirection. 

1 M.L.T. 350, followed. 

K. S. Jayarama Aiyar and G. Gopalaswami for Appellants. 

The Public Prosecutor (V. L, Ethiraj) for the Crown. 

K. S. 

Stodari, J. C. R. P. No. 273 of 1939, 

6th October, 1939. 

Madras Debt Conciliation Act (XI of 1936), S. 25—Judgment- 
debtor filing successive applications for conciliation—-If entitled to 
obtain stay under S. 25 more than once. 

Though in the Debt Conciliation Act there is nothing to pre- 
vent a debtor filing one application after another and under S. 25 
of the Act he can obtain stay of a suit or other proceedings so long 
as an application is pending before the board, a judgment-debtor 
is not entitled to obtain stay under S.25 of any individual suit or 
proceedings more than once. 

P. S. Ramachandran and K. R. Krishnaswami for Petitioner. 


K.S. P 
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Wadsworth, J. 
9th October, 1939, 


Civil Procedure Codé. (V of 1908), O.7,r:1(hy and O. 2, 
r. 2—Suit on morigage relinquishing a portion of the amount due 
—Plea of discharge as to a certain amount—Plointiff if entitled to 
adjust the amount from amount -so relinquished. 

-Plaintiff claiming Rs. 992-8-0 on a mortgage bond executed by 
defendant sued to recover only Rs. 500 relinquishing the: balance. 
Defendants’ plea of discharge for Rs. 230 with intérest was accept- 
ed by both lower courts. Still a balance of. Rs. 312-9-3 was left 
under the suit claim made up of Rs. 64-0 principal with interest 
thereon from date of bond. Both the lower courts negatived the 
right of plaintiff to adjust this amount of Rs, 312-9-3 from the 
amount relinquished by plaintiff and dismissed the suit. 

Held, in modification, on appeal, that plaintiff was entitled to 
so adjust, but in as much as he specifically relinquished interest as 
such in plaint, he is entitled to a decree for the principal of 
Rs. 64-44 only and dismissed the rest of the plaintiff's claim.’ 

8 I.C. 943: 8 M.L.T. 436, referred. 

G. _Lakshmanna and G. Chandrasekhara Sastri for Appellant. 

K. Ramamurty aud K. Someswara Rao for be Reeseadeat 

K. S. 


Lakshmana Rao, J. Cri. R. C. No. 461 of 1939. 
10th October, 1939. Cri. R. P. No. 241 of 1939. 
„Cattle Trespass Act (I of 1871)—Compensation to complainant 


deprived of the use of his cattle—If cannot be awarded unless 
claimed in the complaint. 


S. A. No. 332 of 1936. 





_. Where the complainant was deprived of the use of his cattle 
there`is no restriction in the Cattle Trespass Act that compensa- 
tion cannot be awarded unless it is claimed in the complaint. 

M.A, Krishnamachari for Petitioners. l 


A. S. Sivakaminathan for The Public Prosecutor for the 
_ Crown. 

ve Rajagopalachari for Complainant. 

K.S. 
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< o Wadsworth, J > - C. R. P. No. 1077 of 1937.: 
© 15th September, 1939. S % i 

Civil Procedure Code (V: of 1908), S. 152—Scope—Conseni 
decree—Terms alleged to be omitted in—If can be corrected as 
accidental slip under S. 152—Amendment of decree—Error as to 
jurisdiction—Remedy by way af appeal available—Discretion to- 
interfere in revision, 

S. 152, Civil Procedure Code, does not.empower a Court to 
rectify a decree merely because that decree is wrong or unfair or 
because the parties have not realised their rights and put them 
before the Court in such a way as to enable a correct decree to be 
passed. The powers given under S. 152 relate only to arithmetical 
mistakes or errors arising from an accidental slip or omission. It 
is impossible to. hold long after the event (18 years after the 
decree) that when there is an apparent omission of an important 
term from a judgment proceeding on the consent of parties this 
term has been omittéd by an accidental slip. Ordinarily the High 
Court will not entertain a revision petition when a remedy by way 
of appeal is available but in very special circumstances if there isa 
clear error relating to jurisdiction it may at its discretion ue “30. 

LL.R. 24 Mad. 646, doubted. 

31 M.L.J. 438, applied. 

C. S. Venkatachariar and D. Rimawi Aiyangar for, 
Petitioner. l , . 

P, V. Rajamannar and K. Subba Rao for Respondent. 

K.S. 

Wadsworth, J. A. A. A, O. No. 124 of 1937. 
18th September, 1939. 

Partnership Act (IX of 1932), S. 69—Decree on promissory 
note passed without contest—Execution of decree—Objection that . 
decree not valid as plaintiffs were members of unregistered firm— 
If can be taken in execution. 

In bar of execution of a decree passed without contest on a 
promissory note (dated 15th March, 1933, the plaint in which 
was filed on 27th June, 1935) the defendant raised the objection 
that the suit was bad and the decree a nullity because the plaintiffs 
al the time of the filing of the suit constituted an unregistered 
partnership. 

Held, the suit out of which the decree arose is not one barred 
under S. 69 of the Partnership Act as S. 74 excludes from the 
operation of the Act remedies accruing before the commencement 
of the Act. Any lack of jurisdiction which may have existed in 
the Court which passed the decree could only be ascertained with’ 

N, RG 
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afi amount of research and investigation which would be beyond the 
functions of an executing Court. Where the executing Court had 
an apparently good decree to execute, it is not entitled to go into 
an elaborate enquiry into the legality of that decree,an enquiry 
which demands the adducing of evidence which was not put before 
the trial Court before which the objection should have been raised. 

Ch. Raghava Rao for Appellant. 

E. Vinayaka Rao for Respondent. 

K. 5S. 

Wadsworth, J. A. A. A. O. No. 10 of 1938. 
20th September, 1939. 

Civil Procedure Code (V of 1908), S.47—Decree for main- 
tenance—-Execution sale of charged properties—Surplus after 
satisfying decree—Order for disposal—If appealable under S. 47, 
Civil Procedure Code. 

There was a decree for maintenance declaring a charge as 
against judgment-debtors. The judgment-debtors subsequently 
created a mortgage upon which a suit was filed and the mortgagees 
purchased the property in execution of the mortgage decree. 
Thereafter the maintenance decree was executed by the sale of the 
same property and a balance was left over from’ the sale proceeds 
after satisfying the maintenance decree. The balance was-claimed 
by an assignee from the original judgment-debtors and also by the 
mortgage decree-holders who had purchased the property. The 
latter was held entitled to the balance and the former appealed. 

Held, the dispute is not one between parties arranged on 
opposite sides in the suit the decree of which was being executed. 
S. 47 therefore does not apply and no appeal lies. 

K. Bhimasankaras for Appellant. 

D. Narasarajx for Respondent. 








K. S. 
Pandrang Row and C. R. Ps. Nos. 224 to 228, 372 to 
Abdur Rahman, JJ. 375 and 588 of 1939. 


20th September, 1939. 
~ Madras Agriculturists Relief Act (IV of 1938), Ss. 19 and 20 
—Decrees of Berhampore Court—Transfer of Berhampore to new 
Province—Execution continuing in Berhampore Court—Applica- 
bility of Madras Act IV of 1938—Jurisdiction of executing Court 
to hear applications under Ss. 19 and 20. 

Petitions under Ss. 19 and 20 of the Madras Agriculturists 
Relief Act (IV of 1938) must be deemed to be petitions which raise 
questions relating to execution, discharge or satisfaction of the 
decree and therefore come with in matters covered by S. 47 of the 
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Civil Procedure Code and must be presented in the Court in which 
the execution petition was pending (here, the Berhampore Sub- 
Court) and notin the Court in whose jurisdiction some of the 
properties covered by the mortgage decree is situated. 

Madras Agriculturists Relief Act has to be applied and its 
provisions enforced by the Berhampore Sub-Court (now in Orissa 
Province) in dealing with petitions under the Act so long as the 
execution application continues to be pending in the Court. | 

The Advocate-General (Str Aladi Krishnaswami Aiyar) with 
B. V. Ramanarasu and P. S. Raghava Rama Sastri for Petitioners 
in C. R. P. Nos. 372 to 375 of 1939 and for Respondents in C. R. 
P. Nos. 224, 226 to 228 and 588 of 1939. 

B, Jagannadha Das for Respondents in C.R.P. Nos. 372 to 375 
and for Petitioners in C. R. P. Nos. 224, 226 to 228 and 588 of 
1939. 

K. Ramiah Pantulu for Respondent in C, R. P. No. 225 of 
1939. 


K.S. —— 


Kunhi Raman, J. C. R. P. No. 704 of 1936. 

22nd September, 1939. 

Practice—Amendmeni—Suit on pronote by two defendants— 
Defence that one defendant did not affix his mark—Amendment 
of plaint as on original cause of action—Propriety. 

In the course of the trial probably because the evidence showed 
that the second defendant’s defence that he did not insert his mark 
to the suit promissory note was likely to be accepted by the trial 
Court, an application was made for amending the plaint to base 
the suit on the original cause of action. The application for 
amendment was allowed and subsequently the trial Court found that 
the suit promissory note was executed only by the first defendant 
and that the second defendant’s mark was a forgery. A decree 
was passed against the first defendant. 

Held, in the special circumstances the amendment that was 
allowed was not opposed to law. 

L.A. Gopalakrishna Aiyar for Petitioner. 

A. V. Narayanaswami Aiyar for Respondent. 

K. S. 


Wadsworth, J. A. A. O. No. 469 of 1937. 

22nd September, 1939. 
Transfer of Property Act (IV of 1882), S. 65 (A)—Lease by 
morigagor for two years for advance payment of rent—If binding 
on mortgagee—Transfer of Property Act, S. 65 (A)—Effect and 
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applicability when mortgages anterior to amending Act but léeases 
of 1936. 

Leases granted by the mortgagor in return for an advance 
payment of two years’ rent has the effect of diminishing the 
security, for, any attempt to enforce the right of the mortgagee by 
sale would if the lease were valid result in a lower sale price than 
would be realised if the purchaser could anticipate the enjoyment 
of all future income. Apart from S. 6> (A) of the Transfer of 
Property Act the leases do not bind the mortgagee. S.65 (A) 
applies, the leases being dated 1936 though the mortgage itself was 
anterior. 

S. Venkatesa Atyangar for Appellant. 

C. Srinivasan for Respondent. 

K. S. 

Burn and Stodart, JJ. A. À. O. No. 96 of 1936, 

27th September, 1939. 

Provincial Insolvency Act (V of 1920), Ss. 53 and 54—Frau- 
dulent preference—What constitutes. 

Under Ss. 53 and 54 of the Provincial Insolvency Act it is the 
absence of good faith on the part of the transferee ihat has to be 
proved and not the absence of good faith on the part of the trans- 
feror, the insolvent. 

A.LR, 1938 Mad. 285, approved. | ; 

So where there was nothing to show that the transferee was 
acting otherwise than in good faith, the application to set aside a 
transaction as fraudulent preference as voidable under S. 54 must 
be dismissed. 

K. Rajah Aiyar and R. Ekambaram for Appellant. 

R. Gopalaswami Atyangar for Respondent. 

K. S. 

Wadsworth, J. S. A. No. 640 of 1935. 

27th September, 1939. 

M ortgage—Usufructuary mortgage—Covenant that “after the 
expiry of the period in any year, giving intimation in Panguni, I 
will pay the money in the month of Chitrai and redeem the pro- 
perties’—Construction. 

An othi contained the following sentence: “After expiry of 
the period in any year giving intimation in Panguni, I will pay the 
money in the month of Chitrai and redeem the properties”. 

Held, the proper construction of this clause is to read it as 
principally conveying a limitation upon the mortgagor’s right of 
redemption after the expiry of the period fixed, the limitation 
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being that in any year in which he wishes to redeem he shall only 
do so by first giving notice in the month of Panguni and then tender- 
ing the money in the month of Chitrai, The clause was for the 
_ benefit of the mortgagor subject to a restriction in favour of the 
mortgagee limiting the right of redemption to a particular time of 
the year. 
. T. K. Sundararaman for Appellant. 

T. E. Ramabadrachariar for Respondents. 
K.-S. 
‘Wadsworth, J. S. A. No. 593 of 1935. 

28th September, 1939. 

Madras Estates Land Act (I of 1908)—Estate under— 

Accretion to holding by alluvion—Whether belongs to ryot or land- 
holder—Person in possession of accretion without title—If a ryot 
and if entitled to benefit of explanation to S.6,sub-S. 2 of the 
Act—Ejdctment of such person—If to be for grounds under S. 153 
S. 163—A pplicability. 
i In an “estate under Madras Estates Land Act, accretion to 
land by ‘alluvion will be an addition to the estate of the person who 
owns’ the soil and not to the estate of the person who has merely a 
right of occupancy in the soil. The owner of the occupancy right 
in respect of such accretion will not fall within the definition ofa 
ryot. Nor can he have the benefit of the explanation to S. 6, sub- 
S.2of the Madras Estates Land Act, for they have not been 
admitted to possession nor has payment been recovered from them. 
They are liable to ejectment under S. 163 and the land must be 
held to bé_ryoti land situated within an estate and the tenants are 
not entitled to resist ejectment. 

C. S. Venkatachariar and D. Ramaswami Aiyangar for Appel- 
lants. ` 

S. Muthiah Mudaliar for Respondent. 

- K.S. 
Stodart, J. C. R. P. No. 1529 of 1938. 
_ Oth October, 1939. 
‘Madras Agriculturists Relief Act (IV of 1938), S. 9—Debts 
incurred on or after 1st October— Interpretation. 

The expression ‘incurred’ must be held to apply to the incep- 
tion of the debt, that is, it must refer to the time when the original 
obligation was created and not the principal amount as last found 
due plus interest on that from the date when it was found due. 

K. Umamaheswaram for Petitioner. 

K. 5. 
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Patanjali Sastri, J, | |S ATINo 498" 958936, 
6th October, 1939. | Thon ob 
Trade name—Passing ` off—Name acquiring scone ssi 
ficance denoting plaintiff’s godds—Defendant trating ú Ze mS We 
name—Infringiment—Dissimilarity in gèt up—How faf PrE- 
tion. ` 
Where it is found that the appellant has been trading uhder a 
name which does not represent the truth-and ‘by marking is'goods 
with a seal which isa colourable imitation of the seal Whith the 
Tespohdent ‘was using and by using the name “Shanmugham” 
(which has acquired a secondary significance as: exclusivetgudenot- 
ing the respondent’s beedies) in the designation , of the appe{lant’s 
goods as “Shamugham seal beedies” he wants to degeive.the 
pubie SOR i i i Arafat 
© Meld, where aname has acquired a secondary significationas 
‘exclusively denoting the goods of a particular trader, mos, dissigyi- 
larity in get up is immaterial and afford no protection. 583 L.T. 
259. and (1913) 2 Ch. D. 545, followed; and an injunctign, myst be 
ordered restraining the use of such name without taking geaspnahle 
precaytion to clearly distinguish the business carried on, gr;begdies 
manufaciured or sold by the defendants from. the busingss, panjeg 
on and the beedies manufactured by the plaintiff, - 





to Jaage ni 

K. R. Rangaswami Atyangar for Appellant. . - to toys 

K. Venkateswaran for Respondent: p silos 2 

© KRES’ l e - mend a banimbs 
ae j poon ate youlT 
„a Lakshmana Rao, J. Cri. R. C. No. 40Z 9619394 
10th October, 1939. Cri. R. P. No. 376 RiR 


Indian Pcnal Code (XLV of 1860), Ss. 323 and B52-—Wrial 
for offence under—If barred by conviction under S. 75 afhé 
City Police Act (Madras Act III of 1888).* s.c * a? 

The conviction under S,75 of the City Police Act ig ng bar 
to the trial for an offence under Ss. 323 and 652 of the Indian 
Penal Code. ` i . ae p abote W 

K. V. Rajagopalan and S. V. Rama Aiyahgar for PeRiopers. 

K. M. Balasubramanyam for Complainant." > P 

The Crown Prosecutor on behalf of the Crown. ; 
` KS ` È a Wan % eae aad ad T : 

PME eg att i ; ‘ ror. ie) D alt to noi 
BOSE Ta PP te ga ee a foiteyifde 
j Vou he oe a tert eplg anb 

ete Va a A 
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Wadsworth, J. * A, A.A. O. No. 136 df 1937 

20th September, 1939. -and C.R.P. No. 828 of 1937. 

Civil Procedure Code (V of 1908), O. 21, r. 53 (3)—Attach- 

ing decree-holder—If entitled to make an adjustment of the attach- 
ed decree and record satisfaction under O. 21, r. 2. 


The attaching decree-holder is not the representative of the 
holder of the attached decree for all purposes. The only safe way 
of interpreting O. 21, r. 53 (3) is to treat the holder of the attach- 
ing decree as the representative of the holder of the attached 
decree only for the purpose contemplated by that sub-rule namely 
the purpose of execution and the attaching decree-holder canriot 
exercise the power conferred under O. 21, r, 2 upon the decree- 
holder himself of certifying an adjustment made out of Court as a 
staisfaction of the decree. 

A.I.R. 1937 Cal. 468, followed. 

P. S. Ramachandran and S. Ramachandra Aiyar for Appel- 
lant. 

K.T. M. Ahmed Ibrahim for Respondent. 


K.S. 


Wadsworth, J. A. A. A, O. No. 21 of 1938 

21st September, 1939. and C.R.P. No. 151 of 1938. 

Limitation Act (IX of 1908), S. 18—Application under Civil 

Procedure Code, O. 21,1. 90 to set aside sale time barred—Limi- 
tation Act S. 18—Conditions for applicability. 


It was found that the decree-holder did take part ina fraudu- 
lent conspiracy which had the effect of keeping the judgment- 
debtor from knowledge of the sale. In an application which was 
time barred to set aside the sale, 


Held, the conditions which have to be proved for the purpose 
of Civil Procedure Code, O. 21,1. 90 cannot be taken as governing 
the conditions which have to be proved in order to attract the 
provisions of S. 18 of the Limitation Act. Limitation Act, S. 18 
should be read as it stands and should not be modified or weaken- 
ed by importing into it considerations taken from another provi- 
sion of law with which it is entirely unconnected. 


When a judgment-debtor seeks to save limitation (under 
S. 18, Limitation Act) for an application to set aside a sale, which 
application ig directed not only against the decree-holder but also 
against the auction-purchaser, he must prove that he has been kept 
from knowledge of his right to apply by a fraud to which both the 
decree-holder and the auction-purchaser are either parties or 
accessories, mi 

NRG 
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V. Rasgachers for Appellant. 
N. Vasudeva Rao and P. Satyanarayana Rao for Respondent. 
K. S. 





The Chief Justice and S. A. No. 1082 of 1934. 

Krishnaswami Aiyangar, J. 

27th September, 1939. 
_ Madras District Municipalities Act (V of 1920), S. 61 (1)— 
Private drains—If vest in Municipal Council—Mumicitpal Counci 
if can sanction connection of drains of other persons to private 
drains. 

S. 61 of the District Municipalities Act does not give the 
Municipal Council the right to connect or sanclion the connection 
of a stranger's drainage system with that of a person whose own 
private property it is. 

V. N. Venkatavaradachariar for Appellant. 

K. Sankara Sastri for Respondent. 


K.S. 





Kunhi Raman, J. A. A. O. No. 219 of 1937. 

29th September, 1939. 

Amendment—Suit for recovery of possession of property 
purchased at a court sale from defendant alleged to be trespasser 
—Defendant found to have purchased equity of redemption— 
Amendment converting suit inio one for sale of the property—If 
to be allowed, 


‘A suit was filed by plaintiff as purchaser in Court sale for 
recovery of property and mesne profits from defendant as tres- 
passer. It was found that the defendant had purchased the equity 
of redemption in respect of the suit property. The lower appel- 
late Court without going into the merits of the case gave leave to 
the plaintiff toamend the plaint in order that the suit ‘might be 
eonverted into a suit for sale of the property in the possession of 
the defendant. 


- - Held, that the order directing the amendment of the plaint to 
make it a suit for‘sale is not correct as it alters the cause of action 
in the suit. 
. LL.R. 59 Mad. 312, distinguished. 
A. Lakshmayya for Appellant. 
V, Govindorajachari and B. V. Ramonarasy for Respondent, 


KS; 





en 


61 


[F. B.]. : 
The Chief Justice, Mockett and S. A. No. 318 of 1935. 
Krishnaswami Atyangar, JJ. 
2nd October, 1939. 


Limitation Act (IX of 1908), S. 21 (1).~Hindu Law—Pater- 
nal grandmother of minor—If “lowful guardian.” 

Neither by Hindu law or custom is the grandmother recogniz- 
ed as the lawful guardian of the minor, 53 M.L.J. 677, overruled 


and endorsements of payments by the paternal grandmother cannot 
bind the minor and save limitation. 


A, Bhujanga Roo and D. R. Krishna Rao for Appellant. 
K. Srinivasa Rao for Respondent. 


K.S, —— 


The Chief Justice and _ §. A. No. 23 of 1936. 
Krishnaswami Aiyangar, JJ. 
3rd October, 1939. 


Madras Estates Land Act (I of 1908), S. 117—Provision . 
whether obligatory or directory—Test—Disregard of provistons 
as to sale—Effect-——Absence of injury as result of irregularity— 
Effect. 

Whether the terms of a statute are to be regarded as impera- 
tive or directory only turns upon a correct application of the scope 
of the Act itself and is not to be controlled by the consideration 
whether substantial injury has or has not resulted. 


Where the selling officer whose duty it was to fix the date of 
the sale, settle the proclamation and cause the sale to be proclaim- 
ed, disregarded the provisions of the statute and he did not pass a 
single order and the orders which the selling officer should have 
passed were passed by the Collector who had no authority it is not 
amere irregularity and the sale cannot be regarded as a sale law- 
fully held under the Act. There is no provision in the Estates 
Land Act which is similar to O. 21, r. 90, Civil Procedure Code, 
which says that a sale shall not be set aside as the result of ir- 

regularity or fraud unless the applicant has sustained substantial 
injury as the result. . 
40 L.W. 535, referred to. 
N. S. Rangaswami Aiyangar for Appellants, 


K. Venkateswaran for Respondents. 
K, S, 
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[F. B.] 
The Chief Justice, Pandrang Row, C. R. P. No. 267 of 1936. 

Abdur Rahman, Krishnaswami ` 

Aiyangar and Patanjali Sastri, JJ. 
6th October, 1939, 

Court-Fees Act (VII of 1870); Art. 17-B of Sch. H and S.7 
(iv) (b)—Swit for partition under Hindu Law 'mipugn ee debts 
and ahienations—Proper couri-fee. 

In a suit for partition by a member of a joint Hindu family 
the only provision in the Court-Fees Act which is applicable is 
Art. 17-B of Sch. II and not S.7 (iw) (b). 

21 M.L.J. 21 (majority view), overruled. 

Case-law discussed. 

Where in the suit the plaintiff is asking for possession of his 
share in the estate to be calculated after certain transactions have 
been set aside it is necessary for the plaintiff to stamp his relief in 
accordance with the provisions of S. 7 (v). In respect of decrees 
passed against the plaintiff in suits in which he had been co nomine 
impleaded as a party it is plain he must pay the fee prescribed by 
_ 5.7 (iv) (a); where the plaintiff impleads several creditors asking 
for a declaration in respect of each of the transactions impugned 
and he was not eo nomine a party to them he cannot be called upon 
to pay any additional fee. 

V. V. Srinwasa .Aiyangar-for S. Ramanusachariar Sai V.R. 
Venugopalan for Petitioners. 

The Government Pleader (B. Stiarama Rao), T. S. Venkata- 
rama Aiyar, K.R. Rangaswami Aiyangar, R. Rajagopala Aiyangar, 
S. Venkatesan and R. Viswanathan for Respondent. 

K. S, —— 

Wadsworth, J. f S. A. No. 673 of 1936. 
13th October, 1939. 

‘Hindu Law—Marriage with girl, not a virgin—V alidity. 

According to ordinary practice Hindus of the higher caste 
married virgins, but if a Hindu chose to marry a girl who was not 
a virgin or whom he knew not to be a virgin, he could not use that 
fact as a ground for treating the marriage null and void. 


P. Govinda Menon for Appellant. 
S. Venkatachala Sastri for Respondent. 


K, S, 





63 


The Chief Justice and’. O. S, A..No. 30’of 1938. 
Kunhi Raman, J. 2 E 
4th September, 1939. : , 

Equitable mortgage—Title deeds handed over 4 or 5 days 
before advance of loan—Letter of collateral security on date of 
loan- evidencing deposit—When inadmissible for wani of fs aia 
ton, $ 

“A mémorandum of equitable mortgage by er of title deeds. 
eitle deeds having been handed over previously to mortgageè for’ 
inspection and retained by him as security for loan advanced later): 
stated:—"On executing a pronote to you this date, Rs. 1,900 has 
been received in cash from you. For this sutn I have kept with 
you as security house . . . Madras, and the original title deeds 
relating to the property. At the time when I discharge the afore- 
said bond, I shall take back this letter as well as the aforesaid title. 
deeds.. To this effect have I executed this collateral Heiter „with 
consent.” 

Held, the etd saint coustituled the. bargain between the 
parties and operated to declare the rights.of the mortgagees in the 
property. It falls within S. 17 of the Registration Act and not. 
haying been registered cannot be admitted in evidence. © ` ` 

N. K. Mohanarangam Pillai for Appellant. 

K. Narasimha Aiyar, T. V. Subramania Aiyar, Oficial 
Assignee. of Madras, Sriniwasa Raghavan and Tagar ajan for, 
Respondents. - : 


ee ees sg. —— Sa 
Kı nhi Raman, J. C. R. P. No. 968 of 1938, ` 
21st September, 1939, ~~ š i 
` Madras Agriculturists Relief Aci (IV of 1938), S. EE T 
againsi assets of the husband in the hands of the widow—A pplica~" 
tion by the widow to scale down the debts—Competency of. 
"Where a widow applied under S. 19 of the Madras: ‘Agricultu- 
rists Relief Act for scaling down of the decree which:was passed: 
against the assets of the deceased husband in her handa, on objection 
that inasmuch as there was no personal decree PRA her she was. 
nota judgment-debtor entitled to apply under the Act, r 
`. „Held, she was a judgment-debtor within the’ meaning of- the’ 
section and as such entitled'to apply. * ; , 
*- (1938) 2 M. LJ. 1068; relied on, ee: ag we 
A. Lakshmayya for- Petitioner, Tet Se 
K. Venkateswaran for V. V; ‘Chowdhury lsi Respondent, 
K. C. ——— 
NRG 
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. Wadsworth, J.. . A, A. O. No. 199 of 1938. 
22nd September, 1939. 

Madras Estates Land Act (I of 1908), S. 151 (2) (as 
amended)—Suit for injunction against trespasser—If lies in 
Revenue Court, 

The only type of injunction which the Revenue Court is 
empowered to grant under the Estates Land Act is that specified in 
S. 151(2), that is; an injunction restraining an occupancy ryot from 
impairing the agricultural value of the land. The section has no 
application to a suit for injunction against an alleged trespasser. 

T. S. Narasinga Rao for Appellant. 

Kasturi Seshagiri Rao for Respondent. 

K. S. 

Wadsworth, J. S. A. No. 70 of 1936. 
28th September, 1939. 

Transfer of Property Act Uv of 1882), S. 119 (as Balore 
the amendment) —Exchange of land—Pari of the land subject to 
morigage—Dispossession by purchaser in sale in execution of 
mortgage decree-Claim for return of original property from the 
other party, A 

“Where a part of the properties given to the plaintiff in 
exchange (before amendment of Transfer of Property Act) were 
subject to a prior mortgage and in the sale in execution of the 
decree on the mortgage a third person who purchased the property 
dispossessed the plaintiff (after amendment) the plaintiff claimed 
the return of the property given by him expressing willingness to 
surrender the balance of the properties in his possession. 

Held, the transferee from the defendant was bound to give 
back the land to the plaintiff if the property given in exchange 
was lost to the plaintiff. i 

I. L. R. 42 Mad. 690, followed. 

. LL R. 46 AU. 359, A. I. R. 1934 Lah. 934 and A. L R. 1934 
Nag. 610, not approved. : 
The contract of exchange must be deemed to have as an implied 
term the provision of law governing the contract at that time and 
the plaintiff must be deemed to have acquired a right to work out - 
his remedy of restoration as against the transferor and those 
claiming under him in the contingency of his being dispossessed at, 
some future date. Transfer of Property Act, S. 119 (before the 
amendment) will govern the case. 

V. Ramaswami Aiyar and R: $ undaralingam eo Appellant. 

V.V: Ramadurai for Respondent. 

K. S. —— a E 
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Wadsworth, J. _ S. A. No. 207 of 1936. 
29th September, 1939. 
~ Madras Survey and Boundaries Act (VIII of 1923), S. 14— 
Suit by ryot—If precluded by prior decision between adjacent 
landlords. 

Where the dispute regarding boundary has been determined 
‘only on a contest between the proprietors of the two. adjacent 
villages, the ryots have a right to reopen the matter by means of 3 a 
suit prescribed under S. 14. 

K. Rajah Aiyar and R. Krishnaswami Aiyangar for Appel- 
lant. 

V. Ramaswami Aiyar for Respondents. 

K. S. f 

Wadsworth, J. S. A. No. 344 of 1936. 

3rd October, 1939. 

Madras Survey and Boundaries Act (VIII of 1923), S. 13— 
Notification in respect of Boundary laid before Act—Effect. 

In a suit to establish plaintiffs, right to a piece of land in the 
possession of her neighbour the defendant, objection was taken 
that the matter was concluded by the demarcation of the boundary 
under the Madras Survey and Boundaries Act of 1923 which was 
notified on 28th February, 1929, 

Held, the final notification under S. 13 of the Act of 1923 
would be valid and would bring into operation that limitation pro- 
visions of S. 14 and the plaintiff not having filed the suit within 
3 years to dispute the correctness of the boundary so laid down is 
‘barred from bringing her suit thereafter. 

K. Bhimasankaram for Appellant. 

Ch, Raghava Rao for Respondent, 

K.S. 

Wadsworth, J. S. A. No. 915 of 1935. 
10th October, 1939. 

Civil Procedure Code (V of 1908), S. 92 and O. 1, r, 8—Sutt 
against trustees by some members of community for ‘declaration 
that property is trust property and for injunction, restraining 
trustees from treating it otheruise—If suit falls within S. 92, Civil 
Procedure Code—Fatlure to adopt procedure under O. 1, r. 8&— 
Efect. 

Where all that the plaintffs seek is a declaration that the suit 
property is trust property and for the consequential injunction to 
prevent the trustees from treating it otherwise, the suit cañnot be 
said to fall within 5. 92 of the Civil Proçedure Code. > | 0.723 
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‘Where the plaintiffs seek to assert no personal or individual 
rights which they share with others and they are seeking to assert 
for the. community as a whole rights enjoyed jointly by that com- 
‘munity, the proper procedure is laid down in O. L r. 8, Civil 
Procedure Code. If the plaintiffs in spite of objection taken took 
the risk of refusing to adopt that procedure they cannot complain, 
if the. Court rejects the suit for failure to implead all thosq on 
„whose behalf the relief is sought, The fact that one plaintiff i ig the 
son of a deceased trustee gives him no special rights in- the absence 
of evidence that the trusteeship is hereditary. The fact that some 
of the other plaintiffs were amongst the members of the conimunity 
who established the trust wjll not put them in any better position 
than those others who may be numerous who shared in the founda- 
tion. : 

` -K. V. Sesha Aiyangar for Appellants. 

J. Subbuswami for Respondents. 

K.S, 


. Wadsworth, J. ; S. A. No. 612 of.1936. 

11th October, 1939, 

Estoppel—Mortgagee orally representing that he has released 
property from morigage—Purchase on faith of representation— 
Mortgagee estopped ee saying release inadmissible for lack of 
registration. " 

, Where a purchaser sie is a-stranyer to the mortgage seeks to 
prove that there-was a.representation made by the mortgagee to 
-the | effect: that the properties-had been released and that by virtue 
of that representation he was induced to take the sale, the person 
who made the representation is barred from enforcing the mortgage 
which he represented to have been rescinded, the estoppel does not 
depend upon the fact or validity of the release and the case is not 
one of estoppel against the statute. The ORRI ania the 
mortgagee is-valid.. 

K. Rajah Aiyar and K. Subramaniam for Appellant 

ae K. Sundararaman for Respondent l 
OKS o u a = A | 
a = Wadsworth, uae S. A. No. 1041 of 1937. 
at Lith. ‘October, 1939. , 

Madras Estates Land Act (I of 1908), S. 112—Sal a PA 
jParson interested im’ land: but not registered PEE E to 








OMe we 


Aring.suitin Givi Court to declare sale invalid.. 


ad he There ie nothing eithér in the Estates Land Act. or under. the 
general law ta-prévent any. person who has. an'intetest tp the: land 
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‘which is adversely affected by a sale Gane S. 112 of the-Madras 
Estates Land Act) from challenging that sale in the orinary Civil 
Courts and protecting his interest. 

= 23 L.W. 149, relied on. 

ı T., R. Venkatarama Sastri, K. Rajah Aiyar and K, Muthu- 
swami Aiyar for Appellants.’ ` 


V. Ramaswami Aiyar and K.S. Ramamurthi ‘for Respondent 
K.S. ————— 


Mockett, F » CR: Pi No. 44 of 1939, 
13th October, 1939. 


Civil Procedure Code (F of 1908), So 151—Suit and dret 
on first mortgage only when there were other mortgages in favour 
of plaintiff—Contravention of Transfer of Property Act, S, 67-A 
—Decree if'can be set aside and’ ‘suit if can be resuscitated ‘and 
remodelled under S. 151, Civil Procedure Code. ‘ 
` „A bank filed a suit against a „mortgagor on the first mortgage 
only and obtained a decree in ignorance of the introduction of 
S. 67-A by the amendment of Transfer of Property Act. In an 
application under S. 151 of the Civil Procedure ‘Code to set aside 
the decree and amend the suit in the ends of justice, 

Held, S. 151, Civil Procedure Code, cannot, be used. for the 
‘purpose of setting aside a decree and resuscitating and remodelling 
a suit because those advising the parties had berg unaware of the 
Jaw. , . ares 


| T. K. Subramania Pillai for Pettionsy, 
V. Rajagopalachari-and S. A. P. -Alvaras for Respondent 
K. S. 


Burn and Stodart, JJ. A. A.O. Nos 100 and 101 of 1939. 
13th October, 1939. i 


_ ~Companies—Ligquidation—Court giving permission to bigs: 
‘tor to sèll properties and sanctioning a contract of sale and com- 
promise of two suits in-onother Court—If sanction can be reuoked. 


In liquidation proceedings the District Court gave the. Official 
Liquidator a general permission to sell the properties (provided 
that a certain price wag obtained) and also expressly, sanctioned 
the contract of sale’entered into by the Official Liquidator, fora 
sum considerably in excess of the stipulated price. Thé ‘Court 
further sanctioned the compromise of two suits in another Court 
between the purchaser and the company. The creditor on whose 
petition the winding tip was ordered dpplied for the revocation of 
these orders and the District Judge granted the.application.... .‘ 


T 
o. 
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.  Held,the District Judge had no power to revoke the sanction 
he had given for the sale of the properties and compromise of the 
suits. 

24 L.W. 35, distinguished and on the merits also held the 
sanction ought not to have been revoked. 

The Advocate-General (Sir A, Krishnaswami Aiyar) and 
D. R. Krishna Rao for Appellant. 

`K. Rajah Aiyar and K. Kameswra Rao for Respondent. 

K.S. —— PA 


_ Krishnaswami Aiyangar, J. C. R. P. No. 1427 of 1936. 

16th October, 1939. 

Small Cause Courts—Judgments—Necessity for setting out 
the points for determination and the decision arrived at. 

Although a judgment of a Court of Small Causes may be 
summary (according to O. 20, r.4 and O.18, 1.13, Civil Pro- 
cedure Code) stillthe statute insists upon the points for determina- 
tion to be set forth and the decision arrived at thereon recorded. 
If a judgment falls short of even this minimum requirement it is 
no judgment at all. 
` K.V. Ramachandra ‘Aiyar for Petitioner 

Respondent not represented. 

K- S. Goss i 

Wadsworth, J. =. S. A. No. 700 of 1936. 
18th October, 1939. i ; 


Civil Procedure Code (V of 1908), O.21, rr. 100, 103— 
Previous claim proceedings ending by abandonment by the claimant 
during investigation—Court ordering ‘not pressed dismissed no 
costs’—If such an order would bar a suit filed to establish title. 

Plaintiff on a former occasion intervened in delivery proceed- 
ings in a suit'in the sub-Court and claimed redelivery under O. 21, 
r. 100, Civil Procedure Code. The application went on and some 
evidence taken for the claimant. Ultimately the claimant prayed 
‘for dismissal of the claim proceedings stating that the petition was 
‘not pressed and should be dismissed without costs. The Court 
‘dismissed it without costs. This was during the investigation of 
the claim. Within one year, plaintiff filed a regular suit in the 
District Munsiff’s Court to set aside the order in the claim pro- 
‘ceedings and to‘declare his title and give him possession. The suit 
was decreed, and on appeal the sub-judge held that the order in 
the claim proceedings was a consent adverse order and no suit 
would'lié on’ ine regular side to set pee a consent order and dis- 
‘missed the suit. . 

Held, that a suit jike this was not barred. Case-law consider- 
ed, Scope of aguit under r. 103 discussed. 
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A.LR. 1925 Mad. 265, 110 I.C. 511 and A.I.R: 1935 Mad. 544; 
referred to. ` 

K.G. Srinivasa Aiyar for Appellant. 

M.S. Vythianatha Aiyar for A. V. Narayanaswamt Aiyar for 
Respondent. 

K.C. — : 

Horwill, J. C. R. P. No. 1180 of 1939. 

19th October, 1939, , 

Fatal Accidents Act (XIII of 1855), S. 3—Frame of plaint 
for compensation by dependants. - 

Any suit under Fatal Accidents Act must be in a Korit 
character on behalf of the persons dependant on the decéased. 
But it is not necessary that every person who may claim some 
right to compensation should be made a party to the plaint. It 
suffices if one person brings the suit provided that he or she states 
in the plaint the names of the persons on whose behalf the suit is’ 
brought: 

V.T. Rangaswami Aiyangar for Petitioner. 

S. Balasingam Satya Nadar and N. C. Rangaswami fut 
Respondent. 

K.S. — 

Horwill, J. C. R. P. No. 1069 of 1937. 

19th October, 1939. ; 

~ Madras Estates Land Act (amending Act XVII of 1936)— 

Suitin Court having jurisdiction before the Act—Jurisdiction if: 
lost by reason of the Act. 

In a suit for rent in the Civil Court issues were framed and on 
a Civil Revision Petition which was allowed it was remanded for 
fresh disposal. The defendants then took the objection in an 
additional written statement that the Court had no jurisdiction by. 
virtue of Act XVIII of 1936 under which the Court having juris- 
diction would be a Revenue Court. 

Held, the Civil Court ceased to have jurisdiction after the 
pssing of the Act and when it was brought to the notice of the 
Court it was bound to stop the case and return the plaint. 


(1938) 1 M.L.J. 206 and (1937) 2 M. LJ. 573, followed. 
C. Rama Rao for Petitioner. 
K. Bhimasankaram for Respondent. 


rd 





K. S, 
Lakshmana Rao, J. Cri. R. C: No. 466 of 1989. 
20th October, 1939. >.. - Crl. K. P. No. 433-0f- 1939, 


Cattle Trespass Act (I of 1871), S. 20-—Complaint under Act 
made out of time—If to be considered to have been made on previ- 
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aus day because tt was a holidayr—General Clauses Act, S. 10—If 
applicable. 

Where the seizure of the cattle was on 15th Sintendi 1938 
and the -complaint’ under Cattle Trespass Act (I of 1871), S. 20 
was made on 26th September, 1938, 

Held, S. 10 of the General Clauses Act, 1897, is not applicable 
to Acts passed before 1887 and the complaint cannot be considered 
to have been made on 25th September, 1938, because it wasa 
holiday. -The complaint was therefore out of, time and it aa 
sana dismissed against all the accused. e; 

* V. Rangachari for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) forthe Crown. > ` 


KS: 
Patanjak Sastri, J. . i . S. A. No. 232 of 1936, 
3rd November, 1939, i 

„Transfer of Property Act (IV of 1882), S. 108 (g)—~Sub-lease 
of remainder of term of lease—If an assignment of- lease or a 
sub-lease—Payment-by subtessee . of a charge-holder—If. entitled 
to deduction—Agricultural lease—If Transfer of Property “Ach 
applicable. 
=Z  Atessee R sued N his~ sab: da for arrears pt rent due on - 
the basis of the sub-lease granted by him. >> ros 
- WN claimed deduction of the amount paid by him to a mainten- 
ance charge-holder whose amounts had fallen into arrears. 

. He also pleaded that the sub-lease being of the entire residue 
of the term the sub- lease was in the nature of an assignment of 
lease, ` aie 

“F Held, that the principle of English law T sub- 
lease of the residue of the term would not apply to India. ae 

L.L.R. 57 Cal. 1176 (P.C.), followed; > oe NES 

(b) that under the covenant for quiet enjoyment the lessee 
was liable to see ‘that’ the charge was paid and hence under S. 108 
égy of the’ Trarsfer- of Property Act the sub- lessee" would ‘be 
entitled to the deduction claimed. 

40 L.W: 545, followed. 

(c) that though the Transfer of Property Act cannot in 
terms apply to agricultural leases Ne principle was applicableto the 
SILER 42 Mad. 654, ‘followed. ' 

T. E. Ramabhadrachariar for Appettant. t 

M. Muradgappa CRE for ita ae SS 


S.VV. . oy 





ey 
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Wadsworth, J., on difference A. A. O. No. 275 of 1936. 
of opinion beiween Burn and : 
Stodart, JJ. 
15th September, 1939, 


Civil Procedure Code (V of 1908), S. 144—Reversal of decree 
for possession of immovable property—Amounts drawn by party 
in possession— Remedy of appellant by way of restitution—Proper 
‘procedure. 


Plaintiff sued to recover an estate as the son of the last holder 
of the estate. Suit was decreed by the Subordinate Judge. But 
plaintiff’s claim for mesne profits both before and after suit till the 
date of delivery was disallowed. Both plaintiff and defendant 
appealed to the High Court. Pending disposal of appeal a receiver 
was appointed and he took possession. The High Court allowed 
the defendant’s appeal and dismissed the suit. Pending an appeal 
to Privy Council the defendant was handed over possession on 
furnishing security. Plaintiff’s appeal to the Privy Council was 
successful and judgment of the Subordinate Judge was restored 
and defendant was ordered to pay costs of the plaintiff both in the 
High Court and the Privy Council. 


Plaintiff executed the decree restored by the Order in Council 
and got possession of the estate. Then the plaintiff put in a peti- 
tion for restitution and impleaded the defendant’s widow and legal 
representatives and also the sureties who had executed the security 
bonds in the High Court and claimed (1) the restoration of 
amounts drawn as allowances by the widow, (2) restoration of 
amounts wrongly appropriated by the defendants, (3) return of 
records and accounts from the receiver to the plaintiff, and (4) 
that the sureties might be ordered to pay the plaintiff the sums 
covered by their security bonds, 


The appeal came on before Burs and Stodart, JJ., and prayers 
1 and 3 were not pressed. Burn, J., was of opinion that in proceed- 
ings under S. 144 no order for restitution can be made against 
sureties, though there is no objection to their being made parties in 
such proceedings. 


As to restoration of amounts drawn and for mesne profits 
Burn, J., was of the opinion that the proper remedy lay in a suit 
for accounts and not inan application by way of restitution. 
Stodart, J., however was of opinion that the plaintiff could recover 
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under S. 144, Civil Procedure Code, the sums which the defen- 
dant received as profits of the estate during the time she was in 
possession under the decree which has been reversed. 


Owing to the difference of opinion on the question of appli- 
cability of S. 144, Civil Procedure Code, and the liability of 
defendant to make restitution the case was laid before Wadsworth, 
J., who held agreeing with Stodart, J., that S. 114, Civil Procedure 
Code, was applicable and the case is covered by the decision in I. 
L.R. 7 Pat. 319, and that the plaintiff is entitled to claim restitution 
of any profits realised by the defendant’s legal representative which 
can be called properly consequential upon the wrong decree, unless 
the defendant’s legal representative is entitled to resist the claim 
either by showing that she has a superior claim to those profits or 
by showing that the plaintiff’s claim is barred by reason of the 
failure to establish his right to future profits in the trial Court.” 


As to the extent of the liability of the defendant’s legal repre- 
sentatives, Aeld, that the parties are to be put in the position which 
they would have occupied had it not been that a wrong decree had 
been passed. The correct procedure is to award the successful 

party restitution in the shape of any profits wrongly ` received 
under the erroneous decree or as a direct consequence thereof. 
There is no bar to the plaintiff’s claim by reason of his failure to 
get a decree for future mesne profits before the trial Court. 


‘No relief was granted against the sureties. 
. B. Jagannadha Das for Appellant. 
B.V. Ramanarasu for Respondent 


K. S. ee ate a 
“The Chief Justice ond l p a 
Kenhhanuano Aiyangar, J. C. R. P. No. 1292 of 1936. 

"11th October, 1939. j eoa 


Provincial Small Cause Courts Act (IX of 1887), Art. 31 of 
Sch. LI—Swit by.agent.for recovery.of balance due from principal 
—If suit for accounts—Jurisdiction of Small Cause Courts. 


-The agent of a stanam sued his principal for a balance of 
Rs.  189- 9-9 as due tohim. His case was that after taking into 
accounts what he had collected by way of rent and what he had 
expended and the salary due to-him the defendant was liable for the 
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Wadsworth, J. A. A. O. No. 275 of 1936. 
15th September, 1939, 

Civil Procedure Code (V of 1908), S. 144—Reversal of decree 
for possession of immovable property—Amounis drawn by party 
in possession—Remedy of appellani—If by restitution or suit for 
accounts. ` O 

Plaintiff sued to recover an estate as the son of the last holder 
of the estate. Suit was decreed by Subordinate Judge. But plain- 
tiff’s claim for mesne profits both before and after suit till the date 
of delivery was disallowed. Both plaintiff and defendant appealed 
to the High Court. Pending disposal of appeal a receiver was 
appointed and he took possession. The High Court allowed the 
defendant’s appeal and dismissed the suit. Pending-an appeal to 
Privy Council the defendant was handed over possession on 
furnishing security, Plaintiff’s appeal to the Privy Council was 
successful and judgment of the Subordinate Judge was restored 
and defendant was ordered to pay costs of the plaintiff both i in the 
High Court and the Privy Council. 

‘Plaintiff executed the decree restored by the Order in Couticil 
and got possession of the estate. Then the plaintiff pul ina 
petition for restitution and impleaded the defendant’s widow and 
legal representatives and also the sureties who had executed the 
security bonds in the High Court and claimed restoration OF 
amounts drawn as allowances by the respondent. 

Held, that the remedy of the plaintiff lay ina suit for accounts 
and mesne profits and not in an application by way of restitution. 

B. Jagannadha Das for Appellant. 

B. V. Ramanarasu for Respondent. 





K. S. ; ; 
Wadsworth, J. S. A. Nos. 995 and 996 of 1932 and 
25th September, 1939. C. M, Ps. Nos. 595 and 597 of 1939. 


Transfer of Property Act (IV of 1882), S. 84—Case governed 
by act before amendment—lVithdrawal of amount deposited by 
mortgagor—Liability for interest after withdrawal, . 

In a mortgage governed by the Act before amendment, 
there was a deposit, a refusal to accept that deposit, a 
withdrawal by the plaintiffs and attachment of part of this sum 
withdrawn by the creditors of the mortgagor plaintiffs. The 
mere fact that the plaintiffs withdrew the deposit when ‘thé 
mortgagees refused to accept it, will not raise a presumption that 
the plaintiffs ceased to be ready and willing to pay the amount due 
on the mortgage. In such circumstances interest ceases to run with 


reference to the-termg of S. 84 of the Transfer of Property-Acts+ 
NLRC. 
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. Vi Ramadoss and K. Subba Rao for Appellants. 

Ch. Raghava Rao, S. Ramamoorthy and K. Someswara Rao 
tor Respondents. 

K. S. _— igh Me dh 

Wadsworth, J. A. A. O. No. 349 of 1936. 

2nd October, 1939. 7 

Hindu Law —Maintenance —Permanenily kept concubine 
though childless—If entitled to maintenance. i 

A permanently kept concubine of a Hiadu may be entitled to ` 
maintenance even though she is childless. 

Spencer, J.’s obiter dictum in I.L.R. 48 Mad. 805, not followed. 

_10 B.H.C.R. 381, discussed. 

I. L. R. 50 Bom. 604, referred. 

` K. Kameswara Rao and B.S. Ramachandrudu for Appellant: 

P. Somasundaram for Respondent. 

K. S. — , 
Patanjali Sastri, J. S. A. No. 605 of 1936. 
10th October, 1939. 

Madras Estates Land Act (I of 1908), S. 125—Mortgage 
executed after passing of Act to pay off mortgage created before 
the Act—If mortgage created before Act by reason of right of 
subrogation. 

It will be stretching the language of S. 125 far too much to 
hold that by reason of a right of subrogation arising out of ita 
mortgage should be deemed to be an encumbrance created before 
the passing of the Act, although in fact it was executed subsequent 
to the Act. 

46 M.L.J. 380, applied. 

Ch. Raghava Rao for Appellant. 

` K.'Krishhamurthi for Respondent. 
KS. i 


The Chief Justice and 

Krishnaswami Aiyangar, J: C. R. P. No. 1292 of 1936. 
“11th October, 1939. 

` Provincial Small Cause Courts Act (IX of 1887), Art, 31 á 
Sch. U—Suit by agent for recovery of balance due from principal 
-—If suit for accounis—Jurisdiction of Small Cause Courts. 
. . The agent of a stanam sued his principal for a balance of 
Rs. 189-9-9 as due to him. His case was that after taking into 
accounts what he had collected by way of rent and what he had 
expended and the salary due to him the defendant was liable-for the 
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amount. Defendant objected to the jurisdiction of the Small Cause 
Court on the ground that it was a suit for an account within the 
meaning of Art, 31 of the Second Schedule of the Provincial Small 
Cause Courts Act, 1887. 


Held, it was not a suit for an TORN, and the District Munsif 
had jurisdiction. 


LL.R. 28 Mad. 394, 24 M. ea 693 and (1938) 2 te: 112, 
relied on. 


(1938) 2 M.L.J. 76, disapproved. 

F. Govinda Menon for Petitioner. 

D. A. Krishna Variar for Sapada, 
K. S. 


Patanjali Sastri, J. S. A. No. 696 of 1935. 
13th October, 1939. 

Parinership—Adjudication of ‘all the partners insolvents—If 
dissolves partnership—-Subsequent annuliment—If revives. the 
partnership—Borrowing by one partner after dissolution—How 
far binding on others. . 

When all the partners are adjudged aana the partnership 
must be deemed to have been dissolved and the managing partner 
had no authority to pledge the credit of other partners by executing 
promissory notes in the firm name so as to make them personally 
liable even though the borrowing was for the purpose of discharg- 
ing a binding partnership debt. The annulment of the adjudication 
could not in law have the effect of reviving the partnership. 





C. K. Viswanatha Aiyar for Appellants. 

O.T. G. Nambiar and A, Achuthan Nambiar for Respondents. 

K.S. 
Krishnaswami Aiyangar, J. C. R. P, No, 1334 of 1936. 

16th October, 1939. 

Provincial Insolvency Act (V of 1920), S. 53—Sale set aside 
—Question as to payment of items of consideration—How 
determined. 

When once the sale is set aside under S. 58 of the Act the 
question as to whether the alienee has or has not paid the items of 
consideration which he claims to have paid has to be determined 
independently of the validity of the alienation itself. 

P. C. Parthasarathi Aiyangar, N, Ramaswami Aiyangar and 
S. V. Venugopalachari for Petitioner. 

K. R. Vepa for Respondent. 


K. S, 
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Horwill, J. i ; C. R. P., No. 1570 of 1936. 
17th October, 1939. 

Madras Land Revenue Assessment Act (I of 1908)—Swuit for 
contribution for pcishcush paid after the portion of estate has 
passed inio other hands—Suit if lies in Civil Court. 

_ Though the Act deprives the parties from recourse to Civil 
Courts with regard to the amount fixed for peishcush there is 
nothing in this Act or Rent Recovery Act which prevents a party 
coming to a Civil Court for contribution for peishcush paid after 
a portion of the estate has passed into other hands. S. 41 of the 
Small Cause Courts Act is no bar to the suit either. . 

K. Raja Atyar and S. Rajagopalachari for Petitioner. 

K.S. Ramabhadra Atyar for Respondent. 

K. S. 

Horwill, J. -C. R. P. No. 1592 of 1938. 

17th October, 1939, 


Practice—Question as to court-fee—Decision by Court on 
- admission of plaint-—Defendani again raising question as to court- 
fee—If Court precluded from reconsidering the decision. 

Where the Court has already decided the question of court- 
fee, the Court is precluded from reconsidering the matter on a 
‘preliminary issue raised by the defendant later. 

69 M.L.J. 479 and ILL.R. 1937 Mad. 325, relied on. 


The only reason why a Court should consider the valuation of 
a suit are (1) for the purpose of ascertaining the proper court-fee 
and (2) to determine whether it has jurisdiction to try the suit. 
K. G. Srinivasa Aiyar for Petitioner. 
T. V. Ramanatha Aiyar for Respondent. 
“K.S. 
Patanjali Sastri, J. S. A. No. 550 of 1936. 
17th October, 1939. 


Transfer of Properiy Act (IV of 1882), Ss. 76 and 77— 
Usufructuary mortgage of kushikanom rights—Morigagee not 
paying rents—Decree for rent unenforceable by lapse of time— 
Unpaid rent—How to be adjusted. 

There was a usufructuary mortgage of kuzhikanom rights. 
‘The mortgage provided that out of the rents and profits 
the rent payable to the jenmi should be paid every year and 
-the balance should be appropriated in lieu of interest on 
the principal. The rent fell into arrears and the jenmi obtained a 
decree for possession with rents due. The decree was not executed 
and became unenforceable owing to lapse of time. Ina suit by the 
successor in interest of the mortgagor, 
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Held, that the mortgagor is entitled to claim an adjustment of 
the unpaid rents due to the jenmi against the mortgage amount. 

57 M.L.J. 800, relied on. 

Case-law discussed. 

C. S. Krishnamurthi Aiyar for Appellant. 

K. P. Ramakrishna Aiyar for Respondent. 

K. S. —— 

Mockett, J. C. R. P. No. 246 of 1938. 
20th October, 1939. 

Civil Procedure Code (V of 1908) O.21, r.90 (proviso)— 
Power to call upon applicant ta furnish security—When to be 
exercised, 

The word “Admission” conveys that point of time when an 

application or suit as the case may be is received into Court and 
accepted for decision and that stage is when notice is given to the 
opposite side. 
N The Court is responsible for executing its decrees and the 
framers of the proviso had in mind the discretion in the Court to 
pass such orders as it thinks fit for the protection of the decree- 
holder but the wording of the proviso specifically excluded the 
right of a decree-holder to apply to the Court for such orders. 
The power of the Court to call upon the applicant to furnish 
security is confined to the time anterior to admitting the application 
to set aside the sale. 

A.1.R. 1939 Pat. 248 (F.B.), referred to. 

P, Somasundaram for Petitioner. 

V, Govindarajachari for Respondent. 

K. S.’ 

The Chief Justice and S. A. No. 23 of 1936. 
Krishnaswami Aiyangar, J. 

20th October, 1939. 4 


Madras Estates Land Act (I of 1908), Ss. 112, 116 and 117 
and O. 21, r. 90, Civil Procedure Code—Sub-Collector drawing up 
proclamation of sale and causing it to be afixed—Appointment 
of selling officer and himself fixing date of sale—Irregularity or 
iNegality—Shall appoint’—Mandatory or REE al illegal 
and void, 

Where under the provisions of the Beis Land-Act the 
Sub-Collector was required to appoint a selling officer for selling a 
holding for arrears of rent, whose duty it was to draw up the pro- 
clamation of sale, affix it and fix a date of sale, the Sub-Collector 
himself drew up the proclamation of sale, had it affixed by a 
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process-server but later appointed a selling officer and himself 
fixed the date of sale. 

Held, that there had not been compliance with the mandatory 
provisions of the Act and as such the sale was null and void. The 
sale was not an irregularity but an illegality and that the acts of 
the Sub-Collector were without jurisdiction and that injury would 
result if the sale wére allowed to stand. 


(1877) L.R. 2 P.D. 203, referred to. 

30 L.J.Ch. 379 at 380 ; Observations in Maxwell's Interpretation 
of Statutes (8th Edition), p. 321 and 40.L.W. 535, relied on. 
l B. Sitarama Rao for N. S. Rangaswami Aiyanyar for 
Appellants. 

Ch. Raghava Rao and K., Venkateswaran for Respondent. 

K.C.. 


Horwiil, J. C. R. P. No. 605 of 1938. 
20th October, 1939. : 


` Practice—Plaintif poor woman—Security for costs against— 
Discretion to order. 





It would be most unjust if a poor woman were prevented 
from pursuing her suit (by being ordered -to furnish security for 
“costs of defendant) merely because she happened to be in indigent 
‘circumstances. ` 

L.L.R. 21 Cal. 832, relied on. 

V. Ramaswomi, diyar and C. Somasundaram Chettiar for 
Petitioner. 

T. A. Ramaswami Reddy for Respondent. 

K.S. 


| Horwit, J.. C. R. P. No..88 of 1939. 
24th October, 1939. i 

Madras Agriculturists Relief Act (IV of 1938), S. 20— 
Property sold im execution and satisfaction entered—Delivery of 
property to purchaser—If can be stayed, 

Merely because full satisfaction has been entered it does not 
‘mean that execution is at anend. If the property purchased by 
the decree-holder has not been delivered to him then execution is 
not at an end and S. 20 of Act IV of 1938 can tneretore be applied 
to stay a delivery of possession. 

K. Ramamurthi and K. Someswara Rao for Petitioner. 

T. Satyanarayana for Respondent. 


CRS: 


* 
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` Stodart, J. C. R. P. No. 963 of 1939... 
24th October, 1939. . 
Madras Agriculturists Relief Act (IV of 1938), S.8 (Expla- 
nation)—Renewal of mortgage in favour of diferent persons: 
ne o f last of such morigagee “same creditor.” 


' There were three successive mortgages each in renewal of the 
one before. The mortgagees were in each case different, namely," 
the petitioner’s mother, the petitioner’s uncle and finally the peti-! 
tioner to whom the money lent belonged. 

Held, the interpretation of the expression “same creditor” to 
include cases like this is not ynreasonable. : 


T.K.S a a a for Petitioner. 
K,S, E EE 


The Chief Justice and S. A. No. 125 of 1936. 
Krishnaswami Aiyangar, J. * ` 
* 24th October, 1939. 


Mortgage — Construction — Clause “You will receive the 
principal amount whether demanded by you or paid by us’ —If a 
personal covenant to pay. 


In a mortgage the words “you will receive the principal 
amount whether demanded by you or paid by us” clearly amounts 
to a covenant to pay. ra g 

S. Rangachari for Appellant. ; 

T.V. Ramanatha Aiyar and M. S SEAASAHERE S for TN 
dents. 


K.S. —— 
The Chief Justice and 


Krishnaswami Aiyangar, J. C. M. P. ‘No. 2235 of 1939, 
25th October, 1939. 


Madras Debt Conciliation Act (XI of 1936), S. 10—ANowing 
creditor time for filing statement of claim—Power of Board, 


The Board gave time toa creditor to file his statement of claim 
required by S. 10. 


[j 


Held, in view of proviso to S. 10 the Board has power " 
extend the time for filing a statement of claim. 


Ch: Raghava Rao for S. Sitarama Aiyar and S. Rilarand 
Aiyar for Petitioners, 
A.V. Viswanatha Sastri for lst Resende, 


K.S. 


ta 
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Lakshmana Rao, J. Cri. App. No. 382 of 1939, 
26th October, 1939. 

Criminal Proced.re Code (V of 1898), S. 380—Magistrate to 
whom proceedings submitted—If can set aside under S. 380 
conviction recorded by referring Magistrate. 

It is not open to the Magistrate to whom proceedings are, oe 
mitted under S. 380, Code of Criminal Procedure to set aside under 
that section the conviction recorded by the referring Magistrate. 

LL.R. 57 Mad. 85, followed. 

G..Balaparameswari Rao for Accused. 

The Public Prosecutor (V. L. Ethiraj) for Appellant. 

K. S. : 
Lakshmana Rao, J. - = Cr. R. C. No. 879 of 1939. 
26th October, 1939. Cr. R. P. No. 827 of 1939. 
` Indian Penal Code (XLV of 1860), S. 175—Failure of defen- 
dant in civil suit to produce certain records—Complaint under 

Criminal Procedure Code, S. 482——~Coim petency. 





" After refusal by Court to sanction a complaint under §. 476 a 
complaint under S. 482, Criminal Procedure Code, was filed for 
failure by a defendant in a civil suit to produce certain documents: 

Held, ar offence under S. 175, Indian Penal Code, cannot be 
said to have'been committed in the view or presence of the Pile 
Court and the complaint was not competent. 

I.L.R. 13 Mad. 24, referred. 

D. A. Krishna Variar and M. C. Sridharan for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

K. S. l 
` Kunhi Raman, J. C. R. P. No. 1212 of 1939. 
27th October, 1939. ; 

Civil Procedure Code (V of 1908), O. 37—Leave to defend— 
When conditions can be imposed. 

‘Tn ‘an order granting leave to defend, if the order was not 
made by consent it is necessary that the Court should apply its 
mind’ to the facts disclosed in the affidavits filed before it and 
arrive at the conclusion that unconditional leave should not-be 
granted to defend the.action. , 

A. Lakshmayya-for Petitioner. 

. P. Samasundaram and P. Suryanarayana for Respondent. 

K.S. aero 
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i7enkataramana Rao and App. No. 301 of 1936. 
Kunhi Raman, JJ. 
2nd October, 1939. ; 

Limitation Act (IX of 1908), S. 7—Hindu Law—Eldest 
brother manager of joint family—Capactty to give discharge— 
Effect on minor brothers right to sue—Presumption as to capacity 
to give discharge. 

When there is an eldest member of a family the presumption 
is that under the Hindu Law he is the manager of the family. If 
he is the manager, under S. 7 of the Limitation Act, discharge can 
be given without the concurrence of the other members of the 
family so far as the Madras Presidency is concerned. 

Case-law referred to. 

If anybody wants to displace the ordinary presumption that 
the eldest member acted as the manager and he was not ina position 
to give a valid discharge it is incumbent on that persofi to prove 
the facts rebutting the said presumption. 

LL.R. 31 All. 156, not approved. 

P. V. Rajamannar and K. Subba Rao for Appellant. 

P. Somasundaram for Respondent. 

K.S. r 

Wadsworth, J. S. A. No. 50 of 1936. 
5th October, 1939. 

Transfer of Property Act (IV of 1882), S. 3, Expl. 1—Oil 
engine installed as part of a cinema—Security bond relating to—If 
a transaction relating to immovable property. 

The mere fact that the property in question was firmly but not 





permanently attached to the premises and also the fact that the 


registration department for its own purposes requires such a 
transaction to be treated as a transaction relating to immovable 
property will not affect the true nature of the transaction which 
was one regarding a chattel. 

So a security bond pledging an oil engine installed as part of a 
cinema is not one relating to immovable property and explanation 1 
to S. 3 of the Transfer of Property Act does not apply. 

T. K. Sundararaman for Appellant. 

N. R. Govindachari for Respondent. 

K.S. i 
Pandrang Row and V cnkata- O. S. A. Nos. 68 and 82 of 1937. 

ramana Rao, JJ. 
16ih October, 1939. 

Presidency Towns Insolvency Act (III of 1909), S. 46— 
Father's debts—If provable in son’s insoluency—Creditors in 
respect of father’s debts if entitled to priority. 

N.R, C, 
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The father's debt is provable in the insolvency of the son under 
S. 46 of the Presidency Towns Insolvency Act. Neither during the 
father’s lifetime nor after his death the son’s interest in the joint 
family property can be said to be cliarged for the father’s debt. If, 
a father’s creditor chooses to prove in the insolvency of the son as 
a provable debt of the son he must submit himself to the provisions 
of the Insolvency Act which does not recognise any priority in his 
favour, 


N. T. Shamanna for Appellant in O. S. A. No. 68 of 1937 and 
Respondent in O. S. A. No. 82 of 1937. : 


T. V. Ramiah for Respondent in O. S. A. No. 68 of 1937 and’ 
Appellant in O. S. A. No. 82 of 1937. 


K. S. 


Venkataramana Rao and Appeal No. 295 of 1936. 
Kunhi Raman, JJ. 

16th October, 1939. 

Hindu Law—Widow—Maintenance—Decree for, against joint 
family—Subsequent partition—If a charge in circumstances neces- 
Sttating a modification of the decree. 

Tf when a member of an undivided family dies leaving him 
surviving his widow and his sons and brothers her right to 
maintenance is against the entire joint family composed of the sons 
and brothers of ‘the husband. It may be that if she waits until a 
partition takes place she may have a lesser right, that is, instead of 
a right over those persons who take her husband’s share. But if 
before partition is effected, she gets her right declared, defined and 
reduced to a certainty by a decree of Court, her rights cannot be 
taken away by any subsequent partition effected among members 
of the family. 

Case-law discussed. 


- (1939) 2 M.L.J. 340 (F. B.), referred to and explained. 

Where a widow has secured a charge on certain properties 
the charge is not defeated by any subsequent transfer of the said 
properties by the members of the family and she is entitled to 
enforce the charge in the hands of the transferee. Partition would 
. be a subsequent transfer and her charge is liable to be enforced in 
respect of the properties charged in whosesoever’s hands the 
properties may be. 

V. S. Narasimhachari for Appellant. 





y D. R. Krishna Rao and K, Umamaheswaram for Respondents, 
K. S. 
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The Chief Justice and S. A. No. 617 of 1938. 
Krishnaswami Aiyangar, J. 

24th October, 1939. 

Landlord and tenani—Tenant taking water for second crop— 
Liability to pay for it—Payment by tenant of water cess to 
Government—Effect. 

Where a tenant takes water for the second crop a the 
estate tank the solum of which is vested in the landholder, the 
tenant must pay for it. The fact that the Government water 
flowed into the landholder’s tank did not mean that when the water 
got there it remained Government water. It mingled with the 
landlord’s water and must be deemed to be his. The right of 
Government to levy water cess depends not upon the water belong- 
ing to the Government but upon its coming from a source belonging 
to the Government. Payment of water cess by tenant to Govern- 
ment dots not affect the liability to pay for the water to the 
landholder. 

P. N. Marthandam Pillai and C. Rangaswami Aiyangar for 
Appellant. 

K. Swaminatha Atyar for Respondent. 

K.S. ws 

The Chief Justice and C. R. P. No. 873 of 1939. 
Krishnaswami Atyangar, J. f 

25th October, 1939. 

Negotiable Instruments Act (XXVI of 1881), S. 9— Holder 
in due course—Right against maker—Repayment by maker to 
original payee—Efect. 

Respondent executed a pronote in favour of the second 
defendant. Respondent alleged that she repaid the amount two 
days later. But the payee indorsed the note in favour of the 
petitioner. The petitioner instituted a suit on the promissory note. 

Held, the petitioner is entitled to sue and obtain a decree 
against the maker of the note. 

J. Krishnamurthi for Petitioner. 

K. Venkatarama Raju for Respondent. — 

~KS. = 

Horwill, J. S. A. No. 681 of 1936. 
26th October, 1939. 

Civil Procedure Code (V of 1908), S. 149—Presentation of 
appeal with deficit court-fees within time—Payment of deficit 
later within time allowed for EA ENA effect to nen 
presentation valid. ve 
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S. 149, Civil Procedure Code, permits the Court to allow the 
appellant time to pay the deficit court-fee. The payment of the 
deficit court-fee within the time allowed has retrospective effect 
and is deemed to have been made at the time of the presentation. 

P. Somasundaram for Appellants. 

P. V. Vallabhacharyulu and M.S. Ramachandra Rao for 


Respondents. 
K. S. saas 
Lakshmana Rao, J. l Crl. R. C. No. 899 of 1939. 
27th October, 1939. Cr. R. P. No. 847 of 1939. 


Criminal law—Practice—Joint Magistrate sanctioning pro- 
seculton—If can hear the appeal in that case—Procedure. 

Where the prosecution of the petitioner was sanctioned by the 
Joint Magistrate, the appeal in the case should not be heard by the 
Joint Magistrate except with the permission of the Court to which 
an appeal lies from his Court. 

T. M, Venugopal Mudaliar for Petitioner. 

The Publie Prosecutor (V. L. Ethiraj) for the Crown, 

K. S, 

Horwill, J, S. A. No. 640 of 1936, 
87th October, 1939. 

Clubs and Associations——Suit by some manners igen the 
instiiution—W hen competent. 

In an action by five members of an Association called “Ram 
Mohan Roy Free Library and Reading Room Association” against 
the members of the managing committee and a donor (who had 
‘given an -unconditional gift of a room erected above the original 
premises) to restrain the defendants from affixing in the room.the 
name of the donor or any other name except that of the 
Association. : = 

Held, the giving of a particular name cannot be in contraven- 
‘tion of any rules of the Association. If the society as a whole does 
not approve of the acts of its management, it has power by sum- 
moning a general meeting and passing a resolution to correct and 
control the acts of the management. 

It is only when an act is wird vires the society that a member 
is entitled to come to a Civil Court and have the Act declared to be 
void. 





Even a member of a club cannot sue the management because 
it does some act which he disapproves provided of course he is not 
personally darhnified’ by expulsion or punishment or by loas to 
property of which he may be a joint owner. ` 
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S. Parthasarathi and V. K. Thiruvenkatachari for Appellant.. 
G. Lakshmanna and G. Chandrasekhara Sasiri for Respon- 
‘dents. i ne ’ Se a as me ro 


‘The Chief Justice and C. M. P. No: 3042 of 1939, 
Krishnaswami Atyangar, J. So ag 


30th October, 1939. a 

Madras Agriculturists Relief Act (IV of 1938)—~Conetitu- 
tional validity—Leave to appeal to Federal Court of India. 

On the application of one of the parties to the Full Bench 
reference in Mada Nagaratnam v. Puvvada Seshayya, .(1939) 1 
M.L.J. 272: I.L.R. (1939) Mad. 151 (F.B.), which held that the 
Madras Agriculturists Relief Act was intra vires the powers of 
the local legislature leave to appeal to the Federal Court of 
India was granted. f 

D. Narasaraju for Petitioner. 

The Adyocaie-General (Sir A. Krishnaswami diyar) for 
Respondent, 


K.S, ; Á oe 

Horwill, J. T 5 A. No, oe ae 
31st October, 1939. 

Co-operative Societies Act (iI G 1912)—Award by TETA 

on one loan—Sale in execution without mentioning another mort- 
gage loan—E fect. ; 
A purchaser in sale in execulion of an award filed a suit for 
declaration that the property purchased by him wag free of encum- 
brances as there was no mention of encumbrances in the sale 
proclamation. 

Hell, there was'no duty cast upon the co-operative apcrety t to 
reveal their mortgage and so there was no estoppel. 

65 M.L.J. 317, referred to. 

Ch. Raghava Rao for Appellants. 

A. Bhujanga Rao for Respondent. 

K. S. l - : 

Patanjali Sasiri, J. N S. A. No. 585 of 1936, 
31st October, 1939. : 

Limitaiion—Mortgage ERTE for final ais ass 
time. 

The first respondent having obtained a preliminary otis 
decree on 8th April, 1926, filed an application for the passing of 
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the final decree for sale on 27th October, 1933. The appellant 
-who had even before the institution of the mortgage suit attached 
the same property in execution of his money decree and purchased 
it in execution on 6th July, 1931, opposed the application as barred 
by limitation. The respondent contended that as he was placed in 
possession of the mortgaged property in pursuance of a private 
sale frum the mortgagor in July, 1926, pending the’attachment in 
execution of the appellant’s decree, his receipt of rents and profits 
-of the property should be regarded as payments by the mortgagor 
within the meaning of S. 20 (2), Limitation Act, so as to extend 
the period of limitation each time such rents and ere were 
received. 

Held, it cannot be said that the receipt of rents by the respon- 
dent as the owner of the property under his purchase from the 
judgment-debtor was a payment within the meaning of S. 20. 


(1937) 2 M.L.J. 170 and 153 I.C. 462, applied. 

35 C.L J. 58 and A.I.R. 1938 Mad. 465, distinguished. 

Held also, that the preliminary mortgage decree could not be 
deemed to have been satisfied by the private purchase from the 
mortgagor so as to stop the running of time. 

LL.R. 42 Mad. 61, applied. 

` S. Ramachandra Aiyar for Appellant. 
A.C. Sampath Aiyangar for Respondent. 
K.S, 
Stodart, J. S. A. No, 754 of 1936, 
3rd November, 1939. 

Hindu Law—Joint family—Two brothers jointly trading but 
separately appropriating his share of profits—Bequest by one 
brother of his property—Validity—Properiy originally derived by 
brothers under will of maternal uncle—E fect. 

Though the properties are derived by two brothers under the 
will of a maternal uncle, where they trade jointly but there was a 
separate appropriation by each brother of his share of the profits 
it is his separate property anda will by one brother bequeathing 
his property to his wife is valid. 

1.L.R. 28 Mad. 363, distinguished. 

LL.R. 23 Cal. 980, referred to. 

Ch. Raghava Rao, M. V. Nagoramayya and R. Muthuswamt 
for Appellant. 

V. Govindarajachari for Respondent, 


- K.S. 
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Lakshmana Rao, J. Cri. R. P. No. 576 of 1939. 
3rd November, 1939. 

Criminal Procedure Code (V of 1898), S.521—Defamatory 
passage in book—Conviction under Indian Penal Code, S. 500— 
Appropriate order for destruction and S. 521, Criminal Procedure 
Code. 

‘The proper order under S. 521, Criminal Procedure Code, for 
destruction of defamatory passages contained in a publication aftet 
a conviction under S. 500, Indian Penal Coie, is to direct deletion 
of the defamatory passages by means of destruction of those pages 
only, but not the destruction of the’publication in its entirety. 

D. Suryaprakasa Rao for Petitioner. 

K. Ramamurtt and K. Someswara Rao for Respondent. 

K.S. — 


Venkaiaramana Rao and . ,  . App. No. 271 of 1936. 
` Kunhi Raman, JJ. : 
7th November, 1939. =- 


Sea Customs Act (VIII of 1878), S. 39—Croww’s right to 
recover deficiency arising from short levy of customs duty. 

The only contention of the Government was that the short 
levy was due to inadvertence or error due to forgetfulness. S. 39 
of the Sea Customs Act is a’section of a taxing Act and must be 
construed with strictness and in favour of the subject. If the 
Crown. wants to rely on any specific ground which entitled them to 
recover the deficiency on the basis-of a short levy it was incumbent 
on them to plead specifically such a ground and in the absence of 
such a plea it is not open to a Court to consider it. 

V. V. Srinivasa Aiyangar, V. K. Parthasarathi and V. V. 
Ramadurai for Appellant. 

The Government Pleader (B, Sitarama Rao) for Respondent. 

K. S. — i 


Venkataramana Rao, J. 
9th November, 1939, 





Application No. 1552 of 1939 
in 

O. P. No. 158 of 1938. 

Bankruptcy proceedings—Mutual credits—Equitable set of — 

Fixed deposit amount with Bankers in joint names payable ‘to 

either or survivor’—Overdraft account in the name of one of 

them—Evidence let in as to amount of fixed deposit belonging to 
the one who owed to the Bank money on the overdraft account. 


Where an applicant in the liquidation proceedings of a Bank 
claimed set off against a certain amount, owing by him to the 
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Bank on an overdraft account in his sole name, the amount due on 
a fixed deposit receipt with the same Bank but standing ın the 
joint names of himself and his mother in the either or survivor's 
account, 

Held, on evidence, the fixed deposit amount having been found 
to have actually belonged to the applicant alone and not to the 
mother whose name was joint with him on the fixed deposit receipt, 
he was entitled to the set-off claimed. 

Hart on the ‘Law of Banking’ Vol. I, pp. 309 and 310, 
followed. : 

(1879) 12 Ch. D. 491, relied on. 

- (1938) 2 K. B. 801, referred to. 

The words “without any terms or any further inquiry” in the 
judgment of Brett, L. J., on page 502 of 12°Ch. D. 491, interpreted 
and explained. 

The Government Pleader (B. Sitarama Rao) and K. Chandra- 
sekharan for Applicant. 

King and Parkridge for Respondent: 

K. S. 

Kunhi Raman, J. C. R. P. No. 1603 of 1939. 

20th November, 1939. l 

Madras Debt Conciliation Act (XI of 1936), S. 25-——Necessity 
for stay of execution proceedings. 

In view of S. 25 of the Madras Debt Conciliation Act, 1936 
the provisions of which are mandatory the execuion petition pending 
in the Court cannot be proceeded with until the ‘petition filed 
before the Board is dismissed. 

.. (1938) 2 M.L.J. 1032, relied on. ; 

S. Sitarama Aiyar and S. Rajaraman for Petitioner, 

T. S. Venkatarama Aiyar for Respondent. 


T K.S. 
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Wadsworth, J. ` A. A, O. No. 349 of 1936. 
2nd October, 1939. l l 

Hindu Law—Maintenance — Permanently kept concubine 
though childless—If entitled to maintenance. 

A permanently kept concubine of a Hindu may be entitled to 
maintenance even though she is childless. 

Spencer, J.’s obiter dictum in I1L.L.R. 48 Mad. 805, not followed. 


10 B.H.C.R. 381, discussed. 

I. L. R. 50 Bom. 604, referred. 

K. Kameswara Rao and B. S. Ramachandrudsw for Appellant. 

P. Somasundaram for Respondent. f 

K. S. ; ae 

Patanjali Sastri, J S. A. No. 605 of 1936. 
10ih October, 1939. 

Madras Estates Land Act (I of 1908), S. 125—Mortgage 
executed after passing of Act to pay off mortgage created before 
the Act-—If mortgage created before Act by reason of right of 
subrogation. : 

It will be stretching the language of S. 125 far too much to 
hold that by reason of a right of subrogation arising out of it a 
mortgage should be deemed to be an encumbrance created before 
the passing of the Act, although in fact it was EROSA subsequent 
to the Act. 

46 M.L.J. 380, applied. 

Ch. Raghava Rao for Appellant. 

K. Krishnamurthi for PEREN 

K. S. 


Wadsworth and S. A. No. 510 of 1936. 
Patanjali Sastri, JJ. ' 
26th October, 1939, 

Madras Irrigation Cess Act (VII of 1865), S. 1 (b) and 
Proviso 2—Irrigation of land registered under a particulor 
Government work—Ryot storing water flowing from that work on 
his land in a private reservoir—If liable for penalty. 

Per Wadsworth, J—Where a ryot entitled to’ take water for 
irrigation from a particular government work, stores water flowing 
from that work on his land in a private reservoir does not justify 
the imposition of a penal water rate. The charge is leviable not 
by reason of the detriment to others caused by taking the water 
but by ‘reason of the source from which the water is taken: The 
impounding of the water in the private reseryoir cannot be'held 
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toltreaté a differént br Additional source other that that’ sipned 
by the revenue authorities. 


wit Per, Patanjali Sastri, J=—The. act is one. entailing - penal 
consequences and should not be-applied to any one who is. not 
brought within, itg express language. . 
V. Govindarajachari for Appellant. 
bo The Government Pleader (B. Sitarama Rad) for Respondent 
K. S. ——— 
Mockett and Krishnaswami ' i Anpest No. 190.68 1936. 
d4 ti Aigangar JI ey , 
27th October, 1939. R : 
Hindu Law—Convert to Christianity—Tf can come back to 


so without performance of formal expiatory ceremonies. 

er Krishnaswami Aiyangar, J—A Hindu having renounced 
Hinduism once can revert back to it. As to neéd for the formal 
expidtory ceremonies, held, emphasis is to be Jaid on the prevailing 
sentiments and usages of the: ‘community and it is its approval ot 
disapproval which shouldbe the governing ‘factor. : The absence 
of a ceremony of reconversion or any other expiatory ceremony 
déed- Gt réhder a ‘return to Hinduism and marriage with a Hindu 
woman invalid hnd`at the time of his. death for purposes ‘of 
succession ‘he'is‘géverned by Hindu law. 

“Per `M dckett, ‘F—There is no warrant: for holding that it is 
necessary to have a formal renunciation of religion and proof of 
performance of expiatory ceremonies for the TROLS of'a return 
to Hinduism. 

B. Jagannadha Das and C. y.  Dikshatule for Appelin. 

C. Sambasiva Rao and S. Suryaprakasam for Respondents. 





D: OR gt eee 
‘Horwili, J; S. A. Nos. 705 and 751.of 1936 and ` 
31st October, 1939. A. A, O. No. 388 of 1936. 


Vip Hindy Low —Stridhanam —Anwadheyaka —Succession— 
Ddughter’s daughter—Preference—Difference between the Smriti 
Chandrika-and Mitakshara—Preference. 

The Mitakshara’ is the prevailing-authority and in a competi- 
tion between-a widowed daughter antl daughter's daughter to the 
succession to Anwadheyaka -Stridhanam the daughter is preferred 
aac ue fact that she is a widow makes no difference. 


> M. na Ramachandré Rao for Appellant: 
ke Kamesword Rag: and. M: Aspe Bag for Respondents, fant 
i; aKa S; PESTES ON ee ei ata BO ee 


- 


Patanjali Sastri, J. <S. A. No. 232 af:1936. 
3rd November, 1939. 

Lease —Sub-lease for same rent—If diali assignment of 
lease—English law as to if applicable. 

-It is no doubt true that, in English law an dnderlease for the 
whole residue of the term operates as an assignment but as pointed 
out in LL.R. 57 Cal. 1176 (P. C.), the law in India is different in 
this respect having regard to the provisions of the Transfer of - 
Property Act. No question of assignment can therefore arise. 

T. E. Ramabhadrachariar for Appellant. 

M. Murugappa Chettiar for Respeadeny 

i K. S. 





[F. B.] f i 
The Chief Justice, Krishnaswam =A. A. A. O. No. 135 of 1937. 
Aiyangar and Somayya, JJ., ` 7 
3rd November, 1939. pg ea Aa 

Civil Procedure Code (V .of 1908), S. 48—Limitation— 
Amendment of decree—E fect on time-barred decree. 

A correction under S. 152, Civil Procedure Code, made'in a 
time-barred decree still leaves the decree time barred. The amend- 
ment of a decree in conformity with the judgment does not nane 
the effect of starting a fresh period of limitation. 

Decision of Madhavan Nair and Cornish, JJ., in C. M. A 
No. 264 of 1931 (unreported) overruled. 

P. Satyanarayana Rao for Appellant. 

A, Lakshmayya for Respondent. 

K. S. 

Abdur Rahman, J. - : S. A. No. 734 of 1936, 

3rd November, 1939. wows 

Transfer of Property Act (IV of 1882), S. 55—Unpoid 
vendor—Taking promissory note for balance of ‘purchase nee 
Effect on statutory lien. 

Where a suit though instituted on the basis of a promissory 
note was really for the recovery of the balance of the price which 
had not been paid to the plaintiffs and the promissory note was not 
accepted unconditionally, the statutory lien could not be lost until 
the defendant succeeded in proving a contract to the-contrary. - 

The mere execution of the promissory note could not be 
regarded as tantamount to a “contract.to the contrary” which will 
put an end to the statutory lien for the balance of consideration on 
a gale of immovable property. i 
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© "Case-law discussed. 

G. Lakshmanna and G. Chandrasekhara Sastri for Appellant. 

M.S. Ramachandra Rao for Respondents. 

K.S. 

Abdur Rahman, J. S. A. Nos. 804 and 805 of 1936. 
|. 7th November, 1939. 

Second appeal—Interpretation of document of title—If o 
` question of law which can be gone into in second appeal—Finding 
of fact arrived at on incorrect construction—Inierference. 

The interpretation of a document of title is a question of law 
and a finding of fact arrived at by the Subordinate Judge upon an 
incorrect construction of the documents of title is not binding in 
second appeal and the view on such documents can be considered 
in second appeal. 

Case-law reviewed. 

‘S Narayana Atyangar for Appellant. 

K. Rajah Aiyar and V. Seshadrs for Respondent. 

K. S. l 

Kunht Raman, J. C. R. P. No. 714 of 1938. 

9th November, 1939. : 
© Provincial Insolvency Act (III of 1907), S. 66 (2)—Insolvency 
of a Hindu father—Right of daughter to have her marriage 
expenses from her father—If can have preference over the 
creditors of insolvent. 

Held, on an examination of the authorities that it is not 
Possible to contend that the daughter of a Hindu insolvent is 
entitled as a matter of right to claim her marriage expenses from 
out of the estate of the insolvent as against the creditors of the 
insolvent. 








V. Viyyonna for Petitioner. 

D. Narasaraju for Respondents. 

K. S. 

Kunhi Raman, J. f A. A. O. No. 465 of 1937, 
20th November, 1939. 

Civil Procedure Code (V of 1908), O. 32, r.3-—Duly appointed 
guardian of minor appellant in existence—Locus standi of another 
person io come forward as next friend. 

So long as there was a duly appointed guardian of a minor, no 
other person had any locws standi to come forward as his next 
friend. ` 

M. S. Ramachandra Rao for Appellant. 

i K. Kameswára Rao for peevonor a 
KS, ' ae 
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The Chief Justice and 
Krishnaswami Aiyangar, J. C. R. P. No. 1025 of 1936. 
26th October, 1939. 


Civil Procedure Code (V of 1908), S. 73—Different decrees 
of same Court for payment of money—Judgmeni-debtors same— 
Transfer of assets to credit of suit, decree in which was executed 
—A pplication by decrec-holder who had attached before judgment 
in the other suit for rateable disiribution—Rights to. 

Where the assets are held in a different suit though on the file 
of the same Court the receipt of those assets within the meaning 
of S. 73 occurs only when and not later than the date of the actual 
transfer of the money from the suit in which it first came into 
Court to the suit in which the application for rateable distribution 
comes to be considered. 

I.L.R. 44 Mad. 100 (F.B.), referred. 

Petitioners oblained a decree in suit 4 for recovery of 
money and after attachment and execution a sum of Rs. 6,000, 
which stood to the credit of the judgment-debtor in another suit 
B in the same Court was transferred to the credit of the suit, in 
which execution had been taken, on 7th September, 1935 and on 
12th October, 1935, petitioner applied for payment out. The res- 
pondent, another decree-holder against the same judgment-debtor 
had attached before judgment the amount originally standing to the 
credit of suit B. The respondent’s decree was dated 28th Septem- 
ber, 1935, three weeks after transfer of the money to credit of suit 
A had been made. Respondent on 17th October, 1935, made an 
application for execution and for rateable distribution of the 
amount standing to credit of suit A. 

Held, the respondent’s attachment before judgment conferred 
no rights and as there was no application for execution’ or for 
rateable distribution in suit 4 before the date of the receipt of the 
assets (7th September, 1935), his claim to rateable distribution is 
unsustainable. 

A.C. Sampath Atyangar for Petitioner. 

K. Rajah Aiyar for Respondent. 


K. S. 





Stodart, J. S. A. No. 743 of 1936. 
2nd November, 1939. 

Civil Procedure Code (V of 1908), O. 34, r. 6—Personal 
remedy under mortgage barred—Effect on right to personal 
remedy for costs of morigage suit. 

The costs of the suit which are embodied in the amount 
declared due under the preliminary decree are intended to be re- 
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covered in the same manner and along with as the mortgage money 
and in no other manner and if the decree-holder is not entitled to 
have a personal decree for the recovery of any balance of the 
mortgage debt proper (here it was barred by limitation) he is 
equally not entitled to have a personal decree for any balance of 
the amount due as costs of the suit. 

ELL.R. 14 Rang. 538, relied on. 


Case-law discussed. 


. A. Swaminatha Aiyar and S. Thyagaraja Atyar for Appellant. 
S.V. Rama Aiyangar -for Respondent. 


K. S. ` m $ 
Abdur Rahman, J. A. A. O. Nos. 360 and 450 of 1939 
16th November, 1939. and C. M. P. No. 4642 of 1939. 


Practice—Temporary injunctions and orders on interlocutory 
applications-—-Duty of Couris to avoid expressions of opinion on 
the main points of controversy which have to be determined in the 
suit-——Interim injunctions—Principles on which to be issued— 
Evidence Act, S. 114 (4)—Presumption as to continuance of 
tenants in possesston—-Liimits. 


The Subordinate Courts should as far as possible, in passing 
orders on interlocutory applications and granting temporary in- 
junctions, avoid expressions of their opinion which may lead the 
parties or higher Courts to apprehend that they have finally made 
up their minds on the main points of controversy which have to be 
determined in the suits and have been thus committed to a view 
from which they would find it difficull to extricate themselves at 
the time when they are disposing of them finally. The person who 
comes to Court and asks for a temporary injunction ig not re- 
quired to make out a legal title before the Court orders it to be 
issued but he must satisfy the Court (a) that he has a bona fide 
claim and that there is a serious question to try in regard to the 
existence of the legal right which he asserts; (b) that he has a 
strong prima facie case in support of the tille which he sets up, or 
in other words, that there is a probability of his success; (c) that 
the balance of inconvenience caused to the party asking for an in- 
junction will be greater if the inj unction is not granted than if it is; 
and (d) that it is necessary for the Court to interfere and protect 
him from a grave or irreparable injury or serious damage before a 
suit is heard and finally decided. 


If a tenant was in possession of a property in 1933, he cannot 
be presumed to be in possession of the property in 1939 unless he 
‘shows that he was actually in possession in that year, 
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K. Rajah Aiyar, K. S. Desikan and K. Raman for nppelesia 
. V. Ramaswami Aiyar for Respondents. 
K. S. ; 
Kunhi Raman, J. 'C: R. P. No. 1657 of. 1938. 
17th November, 1939. ' 
` Madras Agriculturisis’ Relief Act (IV of 1938), Ss. 8 and 10, 
sub-S. 2 (2)—Mortgage for price of land purchased—Jf excepted 
from scaling down by reason of S. 10, sub-S. 2 (2)—Subsequent 
mortgage of other property for original mortgage debb—Effect.:-. 
- A mortgage was executed for Rs. 7,000 on 4th Noveniber, 
1914, the whole of the mortgage debt being the price payable, by 
the morigagors for lands purchased by them from the ‘mortgagees 
and subsequent to the mortgage there was a partition among -the 
mortgagors and after the partition the mortgage debt was split 
up and a subsequent mortgage for Rs. 2,500 of other ‘ancestral 
properties was executed by the new mortgagor for the.portion of 
the debt that fell to him and a decree was passed on that mort; 
gage. When it was sought to be Sa down. under a 19 a Act 
IV of 1938, 

Held, that S. 10, sub-S. 2,(2) of Act IV of 1938 i ig a saticent 
answer to the petitioh for scaling down. In view of the scheme of 
the Act the giving of other property as security did not affect the 
applicability’of the clause in S.10 as to the i ‘for "unpaid 
purchase-money. 

K. P. Ramakrishna Aiyar for Petitioner. 

K. S. Ramabhadra diyar for Respondent. 

K. S. - My 
Sider, J. C. R. P. No, i8521 af 1939, 
17th November, 1939, I 

Madras Agriculturists Relief Act (IV of 1938), Ss.8 and 10 
(2)—Pronote' of 1935 for balance of interest on unpaid. purchase- 
money under sale-deed of 1931—Debt under—If wiped. out as 
interest outstanding by S. 8 of the Act—S. 10 (2)—If applicable.’ 

For price-of land sold defendant executed a pronote.in 1931. 
In 1935 interest amounting to Rs. 900 was die on this promissory 
note. Defendants paid Rs. 760 towards that in cash and executed 
a new subsidiary pronote for the balance, namely, Rs. 140. Ina 
suit to recover this amount, 

Held, that S. 10 (2) is not ibah to the case, as thia small 
fragment of the sum is not charged under S. 55 (4) of the Transfer 
of Property Act. The money is not unpaid purchase-money and 
is wiped out as interest outstanding by S. 8 of Act IV of 1938, 

V.T. Rangaswami ogangan for Petitioner. 

K. S. ‘ . 1m . 
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Wadsworth and Patanjali ; 
Sastri, JJ. -7 A.A.O, Nos. 125 and 126 of 1939. 
22nd November, 1939. 
` -Indian Tea Control Act (VIII of 1938), S. 23, Rules framed 
under—Rule 4 and schedule to it—V alidity. 


The effect of the rules is that in ascertaining the crop basia of 
a particular estate you work it out in accordance with the pre- 
existing rules under the 1933 Act and to that figure you make an 
addition which is arrived at by taking the appropriate figure for 
the locality in Schedule I to r. 4 and deducting therefrom the 
young clearings allowance (which has already been in the crop 
basis as calculated under the old rules) and also the yield from 
young areas which has contributed to the figure for the production 
of their estate (taken into consideration in arriving at the crop 
basis under the old rules). 

In the present suit the estate which is almost entirely made up 
of young tea gets no addition at all, for the two deductions in 
rule 4 (b) (1) and (2) together exceed the amount of young 
clearings allowance to which the estate would be entitled with 
reference to the figure in Schedule I. It was contended that this 
rule is stra vires in so far as it provides for deductions from the 
figure of young clearings allowance laid down in Schedule I. 

Held, there is no reason to hold that the provision in the rule 
for making these deductions in arriving at the figure of additions is 
ulira vires. Nor is it possible to hold that it is possible to treat 
the schedule to r. 4 as something apart from r. 4 which can operate 
without regard to the provisions of the rule of which it forms an 
integral part. 

T. R, Venkatarama Sastri, T. B. Balagopal and S. A. P. 
Alvares for Appellant. 
~ Nugent Grant instructed by King and Partridge for Res- 
pondent. 
` KRS i —— 

“Kunhi Raman, J. ; S. A. No. 853 of 1936. 
> 22nd November, 1939. 

Promissory note—Endorsement without consideration—Suit 
‘On pronofe—Plea of discharge by the defendani—If barred by 
ee to take back discharged pronote. 


.. Where i in a suit by the endorsee without consideration of a 
promissory note the defendant raised a plea of discharge, the 
endorsee contended that the defendant was estopped from pleading 
discharge as against an endorsee because by reason of the defen- 
dant’s negligence’ in “not taking back the promissory note the 
plaintiff had been induced to take an endorsement of the pronote. 


95 


Held, the objection is not teriable as the endorsement” “was 
found to be without consideration.: ¢ - ee es) 

In any event there was no duty cast upon the defendant sotar- 
as the plaintiff is concerned to get back the document when he is 
alleged to have discharged the debt and in the absence of evidence 
of any negligence on his part the rule of estoppel cannot apply. 

Case-law discussed. 

M. Murugappa Chettiar for Appellant. 

S. Srinivasan for Respondent. 


K. S. 


Stodart, J. C.R.P. No. 1962 of 1939. 
28th November, 1939. 

Madras Agriculturists Relief Act (V of 1938)—Pronotes 
standing in the name of faiher—Renewal in name of son—If in 
favour of same creditor under S. 8, Explanation—Definition of 
“creditor” in S. 3 (v)—Applicability—Debtor—lf to be same for 
applicability of S. 8—Legal representatives of original debtor— , 
Rights of. 

Where the renewal of a promissory note is in favour of the 
heir of the promisee who was ill, he will come under the definition 
of a creditor in S. 3 (v) of the Act. So too an assignee qf a 
prior promisee. 

Sec. 8 does not lay down that under the explanation to the 
section the debtor must be the same. A change in ‘‘debtors” 
especially where he is the legal representative of the original 
debtor does. not debar him from claiming the reliefs under the Act 
in the payment of those debts. 





T. E.Ramabadrachariar for Petitioner. 
K.S. 


The Chief Justice and < 
Krishnaswami Ayyangar, J. Application No. 1900 of 1939. 
bth.December, 1939. : oe 
Madras City Municipal Act (IV of 1919), S. 287—Power of 
Commissioner of Corporation to refuse to renew a license to carry 
on a business of manufacturing beedis in a particular premises. 
In an application for the issue of a writ of certiorari against 
the refusal of the commissioner to renew a license to carry on a 
business of manufacturing beedis in a particular premises, 
Held that, there is nothing in S. 287 which indicates an inten- 
tion on the part of the legislature to withhuld power of refusal to 
renew a license if the circumstances of the case demanded. 
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. §.,287, must be construed according to the wording within the 
four corners Commissioner has in a proper case power to refuse- 
a license. 

T:R. Fenkalirima Sastri and K. as Rgjagopala Aisangar for 
Petitioner. ` 
The EE TON (Sir A.  Krishnaswomi Aiyer) and. 
A. Suryanarayana for the Commissioner. 
K.S. - 
The Chief Justice and oo Se ae ; 
Krishnaswami Atyangar, J. C. R. P. No. 1129 of 1939. 
11th December, 1939. ` 
Madras Agriculturists Relief Act (IV of 1938),-S. 19—Order 
under—Revision—Proviston of right of appeal against such orders 
by the mew rules—If retrospective—Effect on competency of 
pending 1 evision petitions—S.3 (Proviso) and S. 27—Certificate 
as to assessment to house tax of debtor filed in evidence—Finding 
of Münsif contrary to the certificate without other evidence on' 
record—Revision. s 
The petitioner claiming to be an agriculturist applied fe for the. 
amendment of the decree against him under S. 19 of Act IV of 
1938. The District Munsif dismissed the petition on 4th May,,: 
1939. The petitioner then filed the present petition under S. 115 
of Civil Procedure Code for revision of the Munsif’s order. The_ 
respondent raised the objection that the petition for revision does 
not lie because the amen ded rules under the Act dated 27th Octo-. 
ber, 1939 provided an appeal against the orders under S. 19. 
Held: The amended rules cannot have eae ive effect ang 
do not govern the present case. : 
On the merits held, where the certificate ied under S. 27 a 
the Act (of assessment to house-tax) showed that the petitioner 
was an agriculturist for the purposes of the Act and the respon- 
dent did not insist on the assessment register being produced, and 
unless the certificates were incorrect’ the Munsif had no right to 
- refuse the petitioner's claim that he was an agriculturist, the 
decision of the Munsif is clearly perverse and must be reversed as 
it was a material irregularity i in the exercise of his jurisdiction.. 
„A; C. Sampath Ayyangar for Petitioner. a tt, oy 
. T, E. Ramabadrachariar for ee E yt 
K ee r l poo 
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NOTES OF INDIAN CASES, 


DHoNDO NARAYAN SHIRALEKAR V. ANNAJI PANDURANG 
Koxatnor, I.L.R. (1939) Bom. 66. 


The question in this case related to the right of an appel- 
lant to withdraw his appeal and the learned Judges have held 
that he is entitled as of right to withdraw his appeal provided 
that the respondent has not acquired any interest thereunder. 
If the respondent has obtained any rights under the appeal, the 
learned Judges have held that the appellant can withdraw the 
appeal only with the permission of the Court. The rules as to 
withdrawal of suits in this country from the time of the Civil 
Procedure Code of 1859 are so dissimilar to those of the old 
English rules as to non-suit at common law and the plaintiff’s 
right to have his bill dismissed in equity and the rules of the 
Supreme Court under O. 26 of the English rules which have 
superseded them that no useful purpose can beserved by looking 
for light from the English law on the point. So far as this 
country is concerned, O. 23, r. 1 of the Civil Procedure Code 
only applies to suits and does not deal with withdrawal of 
appeals and Sir John Beaumont, C.J., has observed in this case 
that any reference to S. 107 of the Civil Procedure Code will 
not improve matters as it can only enable an appellant to 
withdraw the suit and not the appeal. In this connection it was 
observed as early as Ram Pershad Ojha v. Bhurosa Koonwarl, 
that the corresponding provisions of the old Civil Procedure 
Code of 1859 entitled the appellant to withdraw his appeal as 
of. right. The Madras High Court however in an old case in 





1. (1868) 9 W.R. 328, 
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Kareem Bee v. Beegam Beei held that there was no provision 
in the Code of 1859:to enable the appellant to withdraw his 
appeal as of: right and that he could do so only with the leave 
of the appellate Court in all cases. The Allahabad High Court 
in the recent case of Kanhaya Lal v. Partab Chand® has 
however held that under the present Code reading the provisions 
of O; 28, r. 1 ‘along with S. 107 (2), the appellant can with- 
draw his appeal unconditionally, his only liability being to pay 
the costs -of the respondent. This view is opposed to what the . 
learned Judges have laid down in the case under notice and 
the learned Judges have not in their judgment dealt, with this 
Allahabad case. If this view of the interpretation of the 
provisions of the Civil Procedure Code is correct, it is doubtful 
whether any leave of the appellate Court is necessary for the 
appellant withdrawing his appeal- even though the respondent 
may have obtained some rights as in this case, because the 
terms of O. 23, r. 1 (1) are clear in requiring no leave or 
permission of the Court. If, on the other hand, the correct 
view is that there is no. provision in the Code relating to this 
matter and it has to be dealt with under the inherent powers of 
the Court, there is every justification for. the ‘appellant ‘not 
nullifying the rights of the respondent, if any, in the appeal and 
his being allowed to withdraw the appeal only with the .permis- 
sion of the Court. We are not sure whether the learned Judges 
will regard the right of the respondent under O. 41, r. 33 of 
the Code to relief eyen-though he has preferred no memorandum 
of cross-objections to be such a substantial right which . will 
prevent the appellant from withdrawing the appeal without.the 
permission of the Court. If, however, the respondent has been. 
completely successful in the first Court and can - get nothing 
more, the appellant even according to the learned Judges in this 
case, can withdraw his appeal without any permission from the 
Court. > > : 4g i 
t` TUKARAM GANPATRAO SURVE v. ATMARAM VINAYAK 
GONDHALEKAR, I.L.R. (1939) Bom. 71, f 
We had occasion to consider the retrospective operation of 
S.°53-A of the Transfer of Property Act in’ commenting 
on the decisidti of the ‘Calcutta High’ Court in Mahammad 
1. (1867) 3 M.H.C.R 368: 2 Mad. Jur. 382 --—- --— — 
4. (1931) A.L.J. 232. 
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Hosain-v. Jamini Nath “Bhattacharjya. at -p.i dd-of`the 
Notes of Indian Cases in (1938) 2 M.L.J: -The «decisions 
which had appeared till then will’ be , found collected, ‘in 
that ndte. This decision which has been given since. then. takés 
the same view as the one taken in Mahammad. Hosam v. Jamini 
Nath Bhattacharjyai and holds that the section is retrospective 
in its operation. This case cannot put an end-io the conflict on 
the question. The authority of this decision. is to some. extent 
weaker because the two decisions on which the learned Judges 
have relied, namely, the decisions in Mahamsnad Hosatn We 
Jamini Nath Bhattacharjyal and Wakefield v. Kumar Rant 
Sayeeda Khaiun® have since been-dissented from in Jagdamba 
Prasad Lalla v. Anadi Nath Roy8 which we have noticed in the 
note referred to above. Further, even the Calcutta. High Court 
in a later case in Mohendra Narayan Roy Chowdhury v~. 
Profulla Kumar Guha has held that the weight of authority is 
against retrospective effect being given to the section. Reference 
may also be made in this connection to the latest case of the Patna 
High Court in Baldeo Singh v. Sheikh Muhammad Akhtar’. 
The learned Judges in the case under notice have observed that 
there is no difference between the retrospective operation. of, 
S. 53-A and S. 92 of the Transfer of Property Act as amended 
and referred to Tota Ram v. Ram Lalé in support of the 
retrospective operation of the latter section. With reference to 
S. 92, we would refer to the latest case in Srinivasulu Naidw 
v. Damodaraswami Naidut, where all the relevant, points are 
considered and the decisions referred to and the conclusion 
arrived at that S. 92 is not retrospective in its effect. Under 
these circumstances, nothing but a decision of the Privy Council 
will settle the question finally; unless the legislature sets the. 
conflict at rest. eter one: 

REVAPPA NANDAPPA HATTARKI (FIRM) v. BABU SIDAPPA 
ERaANnDocg, I.L.R. (1939) Bom. 104. 


The question whether S. 69 (2) of the Indian Partnership 
Act bars suits after the coming into force of the Act by unregis- 





oat 3 7 SP ere Si 
1. LL.R. (1938) 1 Cal. 607. 2. (1936) I.L.R. 15 Pat. 786, 
3. (1938) I.L,R. 17 Pat. 460... 4. AIR:1938 Cal. 795, 
5. (1939) 20 P.L.T. 399: 1939 P.W.N. 33L. 
“4, 6 (1932) LL.R. 54 All. 897. (E.B). ta 
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tered firms in respect of causes of action existing prior to the 
coming into force of the Indian Partnership Act has been the 
subject of conflicting decisions. It was held in Surendra Nath 
De v. Manohar Dei that such suits were not saved by the 
provisions of S. 74 (b) of the Act which were held to be 
confined to proceedings pending at the date when the Act came 

into force. This view was held to be confirmed by the terms of 
S. 1 (3) of the Act which gave one year’s time for the provi- 
sions of S. 69 coming into force, thus enabling existing firms to 
register themselves or bring suits in the meanwhile. This view 

was followed by the Madras, Patna and Lahore High Courts in 
Parinchu v. Ravi Varmas, Sundararaja Aiyangar v. Mannar- 
swami (Firm)s, Firm of Syed Ibrahim Sahib v. Gurulinga 
Aiyars, Shazad Khan v. Darbar Baber Kuchhis, (Firm) 

Krishan Lal-Ram Lal v. Abdul Ghafur Khans and by Bennet, J., 
in Danmal Parshotamdas v. Baburam Chhotelal’. This view 
proceeded’ on a narrow view of S. 74 (b) that it referred only 
to pending proceedings and not subsequent proceedings on pre- 
existing causes of actions as well. That this view is incorrect 
was pointed out by Sir Shah Sulaiman, C. J., in Danmal 
Parshotamdas v. Baburam Chhotelal! and has since been 

followed in Girdharilal Son & Co. v. Kappint Gowders, 
Soonoiram v. Junjilale and the case now under notice. After: 
this decision was reported in Revappa v. Babu Stdappaio, it has 
been followed by the Madras High Court in L. P. A. No. 74 of 
1937 (16th March, 1939), (1939) 1 M.L.J. 35 (Notes of Recent 
Cases) which has not yet been fully reported. We venture res- 
pectfully to submit that the fuller examination of the terms 
of S. 74 (b) in these decisions will have the effect of changing 
the course of decisions in the Calcutta, Lahore and Patna High 


Courts. e 





1. (1934) I.L-R 62 Cal, 213. 2. (1936) 45 L.W. 276. 
3. (1937) 1 M.L.J. 610. 4. (1937) 2M.LJ 717. 
5, (1936) I.L.R. 15 Pat. 810: A.I.R. 1937 Pat. 16. 
6. (1935) ILL.R. 17 Lah, 275: A.LR. 1935 Lah. 893, 
7. (1935) LL.R. 58 AU. 495. 8. (1938) 2 M.L.J. 44, 
9, ALR, 1938 Rang. 273 (F.B.). 10. (4938) 40 Bom.L.R. 1275. 
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MURADAN SARDAR v. SECRETARY OF STATE FOR INDIA IN 
Councit, LL.R. (1939) 1 Cal. 425. 

The main point decided in this case is whether the period 
of three months fixed in S. 9, sub-S. (1), cl. (c) of the 
Provincial Insolvency Act can be extended with reference to 
S. 5 of the Indian Limitation Act by virtue of the provisions of 
S.78 of the former Act. The learned judges have held that 
the period prescribed in S. 9, sub-S. (1), cl. (c) is not a period 
of limitation and so cannot be extended thus taking the same 
view as the Full Bench of the Madras High Court in Chenchu- 
ramana v, Arunachalam}. 


In coming to this conclusion, one of the learned judges has 
relied on the marginal note to S. 9 as showing the drift of the 
section and quoted the authority of Collins, M.R., in Bushell v. 
Hammond3. Within two months after the case in Bushell v. 
Tammond3, the question of the value of the marginal notes in 
Indian enactments came up before the Privy Council in Balraj 
Kunwar v. Jagaipal Singhs and Lord Macnaghten delivering the 
opinion of the Privy Council said that it was well settled that 
marginal notes to the sections of an act of Parliament could not 
be referred to for the purpose of construing the Act and that 
the contrary opinion originated in a mistake which was exploded 
long ago. His Lordship also said that there was no reason for 
giving the marginal notes inan Indian Statute any greater autho- 
rity than the marginal notes in an English Act of Parliament. 
This decision of the Privy Council is binding on the Indian Courts 
and has been since generally followed. (See In re Syamo Maha 
Patro4 and Sir Dhunjibhoy Bomanji v. Ganpa Khandu Golib.) 
The Allahabad High Court howeverina Full Bench decision in 
Ram Saran Das v. Bhagwat Prasadé, canvassed this proposition 
and observed that marginal notes were the subjects of discus- 
sion and resolution in the legislative councils and were therefore 
useful guides in construing the sections. [t must however be 
noticed that even King, J., who delivered the leading judgment 
in this case observed at page 425 that when finally the bill was 
takeninto consideration in the Council, the marginal notes were 





1, (1935) 69 M.L.J. 283: LL.R. 58 Mad. 794 (F.B.). 
2, (1904) 2 K.B. 563. 
3. (1904) L.R. 31 L A. 132: LL.R. 26 AIL 393 (P.C.). 
4, (1932) 62 M.L.J. 742: LL.B. 55 Mad. 903 (F.B.). 
5, (1932) 1.L.R. 57 Bom. 699, 6. (1928) LLL.R. 51 All, 411 (F.B.). 
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not ordinarily read out arid formally passed by the Council along 
with the clauses. This seems to indicate that they are not parts 
of the enactments but are considered in the discussions of the 
legislature. It is well settled that discussions in the legislature 
alone are not to be referred to in construing the enactment. 
This was laid down by the Privy Councilin The Administrator- 
General of Bengal v. Premlal Mullicki and Krishna Atyangar v. 
Nallaperumal Pillai. Rangnekar, J., followed the view 
regarding the value of the marginal notes of the Allahabad 
Full Bench in Emperor v. Sayad Esmail3, but subsequently. 
retracted from the same in Dharwar Urban Bank, Lid. 
v. Krishnarao Ananirao Konur4 and followed the view of 
the Privy Council in Balraj Kunwar v. Jagatpal Singhs that 
marginal notes should not be referred to in construing Indian 
enactments. _ l 


Eveh in England the weight of authority ib against 
referring to the marginal notes im construing Acts of Parlia- 
ment, though the reason that is- given is that they are' not 
considered by the Parliament and are not part of the Act. Itis 
difficult te see-the force of the observation of Collins, M.R., in 
Bushelly. Hammonds, when'he says that marginal notes do not 
form a part of the Act, but still they can be used to show the 
drift of the Act. In fact, in England the question has been 
discussed and it has been held in later cases that marginal notes 
cannot be referred to for construing Acts of Parliament in 
Thomas v. Jonest, Wilkes v. Goodwin’ and Nixon v. Attorney- 
-General® following Attorney-General v. Great Eastern egsteyay , 
Companyi0, 








J. (1895) L R. 22 I.A. 107: I.L R. 22 Cal. 788 at 799 and 800 (P.C.), 
2. (1919) 38 M.L.J. 444: L.R. 47 LA. 33: LL.R, 43 Mad. 550 at 
564 and 565 (P C.). 

3. (1933). 1 L.R. 57 Bom, 537 (F.B.). 

4, IL.R. (1937) Bom. 293: A.I.R. 1937 Bom. 198. 

5, (1904) L.R. 31 LA. 132: LL.R. 26 All. 393 (P.C). 

6. (1904) 2 K.B. 563. + 7. (1921) 1 K.B. 22 at 35. 

8. (1923):2 K.B. 8 at 100. 
9, (1930) 1 Ch. 566 at 593`'ànd 594. 10, (1879) 11 Ch. D. 449, 
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MADHAB CHANDRA GHOSH v. NIRODE CHANDRA GHOSH, 
LL.R. (1939) 1 Cal. 574. RAN : 

Ini this case, a false report was made to the police which 
was followed by two other reports of a similar nature as a result 
of which the police started investigation and launched prosecu- 
tions which failed. The persons who made the reports to the 
police deposed in support of their reports in the prosecution. 
The accused who was acquitted brought a suit, for damages 
based upon the statements made to the police and the depositions 
in the judicial proceedings. The learned judges have held that 
the plaintiff is not entitled to succeed, as the suit was one for 
defamation and the defendants were absolutely privileged. © 


On the question of absolute privilege, this decision is 
reminiscent of the old controversy whether in a suit for damages 
for defamation in this country the defence of absolute privilege 
is available to parties to proceedings as distinguished from the 
witnesses. It was held in one line of cases that the privilege was 
only of a qualified nature and not absolutc. Reference may be 
made in this connection to the decisions in dugada Ram Shahav. 
Nemai Chand Shahar, H. P. Sandyal v. Bhaba Sundari Debis, 
Raghavendra v. Kashinathbhats and the view of Beachcroft, J., 
in C. H. Crowdy v. L. O. Rettlyt. The weight of authority, 
however has been the other way and it has been held that parties 
no less than witnesses are entitled to absolute privilege. (See 
Pachaiperumal Chettiar v. Dasi Thangam5, Chunni Lal v. Nar- 
singh Das®, Satish Chandra Chakravarti v. Ram Doyal Det and 
Ram Kirat Kamkar v. Biseswar Naths.) The learned judges in 
the case under notice have followed the course of authority in 
the latter cases and held that parties to proceedings also. enjoy, 
absolute privilege and not merely a qualified privilege. The 
Madras High Court at one time went to the length of saying 
that the rule as to absolute privilege was a defence not only to 
civil proceedings but also to criminal prosecutions for defama- 
tion in In re P. Venkata Reddy®, The fallacy underlying this 


nnn ne 


1. (1896) I.L.R. 23 Cal. 867. 2. .(1910), 15 C.W.N, 995. 
3. (1894) LL.R. 19 Bom. 717 at 723. 4. (1912) 17 C.W.N, 554. 
5, (1908) 13 M.L.J. 353: 1.L.R.31 Mad, 409, 
6. (1917) LLR. 40 All. 341 (F.B.). 
7. (1920) LL.R, 48 Cal. 388 (S B.). 8. (1932) LL.R, 11 Pat, 693, 
9, (1912) 23 M.L.J. 39: LL.R. 36 Mad. 216 (F.B.), 
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view was however brought out in Satish Chandra Chakravarti 
v. Ram Doyal Dei after an exhaustive review of the decisions 
and the principles underlying the same by Mookerjee, A. C. J., in 
delivering the judgment of the Special Bench in that case. The 
decision of the Madras High Court in In re P. Venkaia Reddys 
has since been overruled in Thiruvengada Mudali (Accused) v. 
Thirupurasundari Ammal (Complainant)8 so far as criminal 
proceedings are concerned. 


There is however one observation of one of the learned 
judges in the case under review where the learned judge observes 
as an objection to treating the present suit as one for damages 
for malicious prosecution, that the prosecutor was a Sub-Inspector 
of Police and the present defendants were not the prosecutors. 
This observation of the learned judge ought not to be understood 
ag meaning that in no case of police prosecutions an action for 
malicious prosecution would lie against a private individual. It 
is not a principle of universal application that if the police act 
upon an information given by a private individual, that 
individual does not become the prosecutor. It is a question of 
fact in each case as pointed out by their Lordships of the Privy 
Council in Gaya ‘Prasad v. Bhagat Singhs. On the other hand, 
as observed by their Lordships in Balbhaddar Singh v. Badri 
Sahs, the giving of information to the authorities by an 
individu d which naturally leads to the starting of a prosecution 
will amount to prosecution by the person who gave the informa- 
tion and will ground an action in tort for malicious prosecu- 
tion against him. (See also Periya Goundan v. Kuppa 
Goundan8, Gogineni Venkatappayya v. Yerramneni Rama- 
krishnammal, Jagadamba Prasad v. Raghunandans, Ram 
Kishun Prasad v. Ram Narain Prasad® and Radha Kishan v. 
- Kedar Nathi0.) 


` 





1. (1920) LL.R. 48-Cal. 388 (S.B.). 
2. (1912) 23 M.L J. 39: I.L,R. 36 Mad. 216 (F.B.). 
3. (1926) 51 MLJ. 112: LL.R. 49 Mad. 728 '(F.B.). 
4. (1908) 18 M.L.J. 394: L.R. 35'I.A. 189: I.L.R. 30-A11. 525 (P.C.). 

5. (1926) 51 ML J. 42: LL.R. 1 Luck. 215 (P.C). 
6. (1919) 37 M.L.J. 234: L.L.R. 42 Mad. 880. 

7. (1931) 62 M.LJ. 107. 8. (1920) 57 I.C. 392. 

9, ALR. 1934 Pat. 14. 10. (1924) ILL.R. 46 All. 815. 
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Joan Minas Arcar v. Louis Carb Marcus, I.L.R. 
(1939) 1 Cal. 389. D 


In cases of innocent as well as fraudulent misrepresentation, 
the mere existence of the means of discovering the truth with 
' ordinary diligence by the representee is not a defence in English 
law to any action based on the misrepresentation whether for 
damages or for the rescission of the contract. The only defences 
available are actual knowledge of the truth,—not merely con- 
structive or imputed knowledge, as through an agent—and an 
agreement by the representee to waive enquiry asto the truth of 
the representation. It is settled in England that apart from a 
definite agreement to waive enquiry as to the truth of the re 
presentations, the mere existence of means of discovering the 
truth is not a ground which would disentitle the representee from 
rescinding the contract. The reason for the English rule has been 
stated to be that no man can complain that another has confided in 
a misrepresentation made, even if innocently, much less if 
fraudulently, for the purpose of inspiring that very confidence 
or plead as an excuse that he whom he has misled was wanting 
in sagacity or diligence in not testing the statement by enquiry. 
The English law and the cases on the subject will be found 
mentioned in Halsbury’s Laws of England, Hailsham Edition, 
Volume 23 at pages 84 to 88 and at page 108 of the same volume. 
This being the English law on the point, the Indian law has 
effected a complete departure from it by enacting the exception 
to S. 19 of the Indian Contract Act to the effect that the exist- 
ence of the means of finding out the truth is a defence to an 
action for avoiding a contract on the ground of silence which 
amounts to fraud within the meaning of S. 17 andon the ground 
of misrepresentation. This is what has been pointed out by Sir 
Frederick Pollock and Sir Dinsha Mulla in their commentaries 
on the Indian Contract Act at pages 128 and 129 of their sixth 
edition. Though in the opening sentence, they say that there is 
a departure from the English law, they are not so positive as 
they proceed in commenting on the exception. It is difficult to 
see any ambiguity in the language of the exception to S. 19 to 
warrant the view of the learned judges in Niaz Ahmad Khan v. 
Parshotam Chandra}, that the English law has been kept up in 
this country. To-this extent, the observations of Lort Williams, 





1, (1930) LL.R 53 All. 374, 
NIC 
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J., in the case under notice about the statement in Niaz Ahmad 
Khan v. Parshotam Chandrai seem, with all respect, to be 
well founded. 


On the main point in the case whether the words “fraudu- 
lent within the meaning of S. 17” qualify not merely “silence” 
but also “misrepresentation”, the learned judges follow the 
reasoning and the conclusion of the decision in Nias Ahmad 
Khan v. Parshotam Chandrai to the effect that they only qualify 
“silence” and not “misrepresentation”. It may be observed that 
this view was expressed as carly as Morgan v. The Government 
of Hyderabad’, though the point was not discussed so fully by 
the learned judges in that case. 


SHivappa Basappa KATTI AND MAHADEVAPPA BASAPPA 
Katri y. Rao SAHEB VIRAPPA ANDANEPPA Manvi, I.L.R. 
(1939) Bom. 271. 


The interpretation of the expression “assignment by opera- 
tion of law” in O. 21, r. 16 of the Civil Procedure Code 
relating to execution of decrees has led to a conflict of opinion 
by reason of the practical difficulties in its working. As early 
as 1876, in Abedoonisa Khatoon v. Ameeroonissa Khatoons, it 
was held by the Privy Council when a decree was obtained by a 
widow as representing the estate of the deceased husband, a 
posthumous son who claimed an interest in the decree could not 
come in under S. 208 of the Civil Procedure Code of 1859 
corresponding to O. 21, r. 16 of the present Code. Their 
Lordships held that no incident had occurred on which the law 
could operate to transfer any estate from his mother to him. In 
the words of their Lordships, there was no death, no devolution 
or succession from the mother to the posthumous son of any 
interest in the decree. This decision of the Privy Council has led 
to a restrictive interpretation of the expression ‘assignment by 
operation of law” in O. 21, r. 16 as comprising only cases of strict 
assignment from the decree-holder, such as by death, insolvency 
or an execution sale of his interest, see Mahadeo Baburao- 





i. (1930) LL.R, 53 All. 374. 2. (1888) LL.R. 11 Mad, 419, 
3. (1876) L.R. 4 LA. 66: LL.R. 2 Cal, 327 (P.C.). 
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Halbe v: Anandrao Shdnkarrad Deshmukhi, Sankaranarayanea 
Menon v. Vasu Menon® and the case under notice. Gn’ the 
other hand, a more extended meaning has been ‘given to the 
expression, ‘as including -cases where it was declared that the 
decree really belonged to another, though it did not stand in his 
name and therefore-it was held that he was entitled-to execute 
the decree in Ramaswami-.v. Anda Pillai and” Sreepada 
Brahmayya Pantulu v. Parasuramayyat. Where à decree-was 
obtained in thename of an executor and the probate was stibsé- 
quently revoked, the heir of the deceased was held to come 
under the terms of O. 21, r. 16 in Umasoondury Dassy v. 
Brojonath Bhuitacharjees. It was also held that where a trustee 
obtained a decree the beneficiary could come in under that pro- 
vision. (See Gobind Singh v. Gopal Saran Singke.) Reference 
may also be made in this connection to Manorath Das v. Ambika | 
Kania Bose?, Purmananddas Jiwandas v. Vallabdas Walljis 
and Khanderav Rayastrav v. Ganesh Shastri. These decisions 
are based on the obvious practical difficulty to the real owner 
realising the money, if the person in whose name the decree 
stands should deprive him of the fruits of the decree by taking 
them himself or colluding with the judgment-debtor. These 
are not considerations which should be lightly discarded in 
doing justice. It hassometimcs been said that ‘the holder of a 
decree” within the meaning of O. 21, r. 10 is wider than the 
term “decree-holder” as defined in S. 2 (3) of the Civil Pro- 
cedure Code and that a person for whose benefit also a decree 
has been obtained can execute the decree under O. 21, r. 10, 
though the decree may not stand in his name, even without 
resorting to O. 21, r.16 (See Akkori Ramsewak Prasad v. 
Saran Singh.) But this view has not been accepted in (1939) 
2M.L.J. (Notes of Recent Cases) 16. It is however necessary 
to protect the interests of the real owners from any misconduct 
on the part of the nominal decree-holders. It is thus a matter 
for the High Courts in the exercise of their rule-making power to 
see whether O. 21, r, 16 may not be suitably altered to meet the 








< 1. (1933) LL.R. 57 Bom, 513. 2 (1934) 67 M.L.J. 87. 
3. (1890) 1 M.L.J. 240: L.L.R. 14 Mad. 252, 


‘4, (1902) 12 MLJ, 348. 5. (1889) I.L.R. 16 Cal. 347, 
6, ALR. 1924 Pat. 343. 7, (1909) 1 IC 57 ts, 
8. (1887) LL.R..11 Bom. 506.. 9. (1887) LL,.R. 11 Bom, 368. . 


10. ALR. 1937 Pat, 607, 
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needs of the real persons entitled to the benefits under the decree. 
Tn this connection, it is necessary to notice that there is a differ- 
ence of opinion on the question whether a benami transferee of 
a decree is entitled to execute the decree or the real owner can 
execute' it. (Palaniappa Chettiar v. Subramania Chettiar, 
Sankaranarayana Menon v. Vasu Menon’, Gurdial Singh v. 
Gurbakhsh Singh3 and Kamta Prasad v. Indomati. See contra 
Gour Sundar Lahiri v. Hem Chunder Chowdhurys ane 
Balkishen Das v. Bedmati Koers). 





1. (1924) 48 M.L.J. 419: LL.R. 48 Mad. 553. 
2. (1934) 67 M.L.J. 87. | 3, (1926) LL.R. 8 Lah. 35. 
4, (1915) LL:R, 37 AI: 414. © 5, (1889) LL.R. 16 Cal, 355, 
6: (1362) LR. 20 Cal, 388, 
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0 SHaMARAO G. DHAIRYAWAN v. RAGHUNANDAN . Nantt 
Kora are, LLR. (1939) Bom. 228. 2.0 7 ene oe 


‘The question in this'case relates to the proper interpretatio 
ofS. 1 (2) of the Hindu- Law of ‘Inheritance - (Amendment) 
Act II of 1929, whether the Act applies to cases of inheritance 

of Hindu females in respect of their stridhanam properties. It 
is well known-that succession to stridhanam properties devolves 
in default of certain specified heirs on the heirs of the father. of 
the deceased woman or on the heirs of her husband. S. 1l (2) 
or the Hindu Law of Inheritance Amendment Act enacts that.it 
applies i in, respect only of the property of males. The question 
therefore arises whether it applies in cases of the stridhaham 
properties of females where the succession devolves on ‘the’ ‘heifs 
of the father or husband; whether they have to be’ fixed. with 
reference to the’ provisions of the Act or without reference to 
the same as the.Act does not apply ` to, succession to ‘females. 
The learned Judge has held that in finding out the father’s í or 
husband’s heirs for this purpose the order has to,be fixed i in 
accordance with the provisions of the Act and that therefore 
the father’s sister’s.son would take the‘ stridhanam properties in 
preference to the father’s, distant sapindas. The reasoning of 
the learned Judge is fiat in.such cases we have ‘to find who the 
heirg of the father are and they Have been fixed “by” the’ Act and 
‘that it is inimiaterial that the question is considered” with Teffet- 
ence to the’ sticcession to stridhanam properties, "The. same view 


Naiht and the learned: Judge i in the present: case ree come to the 
same conclusion by his independent reasoning ‘and it ‘does wot 
‘appear that the Lahore’ case was referred to before him. Mr. S. 
‘Srinivasa Aiyangar in his edition of Mayne’s- Hindu Law 
{Tenth Edition) observes in the footnote at page 84 ‘that Mi. 
“Charjo v. Dina Nathi overlooks thé provisions: of -S.‘1 QY of 
‘the Act; but this hardly seems-to-be'correct, as Tek: Chand; J; 
Trefers specifically to the sub-section and construes it in the’ way 
that he does. The case under notice is another ‘direct <ldcisioh 
against the view of Mr. S. Srinivasa Aiyangir: ‘<4 

Ilis needless to. add that in ‘finding out the heirs of the 
father for this purpose it is immaterial that ‘he ‘died before the 
Act came into force, provided that the last owner died after the 


uz a 





` 


1.. ALR. 1937 Lab. 1% (2). 


44 .THE MADRAS LAW JOURNAL (N.LC.). [1939 


Act. ,.(See.Lakshmi Ammal v. Anantharama Aiyangarl, Mt. 
Rajpali Kunwar v. Sarju Rai, Shrimati Shakunila Devi v. 
Kaushalya Devis, Pokhan Dusadh v. Mt. Manoat, Shankar v. 
Raghobas and Shankarrao Datiatraya Nadkarni v. Shantibai 
Shankarrao Nadkarnié, ) 


- GUNDA SUBBAYYA v. THE COMMISSIONER oF INCOME-TAX, 
Mapras, (1939) 1 M.L.J. 451:I.L.R. (1939) Mad. 404 (F.B.). 

Though Tek Chand, J., hoped as early as 1930 in Muhammad 
Hayat-Haji Muhammad ‘Sardar v. Commissioner of Income- 
tax, Punjab, that, considering the controversy in Courts, the 
legislature will take the earliest opportunity of redrafting and 
rearranging the clauses in S. 23 of the Income-tax Act, and the 
legislature also later amended and improved the Act in several 
important subjects, yet practically no change has been made in 
S. 23, cls. (3) and (4) regarding the scope of the two clauses, 
The exact scope of cl. (3) and cl. (4) of S. 23 with regard to the 
right of the Income-tax Officer to assess a recalcitrant assessee 
to the best of his judgment bas been the subject of a wide 
conflict of decisions. The Division Bench in Gopinath Naik v, 
Commissioner of Income-tax® was divided in opinion with the 
result the question was referred to Sulaiman, C. J., who agreed 
with Niamatullah, J. The view taken in the case under notice Is 
practically that of the other Judge Bapjai, J., in Gopinath Naik 
v. Commissioner of Income-taxs, 

Under the English Act in S. 121 both the cases covered by 
cl. (3) and cl. (4) are treated alike but for. some- reason the 
Indian Act has made a distinction between the two cases. A 
‘case under cl. (3) is appealable, while one under cl. ¢4) is 
not appealable. Cl. (4) empowers the officer to assess “ to the 
best of his judgment ” but cl. (3) says that he “ shall assess the 
total income of the assessee” after hearing the evidence produced 
by the assessee and such other evidence as the Income-tax Officer 
may require on specified points. It-is to be noted that the order 

1. (1937) 2 M.L.J. 209: LL.R. 1937 Mad. 948 (F.B.). ` 
2 (1936) I.L.R. 58 All, 1041: ALR. 1936 All. 507 (F.B.), 
3. (1935) LL.R. 17 Lah, 356: Ą.I.R. 1936 Lah. 124, 
“4 (1936) EL.R. 16 Pat. 215: A.LR.-1937 Pat. 117 (F.B.). - 
5. ALR. 1938 Nag. 97. . 
6, (1938) 40 Bom.L.R. 1201: A.I.R. 1939 Bom. 50, 


7. (1930) I L.R. 12 Lah. 129 at 145(F.B.) T 0 T, 
8. (1935) LŁ.R. 58 All. 200. 
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under cl; (3} is to be in writing. The case under notice has 
tried to give due weight to these considerations and come to a 
workable solution by holding that.where the assessee fails to 
produce evidence on which the officer can make a proper assess- 
ment of his income, the Income-tax Officer must himself take 
` steps to procure material for the purpose if it is not already in 
his possession and he must consider such material and make an 
assessment to the best of his judgmenton such material. But the 
benefit of this view is practically taken away by also holding 
that though the officer should disclose to the assessee the 
material which he has gathered behind the back of the assessee, 
he need not disclose the source of hisinformation. It has been 
repeatedly held that the evidence on which the officer acts need 
not be evidence satisfying the technical rules of the Evidence 
Act but if the proceedings from the stage when the officer issues 
notice under S. 23 (2) calling upon the assessee to produce 
evidence in support of the return are treated to be judicial 
as held by Sulaiman, C. J., in Gopinath Naik v. Commissioner 
of. Income-iar1 the logical result of the view would seem to be 
that the evidence should be taken in the presence of the assessee 
or within his kaowledge (see also the observations of the learned 
Chief Justice at the top of page 409 of 19391. L, R. (Mad.). 
But the distinction drawn in the next observation at page 409, 
which is later incorporated into the judgment, between disclosure 
of the nature of the information and the disclosure of the source 
of such information seems, with all respect, to be more a 
distinction drawn from the practical difficulty to which the 
Income-tax Officer will be put to in gathering information. 


The difference in the wording of cls. (3) and (4) and the 
‘difference in the effects of the orders under ihe respective 
clauses (by way of appealability or otherwise), coupled with 
the fact that though the officer is under cl. (3) acting judicially 
Yet he is not bound by the technical rules of evidence, has been 
responsible for the sharp difference of opinion between decisions 
like Ganga Ram Balmokand v. Commissioner of Income-tax® 
on the one hand and Gopinath Nask v. Commissioner of Income- 
tax1 on the other. In ‘cases falling under cl. (4) it has been 
held in S. P. K. A. A. M. Chettyar Firm v. Commissioner of 
Income-tax’ and P. K. N. P.R. Chetiyar Firm v. Commissioner 





. L (1935) TLR. 58 AN, 200, è 
2, (1997) LLR. 19 Lah. 10, 3 (1929) LLR. 7 Rang. 669 (F.B), 
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of Income-tdz, Burma, that the officer must make the assess- 
ment, according to rules of reason.and justice, not according to 
private opinion, according to law and not humotr and that it 
should pot be arbitrary, vagué or fanciful but legal and regular, 
It has also peen held in:In re Binjraj Hukumchands -and 
Muhammad, Sardar v. Commissioner of Income-tax, Punjabs, 
that the ‘assessment can only be on the materials produced 
before tHe’ officer and not upon any figure of profits -not 
warranted by evidence which they have before them. Gopinath 
Naik v. Commissioner of ‘Income-taxa, draws atténtion:to the 
fact that S. 23 (3) uses the word ‘evidence’... Gatga Ram 
Balmokand v.. Commissioner of Income-taxs, which.takes the 
contrary view distinguishes these cases on the ground that they 
do not. take account of the proviso fo S. 13. . But as rightly 
poinfed.out by the learned Chief Justice at page 414 in the case 
under notice S. 13 does not add to or take away anything from 
5, 23 (3) and has no bearing on the question under review. 
‘The decision in' Commissioner of Inconie-tax, Bihar and Orissa 
v. Maharajadhiraja of - Dharbanga’ has only added ae e 
difficulty. ag ‘ 





.. . BHARI JENA v..GAUBANGA CHARAN SAHU, (1939) I.L. R. 
18 Pat. 210 and Mansoor KHaN v. MAJD HUSAIN, LL.R. 
(. es All. 403. 

< : dn-these two décisions the question raised was whether in 
the absence of an application to set aside the sale, the. deposit of 
the .suims required by O; 21,r. 89 alone is enough to set aside 
the sale or an application for the purpose is absolutely essential. 
In the Patna case. there was a proper deposit in time but a 
formal application to set aside the sale was not filed till 45 days 
after the sale, though ‘the fact of the deposit was expressly 
brought to the notice of the presiding Judge on the 32nd day, 
when the’chalan showing the deposit was put up before him. The 
Court held that the sale could not be set aside for want of an 
application. In the Allahabad case the judgment-debtor “ came 
to the. Court, with a form of tender for deposit of the'sale price 
and-5 per cent, as required by O..21, r. 89” in time but the 
s form of, tender , did pot use the actual words that the sale 





=t 1. (1929) LLR. 8'Rang. 203. ° 2 (1931). LL.R. 58 Cal. 1446 (FB). 
-7:7 3,7 (1930) LL\R: 12 Lah: 129 (F.B:). 

“4, (1935) LLR. 58 AI200 $1937) .I.L.R.19 Lah, 10, 

6, (1933) 64 MLJ, 612; L.R260 LA, 146/ LLR. 12 Pat, 318 (PC). 
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should -beset aside”. and there was no other ‘application to set 
aside the sale. Yet the Court held that “it is clearly the intention 
of a person presenting this’form to 4 Court for.signature that 
the deposit. is being made for that purpose”, that is, for the 
purpose of having ‘the sale set aside, This reasonitig :sounds 
like that of Ameer Ali, J., in Abdul Latif Moonshi.v.Jadub 
Chandra Mitter1, where the learned:Judge says, that “ the fact 
of his depositing the amount is a sufficient. indication of his 
intention to seek the relief which the law provides. -He brings 
in the money with. what.object? Surely for no other.reason. but 
to have the sale of his-holding set aside”. Abdul Latif Moonshi 
v. Jadub Chandra Mstterl, was a case under.S. 174 of the Bengak 
Tenancy Act and cl 2 of. that section. also relied on'by Ameer. 
Ali, J., speaks‘only of, the deposit and not ofan application but 
that portion’of the judgment may not'apply to a case under‘the 
Civil Procedure Code as O. 21, r. 92 (2) speaks also:of an appli- 
cation undet r. 89. The view taken.in Mathiji v. Kondajs.that 
the essential on which the action of the Court is to depend isthe 
deposit within the 30 days period and not the fact of-applicatiom 
within that period has not generally found favour with the 
Courts and ithas also expressly been dissented from (see Pechiayee. 
v, Vallarmuthi Velan’, Venkata Narasimma v. Lakshmi Nara- 
simhams, Mahomed Akbar Zaman Khan v. Sukhdeo Pandes, 
Venkatasubba Rao v. Narayana Rao’, Nasiruddin Haider vy) 
Hakim Muhammad Tahirt and Bur Singh v. Uttam Singhs): 
Some cases have therefrom gone to the length of holding that 
the lodgment schedule cannot be treated as an application 
(Venkatasubba Rao v. Narayana Raos, Chakrapani Padhi y. 

Krushno Naiko® and Sarvi Begum v. Haider Shahi0), But 
it is uniformly agreed that no special form of applicatian ig 
necessary, and that it may even be oral (Murugappa Asan +, 
Shanmuga Mudaliart, Ramraj Singh v. Rabi Prasadi8 and 
Maniappa Annavi v. Harihara Aiyari8) and it would therefore 
seem ‘that. it isa mere formality to insist on an application. Jn 
Parat Vestit S cethi ve-Ambalath Veetil Kolathur Ahmadi, eyen 
a formal prayer was not insisted qn and when the petitign was 








1, 1997) TLR- 25 Cal 216. `` 2 (1905) 7 BomL R, 
3 (1524y ae Peay 4. (1916) 3 L.W. 174. aren 
S. (1911) 13 C.L.J. 467. 6. ALR. 1922 Mad. 83., * 
8. (1910) 2L ML. 10071 ER ae EEA e 6), 
LLR. 38 Cal Bass Ci 
9 ETR R. 1926 Mad. 620. 10, (1912) 9 A.L.J: 12: EE 
11. ALR. 1925 Mad. 909. : 12. (1921) 63 S PES 
13, (1914) M;W,N, 62, . 14. (1915 32 LG 45° 
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filed, the ‘Court allowed the addition of the formal prayer. That 
is responsible for the decisions in Ramraj.Singh v. Rabi Prasad; 
Vannisoms Thevar v. Periyasami Thevars,: where an- oral 
application was presumed frorm the affidavit accompanying the 
deposit; Abdul Latif Moonshi v. Jadub Chandra Mitters and 
Maniappa Annavi v. Harihara Aiyar4s; see also Banarsi Das v.. 
Ram. Chandras, where an application for. permission to deposit ` 
was treated as an application to set aside sale. It cannot be denied 
that this is an indulgence to the debtor and a strict' compliance 
with the reqtirements of the section is necessary. If has 
accordingly been-held that even a day’s delay in depositing 
cannot be extended. Mahomed Cassim v. A. J. Davide, 
Shashi. Bhushan Banerjee v. Charushila Debit, Mahommad. Din 
v. Sharampeis and Rameshwar Misser v. Sureshwar Missers. 
The Patna decision under review relies on Baoji v. Bansilal ` 
Narainio but in that case it is not clear if the judges relied for 
the decision on the absence. of the application. There is no 
reference in the judgment to Mathijs v. Kondajsil, There were 
several other considerations referred to in the judgment. A: 
prior application for the purpose had been dismissed and not 
appealed against and the application before the Court was more 
than 3 years old. The other circumstance referred to in Baogs - 
v. Bansilal Narain1® that ihe sale was confirmed may not matter; 
because if no application be necessaty, then the confirmation 
after deposit may be treated as nullity. See Murugappa Asari 
v. Shanmuga Mudaliari’, a case where an oral application had 
been made but the Court in ignorance of it had confirmed the 
sale. The Patna case evidently does not treat the chalan show- 
ing the deposit as an application, for otherwise the Court might 
have relied on that to give relief to the debtor. Though the 
chalan was put before the learned Munsiff on the 32nd day, the 
chalan must have been filed within the 30 days as it would have 
been filed with the deposit which was made in time and the 
delay of the Court to deal with the atter onght not to prejudice 
the party. (Mahomed Akbar Zaman Khan y, Sukhdev Pande’s 
and Munna Lal v, Parbhu Dayal.) ee 








(1921) 63 I.C. 140. 2 (1916) 3 L.W. 271, 

(1897) LLR. 25 Cal. 216 4. (1914) M.W.N. 62. 

ALR. 1933 Lah. 210, 6. (1928) JL.R. 6 Rang. 490, 
6 B09. A LR, 19.6 Lah. 639, 
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.. T. L. Witson v. Hart Gangsa Josmi, ILL.R.. (1939) 
Bom. 307. . 

This decision is one of more than ordinary interest to 
lawyers as it relates to the question of the legality of contingent 
fees being settled in the event of the success of a litigation. A 
firm of solicitors in England agreed with.a poor client-in India 
that they would do her work in a,case before the Privy Council 
for a smaller remuneration having regard to her poverty and: 
that if she should succeed before the Privy Council she should 
pay the ordinary: higher remuneration for his services. The 
learned Judges upheld the legality of the agreement and the 
solicitor was awarded the higher remuneration as the client 
succeeded, before the Privy Council. 

The question was decided with reference to Ss, 63 of the 
English Solicitors Act of 1932, 22 & 23 George V, Chapter 37, 
which provided that “Nothing in the four last preceding 
sections of this Act shall give validity to:—(1#) Any agreement 
by which a solicitor retained or employed to -prosecute any 
action, suit or other- contentious proceeding stipulates for pay- 
ment only in the event of success in that action, suit or proceed- 
ing.” Those preceding sections relate to the agreement for 
remuneration between solicitors and clients.. The provision 
referred to above relates only to cases where the solicitor agrees 
to payment in the event. of success; and ‘the’ case: under consi- 
deration was not one of that sort. The learned judges- go on 
to observe that the provision -is only aimed at champertous 
agreements and there is no rule of common law rendering 
the agreement in the case illegal. 

The application of the rule to the other branches ‘of’ the 
legal profession in this country seems'to be’ by no means clear. 
In America where the conditions of the bar seem io be more 
analogous to those in this country, where with very few excep- 
tions all members of the bar can both plead and act in a cause, 
the system of a contingent fee based on thé success'in ‘the caise 
is not regarded as illegal or even unprofessional. See the 
American authorities cited in Ganga Ram v. Devi Dast. In 
England, on the other hand the system of contingent fees has 
been looked on with disfavour both for the barristers and.the 
solicitors, , See Earle v. Hopwood?, a case of a solicitor who 

g 1. -6LP.R. 1907 (F.B.). - ` Uto 
2 (1861).9 CB.N‘S. 566: 142 ER. 222. 
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agreed to take his remuneration by a certain percentage of the 
successful issue in the cause and Morris v. Hunti and Penrice 
v. Parker3,. These-decisions have been rested on the illegality of 
the: agreements based on the rules against maintenance and 
champerty: ini England.. In India, the English’ rules against 
maintenance.and champerty as such have no force and it has 
beenheld am agreement cannot be held to be void merely for 
those reasons. (Chedambara Chetty v. Renga Krishna Muthuvira 
Puchaiya Naickers,, Ram Coomar Coondoo v. Chunder Canto 
Mookerjeect, Subhadrayamma v. Poosapati Venkatapatis and 
Bhagawat Dayal Singh wv. Debi Dayal Sahut.) f 


The agreements may be.bad for reasons such as undue 
influence, coercion or fraud.which are-quite:different considera- 
tions. It may also be. having regard to the fiduciary relation 
between the legal adviser and his client; the burden may be on 
the former to make out that a prima facie unconscionable agree- 
ment was.not brought about by undue influence, cf. S. 16 of 
the Indian Contract Act. Some Indian cases have gone 
further: and held that such agreements are: illegal as being 
opposed. to -public policy. Some of the judges who constituted 
the-bench in- Ganga Ram v. Devi Dast, took that view, while 
the.other Judges in- the same case held the contrary. Reference- 
may be made-to the-following-cases where no uniform rule has 
been laid down, inthis respect. Achamparambath Cheria 
Kunhammuyv. William. Sydenham Gantss, Ramchandra Chinta- 
man.v. Kalu. lajy®, Shivram Hariv. Arjuni0, Parshram Vaman 
v. Hiraman Fatu'!, Inre Bhandara't, Radha Kishen v. 
Bakhtawur, Lalii8 and In the matter of Moung Htoon Oungi4, 
We are not sure whether the views of some of the judges in the 





fs ` 
ve 


; 1.. Chit 544. 
- 2, (1673) Finch 75:23 E.R.40. 3. (1874) LR. 1 LA. 241 (P.C). 
4, (1876) L.R. 4 L.A. 23: LL.R. 2 Cal. 233 (P.C). 
5. (1924) 47,M.L.J..93: L.R. 52 LA. 1: LL.R. 48 Mad. 230 (P.C). 
"7 6. (1908) 18M L.J. 100: L R. 35 LA. 48: LL.R. 35 Cal. 420 (P.C). 
NSA 7. 61 P.R. 1907 (F.B.). 
8) (1881) I.L.R: 3 Mad. 138 (F.B.). 9. (1877) LL.R. 2 Bom. 362. 
‘10, (1881Y1.L.R. 5 Bom. 258, 11. (1884) IL:R. 8 Bom. 413. 
12 (1901) 3 Bom.L.R. 102 (FB3. 13 (1869) 1 N.W.P. 1, 
14: (1874F 21 W.R. 297. 
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above-cases have not beerni: tinged: by the English rules against 

champerty and maintenance. The consideration that a:legal 

practitioner may resort to‘improper -practices to win the case to.. 
earn the higher fee in -the event of success may-apply with - 
considerable force-even ‘for the original fee ‘itself, which is not: 

always paidin advance. 


It is however: one thing to say that such agreements are 
illegal and another to say that it is unprofessional for a lawyer ' 
to enter into such agreements. Recently the Madras High Court 
has held in In the matter of Ramanujachariari, that an agree- 
ment between an advocate and his client to take a certain 
percentage of the proceeds in a suit as a remuneration only in 
the event of success amounts to professional misconduct. 
The decision under review may, we venture to think, be 
taken to lend countenance to the view if a legal practitioner 
agrees to take a smaller fee having regard to the poverty of the 
client and that in the event of success to take the full regula- 
tion fee, it is neither illegal nor unprofessional. 





Deva Durra SAroGI & Son v. P. C. MITTER & Son, 
LL.R. (1939) 2 Cal. 143. 


This decision lays down what has generally been assumed 
in all the prior decisions that the word “assets” used in S. 73 
of the Civil Procedure Code cannot be understood in the 
wider sense as including every kind of property but that 
ft only means monies. This is made clear by the succeed- 
ing words in the section referring to its realisation and 
distribution among the money decree-holders. In Ramanathan 
Chettiar v. Subramania Sasirial8, “assets” in the corres- 
ponding section of the old Code of 1882 has been held to 
mean the proceeds of the sale of the properties sold in execution 
which can only be in money. A similar meaning was given 
to it by Sir Lawrence Jenkins, C. J., in Manilal Umedram v. 
Nanabhat Maneklal, referred to by the learned Judge in this 
case. The prior cases on the point were referred to and 
reviewed in Umar Sharif v. Rodbat. Consequently the learned 


1. (1939) 2M.L.J. 320 (F.B.). 
2. (1902) 12 M.L.J. 276: LL.R. 26 Mad. 179. 
3. (1903) LL.R. 28 Bom. 264 at 274. 4. AIR. 1925 Nag. 157. 
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Judge held in the case under notice that where the properties 
were only taken possession by a receiver appointed in execution 
and they were not sold and their proceeds were not received by 
him, there were no “ assets realised in the course of execution 
or otherwise”, within the meaning of S. 53 of the Presidency 
Towns Insolvency Act which uses words similar to S. 73 of the 
Civil Procedure Code in this respect. There can be no doubt 
that the same would be the view even under S. 51 of the Pro- 
vincial Insolvency Act of 1920 where similar expressions are 
used. ' 
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ANWAR ALI BEPARI v. JAMINI Lat Ray CHAUDHURI, 
LL.R. (1939) 2 Cal. 254. 


In this case, the learned judge has held that a notice to quit 
is invalid because it was not served on the heirs of one of the 
joint lessees but was only served on the surviving lessee. The 
argument was advanced that on the death of one of the lessees 
his interest was not heritable and that the surviving tenant was 
the only person entitled to the leasehold and as the notice was 
served on him it was valid. This argument was overruled and 
the learned judge held that a leasehold interest was heritable. 
Even taking that the heirs of the deceased lessee were jointly 
entitled with the surviving tenant to the leasehold, the question 
will still remain whether the notice to quit should be served on 
all of them. 

In England, it was held by Lord Ellenborough, C. J., 
in the early case of Macartney v. Cricki, that where a property 
was held by lessees jointly, service of notice to quit on one of 
them alone was a sufficient notice to quit. This decision has been 
referred to without disapproval or dissent in the leading English 
treatises on Landlord and Tenant. See Woodfall’s Law of Land- 
lord and Tenant, 20th Edition, page 428. Foa on Landlord and 
Tenant, 5th Edition, page 605. In another case, it was held 
that service on one of the joint lessees was prima facte proof of 
the service on all of them until it was disproved. (See Doe v. 
Watkins’.) In India, the requisites of a valid notice to quit 
have been enacted in S. 106 of the Transfer of Property Act 
and the question is whether it lays down a different rule on this 
point. It has been laid down by the Privy Council in Harthar 
Banerji v. MRainshashi Roy, following the English cases 
referred to above, that the service of a notice to quit on one of 
the joint tenants is prima facie evidence that it has reached the 
others. This rule has no application where the rights of the 
other co-tenants have been ignored as in this case under notice. 
(See also Bejoy Chand Mahatab v. Kali Prasanna Sealt). If, on 
the other hand, the rights of the other joint lessees are not 
ignored, the notice served on one of the joint tenants will be 
prima facie proof of service on the other joint tenants as well. 
(See Bodordoja v. Ajiyuddin Sarkar’, Rajoni Bibi v. Hafison- 





1. (1805) 5 Esp. 196, 2 (1806) 7 East 551: 103 E.R. 213. 
3. (1918) 35 M.L.J. 707: L.R. 45 LA, 222: I.L-R. 46 Cal..458 (P.C). 
4, , (1925) 29 C.W.N. 620. 5. (1929) LLR. 57 Cal. 10, 
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nissa B bil and Kedar Nath Sadhukhan v. Madhu Sudan Dass.) 
If, however, it is proved that the notice did not reach the other 
joint lessees, the notice, it would seem, will be invalid both 
under the English and the Indian Law. 





KRISHNADAS PADMANABHRAO CHANDAVARKAR V. VITHOBA 
Annappa SHETTI, I.L.R. (1939) Bom. 340 (F.B.). 

This decision of the Full Bench of the Bombay High 
Court which lays down that a judgment against an infant cannot 
be set aside by reason of the gross negligence of his next friend 
or guardian ad litem is at variance with the uniform current of 
later decisions on this point in all the High Courts including the 
Bombay High Court which have been referred to in the argu- 
ments and the judgment in this case. The learned Chief Justice 
gave expression to this view in a prior decision by him as a 
single judge in Auraj Joharmal Marwadi v. Dalpat Supada, 
and the other learned judges who were inclined to think that the 
question required ‘fuller investigation in their order of reference, 
finally agreed with him though with some hesitation. 

In coming to this conclusion the learned Chief Justice has 
examined the English Law on this point and quoted the state- 
ments in the leading text books which are contrary to his view 
but held they are not correct. The passages in Simpson on 
Infants, 4th Edition, page 424, Seton on Judgments and Decrees 
7th Edition page 939 and Halsbury’s Laws of England 
2nd Edition, Vol. XVII, page 708 and the observations of 
Lord Hardwicke as ‘early as 1747 in Gregory v. Molesworth 
and Malins, V. C., in In re Hoghion: Hoghton v. Fiddey’, are 
sufficiently weighty authorities‘under the English Law that a 
judgment against an infant can be reopened for gross negligence 
on the part of his next friend or guardian ad litem. The fact 
that the question was not considered in those ancient cases in all 
its fulness or that the question did not arise directly for decision 
is sufficiently met by the fact that they have been recognised as 
laying down the law correctly by the leading text books of 
authority and there is no direct decision to the contrary .in 
England to this day. Among other text books may be mentioned 
Macpherson on Infants, page 346, referred to in Brij Raj v. Rain 

1. (1900) 4 CW.N. 572, 2, AIR. 1923 Cal, 682. 


3 LL.R (1937) Bom. 839: ALR. 1937 Bom, 464, 
4. (1747) 3 Atk. 626: 26 E.R. 1160, 5, .(1874) L.R, 18 Eq. 573, 
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Sarup! and Trevelyan on Minors, 6th Edition at page 284. In 
the face of such a large body of legal opinion to the contrary, 
we are not sure that this decision of the Bombay High Court 
will start another course of unsettlement on the point. If it is 
recognised that a judgment against a minor can be reopened by 
reason of the gross negligence of the next friend or guardian 
ad litem, there can be no doubt that a suit will be a more 
appropriate and effectual means of vacating the prior judgment, 
than a review whose limits are strictly circumscribed by~ the 
Civil Procedure Code. 


Hemen vareae 


CHARANDAS VASSANJI v. DossABHAI MaGanLaL, LL.R. 
(1939) Bom. 389. f i 

The question whether the Court in settling a sale proclama- 
tion is under a duty to arrive at and state its own estimate of 
the value of the properties to be sold furnished a fruitful source 
of conflict of decisions in the. various High Courts and an 
additional ground was furnished to the judgment debtor for an 
application to set ‘aside ‘the execution sale and delaying the 
decree-holder from realising the fruits of his decree. The 
High Courts of Madras and Allahabad however held that the 
Court was not bound to arrive at and state its own estimate 
of the properties brought to sale, in the proclamation of sale. 
Thiruvengadaswami Aiyangar v. Govindaswaims Udayar’ and 
Muhammad Said Khan v. Mukammad Abdus Sami Khans, 
while the Calcutta and the Patna High Courts held the contrary. 
Banbihari Chatterji v. Bhukhanlal Chaudhuri4, and Munshi 
Raghunath Singh v. Hazari Sahut. In the decision under 
notice, the learned judges. have agreed with the view hell in 
Madras and Allahabad and held that the Court is under no duty 
to arrive at and state the value of the properties to be sold in 
the sale proclamation and the learned Chief Justice has pointed 
out how the decision of the Privy Council in Saadaimand Khan 
v. Phul Kuaré has been misunderstood as being an authority 
for the contrary view. In many of the provinces, the point is 
now only of academic interest as the High Courts of Madras, 


fe eee Sch oS a a eS aa 
1. (1925) LL.R. 48 AU. 44, 
2. (1927) 55 M.L.J. 363: LL.R, 51 Mad. 655, 
' 3. ALR. 1932 ALL. 664. 4. (1932) I.L.R. 60 Cal-581. 
- 5. (1917) 2 Pat.L.J. 130 (F.B.). 
6. (1898) L.R. 25 LA. 146: LL.R. 20 All. 412 (P.C.), 
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Patna, Lahore, Rangoon, Nagpur and the North-West Frontier 
Province have framed rules under their rule making power 
and added a further clause to O. 21, r.. 66 or further words 
tendering it ‘unnecessary for the Court to fix the value of the 
properties to be sold. After these alterations to the rule, it is 
sufficient if the value as given by the parties is stated in the 
sale proclamation. It is a matter for the consideration of the 
Bombay High Court if a similar alteration in the rule should 
not be made by that High Court also to obviate any different 
view being taken in the future by that High Court leading to 
a conflict of decisions. 


INDERDEO SINGH v. RAMLAL SINGE, (1939) LL:R. 18 
Pat. 429. 


The question in this case was as to the article of the 
Limitation Act that governs a suit by a mortgagee on the 
personal covenant contained in the mortgage-deed, when the 
mortgage is vitiated by reason of the doctrine of fraud on 
registration. The bond was registered at Tikari by adding in 
the description of land a piece of land at Tikari which entry 
was found to be fictitious and it was also found that'the mort- 
gagor and the mortgagee were parties to the fraud. The bond 
was therefore rightly held to be invalid as a mortgage but as 
the suit was within six years, the mortgagee claimed a personal 
decree against the mortgagor. It is here that there is a definite 
cleavage of opinion between the Madras High Court and the 
Calcutta High Court and the difference of view is largely based 
on the exact scope of the judgment of the Judicial Committee in 
Biswanath Prasad v. Chandra Narayan Chowdhuryl. The 
Madras High Court has held in a considered judgment in Rama 
‘Rao v, Vissapragada Vedayya8, that though the document may 
be invalid as one. obtained. by a fraud on the registration 
law; yet the document is registered and falls within Art. 116 of 
the Limitation Act. It has uniformly been held that a claim to 
enforce -the personal covenant contained in the mortgage-deed 
is a claim “for compensation for the breach of a contract in 
writing registered” and-is governed by Art. 116, though Mr. 
Justice Mitter doubts the correctness even of this view in 





1. (1921) 40 M.LJ. 489:-L.R. 48 LA. 127: LL R. 48 Cal. 509 (P.C). 
' R (1922). 44 M.LLJ. 873: LL.R. 46 Mad. 435, 
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Sailendra Nath v. Keshab Chandra Chowdhuryt. (See Vasanji 
Kalianji v. Erachsha Dossabhais, Maharaj Bahadur Singh v. 
Abdul Majid’, Chengalammea v. Veeraraghavas, Rainasabapathy 
Chettiar v. Deivasigamant Pillai, and‘ Radhakrishna v. Tej 
Saroope.) It has also “been held’ that where a mortgage 
fails as a mortgage for want of attestation, or’ other 
causes, yet it ig to be treated as a registered contract 
and is governed by Art: 116. (See Dinkar Hari v. 
Chhaganlat Narsidast, Ram Narayan Singh v. Adhindra Nath 
Mukher18, Sonatun Shaha v. Dino Nath Shahad and Joginee 
Mohan Chatterjee v. Bhoot Nath Ghosalio). But in Sailendra 
Nath v. Keshab Chandra Chowdhury! it is held that where the 
mortgagé is invalid as in fraud of registration, then it is a case 
where the parties are guilty of fraud and a mortgagee who is 
a party to.such fraud should not be allowed to take advantage 
of it. With all respect, this reasoning overlooks the fact that he 
is not‘seeking to take advantage of the fraud because the fraud 
consisted in trying to get a mortgage right over it. Logically 
pursued, the Court may have to hold that the document could 
not be sued on even in three years under Art. 66. As pointed 
out by the learned authors of the sixth edition of Mitra’s Limita- 
tion “so far as the personal covenant on the part of the mort- 
gagor is concerned the instrument may be considered as being 
duly registered, for under S. 29 of the Registration Aci there 
‘is no restriction as to the place of registration with respect to 
persons executing or claiming under the instrumént”. The learned 
authors point out that in this view Kalka v. Mathura Das11 is open 
to doubt. The Oudh Court has later held that Kalka v. Mathura 
Dasi1 is not correctly decided. It was in this form that the 
argument was advanced in the case under notice by Mr. Sarjoo 
Prasad when he suggested that “it should be considered that- 
there was no fraud in obtaining registration so far as the 
personal covenant was concerned, because if the bond had 
contained nothing but the personal covenant, the provisions of 
to ee ee SP es 
1. (1937) 41 CW.N. 783, - 2, (1934) IER. 59 Bom. 634, 
3. (1938) 68 C.L.J. 109, d. (1928) 55 M.L.J. 506, 
5. (1928) 56 M.L.J. 10: LL.R. 52 Mad. 105 (F B.). 
6. (1929) LL.R. 52 Ali, 363: A.I.R. 1930 AIL 69 (F.B.). 
7. (1913) I.L.R. 38 Bom. 177. 
8. (1916) 32 M.L.J. 39: L.R 4IA 87: I.L.R. 44 Cal 388. ~ 
9. (1898) I.L.R. 26 Cal 222. 10. (1902) I.L.R. 29 Cal. 654, 
7 * IL- (1918) 50:1.C, 220. 
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S. 29 of the Registration Act would have applied and the 
document could have been registered at any registry office” but 
the argument has been negatived as having the effect.of calling 
the document something other than what itis. In Sailendra Nath 
v. Keshab Chandra Chowdhury! and Jogeshwar Prasud Onkar 


Prasad v. Milchand3, the difficulty felt is that as the effect of 


fraud on the’ Registration Law affects the deed as a whole, 
it cannot be said that the deed is to be treated as ah un- 
registered document for one purpose and a registered document 
for another. With respect, this assumes that fraud vitiates the 
whole deed and not merely the mortgage nature of it. As Mr. 
Justice Phillips points out at page438in Rama Rao v. Vedayyas, 
there was’ no fraud on the Registration Law in so far as the 
document evidenced a mere covenant to pay, and to extend the 
invalidity also to that part of it will be “to deprive a party of a 
right which he had not obtained -by fraud as well as of the 
advantage gained by his fraud”. A document may be invalid 
in some parts but valid in other parts, provided they are 
separable. parts. 

‘Apart from a priori discussions based on these general 
aspects of the ‘question, the real difficulty is caused by the 
course adopted by the Judicial Committee in Biswanath Prasad 
v. Chandra Narayan Chowdhury and the view of the Madras 
High Court receives large support from the arguments in that 
case as extracted in the report of the case in Biswanth Prasad 
v. Chandra’ Narayan Chowdhury4s, But the Calcutta High 
Court and following it; Nagpur and Patna High Courts do not 
agree with that interpretation of Biswanath Prasad’s case. 


ri 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT: —SmR ALrrep Henry Lione: Leaca, Chief 
Justice, Mr. Justice KrisHNASWAMI AIYANGAR AND MR. 
Jusrics SOMAYYA. 


Anumala ope .. Appellant (1st Defendant) 
Ranier Venkata Subbayya 
“and others . «+ Respondents (Plaintiff and 


Defendants 2 to 4). 

' Madras Estates Land Act (I of 1908), Ss. 146 and amet retrospective in 
efect. 

In providing that transferees should be bound to give formal notice to the 
landlords,, the Act did affect substantive rights and cannot be regarded as 
belng retrospective unless this is so stated or this is necessarily implied. There 
is nothing in Ss. 146 and 147 which indicates an intention on the part of the 
Legislature to interfere with rights acquired before the Act came into force. 

Sri Makani Prayag Dossjee Varu v. Sarangapani Chetty, (1922) 17 L.W. 
361, overruled. _ 

Appeal under cl. 15 of the Letters Patent against the 
decree and judgment of the Hon’ble Mr. Justice Burn dated 
2d November, 1936 and passed in S.A. No. 299 of 1935 
preferred to the High Court against the decree of the Court 
of the Subordinate Judge of Guntur in A. S. No. 96 of 1934 
preferred against the decree of the Court of the District ad 
of Ongole in O. S. No. 356 of 1929. 

This appeal coming on for hearing on Monday, the 20th 
February, 1939, the Court (the Chief Justice and Somayya,-J.) 
made the following _ 





* L, P. A. No. 18 of 1937., > > : Ist March, 1939. 


F.B. 


Subbayya. 


F.B. 
Ankamma 
v 

Venkata 
Subbayya. 


Leach, C.J. 


2 THE Mankas LAW JOURNAL REPORTS, [1939 


Orprr.—In view of the decision in Sri Mahant Prayag 
Dossjee Varu v. Sarangapani Chetty!, we consider that the case 
should be heard by a Full Bench and we direct accordingly. 


V. Govindarajachari and B. V. Ramanarasw for Appellant. 
G. Lakshmanna for Respondents. 


The judgment of the Court was delivered by 


The Chief Fustice—The question which falls for decision 
in this appeal is whether S. 146 and S. 147 of the Madras 
Estates Land Act, 1908, are intended to have retrospective 
effect. Before considering the provisions of the Act I will state 
how this question arises. The appellant is a ryot in possession 
of a piece of land known as Survey No. 191/1. The land forms 
part of aholding granted by the Rajah of Venkatagiri. There 
are five lots bearing survey numbers in this holding, the other 
four being in the possession of one Venkata Subbayya, the 
pattadar. Venkata Subbayya is the son of one Vobayya, 
who in 1903 sold io ‘the appellant and two dthers the land 
described as Survey No. 191/1. The appellant’s co-owners 
eventually gave up their interests in the land and he alone 
cultivated it. Venkata Subbayya failed to pay to his landlord the 
rent due by him for the years 1919, 1920 and 1921 in respect 
of Survey Nos. 246, 445, 679 and 305 which comprised the 
remainder of the holding. The result was the landlord instituted 
a rent suit before the Sub-Collector, Ongole, in 1922 and 
obtained a decree. In execution of that decree the land held by 
the appellant was sold as being part of the area covered by the 
patta. The purchaser was one Poluri Yellamraju, who on the 
28th November, 1928, conveyed the land to one Komaravolu 
‘Venkata Subbayya. i ' ; 


The appellant was recognised by. the landlord as the holder 
of Survey No. 191/1 after his purchase in 1903 and he continued 
to pay year by year.the rent due by him in respect of it. It was 
held by the trial Court in the suit. out of which this appeal arises 
that Venkata Subbayya had deliberately defaulted, knowing 
that a rent-suit could be filed. His scheme was to induce the 
decree-hglder to sell in execution the appellant’s land as it formed 


te 
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part of the holding and thus give him an opportunity of buying 
it at the’ Court auction. Of course, a scheme of this nature 
could only be carried through with the connivance of the Sub- 
ordinale Officials of the Zamindar. The present suit was filed 
in the Court of District Munsif of Ongole by Komaravolu 
Venkata Subbayya on the 29th April, 1929, six years after the 
Court auction had taken place, to recover possession of the 
property from the appellant. The District Munsif dismissed the 
suit, holding that the appellant’s title was not affected by the 
sale, because he had no notice of the suit or of’ the sale, he was 
not made a party to any of the proceedings, he had been in 
possession of the land since 1903, and he had regularly paid his 
rent to the landlord, who had recognised him as his tenant. The 
District Munsif also held that Poluri Yellamraju and Komaravolu 
Venkata Subbayya were creatures of Venkata Subbayya. Poluri 
Yellamraju had bought the property at the Court auction on 
behalf of Venkata Subbayya and had transferred it to Komara- 
volu Venkata Subbayya, who was also his benamidar. The plain- 
tiff appealed to the Subordinate Judge of Guntur who held that 
the evidence was not sufficient to justify the conclusion that 
the auction purchaser wasa benamidar of Venkata Stubbayya, 
although he appears to have accepted the finding that the plain- 
tiff was. The Subordinate Judge set out the evidence on which 
the District Munsif had held that the auction purchaser was a 
benamidar and apparently did not dispute its accuracy. If true, 
the evidence was sufficient to support the District Munsif’s 
finding that the auction purchaser was a benamidar. Accepting 
the evidence as true, there was no other conclusion really 
open. Holding that the auction purchaser was not a benamidar 
and relying on the decision in Sr: Mahant Prayag Dossjee Varuv. 
Sarangapant Cheityl, where it was held that the Madras Estates 
Land Act had retrospective effect the Subordinate Judge allowed 
the appeal and decreed the suit. Theappellant then appealed to 
this Court, but in his memorandum of appeal he took no excep- 
tion to the finding of the Subordinate Judge that the auction 
purchaser was not a benamidar. fe challenged the correctness 
of his decision'on legal grounds and left the facts entirely alone. 
It is unfortunate that he did so because it was open to him to 
have challenged the decision of the Subordinate Judge with 
regard to the position of the auction purchaser. It is, however 


, 
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too late in the day now for this question to be raised, and the 
Court is merely concerned with the question whether the decision 
of Burn, J., who heard the appellant’s appeal which followed 
the decision of the Subordinate Judge, is right in law. Burn, J., 
dismissed the appeal on the ground that he was bound by the. 
decision in Sri Mahant Prayag Dossjee Varu v. Sarangapans 
Chetty1. 


Before referring to what was said in that case I will set 
out the provisions of S. 146 and S. 147 of Madras Estates Land: 
Act. S. 146 provides that whenever a holding or any portion 
thereof is transferred by the Act of a ryot, or in execution of a 
decree or order of a Civil Court passed against him, or by a sale’ 
for arrears of Government revenue or for any demand recover- 
able as arrears the transfer shall, subject to the provisions of 
S. 145, be recognised by the landholder if notice in writing be 
communicated to him by the transferor and transferee ora 
certified copy of a decree or order of a Civil Court establishing 
a transfer is produced, or in cases in which a transfer is effected 
by ‘sale under the order of a Court or public officer the sale 
certificate or a certified copy is produced. On noticein writing 
given by the transferor and transferee or by the co-sharers, as 
the case may be, the landholder is required to enter into separate 
engagements with the holders of the sub-divisions from the 
revenue year next succeeding that in which the notice has been 
given. Therefore under this section the landlord is not bound 
to recognise a transfer unless he receives a notification in the 
manner prescribed by the section. S. 147 says that all acts or 
prpceedings commenced, or had under the Act against the 
transferor or the co-sharers prior to the giving of the notice 
under S. 146 or prior to the production of the copy of the 
decree or order or certificate of sale under S. 146 in so far as 
such acts and proceedings affect or purport to affect the land 
on which the arrear is due, the crops and the products, shall as 
against the transferee or co-sharer be as valid and effectual as 
if such acts and proceedings had been commenced or had against 
the transferee or co-sharer himself, and he had been the defaulter. 
In other words all proceedings which have been commenced 
before notice has been received by the landlord shall be effective 
against the transferee. 
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In Sri Mahant Prayag Dossjee Varu v. Sarangapani Cheity}, 
a Bench of this Court consisting of Oldfield and Ramesam, JJ., 
held that these two sections applied to cases where the transfer 
was before the Act. In other words they held that’thé Act had 
retrospective effect. Although the learned Judges seemed to 
have had some doubt as to what was the law before the Act 
came into force it was well settled that where a pattadar trans- 
ferred his holding or part of his holding to another the transferee 
became the tenant and it was the duty of the landlord to find 
out the transferee and collect the rent from him. Proceedings 
for the recovery of the rent could not be commenced until notice 
had been given to the transferee. (See Ekambara Atyar v. 
Meenatchi Ammal, Peram Narasigadu v. Machireddi Butchi- 
reddi}, Kesavaswami Aiyar v. Narayana Chetiys and Muthu- 
karuppa Pillai v. Annamalai Chettiars.) The decision in Peram 
Narasigadu v. Machireddi Butchiredds3 and that in Kesavaswami 
Aiyar v. Narayana Chetty4 had reference to a case where the 
pattadar had transferred only a portion of his holding. The 


decision of Oldfield and Ramesam, JJ., in Sri Mahani Prayag, 


Dossjee Varu v. Sarangapani Chettyt, thatthe Act had retrospec- 
tive effect was based on the opinion which they had formed that 


the Act did not determine any substantive rights, but we are un-, 


able to share this view. Before the Act a transferee hada recog- 
nised status even without any notice being given of the transfer 
to the landlord. Therefore in providing that transferees should 
be bound to give formal notice to the landlords the Act did 
affect substantive rights and an act which has this effect cannot 
be regarded as being retrospective unless this is so stated or 
this is necessarily implied. That is not the position here. The 
wording of S. 146 is in the present tense, and there is nothing 
in that section or in S. 147 which indicates an intention on the 
part of the Legislature to interfere with rights acquired before 
the Act came into force. 

To give retrospective effect to the Act would cause damage 
to the appellant. In 1903 he acquired a valid title to the land 
which was sold in execution of the rent decree. He was not in 
default and throughout had paid his rent to his landlord, the 
Zamindar, who recognised him as being the holder of the land. 





1. (1922) 17 L.\WV. 361. . 4. (1912) 24 M.L.J. 228. 
2 (1903) I.L.R. 27 Mad. 401. 5. (1935) 69 M.L.J. 297, | 
3, (1910) 20 M.L.J. 732. 
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The payment of the rent to the officials of the Zamindar and 
their acceptance of it means recognition by the Zamindar. The 
Legislature can take away rights which have become vested, but 
it can only do so by a measure which clearly expresses its inten- 
tion. There is no indication here of any such intention on the 
part of the Legislature which passed the Madras Estates Land 
Act, and Sri Mahant Prayag Dossjee Varu v. Sarangapani 
Chetty! was wrongly decided. It follows thatin our opinion the 
appellant was not required io serve formal notice on his landlord 
and that he got a good title to'the land by the conveyance to 
him in 1903. 

The result is that the appeal succeeds and the suit will be 
dismissed with costs throughout in favour of the appellant. 


K. S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 
K. M. Duraiswami Reddiar .. Appellant* (Plaintif) 
‘W. 
The Secretary of State for India 
in Council, represented by the 
Collector of South Arcot and 
others .. Respondents (1st Defendant 
and 2nd Defendant's Legal 
Representatives). 
Madras Hereditary Village Offices Act (ITI of 1893), S. 13—Threat of 
unlawful ejection from office by official act—Suit to protect the office— 
Jurisdiction of Civil Courts to entertain—Board of Revenue Regulation (I of 


1803), S. 5-—~Power of Board under where different machinery provided by 
statute for rectifying erroneous orders of subordinates. 

When a Village Munsif lawfully appointed has been unlawfully threaten- 
ed with ejection by an official act he can maintain a suit to protect his right 
of office, and it is a suit which the civil courts have jurisdiction to entertain. 

Venkataraghavaiah v. Chenchu Subbaiak, (1930) 33 L.W. 204, followed. 

S. Sof the Board of Revenue Regulation does not give the Board the 
power to set aside a statutory order passed by one of its subordinates in cases 
where the statute provides a different machinery for rectifying an error. 

Subba Rao v. Secretary of State, (1929) 58 ML.J. 698 and Secretary 
of State for India v. Subba Rao, (1933) 65M.L.J. 186: LLR. 56 Mad. 749, 
applied. i i 

Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in A. S. No. 105 of 1931 preferred against 
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the decree of the Court of the District,Munsif of Cuddalore in Duraiswaini 


K. Bashy Aaii and T. R. Srinivasan for aie prone 


The Government Pleader (B. Sitarama Rao), V. Krishna- or Indie, 
machariar and P. G. Raghavendra Rao for Respondents. 


The Court delivered the following 


JupcmMent.—This appeal is preferred by the plaintiff in a 
suit brought by him for a declaration that he is the legal holder 
of the office of village headman in a Government village and 
that the appointment of the second defendant in pursuance 
of the order of the Board of Revenue is illegal and for 
restraining the Government and the second defendant toi 
interfering with his enjoyment of the office. 


The’ facts are not in dispute. When the vacancy to the 
office occurred, the plaintiff was actually doing the work asa 
deputy. The second defendant is the son of a former dismissed 
occupant of the office and a cousin of the last actual holder of 
it. Both the Revenue Divisional Officer and the District 
Collector held that the plaintiff had a'better claim to the office 
and the plaintiff was accordingly appointed and entered upon 
the duties of the office. I am informed that he is still the 
incumbent of the office getting the work done through a deputy. 

st the Collector’s order, the second defendant preferred 
what was called a second appeal to the Board of Revenue and: 
the Board of Revenue passed an order, Ex. D, to the effect that 
it was in accordance with the spirit, if not with the letter of the 
Act, that the second defendant’s claims should be’ preferred to 
those of the plaintiff who, if not an absolute stranger, had very 
much weaker connection with the office. The Board proceeded’ 
to make a reference to the plaintiff as oue not likely to do the, 
work himself and observed: 
« “The Board does not want a man of the plaintiff's’ type gad considers it 
equitable to appoint the second defendant to the office.” 

The second defendant was accordingly appointed. 


‘It has been held by both the Courts below that this is a 
suit it relating to a claim to succeed to an office covered by the. 
provisions: of S) 13- and therefore under S. 21 of the ‘Madras 
Act III of 1895, the jurisdiction of the Civil Court is ousted: It' 
seems to me that this view of the case is erroneous. If the 
order passed by the Board of Revenue! was one which the Board 
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Duaan was legally competent to pass, then undoubtedly there would ‘be 


tary 

of State, 
„for India 
nncil. 


in Co 


an appointment of the second defendant to the office and ‘a 
claim by any one else would be one whieh should have been 
brought by a suit under S. 13 in the Revenue Court. But the 
position taken up by the plaintiff in the present suit is that he is 
the legally appointed Village Munsif, that there has been no 
legal appointment of the second defendant and that the act of 
the Board of Revenue in trying to turn out the plaintiff from 
the offite which he still holds and to put the second: defendant 
into his place is an unwarranted invasion of the plaintiffs legal 
rights. If that case is made out, it is certainly not a case in 
which the plaintiff sued to establish his right to succeed to an 
office or to get the emoluments of an office. He already 
occupies the office and is still drawing its emoluments through 
his deputy. In fact the plaintiffs case is that having legal 
possession of the office, he seeks to avert a threat to that posses- 
sion by the unlawful act of a powerful body. That, in. my 
opinion, is a suit which the Civil Courts have jurisdiction to 
entertain. 

The only question therefore is whether the order of the 
Board of Revenue on this so-called second appeal by the second 
defendant is a legal order which would have the effect of 
putting the plaintiff in the position of one seeking to establish 
his right to succeed to an office, or is it an unlawful attempt to 
invade the established rights which the plaintiff has already 
acquired. The scheme of Act III of 1895 is that when there is 
a vacancy to an hereditary office, the Collector shall fill that 
vacancy in accordance with the rules of primogeniture and that 
any dissatisfied claimant shall have the remedy of a suit before 
the Collector to establish that he has a better right. The 
powers of the Collector are infact wielded in the first instance 
by the Revenue Divisional Officer by virtue of a delegation 
under the Subordinate Collectors’ Regulation VII of 1828, 
which expressly provides that the orders of the Subordinate 
Collector under the powers so delegated shall be subject to a 
revision by the Collector and that the Collector shall have the 
power to-confirm or modify or annul those orders., It has been 
held in Srinivasa Atyangar v. Jagannadha Atyangari, that this 
power of the Collector to modify the order of a Subordinate 

. 1 (1938) 2 M,L.J: 488, , e 
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Collector is not in conflict: with: the machinery of Act-TH of Peed 
1895;. so that in effect there'is a right of' appeal to the District: itr 
Collectorfrom the ordet of. the Subordinate Collector’ passed Sectetary 
under S. 10 of.that Acti - „fort India 
in Council. 
The only power which can be claimed by the Board of 
Revenue, is based on S. 5 of the Board of Revenue “Regulation 
(I of 1803), whereby the Board is given authority to superintend 
and control all persons employed in the executive administra- 
tion of the public revenue. It is contended on the analogy of 
decisions relating to the High Court’s powers of superintendence 
undet S. 15 of'the Charter Act and S. 107 of the Government 
of India Act, 1919, that this power conferred on the Board by 
S. 5 of the Board of Revenue Regulation includes a power to 
set aside orders of ‘a subordinate authority, passed under 
statutory powers, which, in the Board’s opinion, are erroneous. 
In the first place I must observe that I am not aware of any 
decision which has gone so far as to say, under S. 15 of the 
Charter Act or S. 107 of the Government of India Act, 1919, 
that the High Court had the power in revision to set aside an 
order, which could be modified’ by another machinery prescribed 
by statute, merely because that order was, in the High Court’s 
Opinion, ill-advised or erroneous. Decisions relating to the 
High Court’s powers under its general power of superintendence 
have, so far as I am aware, always restricted the exercise of 
that power in judicial matters to interference in cases of grave 
dereliction of duty for which no other remedy is available and 
which would have serious consequences if not remedied. There 
is oo suggestion in the Board’s order in this case that the 
grounds for its decision are any more than a difference of ` 
opinion with the Collector as to the legal rights of the two ‘rival 
claimants and the desirability of one rather than the other 4s a 
village officer. I do not wish to say anything which might be 
taken as indicating that in no circumstances can the Board ' 
of Revenue by virtue of its powers under S. 5 of the Board 
of Revenue Regulation set aside a statutory order of its 
subordinate in the case of-a gross error attended by serious 
consequences for which no other remedy is provided by law.’ 
But- I am emphatically of opinion that these general powers 
of superintendence did not authorise the Board of Revenue to 
arrogate to itself a power of interference in revision or in second 
appeal from a statutory order, when niachinery of the statute 
2 
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itself. confers.no such power and contemplates the utilisation of 
another remedy which is accessible to the person aggrieved, 
more especially in a case in which the consequences of any error 
are purely personal to the rival claimants. So far as-I am 
aware, there is no decided case in which it has been recognised 
that S. 5 of the Board’ of Revenue Regulation gives to the 
Board of Revenue the power to set aside a statutory order 
passed by one of its subordinates in cases where the statute 
provides a different machinery for rectifying any error., The 
decisions in Subba Rao v. Secretary of State and Secretary of 
State for India v. Subba Raos, though not precisely on this 
point, do at least indicate that the powers of the Board of 
Revenue under S. 5 of this Regulation must be read subject to 
the statutory delimitation of their subordinates’ powers found 
in other laws. Authority for the view that when a village officer 
lawfully appointed, has been unlawfully threatened with ejection 
by an official act, he can maintain a suit to protect his right of 
office, may be found in the case reported in Venkataraghaviah 
v. Chenchu Subbaiahs. In my opinion, the order of the Board 
of Revenue purporting to act in second appeal or revision and 
to decide a matter which according to the machinery of the Act 
should have been decided by a suit under S. 13 of Act. III of 
1895, was an illegal attempt to invade the vested rights of the 
plaintiff and the plaintiff has a remedy by way of a suit for 
a declaration of his right to the office and for an injunction 
restraining the defendants from interfering therewith. 


The appeal is therefore allowed with costs throughout and 
there will be a declaration declaring that the plaintiff is the 
legal holder of the suit office and restraining the defendants by 
a permanent injunction from interfering with the plaintiffs 
enjoyment of that office, except in accordance with the law. ` ` 


Leave to appeal refused. 


KS. ep Appeal allowed. 





1, (1929) 38 M.L.J. 698. 
2 (1933) 65 M.L.J. 186: I.L.R. 36 Mad. 749, o, ; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATARAMANA RAO AND MR. 
JUSTICE NEWSAM. 


Ponnuman Dikshitar and 
another ‘ .. Appellants* in the appeal ( Plain- 
tiffs 3 and 4 and Respon- 
denis in L. P. A. Nos, 56 
and 57 of 1937) 
UV. 
The Board of Commissioners 
for the Hindu Religious 
Endowments, Madras and 
_ others .. Respondents inthe appeal (Def- 
endant and Plaintiffs 1 and 
2) (the Ist Respondent ts 
the appellant in both the 
L. P. Appeals Nos. 56 ond 
57 of 1937). 


Madras Hindu Religious Endowments Act (II of 1927), Ss. 62, 63 and 63-A 
—Board taking action under S, 62—Power to frame a scheme even in. the 
absence of mismanagement—Notification under S. 65-A—W hen proper. 

' Once the Board takes action suo motu under S, 62 even though it may 
ultimately find that there was no mismanagement, nevertheless it can frame a 
scheme under S. 63 if it is necessary for the proper administration of the 
temple. 


The procedure in regard to notification ought not to be lightly resorted to 
unless and until there ıs auch serious mismanagement of a temple as would 
justify an ouster of the trustees in charge of a temple from their office, 


Appeal against the decree of the District Court of South 
Arcot in O. S. No. 16 of 1933. 

Appeals under cl. 15 of the Letters Patent against the 
orders of the Hon’ble Mr. Justice King dated respectively 15th 
March, 1937, and passed in C. M. P. Nos. 4627 and 4626 of 
1936—petitions presented to the High Court respectively for 
stay of all further proceedings by way of giving effect to the 
scheme framed in O. S. No. 16 of 1933, District Court, South 
Arcot, pending Appeal No. 306 of 1936 on the file of the High 
Court and for an injunction restraining the respondent Board 
from taking proceedings or passing orders by way of notifying 
the suit temple in pursuance of the Hindu Religious Endow- 





'* Appeal No. 306 of 1936 and 3rd April, 1939, ` 
L. P. A. Nos. 56 and 57 of 1937. u ; 
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ments Act, Madras, pending the said Appeal No. 306 of 1936 on 
the file of the High Court. 

K. Rajah Aiyar, V. Ramaswami Aiyar and V. Seshadri for 
Appellants. 

P. V. Rajamannar and K, Subba Rao for Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.: Appeal No. 306 of 1936.—This 
is an appeal from the judgment of the learned District Judge 
of South Arcot modifying a scheme framed by the Madras 
Hindu Religious Endowments Board in regard to the temple of 
Sri Sabanayakar alias Nataraja of Chidambaram. This action 
was filed as a representative suit:on behalf of the Dikshitars 
(who are said to be over 200 in number) who claim to be 
trustees—archakas and poojaris of the said temple. Before the 
learned District Judge various questions as to jurisdiction were 
raised. It is unnecessary for us to mention all of them. It is 
sufficient for us to say that one of the main questions raised in 
this ‘behalf was in regard to the non-applicability of the Hindu 
Religious Endowments Act and the consequent want of juris- 
diction in the Board to frame a scheme. The contention of the 
Dikshitars is that the suit temple is only a private temple and. 
not a public religious institution within the meaning of the Act 
and therefore the Board had no jurisdiction to frame a scheme. 
Another contention in regard to jurisdiction was that even 
assuming that the Board had jurisdiction, the provisions. of 
Ss. 62 and 63 of the Act were not complied with, in that the 
Board could frame a scheme on its own initiative only if there 
was mismanagement and not merely because it would be proper. 
to frame a scheme in the interests of efficient administration of 
the temple. The learned District Judge disallowed all the conten- 
tions on behalf of the plaintiffs and upheld the scheme of the 
Board but only modifying it in some particulars with a view to 
satisfy some of the objections raised on behalf of the plaintiffs. 
Mr. Rajah Aiyar on behalf of the plaintiffs-appellants confined 
his objections mainly to the scheme, though incidentally he made 
mention .of the twò main objections which we have outlined in 
regard to the jurisdiction of the Board to frame the scheme. 
So far as the question of jurisdiction based on the non-applica-_ 
bility of the Act is concerned, the learned Counsel, we think, 
wisely refrained from pressing it because it catinof be seriously 


Hj THE MADRAS LAW JOURNAL REPORTS. 13 


doubted that the suit temple is a public institution within the 
meaning of the Act and not a private temple as contended for. 
We agree that some of the grounds on which the learned 
District Judge purported to hold against the plaintiffs may not 
be valid, but having regard to the character of the temple it 
seems to’us that it would be too much to contend that this is a 
private temple. So early as 1885 when the question was raised 
in a suit by the Dikshitars, Muthuswami Aiyar and Shephard, 
JJ., in their judgment dated 17th March, 1890, in A. S. Nos. 108 
and 159 of 1888 observed that it was not denied that the institu- 
tion was being used as a place of public worship from time 
immemorial and that there was no particle of evidence in support 
of the assertion that this ancient temple of Sri Nataraja was 
the’ private property of the Dikshitars. Even now it is-not 
denied that this temple is held to be very sacred by all the 
Saivites in this Presidency and is resorted to as a place of public 
worship. The other contention of Mr. Rajah Aiyar with 
reference to the Board’s jurisdiction to frame a scheme under 
S. 63 is that the Board could frame a scheme when it takes 
action suo motu only if it finds mismanagement. There is a 
finding in this case that there was mismanagement, but it seems 
to us that the Board can always take action if it has reason to 
believe that a temple is-being mismanaged. In this case there 
was ample material on which it could take action on its own 
initiative. Itaccordingly instituted an enquiry and then proceeded 
to. frame a scheme. Once the Board takes action suo motu, we 
think even though it may ultimately find that there was no mis- 
management, nevertheless it can frame a scheme if it is necessary 
for the proper administration of the temple that a scheme 
should be framed. S. 62 imposes a restriction to taking action 
suo motu by confining it to a case where the Board has reason 
to believe there is mismanagement but once it initiates an enquiry, 
the power ‘to frame a scheme is not restricted to a case of mis- 
management. Under S. 63 ‘it can frame a scheme on any one 
of the grounds mentioned therein, namely, mismanagement-or 
improper alienation of endowed property or in the interests of 
proper administration of the endowment. When we put this 
aspect of the’matter to Mr. K. Rajah Aiyar, he very properly 
refrained from pressing this contention. His main complaint 
was that while the scheme was sub judice and while the question 
of jurisdiction was’ being-agitated by the’ plaintiffs and while 
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the Board’s proceedings in regard to the scheme were stayed, 
the Board took action under S. 65-A for the purpose of notifying 
the temple. It seems to us very undesirable that the Board 
should have taken any steps in regard to the notification of this 
temple. The procedure, in. regard to notification ought not to 


, be lightly resorted to, unless and until there is such serious 


mismanagement of a’ temple as would justify an ouster of the 
trustees in charge of a temple from their office. The scheme 
was, framed in 1933 and proceedings relating to its modification 
were pending in the District Court and the scheme had not been 
given any fair trial. It could not possibly be said that the 
scheme was not worked satisfactorily by the trustees and that 
therefore in the interests of proper administration of the temple 
it was necessary for the Board to take the drastic step of having 
the temple notified. We trust and hope that the Board would 
drop all proceedings in the matter and allow the scheme as 
modified by the District Court and as modified by us to be given 
a fair trial and would give the trustees a fair opportunity to 
carry on the administration in accordance with the scheme. 


Now coming to the actual scheme, so far as we can see it 
is a perfectly innocuous scheme and the Board has interfered:as 
little as’ possible with the internal administration of the trustees. 
But the learned District Judge has out of regard for the senti- 
ment ‘of the trustees modified the scheme in certain particulars 
which we believe ought to satisfy a most scrupulous trustee. 
Even this however does not seem to satisfy the plaintiffs because 
for ages they have been going on with their traditional methods 
of administration and any slight variance naturally evokes some 
sort of hostility. We think that in the proper administration 
of the temple a scheme such as the one in question is absolutely 
necessary because the trustees are more than 200 in number 
‘and it would be impossible in the very nature of things to 
expect proper administration by such an unwieldy body. The 
main objections of Mr. Rajah Aiyar to the scheme as modified 
by the: District Court relate to paragraph 4, paragraph 8 (f) 
and: paragraph 10 of the scheme. Paragraph 4 relates to the 
appointment of nine trustees annually, six by election and three 
‘by nomination. This is objected to by Mr. Rajah Aiyar on the 
ground that the principle of election would introduce a factious 
spirit and that when there are nearly 230 trustees every one of 
them would not according to the principle proposed have the 
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` chance’ ‘of. participating in the management of the affairs of the 
temple in accordance with ‘the time-honoured custom which 
prevailed among them. lt was to satisfy this sentiment that 
the learned District Judge modified the clause by introducing 
‘the’ principle of nomination in regard to three of the trustees, 
leaving six to be elected by the Dikshitars among themselves. 
Even this would not satisfy the Dikshitars because every one of 
the trustees may not have a chance of participating in the 
management and therefore some method must be devised by 
which their wishes should be respected in regard thereto. We 
‘think that a provision by. which all -persons who have been 
appointed by election should be declared ineligible for.office for 
'a period of five years ‘from thetermination of their office would 
meet the justice'of the case: We accordingly modify paragraph 4 
of the scheme by adding that six trustees who will be appointed 
by election should not stand for re-election for a period of 
five-years ‘from the termination of their office. Paragraph 8 (f) 
relates tothe duties of the: manager in regard to the proper 
performance by the archakas, paricharakas and other internal 
‘servants of the devasthanam and the office establishment, of 
their work. What Mr. Rajah Aiyar objects to is the word 
“control”? which may connote, that a servant like the manager 
can. control the. trustees some of whom happen to be archakas 
and paricharakas. We modify paragraph 8 (f) by deleHng "E 
words “immediate control” and by saying i 

“Do see to the proper performance of their duties by. archali; pari- 


charakes and have immediate control over the internal servants of the 
devasthanam as well as over the office establishment in accordance with the 


” 


usage. 
in paragraph 10 the following sentence will be added : 

“Tn regard to the putting up of sheds, the Managing Committee of 
Trustees may in their discretion select such sites as would be proper places 
for putting up temporary sheds for opening stalls during festival occasions.” 
‘ - The scheme shall come into operation from the Ist June, 
1939. 

"The appeal is dismissed with costs of the first respondent 
(to come out of the temple funds) which we fix at Rs. 250. 


The Letters Patent. Appeals are not pressed, Dismissed. 
No costs. 


K.S. | — Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE VENKATARAMANA Rao. 
Puligoru Subbarama Reddi (dead) l 


and another es Appellants* (1st Defen- 
dant and nil) 
v. ` 
Palamkota Krishniah ' Chetti and 
another .. Respondents (Plaintif and 
énd Defendant). 


Mortgages—Ahence advancing money—Money used for discharging two Pp 
‘prior mortgages—If gives alienee ‘priority over a mortgage omitted to'be 
discharged. 

The first dlii (a subsequent alienee of the suit property) contended 
that he having discharged the prior mortgages was entitled to priority in 
respect thereof. The plaintiff contended that thé money was advanced by the 
first defendant for discharging the suit mortgage as well and having falkéd 
to discharge it is precluded from setting up any claim to priority. 

_ Held, it would not be open now to the first defendant to set up the mort- 
gages that had actually been discharged as a shield against the plaintiffs 
mortgage. 

‘Lakshmi Amma v. Sankara Narayana Menon, (1935) 70 M.L.J.1: LER. 
59 Mad. 359 at'374 (F.B.), followed. 

~ Case-law discussed. 
= Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor in A. S. No. 56 of 1936 preferred against 
the decree of the Court of the District Munsif Ri Tirupati in 
O. S. No. 235 of 1934.. > 

T. Kumaraswamiah for Aenea 

KE. Rajah Aiyar for Respondents. 

The Court delivered the following 

JUDGMENT, —This second appeal arises out of a suit to 
enforce a mortgage dated 10th January, 1924, executed by one 
Ganji Guruva Reddi in favour óf one Dhupam Gangakka. . The 
said mortgage has now become vested in the plaintiff by two 
successive transfers. The interest of the mortgagor is vested 
in defendants 1 and 2 by purchase. .The main question for 
decision in this appeal is whether the first defendant is entitled 
to have priority over the mortgage sued on in respect of two 
‘prior mortgage debts discharged by him, namely, one in favour 
of Kathi Chandra Reddi and another in favour of Dhupam 
Narayana Reddi. The learned District Munsif decided the 
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question in favour of the first defendant, but, the learned 
Subordinate Judge reversed his decision.. It is against this 
decision that the first defendant has preferred this appeal. 

The relevant facts are not in dispute. The owner of the 
suit property which formed the subject-matter of the several 
mortgages in question was one Ganji Guruva Reddi who 
effected the suit mortgage in favour of Dhupam Gangakka 
who transferred it in favour of her son Ramiah, who again 
transferred it in favour of the plaintiff. On the 17th September, 
1925, that, is, subsequent to the date of the suit mortgage, the 
aaid Guruva Reddi borrowed a sum of Rs. 1,200 from the first 
defendant partly by selling a portion of the mortgaged. property 
and partly by mortgaging a portion of the mortgaged property 
to him. The transactions are evidenced by two documents, 
Exs. E and F. Ex. E purports to be a deed of sale for Rs. 800 
and the purpose of effecting the sale is thus stated in the deed: 

“Kathi Chandra Reddi having died, his heir and brother Venkata Reddi, 
the said Chandra Reddi’s sous (1) minor Bhathi Reddi and (2) Yanadi Reddi, 
being minors, by guardian and junior paternal uncle the said Venkata Reddi, 
obtained a decree against me in O. S. No. 173 of 1924 on the file of the 
District Munsif’s Court, Tirupati and executed the decree in E. P No. 374 of 
1925. For paying the sald decree amount and costs, etc., and for paying the 
mortgage-debts of Dhupam Gangakka and others, I have received from you 
this day Rs. 800 excluding the amount received under the hypothecation deed 
executed in your favour separately this day, and for this amount, I have this 
day sold to you the house and site, etc.” 

Ex. F purports to be a mortgage for Rs. 400 and the purpose 
for which the mortgage was executed is thus stated :— 


“ Kathi Chandra Reddi, having died, his heir and brother Venkata Reddi, 
and his minor sons, Bhathi Reddi and Yanadi Reddi, by guardian and junior 
paternal uncle the said Venkata Reddi brought O. S. No. 173 of 1924 on the 
file of the District Munsif’s Court, Tirupati, obtained a decree and is executing 
the decree in E. P. No. 374 of 1925. For paying the said decree amount, ete; 
and for paying the mortgage amount of Dhupam Gangakka and others, 
I have received this day in cash Rs. 400 excluding the amount received by my 
selling the house, etc., in your favour. I have become indebted to that 
extent.” 


‘It will thus be seen from the recitals in these two deeds 
that the same purpose is stated in both. It has been concurrently 
found by both the Courts that from and out of the sum of 
Rs. 1,200 advanced by the first defendant two mortgages were 
discharged, namely, (1) the mortgage in favour of Kathi 
Chandra Reddi which resulted in O. S. No. 173 of 1924 on the 
file of the District Munsif’s Court, Tirupati and (2) the mort- 
gage in favour of Dhupam D Reddi the discharge of 
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which was one of the purposes for which the suit mortgage 
Ex. A was executed. The first defendant’s plea is that the suit 
mortgage was a nominal transaction and the successive transfers 
including that in favour of the plaintiff were fraudulent and 
collusive transactions and therefore not binding on him and that 
he having discharged admittedly the prior mortgages was entitled 
to priority in respect thereof. The contention of the plaintiff is 
that the money advanced by the first defendant was for the 
purpose of discharging the suit mortgage as well and he having 
failed to discharge it is precluded from setting up any claim 
to priority. It is conceded by Mr. Rajah Aiyar that S. 92 of 
the Transfer of Property Act as amended by-Act Il of 1930 
would not apply to the case in view of some recent decisions 
which will be binding on me and that the law to be applied wilt 
be the law before the amendment. I therefore do not think it 
necessary to go into the correctness of the interpretation of 
S. 92 of the Transfer of Property Act placed by my learned 
brother Varadachariar, J., and myself in the Full Bench decision 
reported in Lakshmi Amma v. Sankara Narayana Menonl, 


The mere fact of a charge having been paid off ‘does not 
decide the question whether it is extinguished. If a person 
personally liable to pay pays it, it must prima facie be deemed 
to be extinguished. This will be ihe obvious case of the mort- 
gagor because the mortgagor cannot set up his own encumbrance 
against any subsequent encumbrance which he himself has 
created. The principle underlying this is stated by Lord Ji ustice 
Fletcher Moulton in Manks v. W hiteleys thus: 

“The two encumbrances were created by the mortgagor and embodied: 
obligations on his part to discharge the two debts, and therefore he could 
not be allowed to set up the fact that he had fulfilled the one obligation to 
shield himself in any way from the performance of the other.” 


This principle is also extended to the case of a'person ‘who 
has assumed the duty of paying the debt either by a contract 
with the mortgagor or with those who have succeeded to his 
tights’. There may be an express covenant to pay the later 
mortgage also against which the prior mortgage is sought to be 
set up or it may be the case of the money being leftin the hands 
of a purchaser or a mortgagee with directions to pay. In those 
cases the prior mortgage is deemed to be extinguished. Brown 
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v. Stead1 and Govindasami Thevan v. Doraisami Pillait are 
cases where a purchaser or mortgagee covenanted to pay the 
debts. Narayanasami Naidu v. Narayana Raos and Chidambara 
Nadan v. Muni Nagendrayyané are cases where the money had 
been left with a purchaser or mortgagee. It may be that in ihe 
case of such a purchaser or mortgagee the mortgages he dis- 
charged will be kept alive against an unknown encumbrance or 
a known encumbrance which he has not undertaken or was not 
directed to discharge. It is well settled that if the owner of an 
estate pays off a charge on the estate which he is not personally 
liable or under no obligation to pay, it is always open to bim to 
extinguish it or to keep it alive and if no intention is expressed 
one way or the other, it is presumed that he intended to keep 
the charge alive. The intention to the contrary can be inferred 
from the terms of the purchase or mortgage-deed in cases where 
the purchaser or the mortgagee advances money for the purpose 
of discharge or from legitimate evidence. Tested in the light 
of these principles, the question in this case is whether the 
contention of the first defendant is sustainable. There can be 
no doubt that though a sum of Rs. 1,200 was advanced under 
two separate documents they formed part of one transaction. 
They were both executed on the same date for oneand the same 
object, namely, for the discharge of mortgages existing on ihe 
property. In fact the recitals in the document clearly show 
that one document refers to the other. The two documents may 
therefore be treated as one deed. The substance of the transac- 
tion is that a sum of Rs. 1,200 was inteuded to be advanced by 
the first defendant and received by Guruva Reddi for the 
purpose of discharging specific mortgages including the mort- 
gage sued on. It was intended that the first defendant should 
get in the one case property free from encumbrances and in 
another a first mortgage on the property for the amount 
advanced. Therefore the intention as appearing from the terns 
of the document is clearly to extinguish all the mortgages 
including the mortgage sued on. There is no distinction made 
between one mortgage and another. If at all an intention should 
be presumed in favour of the first defendant, it must be to the 





-L (1832) 5 Sim, $35: 35 R.R. 186: 58 E.R 439.. 
2. (1910) 20 M.L.J. 380: I.L.R. 34 Maid. 119 at 121. 
3. (1893) 4 M.L.J. 17: L.L.R. 17 Mad. 62. 
4. °(1920) 39 M.L.J. 445. 
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effect that all the mortgages must be deemed to be kept alive 
against any unknown encumbrance and not that one mortgage 
should be kept alive against the other mortgage. The. case 
really in my opinion is governed by the principle enunciated by 
me in my judgment in Lakshmi Amma v. Sankara Narayana 
Mcnon!, namely: 

“Therefore, if as in this case, a person advances money or covenants to 
discharge three encumbrances, payment of two prior encumbrances cannot be 
availed of by him as a shield against the third.” 

The decision of the division bench of the Calcutta High 
Court reported in Surjiram Marwari v. Barkhamdeo Persad is 
also in point. In that case a conveyance was executed for the 
purpose of discharging a mortgage in favour of one Narku 
Singh and also a mortgage in favour of the appellants therein. 
The evidence was that the mortgage in favour of Narku Singh 
was discharged but not the mortgage in favour of the said 


' appellants. The question that arose was whether the vendees 


could claim priority in respect of the prior mortgages of Narku 
Singh. It was held that they could not. Mookerjee, J., after 
dealing with the case-law on the subject, proceeded to deal with 
the matter thus: 


“The deed recites that the property was conveyed free of the encum- 
brances in favour of the appellants and Narku Singh and that the vendors 
had received in full the consideration and by payment to the encumbrancers 
would get the property released from the mortgages, There was no reason 
for keeping alive either of there charges, as there was no other incumbrance 
intermediate in date between them and the conveyance. The intention, on the 
other hand, of the purchasers was to acquire the property free from these 
charges, the existence of which had been ascertained, and the amount due 
upon each had been carefully specified. . . . . . Along with this circum- 
stance, we must take the recital that the creditors were, under the terms of 
the conveyance, to be paid by the vendors and not by the purchasers . 

. Under these circumstances, I find it impossible to hold that Ikere was 
any intention on the part of the purchasers to keep alive the security in 
favour of Narku to be used as a shield against the security of the appellants, 
should any occasion arise.” 


Mr. Somayya attacks the correctness of this decision and 
also my observations in Lakshmi Amma v. Sankara Narayana 
Menoni, on the ground that it is only in cases where a person 
advancing money covenants to pay the debt, he will be deprived 
of the benefit resulting -from the-payment of an earlier charge 
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and not in any other case. He strongly relied upon the observa- 
tions in Govindasami Thevan v. Dorastsami Pillai, namely: 

“The rule as to subrogation only applies when the purchaser has not 
covenanted to discharge the previous encumbrance ” 

Mr. Somayya therefore argued that as the first defendant 
in this case has not covenanted to discharge any of the encum- 
brances and the obligation was undertaken by the vendors, it 
must be presumed that his client intended to keep alive the 
mortgages in favour of Chandra Reddi and Dhupam Narayana 
Reddi. Mr. Somayya relied also upon a number of other cases 
in support of his contention some of which I shall deal in the 
course of the judgment. In Govindasami Thevan v. Doratsami 
Pillasi, the learned judges were dealing with a case where a 
person has covenanted to pay two mortgages but had only 
discharged one and in such a case they inferred that the inten- 
tion could not have been to keep alive the first mortgage, the 
object being to discharge both. Any observations made by them 
must be understood with reference to the factsthey were dealing 
with. In fact they approved the decision in Surjiram Marwari 
v. Barhamdeo Persad’, The distinction contended for by 
Mr. Somayya has really no substance because the question in each 
case is what was the intention of the parties. In this case either 
the money with which Chandra Reddi and Narayana Re ldi 
were paid may be taken to be the money of Guruva Reddi or 
the money of the first defendant. The decision in Mohesh Lal 
v. Mohant Bawan Das? will be an authority for the position 
that it will be Guruva Reddi’s money and a payment by Guruva 
Reddi will be a discharge by the mortgagor and therefore it 
will not be open to him to say that he kept those mortgages 
alive. If it be viewed as the money of the first defendant paid 
through Guruva Reddi who may be treated as his agent for the 
said purpose, certainly when the first defendant paid Rs. 1,200 
into the hands of Guruva Reddi, it was with the object of-dis- 
charging both the mortgages. That the agent committed fraud 
upon him will not displace the intention of the first defendant 
in discharging the mortgages. Therefore if the factsdo warrant 
an inference of an intention not to keep the charge alive, the 
charge cannot be treated as subsisting because as the events 
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turned out, it would have been better to have kept it alive. 
Mr. Somayya strongly relied upon the decision in Gokaldas 
Gopaldas v. Puranmal Premsukhdasi to show that Toulmin 
v. Steere? was considered to be wrong both in England and in 
India and therefore the legitimate inference is that if from the 
consideration money for a sale of property it was intended to 
discharge certain encumbrances and an earlier encumbrance 
was discharged but not a later one, the presumption must be 
that the earlier encumbrance should be deemed to have been 
kept alive as it would obviously be for the benefit of the pur- 
chaser. It seems to me that neither of the cases suggests this 
inference; on the other hand, the observations of Lord Herschell 
go strongly against the contention of Mr. Somayya. In Toulmin 
v. Sleeres, it was decided that a purchaser who took a conveyance 
purporting to be free from encumbrances could not set upa 
mortgage which had been paid off out of the purchase money 
against an encumbrance subsequent in date of which he had 
constructive notice. It will be seen from the terms of the 
transaction in that case that the parties intended to discharge 
two mortgages in favour of Welby and the annuity which was 
subsisting on the property was never intended to be discharged. 
The purchaser had neither covenanted to pay the annuity sued 
on nor was it intended that it should be discharged out of the 
purchase money. The Court could well have presumed an 
intention in favour of the purchaser to keep the discharged 
mortgages in force. But Toulmin v. Steere’ decided otherwise. 
Lord Herschell in explaining Toulmin v. Steeres, indicated that 
that case may be justified on a certain view of facts; that is, 
that the purchaser intended to discharge all the encumbrances 
including the annuity and if so, the discharge of an earlier 
encumbrance would not entitle a purchaser to keep it as a shield 
against a later encumbrance. Lord Herschell remarks thus: 
“In Toulmin v. Steere’, the owner of the equity of redemption had pur- 
chased the property with the intention of paying off all the mortgages upon it 
and thought all the mortgages had been paid off ont of the purchase-money. 
‘One mortgage had been omitted; but so far from the intention there being 
to keep any of the mortgages alive, the intention was to extinguish all the 


mortgages and it was believed that such intention had been successfully 
accomplished.” (Thorne v. Canon*.) 
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Though in fact the annuity was notintended to be discharged 
Lord Herschell assumes that it must have been and on that 
view the decision may possibly be correct. If the above observa- 
tions of Lord Herschell are applied to this case, it is clear that 
the frst defendant had purchased the property and advanced 
money upon the mortgage with the intention of paying all the 
mortgages on it and thought that all the mortgages were paid 
off or would be paid off out of the purchase money, but the 
mortgage sued on had been omitted. Nevertheless as the inten- 
tion was not to keep any of the mortgages alive, it would not 
be open now to the first defendant to set up the mortgages 
- that had actually been discharged as shield against the plaintiff’s 
mortgage. The case in Dinabandhu Shaw Chowdhry v. 
Jogmaya Dasit was relied on. It will be seen from that case 
that the amount was advanced to discharge both mortgages and 
both the mortgages were discharged but still both of them were 
kept alive as against an unknown encumbrance, an attachment 
which was subsisting in that case. That decision is no authority 
for a case where one of the mortgages which was intended to 
be discharged had not been discharged and the vendors had 
spent away the money intended for it. 

The conclusion of the learned Subordinate Judge is right 
‘whatever may be the reasoning on which it is based. I therefore 
‘dismiss the second appeal with costs. 

Leave refused. 

K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. Jusrice MapHAVAN Narr AND Mr. 
JUSTICE ABDUR RAHMAN. 

The Secretary of State for India 
in Council, represented by the 





Collector of North Arcot .. Appellani* in boih (8th 
Defendant) 
v. 
M. A. C. Arunachala Mudaliar 
and others .. Respondents (Plaintiffs 1 


and 2 and Defendants 1 

to 7 and 9 to 12). 
Land Improvement Loans Act (XIX of 1883), S.4—Agriculturists’ Loans 
‘Act (XII of 1884), S. 4—Appheant to Government for loan already made 
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improvements on land with advances from private parties— Money advanced 
by Government paying off creditors—Priortty of claim of Government whether 
subsisting—Consiruction of words of statute—Rules of construction. 

A comparison of S. 4 of the Land Improvement Loans Act (XIX of 
1883) and S. 4 of the Agricultuorists’ Loans Act (XII of 1884) would show 
that if a loan would be granted under the Land Improvement Act, it would 
not be granted under the Agriculturists’ Loans Act. 

`~ On a grammatical and ordinary construction of the words of S.4 of the 
Land Improvement Loans Act, the words are unambiguous and can only be 
held to apply to improvements which have not been effected at the time when 
the loan was granted and cannot be held to apply to improvements which had 
already been carried out at the time when the grant was made. Therefore 
the Government cannot be allowed to have priority in respect of advances 
applied for and made after the improvements was carried out with funds 
belonging to a private individual 


Appeals against the decree of the Court of the Subordinate 
Judge of Vellore dated 27th November, 1933, 16th August, 
1935 and passed in O. S. No. 69 of 1932. 

The Government Pleader (B. Sitarama Rao) for Appellant. 

K. Rajah Atyar, D. Krishnaswami and Ch. Raghava Rao 
for Respondents. 


The judgment of the Court was delivered by 


Abdur Rahman, J.—This is an appeal by the Secretary of 
Stale for India and arises outof a suit filed by one Arunachala 
Mudaliar and his son on the basis of a mortgage deed (Ex. A) 
executed in their favour by Narayanaswami Naidu and his 
sons on the 19th of July, 1925. Since a priority was being 
claimed on behalf oi the Secretary of State, in respect of asum 
of Rs. 5,000 advanced to Narayanaswami Naidu on various 
dates between the 28th of September, 1925 and the 6th of May, 
1926, he was also impleaded as a defendant in the suit. The 
trial Court decreed the plaintiffs claim and overruled the plea 
of priority raised on behalf of the Secretary of State and the 
only question which we have now been called-upon to decide is 
if the decision of the trial Court is correct. 


The facts which have given rise to this litigation are simple 
and may be set forth here. It appears that Narayanaswami Naidu 
was desirous of installing a Suction Gas pumping plant on his 
land and intended to move the Government for an advance of 
Rs. 5,000, to effect this improvement. Before making a formal 
application, he seems to have approached the Assistant Industrial 
Engineer first and laid the proposed project before him for his 
consideration. The officer.made two reports in this connection 


TI] THE MADRAS LAW JOURNAL REPORTS. 25 


in April and May, 1923 (Ex. XII). In view of the uncertainty 
of result of the application which he intended to make and at all 
events of the inordinate delay which an application of this 
nature would take before it could be finally disposed of, he 
borrowed a sum of Rs, 2,000 on 26th May, 1923, from the 
plaintiffs for purchasing an oil engine and executed a promissory 
note in their favour (Ex. C). Narayanaswami then presented 
an application to the Supervisor of Industries on the Ist of 
June, 1923 (Ex. II) in which he asked for “an agricultural 
loan of Rs. 5,000.” During the investigation which proceeded 
on this application, he made two statements on 23rd July, 1924 
(Ex. XVII) and on 9th September, 1924 (Ex. XVIII) to 
which we shall advert later. This application was rejected on 
23rd October, 1924, although Narayanaswami made another 
attempt to secure the loan and addressed a letter to the Director 
of Industries on the 26th of February, 1925 (Ex. G) which 
was referred to the Collector. He was again examined by the 
Tahsildar on the 10th of April, 1925 (Ex. XIX) who recom- 
mended the Ioan to be advanced to him (Ex. XXII) and this 
was finally sanctioned by the Director on the 13th of July, 1925, 
and communicated to Narayanaswami by means of a letter 
dated 16th July. 1925 (Ex. XXI). The plaintiffs at this stage 
appear to have been approached for another loan of Rs. 1,000 
or so and found an opportunity to have a deed of mortgage for 
Rs. 7,500 executed by Narayanaswami and his sons in their 
favour (Ex. A). This deed was executed on the 19th July, 
1925, in consideration of the two prior promissory notes(Exs. B 
and C) and of a sum of Rs. 1,007-11-0 which is stated to have 
been advanced at the time of the execution of the deed. 


There is no doubt that the action of the plaintiffs in getting 
their simple money debt converted into a secured debt at this 
stage when the Director of Industries had sanctioned a loan for 
Rs. 5,000 six days earlier excites one’s suspicion against the 
bona fide nature of this transaction but in the absence of any 
other evidence, it is impossible to rest our decision on a surmise 
and a conjecture. They may have been duped by Narayana- 
swami and his sons in the manner as the Secretary of State and 
his officers have been. It is equally probable that the knowledge 
of Narayanaswami having made or revived his application to the 
Government for a loan, or of the Director having sanctioned it, 
was deliberately kept back from the plaintiffs. It is easy to 

4 


Secretary 
of State 
for India 
in Council 
v. 
Arunachala 
Mudaliar. 


Abdur 
Rahman, J. 


26 THE MADRAS LAW JOURNAL REPORTS. [1939 


concejve that if they had come to know of these facts, they 
would not have advanced a further sum of Rs. 1,000; but taking 
advantage of their position as creditors, they availed themselves 
of the opportunity afforded to them by agreeing to make a 
further advance only on the condition of their debt being 
secured. Whatever be the case, no question was put to Runga- 
swami Mudali (P. W. 1) who was a clerk of the plaintiffs for 
20 years and no evidence was produced on behalf of the 
appellant which would justify an inference of this nature. 


To resume the narrative, Narayanaswami executed a 
morigage-deed in favour of the Secretary of State on 5th 
August, 1925 (Ex. XXIV) under which some of the lands 
mortgaged with the plaintiffs were again mortgaged with him 
but the mortgage-deed recites that the debt was advanced under 
the provisions of the Land Improvement Loans Act (XIX of 
1883) and those of the Agriculturists’ Loans Act (XII of 1884). 
The learned Government Pleader contends that in spite of the 
fact that the deed of mortgage in favour of the Secretary of 
State is subsequent to that of the plaintiffs, the former should 
have been held to'have priority as the loan was advanced under 
the provisions of and for a purpose covered by the Land 
Improvement Loans Act and not under the Agricultural Loans 
Act. He urges that a reference to both the Acts in the forms 
Exs. III (a) and III (c), in Narayanaswami’s application 
Ex. XIII and in the mortgage-deed Ex. XXIV was made under 
a mistake as the purpose, for which the money could have been 
advanced, and that it fell under the provisions of the Land 
Improvement Loans Act alone and not under the provisions of 
the other Act. The learned Counsel on behalf of the respondents 
contends on the other hand that a reference to both the Acts 
was deliberate as the purposes for which the money was advanced 
fell partly under one Act and partly under the other. The 
determination of this question is important as a loan granted 
under the provisions of the Improvement Loans Act would 
have priority over the debts due to other mortgagees who have 
a charge or incumbrance on the land for the benefit of which 
it was granted by the Government. 

This necessitates an examination of the various provisions of 
both the Acts referred to above. S. 4 of the Land Improvement 
Loans Act provides, as its name indicates, that loans may be 
granted under this Act for the purpose of making any improvement 
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which adds to the letting value of the land. In the sub-clause of 
the same section ‘improvement’ has been stated to include besides 
other things theconstruction of wells, tanks and other works for 
the storage, supply or distribution of water for the purpose of 
agriculture. The loans made under the Agricultural Loans Act 
can be made to owners or occupiers of arable land for the 
relief of distress, the purchase of seed and cattle or any other 
purpose not specified in the Land Improvement Loans Act 
(1883) but connected with agricultural objects (S. 4). A 
comparison of the two sections would thus show that if a loan 
could be granted under the Land Improvement Loans Act, it 
could not be granted under the Agriculturists’ Loans Act. 


The relevant provision of S. 7 of the Land Improvement 
Loans Act is to the effect that all loans granted under the Act 
along with the interest and costs shall be recoverable out of the 
land for-the benefit of which the loan has been granted as if 
they were arrears of land revenue due in respect of that land. 


S. 8 of the Act provides that a written order under the 
hand of an officer empowered to make loans under this Act 
granting a loan for the purpose of a carrying out a work 
described therein shall be conclusive evidence of— 

(a) that the work described is an improvement within 
the meaning of this Act; 


(b) that the person mentioned had at the date of the order 
a right to make such an improvement; and 

(c) that the improvement is one benefiting the land 
specified. 

' After an examination of the various provisions of the 
Land mprovement Loans Act, there is little doubt that if the 
loan was advanced for the purpose of installing a gas plant io 
facilitate the supply or distribution of water on Narayana- 
swami’s lands, it would fall within S. 4 of the Act. The only 
question then is if it was advanced for that purpose? In this 
connection it will be interesting to note Narayanaswami’s 
statement recorded by the Revenue Inspector on the 23rd of 
July, 1924 (Ex. XVII) which reads as follows :— 

“The loan now applied for is not intended for sinking a well and 
purchasing an engine. I have applied for an agncultural loan of Rs 5,000 for 
discharging the debt previously contracted ın respect of thisitem. One year 


thas elapsed since the date of purchase of the engine and lands are cultivated 
by this, The engine has been working. I have prepared and produced lists 
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(Ex. XVI) relating to debts contracted in respect of engine and expenses. 
Amount spent till this date is Rs. 4,300, Cost of building to be constructed is 
Rs. 500.......... hd 


He made a similar statement to the Tahsildar on the 9th of 
September, 1924 (Ex. XVIII). To the same effect was his 
statement which he made on the 10th of April, 1925 (Ex. XIX) 
after his application was rejected and was being re-considered 
at his request. 


In view of these statements, Mr. Sitarama Rao contended 
that it was wholly immaterial whether the improvements were 
already carried out on the date of the order granting the loan 
or not, as long as the purpose for which the loan was granted 
is covered by S. 4 of the Act. In other. words he argued that 
the improvements for which the loan is advanced need not 
necessarily be such as have to be carried out in future. It was 
suggested by him that an application by an intending borrower 
for the purpose of making one of the improvements mentioned 
in the Act is conclusive of the matter, if it is accepted by the 
officer empowered to make loans under the Act. Reliance was 
placed by him on a case decided by a Division Bench of this 
Court in Sankaran Nambudripad v. Ramaswams Atyarl, 


The facts of the case, however, are distinguishable from 
the facts of the present one. It was found for a fact in that 
case that the borrower had utilized the portion of the loan 
advanced under the Act for the improvement already effected 
while it has not been established in this case that any portion 
of the money taken by Narayanaswami from the Government 
went to liquidate the debts incurred by him for making the 
improvements, Mr. Sitarama Rao characterises this fact to be 
a mere accident in that case and urged that this would not touch 
the principle on which the case was decided. We do not agree. 
There is no doubtthat the learned Judges were greatly impressed 
by this fact andthe following remark made by Seshagiri Aiyar, 
J., although liable to a different interpretation as well, must be 
understood to have been made in this sense. He observed: 

“The testis not whether the improvement was subsequently made but 


whether the money was applied for the construction of agricultural improve- 
ments upon the property.” 


If the words ‘applied for’ were used by the learned Judge 
in the sense of merely making an application to the Government, 





1, (1918) 34 M.L.J. 446: LL.R. 41 Mad. 691. 
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we would, with great deference, disagree. The whole case 
really turns on the interpretation of the words “for the purpose 
of making any improvement” used in S. 4 of the Act. It is a 
well-known canon of construction as observed by Lord Wens- 
leydale in Grey v. Pearson), that 


“In construing wills and indeed, statutes and all written instruments, the 
grammatical and ordinary sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnancy or inconsistency with the 
reat of the instrument, in which case the grammatical and ordinary sense of 
the words may be modified so as to avoid that absurdity and inconsistency, 
‘but no farther. 


The business of an interpreter is not to improve upon the 
words of an enactment but to expound them. As observed by 
Cockburn, C. J., in Palmer v. Thatcher’, the question for him is 
not what the Legislature meant, but what its language means, 
that is, what the Act has said that it meant. 

We have therefore to proceed on the principle enunciated 
‘by these noble Law Lords and interpret the language of S. 4 of 
the Land Improvement Loans Act. To our minds, the words 
in the section are unambiguous and can only be held to apply to 
improvements which have not been effected at the time when 
the loan was granted and cannot be held to apply to improve- 
ments which had already been carried out at the time when the 
grant was made. A reference to S. 8 of the same Act will not 
be out of place. The words used in that section are “for the 
purpose of carrying out a work” (thereby meaning improve- 
ment) can only be taken to mean future improvements only and 
not those which hive already been made. We would have to 
face all kinds of difficulties and would not know where to draw 
a line, if we once failed or refused to place a grammatical 
construction on these words. Asan illustration, we may take 
the case of a person who mortgaged his lands with A in 
1910 and made certain improvements on those lands with 
the money received by him from A. Let us suppose that 
he mortgaged the same lands with B in 1922, discharged 
A’s debt, re-mortgaged the same lands with C in 1434, 
discharged B’s debt out of the money received from C and 
then made an application in 1935 to the Government under 
S. 4 of the Act. . If the Government accepts his application and 
grants him a loan in 1936, would the claim by the Secretary of 
State be held to have priority over C’s claim as a mortgagee? 


1. (1857) 10ER 1216 at 1234: 6 H L. C, 106, 
2. (1878) 3 Q.B.D. 346 at 353. 
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If the construction suggested by Mr. Sitarama Rao is correct, 
he must, to be logical, say that it would be so. But when this 
case was put to him by one of us, he was not prepared to go to 
that extent and said that this construction would-be unreason- 
able, but he would confine the operation of the section to those 
cases only when improvements were affected by a person while 
he was either contemplating to make an application under the 
Act or had niade one before the improvements were made. 


‘Where is the guarantee but, that the application made by a 


person would necessarily be accepted by the Government? Are 
the mortgagees, who have taken a mortgage without any know- 
ledge of the borrower’s intention to make an application or of 
the fact that an application has already. been made by him, to 


‘remain in suspense for all this time? The position is to our 


minds impossible and cannot be accepted. After all it is for the 
Government to see, at the time when loan is being granted, if 
any improvements have already been effected by the borrower 
and if it finds that they have been, its officers should see that the 
persons who have advanced loans for this purpose are satisfied. 
In this’ case there is a volume of evidence on the record from 
which it has been established that Narayanaswami never con- 
cealed the fact that improvements for which the money was 
being asked for, except to a small extent of Rs. 500 or so, were 
carried out long before the order granting the loan was passed. 


An fact he stated that his object in taking the money was not to 


make improvements but to pay off the creditors from whom he 


had raised loans to carry out these improvements. Is the pay- 


ment of such debts one of the purposes mentioned in S. 4? The 
answer can only be one and that in the negative. There is no 
reason to hold why we should read the words ‘for the pur- 
pose of making any improvement’ as having the same meaning 
as the words ‘for the purpose of paying for an improvement’ 
would have meant, if used in the section. There isnothing in 
the Act, which would make the interpretation we are placing on 


‘these words as repugnant or inconsistent with the rest of the 


Act and surely there is no absurdity which this construction 
would entail. We would therefore put a grammatical construc- 
tion on these words and hold that they refer to future improve- 


‘ment only. 


It cannot be denied, in pur opinion, that the object of 
placing both these Acts on the Statute’ Book of India was. to 
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help the agriculturist and proprietors of agricultural lands and 
not to benefit the Government at least directly. If the assump- 
tion made by us be right, would it be correct to place the con- 
struction suggested by the learned Government Pleader on S. 4 
of the Land Improvement Loans Act? Why should it be pre- 
sumed that the Legislature was trying to take away an advant- 
age from them by one hand which was conferred on them by 
the other? It would be so, as in that case, the agriculturist 
would find it extremely difficult, if not impossible, to raise 
money on the security of their lands. Why should, one may 
well ask again, the mortgagees, who had already advanced 
moneys on the.security of lands, be treated so unjustly? Why 
should they be deprived of their securities or their claims defer- 
red to those of the Government, by an action of their own 
mortgagors in making applications and getting advances under 
the Land Improvement Loans Act? Why should the loans 
advanced by the Government under the two Acts be treated 
differently when the Agricultural Loans Act was passed only 
one year later? The answer to all these questions is not far to 
seek, While the loans advanced under the Agriculturists’ 
Loans Act are, as provided in the Act, with the object of reliev- 
ing the distress of agriculturists and for supplying seeds, etc., 
objects which would not.improve the letting value of the land, 
the purpose of advancing loans under the Land Improvement 
Loans Act is ‘specifically declared to be the improvement of the 
lands themselves. This would then mean that it was expected 
by the Legislature that the letting value of the lands would be 
improved, if the loans advanced by the Government were utiliz- 
ed for the purpose for which they were advanced, at least to 
the extent to which the money taken by the landlords under the 
Act was spent on them. In that case, the prior mortgagees could 
not be reasonably held to have suffered in regard to their 
security, as they had advanced money at the time when the 
improvements were not effected and thesecurities on which they 
had advanced their money would thus remain unaffected. It 
may be contended that the value of their securities enhanced by 
improvement effected with the funds advanced by the Govern- 
ment under the Act should not be permitted tobe taken advant- 


age of by prior mortgagees in the same way as they could have 
done if the mortgagors had effected improvements with their 
own funds. But this is a different matter. The Government 
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Secretary could reasonably and perhaps justly insist that ‘if any money 
or eae .was advanced by it under the Act, it would have priority to that 
in Council extent in view of the fact that the lands have been improved 
Arunachala With the funds provided on its behalf; and it would be unfair 
Mudalar. {or the prior mortgagees to improve their position at the cost of 
Abdur the Government, which might not in that case agree to advance 
Rahman, J. any money at all and the agriculturists would suffer in consequ- 
ence. Looked at even from this point of view, the same result 
would follow and we must hold that the money advanced by the 
Government should have preceded and not followed the im- 
provements effected on the land. The Government cannot 
therefore be allowed to have a priority in respect of advances 

-applied for and made after the improvements were carried out. 

with funds belonging to a private individual. 

For the aforesaid reasons, we must hold that a sum of 
Rs. 4,150 out of Rs. 5,000 advanced by the Director of Indus- 
tries, does not fall within S. 4 of the Land Improvement Loans 
Act and the appellant would not therefore have any priority to 
that-extent over the plaintiffs. 

As for the rest, the position is different. A sum of Rs. 675 
was spent in constructing the Engine shed after the grant was 
made and Rs. 175 were allowed by the Director to make further 
improvements to the installation. Mr. Raghava Rao’s contention’ 
that Rs. 175 were also paid for a past improvement does not 
appear to be correct (see Ex. XXXVI). This sum of Rs. 850 
falls under S. 4 and could be recovered by the appellant under 
S.7 of the Act with interest. The costs claimed by the Gov- 
ernment against defendants 9-12 are not allowed and the appeal 
is in that respect rejected. 

The result is that the appeal is allowed to this extent only 
and the decree of the lower Court would be modified accord- 
ingly. 

As for costs, there is no reason why the respondents, who 
have succeeded to a large extent, should not be allowed to have 
them at least to the extent to which they have won.: They 
would therefore have §th of their costs in this Court and in 
the Court below. 

The Second Appeal No, 296 of 1935 is also dismissed. 


These appeals having been set down to be spoken to 
on Friday, the 29th July, 1938, the Court made the following 
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’ OrvER.—It is now brought to our notice: that before the 
hearing the guardian of minors 5 and 6 was dead. ‘Adjourned 
one month to appoint a guardian for the minors. The aie 
up of the decree will be postponed in the meanwhile. 

These appeals having been posted for orders again ahis s day, 
the Court made the following 
ORDER.—A guardian has now been appointed and'the final 
decree will be drawn up in accordance with our judgment whi 
stands. ` a 
K. C. ' Appeal partly, gllosved. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—-Mr. Justice PANDRANG Row, , 
Rao Bahadur V. Ranganadham i + eana 





Chetty .. Petitioner* (Accused). 
v. ‘ i 
The Corporation of Madras .. Respondent (Complainant)... 


Madras City Municipal Act (X of 1936), S. 217-—Notice calling on orner 
to alter a street laid owt by him—Lane with vacant plots on either side—If 
“street” under the Act. i 

The petitioner’s land was parcelled out into 12 plots and sold to various 
purchasers leaving a passage about twelve feet im width for a lane, the title 
to which still vested in the petitioner. The petitioner was convicted fot dis- 
obeying a notice by the Commiasioner of the Corporation of Madras under 
S.217 of the City Municipal Act calling on him to alter the street. Ona 
petition for revision, 

Held, this passage set apart for a lane would come under the definition 
of a street under the Act and it is not necessary that there should actually be 
rows of buildings on either side before a street comes into existence. The 
notice under S. 217 was legal and the conviction for siape the same was 
proper. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of tbe Third Presidency Magistrate of the Court of 
Presidency Magistrates, Egmore, Madras, in M. No. 5322 of 


1936. 
V.T. Rangaswami Aiyanyar for M. E. Rajagopalacharıar 
and C. Krishnamachariar for Petitioner. I ; 
A. Suryanarayanaiah for Respondent. 
K. V. Ramaseshan for The Crown Prosecutor ‘fpr the 
Crown. . ‘ sO Se aen 
The Court made the following ; ; 








* Gri, R. C. No. 571 of 1938. _ 3rd January, 1999, | 
(Cr. R. P. No. 542 of 1938). ee eerie erat a 
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; Orver.—The petitioner in this case was convicted under 
S. 380 of the Madras City Municipal Act and sentenced to -pay 
a fine of Rs. 10 and in default of payment to undergo simple 
imprisonment’ for. one week. The charge against him was that 
he failed to comply with a certain notice issued by the Commis- 
sioner of the Corporation of Madras under S. 217 of, the 
Madras City Municipal Act. The notice Ex. A-2 is dated 3rd 
June, 1936 and it appears to have been served on the petitioner 
on the 6th July, 1936. It called upon ‘the petitioner to alter a 
certain street which had been laid out by him in R.S. No. 828/2 
of ‘Mylapore without the orders of the Standing Committee. 
It is admitted that this notice'was ‘not obeyed and that what 
was required i in that notice-was not done by the petitioner either 
within the time allowed or till now. Disobedience therefore to 
the notice is clearly established and as the notice was one which 
was issued subsequent to the coming into force of the Act 
amending the Madras City Municipal Act (X of 1936) the new 
provision introduced by that Act as sub-S. 3 of S. 380 would 
apply to the present case and: the conviction would be proper 
unless as contended on behalf of the petitioner the notice itself 
was an illegal one and was issued without any authority. The 
authority: under which t^e notice was issued is stated to be 
S. 217 of the Act which says that: 

a If any person lays out or makes any street referred to in S. 216 with- 
out or otherwise than in conformity with the orders of the Standing 
Committee the Commissioner may, by notice, require the offender to ‘show 


sufficient cause why such a street should not be altered to the satisfaction of 
the Commissioner ” 


and so on. S. 216 requires that: 


i +. Any'person intending to lay out or make a new private street must 
send to the Commissioner a written application with plans and sections” |, 
showing certain particulars. Admittedly: the ‘provisions of 
this section, that is, S. 216 were not observed. by the petitioner 
in this case, and indeed it is his contention that he never 
intended’ to lay out or. make a new private street at all. \ The 
question therefore resolves itself into this, namely, whether, 
when the petitioner sold his land, that is,. R. S. No. 828/2 of 
Mylapore in 1934 to certain’ persons, he did intend to. lay out or 
make a new private street. There is no doubt from the evid- 
ence that the land was parcelled out into as many a8 12 plots 
for building pyrposes and sold'to four or five purchasers leaving 

a passage about’ twelve feet in width. The pevueney | ‘himself 
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in a letter of his dated 20th March, 1935, namely, Ex. II says 
that he has sold the lands leaving twelve feet from north to 
south and eleven feet from east to west and adds that the rest 
has been sold away. Inhis reply to a subsequent letter, namely, 
Ex, IIl- C, the petitioner savs as follows: 


“The whole plot has been sold away leaving ‘twelve feet of landi in the. 
middle for a lane. ' 


It is therefore clear that the twelve feet passage was left 
for the purpose of forming a lane. The sale deeds themselves 
have not been produced and it has not been shown that this 


twelvé feet wide passage was included in any of the sale deeds. 


On the other hand from the admissions of D.W. 1 in cross- 
examination it would appear that the passage is not included in 
the area purchased by the purchasers and is not included in the 
pattasissued intheir names. Presumably therefore the title to 
this particular portion of land which was left to form a lane is 
still vested in the petitioner. The learned advocate for the 
petitioner referred to Robinson v. Local Board for Bartos, but 
in acase of the present nature we have to look more to the 
definition of the word “street”, private or public, found in the 
Act itself rather than to English decisions as to the meaning of 
the word “street”. The definition in the Act itself is clear and 
it shows that the passage set apart in the present case for the 
purpose of a lane would come under the definition of a street; 
it is not necessary that there should be rows of buildings on 
either side actually in existence before a street comes into 
existence so far as the provisions of the City Municipal Act 
aré concerned. It is therefore in my opinion impossible to say 
that there was no street laid out in this case. lt may be that 
nothing was done 'to the passage that was left to serve the 
purpose of a pathway. But nonetheless what was done would 
amount to laying down a new private street. In these cifcum- 
stances, as the other facts are admitted, namely, that no -plans 
were sent in respect of such a street and the street was laid ott 
without the orders of the Standing Committee, the Commis- 
sioner was entitled in law to issue the notice in question. ` The 
-disobedience tothe notice is admitted and in these circumstances 
‘it cannot be said that the conviction of the petitioner ‘is cont 
trary to law. No complaint has been made about the severity 
of the sentence. The petition is therefore dismissed. . . 

K. S. Petition dismissed. 





1. (1882) 21 Ch. D. 621, ° 
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IN THE HIGH COURT OF JUDICATURE AT MANAS 
| PRESENT:—MR. Justice LAKSHMANA Rac, 


Mekraj Alli Sahib and others .. <Accused*. 


Indian Penal Code (XLV of 1860), Ss. 147,324, 325 and 349 read with 
S,149—Separate sentences—Legality—Criminal Procedure Code, 2 106— 
Applicability, 

The award of separate sentences under S. 147 and Ss. 324, 325 a 342 
read with S. 149 of the Indian Penal Code is illegal. S. 106 of Criminal 
Procedure Code is applicable. 


Case referred for the orders of the High Court, hader 
S. 438 of the Criminal Procedure Code, by ihe Séssions Judge, 
Bellary, inhis letter Dis. No. 3092 dated 24th June, 1938. 

The Public Prosecutor (V. L. Ethiraj) for the Crown: 

Accused not represented. 

The Court made thè following 

ORDER.—The conviction of the petitioners wasunder S. 147 
and Ss. 324, 325 and 342 read with S. 149 of the Indian Penal 
Code and the view of the Sessions Judge that S. 106 of the 
Code’ of Criminal Procedure is inapplicable to the case is 
untenable. But the award of separate sentences under S. 147 
and Ss. 324, 325 and 342 read with S. 149 of the Indian Penal 
Code is illegal and the separate sentences awarded under 
Ss. 324, 325 and 342 read with S. 149 of the Indian Penal 
Code are set aside. The sentences of the third and fourth 
accused under S. 147 of the Indian Penal Code are reduced to 
the period already undergone as recommended by the Sessions 
Judge and the order under S. 106 of the Code of Criminal 
Procedure will stand. 

-KS | . _ Sentences set aside. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SıR ALFRED Henry LIONEL LEACH, iad 
Justice AND MR. JUSTICE SOMAYYA. ` 
Kuppainethu Guruvappa Naicker.. Petitionert (Rapondént) 

vi ' 

M. Mounaguruswami Naicker .. Respondeni (Appellant). 


Civil Procedure Code (V of 1908), S. 110, cl. 2—Property of the value of 
Rs. 10,000—A fected by the decree— Certificate for leave to appeal to the Privy 
Council. ; 








‘ 


* Crl. R. C. No. 450 of 1938. - Tee 29th July, 1938. 
(Case Referred No. 14 of 1938). ee TPR he: 
} CM. P. No. 5450 of 1938. = 3ist March, 1939. 
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‘Ina suit between two co-owners of a village there was a -compromise 
decree under which the petitioner was allowed to cultivate the 14 kulis of 
land in snit from Channel A. The respondent contended that the petitioner 
Was restrained from cultivating any further area. When the petitioner culti- 
vated a further 5kulis from Channel B from the stream the respondent 
applied in execution to restrain the petitioner. The District Judge dismissed 
the petition holding that the petitioner was entitled to use the water from 
Channel B. The High Court reversed the decision and held that the petitioner 
was not entitled to draw further water from either channel. In an applica- 
tion for a certificate under S. 110 (2) of the Civil Procedure Code for leave 
to appeal to His Majesty in Council, 

Held, inasmuch as the property affected by the decree is of the value of 
Rs. 10,000 the application must be allowed. 


Radhakrishna Aiyar v, Sundaraswamier, (1922) 43 M.L.J. 323: LR. 
49 LA. 211: LU.R. 45 Mad. 475 (P.C ), applied. 

Mussamat Aliman v. Mussamat Hasiba, (1897) 1 C.W.N. 93 (SN.), 
followed. 


Petition under Ss. 109, 110 and O. 45, r. 1 of the Civil 
Procedure Code praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to grant 
a certificate to the petitioner herein to enable him to appeal to 
His Majesty in Council-against the order of the High Court in 
A. A. O. No. 460 of 1936 preferred against the order of the 
District Court of Madura dated 17th July, 1936 and made in 
E. P. No. 20 of 1935 in O. S. No. 81 of 1909. 

T. R. Venkata: ng, Sastri and T. M. Krishnaswami Aiyar 
for Petitioner. 

K. Rajak Aiyar and V. Ramaswami Atyar for Respondent. 

The Court made the following 

OrveR.—-This is an application for a certificate permitting 
an appeal to His Majesty in Council. The facts as stated at the 
Bar are shortly these. The petitioner and the respondent are 
co-owners of a village in the Madura District, the petitioner 
owning one-third and the respondent two-thirds of the property. 
Through the village lands run two water channels, which have 
been referred to as A and B. Originally the wet cultivation of 
the village lands covered 200 kulis, roughly 110 acres. Of the 
200 kulis the petitioner had 50 kulis and the respondent 150 kulis. 
In 1908 the petitioner brought under wet cultivation by means 
of Channel B an additional 14 kulis, which resulted in a suit 
being filed against him by the respondent for an injunction 
restraining him from using the channel for this purpose. The 
suit was compromised and the agreement arrived at was embodied 
in the decree. Under the decree the petitioner was allowed to 
cultivate the 14 kulis, but according to the respondent he was to 
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be restrained from cultivating any further area. The petitioner 
subsequently brought under wet cultivation a further 5 kulis 
obiaining the water from stream A. This resulted in an applica- 
tion being filed by ihe respondent ‘in execution proceedings to 
‘restrain him. The contention was that by reason of the injunc- 
tion which had been granted the petitioner was not entitled to 
bring under wet cultivation any additional land, either by means 
of the water from Channel’A or from Channel B. The reply 
was that the injunction which had been granted only referred 
to Channel B. The District Judge of Madura dismissed the 
petition, being of the opinion that the petitioner was entitled to 
use the water from Channel A, notwithstanding the decree. ‘An 
appeal followed ‘to this Court. The appeal was allowed, this 
Court holding that the petitioner was not entitled to draw 
further water from either channel. The petitioner desires to 
appeal to His Majesty in Council against this decision. 

: The application for leave is opposed on the ground that 
the subject-matter i is not of the value of Rs. 10,000. The appli; 
cation came before this Court, in the . first instance on the 9th 
February, 1939, and a report on the value of the property was 
called for from the District Judge. Before the District Judge it 
was conceded by the respondent that the value of the, land 
belonging to the petitioner which is affected by the judgment of 
this Court is far more than Rs. 10,000. The value of the 
additional 5 kulis which the petitioner brought under cultivation 
and -which. resulted in the present proceedings | is admittedly 
under Rs, 10,000. The petitioner says that in as much as the 
property affected by the decree i is of the value of Rs. 10,000 he 
is entitled to the certificate under the second clause of S. 110 of 
the Code of Civil Procedure. 


.,, We'consider that this contention ‘is well founded. In 
Radhakrishna Ayar v. i i MOREL, the Judicial Cammittge 
observed :— ; 
. * “In the first place, the sum of money actually at stake may not represent 
the true value. The proceedings may, in many cases, such asa suit for an 
instalment of rent or under a contract, raise the entire question of the contract 
relations between the parties and that question may, settled one way or the 
other, affect a much greater value, and its’ determination may govern rights 
and liabilities of a value beyond the limit.” 

- That is the position here. This is nota case of a person 
claiming a right in a property where the value of the property 





ods (1922) 43 M.LJ.323:LR. 49 LA. 211: IL.R. 45 Mad. 475 (P.C:). 
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is over ‘Rs, 10,000 and. the’ value of the right'is les$ than’ that 
athount. It is the construction of’.the agreement embodied. in 
the. compromise decree!which is'in.dispute. If the.decision of 
this Court stands it will mean that the petitioner will not.be 
able to bring any further portion of his land under wet cultivar 
tidn .and his interest in the village is of far greater value than 
Rs. 10,000.. The case reported in Mussamat Aliman % 
Mussamat Hasiba is directly i in point. 

` The application, will be ‘allowed on the usual conditions. 
The costs of this application will be made costs in the appeal.’ 


Voy Ree Petition allowed: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR JUSTICE LAKSHMANA Rao. 


Muthuswami Pillai .. Petitioner* (Accused). 


` © Criminal Procedure ‘Code (V of 1898 as amended), S. 4 (b)—Filing of 
complaint—Charge-sheet filed .by police under S. 379, Penal Code—Facts 
constituting offence set ont—E fect. 

: ‘Where the charge-sheet filed by the-police under S. 379, Indian Penal 
Code, set out the facts constituting an ohenee “pden S; 163 (a). (2) of the 
Madras Local Boards Act, 


Held, that the charge-sheet filed would E toa complaint as defined 
in S. 4 (b) of the Criminal Procedure Code. 


Public Prosecutor w. Ratnavelu Chetty, (1926) 52 MLL.J. 210: ILR. 49 
Mad. 525 (F.B), followed. 


Petition, under Ss, 435 and 439 of the Code of Gaimidal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate, Musiri, in C. A. 
No. 27 of 1938 preferred against the order of the Court of the 
Stationary Sub-Magistrate, Musiri, in C. C. No. 762 of 1937... 

N. Somasundaram for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made’the. following 

_OrvER.—The charge-sheet filed by the Police under S: 379, 
Indian- Penal Code, sets out the facts which constitute the 
offence under S., 163, clause (a) (2) of the Madras Local 
Boards, Act and as pointed out in the Public Prosecutor v. 
‘Ratnavelu Chetiy*, this would amount to a sae ae as defined 


test 
Co 





g) 


1. (1897) 1 C.W.N. 93 (S.N.). , 
* Cr. R. Ci No.'784 of 1938. ` ' 21st February, 1939.. 
~--~- - (Gri, R. P. No. 746.of. 1938). - 
ve, 2’ (1926) 52 M.L.J. 210: LLR. 49 Mad. 525 (F.B.). 
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in? S: 4, clause (b) of the Criminal: Procedure Code. ‘S. 223 of 
the Madras Local Boards Act empowers the’police to make the 
complaint’and the charge-sheét was filed within three months of 
the’ commission of the offence. ‘The revision pede therefore 
igi ray ase TE os eee Re 

By V. vi ' NoN Petition inti 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_-Present:—Mr., Mapaavan Nar, Officiating Chief 

Justice AnD. Mr, Justice KrisHNASWAMI AIYANGAR, 

S. A. Ramanathan Chettiar .. Petitioner* (1st Respondent in 

~ A. S. No. 57 of 1933 on 

the file of the High Court) 





q 
P.. Pe Palaniappa Chettiar and 
. others ~ , 1. Respondents ET TE 1 
S and 4 to 7 and Respon- 
dents Nos. 2 and 3 in do.). 


' ‘Civil Procedure Code (V of 1908), S. 109, cl. (a)—~"Final order” meaning 
‘of~Order of remand deciding one of the cardinal issues but leaving: other 


issues sndecided—If a final order. 


“Binal otder™ id Š. 109, cl. (a) of Civil Procedure Code’ means inorder 
which finally disposes of the rights of the parties and does not leave the suit 
‘a live suit in which the rights of the parties have still to be determined. The 
finality must be a finality in relation to the suit. 
| Where therefore in an appeal to the High Court from a decision of the 
lower ‘Court in a suit‘for accontts, the High Court determined one of the 
important questions jn the suit and remanded the case to the lower Court for 
determination of the other questions in the case, the order is pot ‘a final 
‘order within the meaning of S. 109 (a) of the Civil Procedure Code, though 
the High Court might have decided one of the cardinal points in issue. 

Abdul Rahman v. D. K. Cassim & Sons, (1932) oe 307: L.R, 60 
LA. 76: LL.R. 11 Rang. 58(P.C.), followed. 

Petition undér‘Ss. 109 and 110 and O. 45, rr. 2 and 3 of 
Act V of 1908 praying that in the circumstances stated therein 
arid in the affidavit filed therewith the High Court will be pleased 
‘to grant leave to the petitioner herein to appeal to His Majesty 
‘in. Council against the judgment and order-of the High -Court 
-dated 16th March, 1938-and passed i in Appeals ‘Nos. 57 and 235 
‘of 1933 respectively preferred against the interim and final 
‘détreés Of the Court of the Subordinate Judge of Devakottai 
dated 9th February, 1933 and 30th March, 1933 and made in 


*C.M. Ps, Nps. 2608 fo 2610 of 1938. > `. 8th August, 1938, - 
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O. S. No. 29'of 1931 and in I. A. No. 364 of 1933 in O. S. 
No. 29 of 1931, respectively. 


A, Swaminatha Aiyar ‘and S. Theagaraja Aiyar for 
Petitioner. : 


.' K. Rajah Aiyar, K. S. Rajagopalachariar tid N.G. 
Krishna Aiyangar for Respondents. ' 


Civil Miscellanecus Petition No. 2610 of 1938. 
_ The judgment of the Court was delivered by 


“The Officiating Chief Justice.—These are applications for 
leave to.appeal to the Privy Council against the order of remand 
made by this Court in Appeals Nos. 57 and 235 of 1933. The 
applications have been made under S. 109, clause (a) of the 
Code of Civil Procedure and the question which we are called 
iipon to decide is whether in passing the remand order we passed 
a final order within the meaning of the term “final order” as 
used in clause (a). of the section. 

‘Fhe above appeals arose out of a suit for accounts, The 
lower Court’s decree was- reversed and the suit was remanded 
for further enquiry. The suit was upon a promissory note for 
a sum of. Rs. 60,000 in which the plaintiff and the defendants 
were interested in the proportion of 5/17: 2/17, The promissory 
note ,was in the possession of the defendants and they had the 
obligation to collect the amount due under it. One of the ques- 
tions which arose in the case was, what was the rate of interest 
due under the note and how it should be calculated.. The 
document mentioned no particular rate of interest beyond stating 


that .it carried the ‘Rangoon nadapu rate’. The learned, 


Subordinate Judge determined that interest should be calculated 
at the Rangoon nadapu rate calculating compound interest with 
half yearly rests. We decided that the plaintiff should be allowed 
to claim only simple interest at the Rangoon nadapu rate. The 
point was not seriously contested before us by. the learned 
Advocate-General who appeared for the plaintiff., After 
deciding this question of interest we, remanded the suit fo the 
dower Court for disposal'in the light of our observation on the 
‘other points involved in the case. At the end of our ea 
“we observed as follows: | 

“ After receiving the Commissioner's paaet the. learned Judge + will fix a 


timé for objections and after due considetation of the report and the objec- 
tions he‘wiH pass a final decree for the Amount ultimately found due from 
6 


Ramanathan 
ene css 


rP. ntappa 
Lettia; Te 


Madhavan 
Nair, 
Ofig. €J. 
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the defendanta 'tó the plaintif calculating’ simple interest'at the Rangoon 
nadapu rate till the date of the decree.” 

It may be mentioned, here that the defendants douitended 
amongst otherthings that certain collections under the promissory 
note had been made by the plaintiff and that certain securities 
which- were entrusted to him were still. with him. They also 
contended that no money would be'found Gus om therm if an 
account was taken. : 


It is now argued by the learned Counsel for the petitioner 
that, though the order is one of remand, inasmuch as it decides 
the question of interest, one of the questions involved i in the 
suit, the order would fall within the description of “ final 
order ” because one of the main points at issue, or to use, the 
term of the learned Advocate, one of the cardinal points at 
issue, had been decided by this Court. Various cases have been 
brought to our notice by the learned Counsel on both sides. It 
may be said that it is difficult to reconcile the decisions in some 
of the cases: but we do not propose to consider them, because 
in their latest pronouncement in Abdul Rahmany. D. K. Cassin 
& Sons!, their Lordships of the Judicial Committee have laid 
‘down’ clearly the principle to be applied i in deciding this qüestion! 
That was á case where the plaintif after instituting the suit 
became insolvent and the Official Assignee who was joined as 
plaintiff declined to proceed with the suit in the absence of 

security. The trial Judge made a decree dismissing the suit! 
Upon appeal the learned Judges held that the cause of action 
was personal and did not vest in’ the Official Assignee but 
remained with the plaintiff who continued to be treated as a 


‘party on record ; accordingly they set’ aside the decree and 


remanded the suit for trial. The question was whether that order 
carne within the description of “final order”. The observations 
of their Lordships of the Privy Council appearing at page 65 
of the report give a clear indication as to the meaning of the 
expression’ “final order”. Their Lordships say: 


“Tt should be noted that the appellate Court in India was of opinion that 
the order it had made ‘went to the root of the suit, namely, the jurisdiction 
of the Court to entertain it’, andit was for this reason that the order was 
thought to be final and the certificate granted. But this was not sufficient. 
The finality must be a finality in relation to the suit. If, after the order, the 
suit is still a live suit in which the rights of ‘the parties have still to ‘be 
determined, no appeal lies against it under S 109 (a) of the Code.” 


a 


, (1932) 64 M.L]. 307 : L.R. 60 I.A, 76: LL.R. 11 Rang. 58 at 65 (P.C). 
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/ Further on ‘their Lordships explain the principle thus: . ‘ 


“ The effect ofthe order from which it is here sought to appeal was not 
to dispose finally of the rights of the parties. It no doubt decided ah impor- 
tant, and even a vital, igsue in the case, but it left the suit alve, and provid- 
ed for its trial in the ordinary way.” 


Now, applying that test to the facts of this case it; “may ibe 
‘said that one of the issues has been decided in the case, that’ is, 
the issue as, to the rate at which interest should be charged, but 
that does not. dispose of finally the rights of the parties. The 
suit is still alive and has to be tried in the ordinary way. Our 
order gives merely the correct method of calculating the amount 
‘due from one party to the other. It may be that on calculating 
the interest as directed by us no amount is due from the defen- 
dants to the plaintiff. The two decisions relied upon by the 
learned Counsel for the petitioner, vis., Rahimbhoy Habibbhoy 
v. Turner! and Syed Mushar Hussein v. Radha Bibi, were 
referred to by their Lordships and were distinguished by them 
ascases decided with reference to the old Civil Procedure Code. 
In supportof their conclusion their Lordships refer to their own 
decision in Ramchand Manjimal vy. Goverdhandas Vishindas 
Ratanchands, which laid down, following the decision in English 
Courts, that the test of finality is whether the order ‘finally 
disposes of therights of parties” and thatif those rights are left 
to be ‘determined by the Courts in the ordinary way” there is no 
final decision in the case. These observations make it quite clear 
‘that the order in the present case cannot be said to bea final 
order. In view of the clear pronouncement by their Lordships 


itis not necessary to discuss the other cases referred to by the | 


learned Counsel. In the circumstances we hold that the 


petitioner is not entitled to ask this Court to grant him leave t to 
appeal under S. 109 (a). 


. We dismiss these.applications with costs (one set in c M. 
P. No. 2608 of 1938). 


S. V. V. ai Petitions dismissed. 





-1. (1890) L.R: 18 LA. 6: I.L.R. 15 Bom. 155 (P ©). 
-77m 2 41894)-5 M.E J720 E R. 221 Avi: LLRI ANS H2 PON -v 
3. (1920) 39 M.L.J. 27: L.R, 47 LA. 124: LER. 47 Cal. 918- (P.C). 
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IN THE HIGH COURT ‘OF JUDICATURE AT MADRAS. 
_ PRESENT :—MR, JUSTICE BURN. f 
Manickavachakam Chettiar .. Petitioner* (Petitioner 
Ist.Defendant) - 
The Official Receiver, East Tanjore a es 
at pues .: Respondent (Respondent 
—Plainitff). 
. Civ Procedure Code (V of 1908), S. U5—Lower Court framing iSSNe -~ 
High Couri not to interfere in revision: 

It is not any part of the Jegitımate duties of the High Court to help 
lower Courts to frame issues. They alone have jurisdiction to frame issues 
in suits which come before them for trial, and as their Lordships of- the 
-Privy Council have so often remarked, they have jurisdiction to decide 
wrongly as well as rightly. 


Petition under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Mayavaram, 
dated 27th September, 1937 and made in I, A, No. 194 of 1937 
da O, S., No. 7 of 1937. 

T. M. Krishnaswami Aiyar and K. V. Ramachandra Aiyár 
‘for Petitioner. 

K. Bashyam Aiyangar and T. R. Srinivasan for Respon- 
‘dent. 

The Court delivered the following 

JupGMENT.—It is very clear to me that this is not a case 
for interference in revision under S. 115 of the Code of Civil 
Procedure. The jurisdiction of the learned Subordinate Judge 
is not questioned. It could not be, since it is by law the duty 
of the trial Court to frame the issues. When I ask what is the 
illegality or material irregularity in the exercise of jurisdiction, 
Mr. T. M. Krishnaswami Aiyar can say no more than that, in 
his view, the burden has been wrongly thrown on his client in 
issues 1, 3 and 6. But this, namely, which way the burden was 
to be thrown, was the precise question which the learned Sub- 
ordinate Judge had to decide. There is no allegation that the 
learned Subordinate Judge has acted perversely or has omitted 
to consider anything which it was his duty to consider. The 
sole complaint against him is that he has come to the wrong 
decision. That, in my opinion, can never be a ground for 
interference in revision. With all respect to Mockett, J. and 


* .CoR.P.No, 1361 of 1937. - 2th May, 1938, 
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Stodart,-Ji, whose decisions in Sri Tripurasundari Cotten Press 
Company, Lid., Beswada v, Venkata Gurunadha Ramaseshayyat 
and Natesan Chettiar v,’ “Mariyayee , Ammals have been cited 
before:me on behalf -of.the: petitioner, Į prefer to follow the 
principles laid down’ ‘by'a Full ‘Bench ~ of this Court .in 
Kristamma, Naidu y. Chapa: Ngidus. H máy’ ‘well be Said, that 
itis the duty: of this Court.to. terere in revision, to. correct 
lower Courts when they act perversely ; it can never be said 
that we shduld interfere with: them ' in revision : ‘merely: betause 
they have decided wrongly.” It'is ‘HOE, in fny’ opitiidy i. ‘aly part 
of the legitimate duties of this Court ‘to help;. lower Courts ta 
frame issues. ` They ‘alone have jurisdiction’ ‘tó frame the issues 
in-the suits, which, come, before’ them: for, trial and as theif 
Lordships of the Privy.. Council have: 80 often. remarked, sea 
have jurisdiction to decide: ‘wrongly as well as rightly. : 

Since there is ‘not even an allegation ‘o SE p perversity, against 
the learned Subordinate Judge I-decline to consider ihe. ques: 
tions raised on their merits: Iam satisfied that’there is no 
ground for ihtet ference in 'revisiói under Si 115 ‘of the Code of 
Civil Procedure and accordingly I me this petition , with 
costs. adana A P OES 


RO "U ee m Papton dinag, 
PRIVY COUNCIL.. 
[On appeal from the High Court of. oe at Madras ] 
PRESENT :—-Lorp MACMIELAN, LoRD, DONS ‘AND , SIR 
GEORGE RANKIN, role 4 ed 


Sri Raja Vyricherla Narayana Biles Gag ahs. ae 





Gajapatiraju Bahadur Garu .. Appellant*® > 
v. À , 
The Revenue Divisional Officer, , ,. =u f ad j S 
Vizagapatam :. + Respondent.. heey wc 


Land Acquisition Act (I of 1894), S. 24 (8—Compulsory acquisition— 
Compensation—Principles for-assessmeni— Acquiring authority ‘only possible 
burchaser—E ffect if any on assessment—Potentighity of land—If value, after 
exploitation can be considered. 

The principle that, where land is acquired compulsorily dade! statutory 
powers, the compensation payable to the owner shall be ascertained by refer- 
ence to the price which a willing vendor might reasonably expect to ‘obtain 
ory Pe hoa) ae ee 

1. (1935) 69 M.L,J. 239. . @ ‘ALR, 1936 Mad. 526. vo 

3. (1894) LL.R 17 Mad, 410 (F.B). ok AE 


*PL c Appeal. No. 36 of 1938, - 23rd February, 1939, . 


LPC 
Sri Raja 
Vyricherla 
Narayana 


Gajai iti 


; Benadir i 


a 


‘Garu 
v. 
Revenue 
Divisional 
Officer, 
Vizaga- 
patan. 


46 THE MADRAS LAW JOURNAL REPORTS.“ (1939 


from a willing purchaser is applicable even where the only possibleipufcha- 
ser of the potentiglity of the land .to be acquired-i is the person or, authority 
clothed with the Statutory powers of acquisition, and accordingly the 
assessor must in inch | a case ascertain to the best of his ability the price that 
would be'faid by a willing purchaser to a willing vendor for the land witk 
its potentiality in the same way as‘ be ,would ascertain it in ta case where 
there were several possible, purchasers; and he ig no more confined i in the 
former case than he would be in the Igtter to uwarding as comperisation the 
value of similar land guia of the potentiality meagued to the landi in 
question. _. 

That the provision ig si 24 of the Lend” Acquisition Act, 1894, “But the 
Court shall nottake into consideration. . .,. . fifthly, any increase to 
the value of the Tand acquired likely to” accrue fone the use to which “it will 
be put when acquired . : 2’ means no'morethan that the’land: must be 
valued as it stands at, the. datg when the owner is ‘notified under the Act of 
the intention to purchase it compulsorily, and not as it will stand when it bas 
been acquired and‘ whén its ‘potentiality’ has been exploited. The provision 
doés not, however, mean that the possibility that a particular purchaser of 
land will give a highest‘ price forit by | reasén of its possessing. a special 
adaptability must be disregarded merely because the land will be more 
valuable in-his-hands-wHen‘He exploits that adaptability than it would be if 
left in the hands of a yendor unable to exploit it. . The land must be valued 
at the sum which the acquirer would i ina friendly negotiation be willing, to 
pay on the date of pegotiation in order | to exploit the land for the purposes 
which he bas id nlpd. ' 

"In re Gough and the Aspairia. Silloth and District Joint Water Board, 
(1904) 1 K.B. 417, explained. 

. Dictum of Fletcher— Moulton, L.J, in Re Lucas and Chesterfield ‘Gis 
and Water Bod?d:(1900) 1K. B. 16; not followed. 


Sidney v. Norih Eastern Raikway Co, (1914) 3K B, 629, doubted. 


! Appeal fror a decision of the High Court, Madras (Wads- 
worth and :Stodart, JJ.) dated 4th. May, 1937, reversing an 
award of the Subordinate Judge, Vizagapatam, dated’ 11th 
September, 1933, made on a reference: under the Land ees 
tion Act, 1894, í 


The appellant was the owner of certain land known as Lova 
Gardens which adjoined on the south Vizagapatam Harbour which 
was being reconstructed. The land surrounding the harbour was 
in a malarial condition so- serious as to..be likely to keep from 
using the harbour the various énterprises which ‘it was desired to 
attract ‘to it: The appellant’s-land contained a spring with a largé 
yield of pure water, the use of which would make possible, the 
closing of the many wells in the villages sutrounding the harbour, 
which ‘wells | formed the breeding, grounds for malaria bearing 
mosquitoes. - The upper part of the appellants land consisted of 
the catchment area for the spring which on emerging from the 
ground flowed down the : valley’ forming the lower part of the 
land. ` In order to divert the spring straight to the harbour, it was 


ee .. : 1 
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desired. by the harbour commissioners, who in these proceedings 
were représented by the Revenue Divisional Officer, the respon- 
dent, to acquire compulsorily from the appellant a certain part of 
his land under the Land Acquisition Act, 1894. : The appellant 
was notified of this under S. 4 (1) on 13th February, ' 1928, the 
public purpose for which the land was needed being specified as 
the execution of anti-malarial works. The procedure laid down 
by Ss.-6,7and 8ofthe Act having , been followed, - and the 
Collector having taken steps under Ss.9,10 and:11 to determine 
what compensation the appellant ought ,to receive, the latter on 
Sth January, 1929, filed a claim for compensation, claiming 
Rs, 3,96,730 in all. The Land Acquisition Officer having awarded 
the appellant Rs. 17,745, the latter had the matter referred to the 
Subordinate Judge who awarded him Rs. 1;20,750. The High 
Court having restored the Land Acquisition Officer's award, which 
had originally beef paid to the’ appellant and received by him 
under protest,.the appellant now appealed to His Majesty. s 


: A. M. „Dunne, K. C. and P., V. Subba Row for Appellańt.— 
Tt was, it is submitted, a mistake on the part of the High Court 
to hold that the special adaptability of the appellant’s land as a 
source of supply of drinking water had no value apart from the 
harbour commissioners’ scheme, simply because they were the only 
possible- purchasers of the land for that purpose. The fact. that a 
certain authority are the only possible purchasers of a potentiality 
attaching to certain land does not mean that the authority’are not 
willing to pay a sum representing that potentiality as increasing the 
value of theland. Counsel referred to Inland Revenue Commis- 
Stoners v. Clayl and Glass v. Inland Revenues, ' ’ 


H. U. Willink, K.C., W: Wallach and W. IV. K.’Page for 
Respondent.—The fact that the harbour commissioners are the only 
possible purchasers of the potentiality attaching to the appellant’s 
land cannot: be lost sight of in settling the compensation. A good 
way of illustrating the position is to consider an auction sale of the 
land. At such a sale of this particular land, there Would attend; 
besides would be purchasers in the ordinary way, only one person 
interested in the-potentiality of the land. As, however,-he:would 
have no competition from the ordinary, purchasers, his bidding 
would add very little to the price fetched by. the land apart from 
the potentiality ; for the bidding at the sale generally will only rise 
just enough above the ordinary. bidding level'to enable the special 
purchaser to outbid the ordinary purchasers. Inland’ Revenue 
Commissioners v. Clayl- and Glass v. Inland Revenwes are 
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both distinguishable from a case like this where the only possible 


purchaser of the potentiality is the authority who have obtained the 
compulsory powers of purchase. (Counsel referred to the judgment 
of Sir, R. Henn Collins, M.R., in In re Gough.) 

Further the fifth matter specified in S. 24 of the Land Aani 
tion Act, 1894, as something not to be taken into consideration in 
assessing compensation confirms the respondent’s argument. -Thé 
value of the land which is likely to accrue from the use to which 
the purchaser of the potentiality will put it has, by that enactment, 
to be disregarded. Itis, therefore, not possible to fix compensation 
by reference-to what that special purchaser might give in competi- 
tion with other special purchasers. 

| 23rd February, 1939. Their Lordships’ judgment was 
delivered by 


Lord ROMER. — This appeal is nterna with the question 
of what is the proper stim to be awarded to the appellant by 
way of compensation in respect of the compulsory acquisition 
by the Vizagapatam Harbour Authority of certain land of his 
adjoining. the Harbour, the respondent being the representative 
of such authority for the purposes of this appeal. The circum- 
stances in which the land was acquired are as follows. 


The Vizagatapam Harbour, the construction of which 
appears to have been begun in the year 1920, was formed by 
making excavations in swampy land situate to the south-west 
of the town of Vizagapatam and by dredging a deep water 
channel in the creek to the south of that town that led from the 
swampy land into the Bay of Bengal. On the south of the 
land acquired by the Harbour Authority for the purpose of 
these works is situated the property of the appellant known as 
the Lova Gardens. These gardens are formed bya valley which 
runs down from high ground on the south-west to low ground 
on the north-east adjoining the land of the Harbour Authority 
on the south of the above-mentioned creek. The upper portion 
of this valley consists of a shallow basin in the hills which 
forms the catchment area of a spring of water that emerges 
from the ground at the north-east end ofthe basin. This spring, 
which appears to yield even in the dry season an average flow 
of 50,000 gallons a day of excellent drinking water, is situated 
at a height of 150 feet above sea level. .Until a part of.ir was 


diverted by the Harbour Authority, as narrated hereafter, the 
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desired Ly the harbour commissioners, who in these proceedings 
were represented by the Revenue Divisional Officer, the respon- 
dent, to acquire compulsorily-from the appellant a certain part of 
his land under the Land Acquisition’ Act, 1894.. The appellant 
was notified of this under S.4 (1) on 13th February, 1928, the 
public purpose for which the land was needed being specified as 
the execution of anti-malarial works. The procedure laid down 
by Ss. 6,7 and 8ofthe Act having ‘been followed, and the 
Collector having taken steps under Ss.9,10 and 11 to determine 
what compensation the appellant ought to receive, the latter on 
5th January, 1929, filed ʻa- claim for compensation, claiming 
Rs. 3,96,730 in all. The Land Acquisition Officer having awarded 
the appellant.Rs.: 17,745, the latter had the matter referred to the 
Subordinate Judge who awarded him Rs. 1,20,750. The High 
Court having restoied the Land Acquisition Officer’s award, which 
had originally been paid to the appellant and received by him 
under protest, the appellant now appealed to His Majesty. 


Lionel Cohen, K.C., P. V. Subba Row and K. Umameshwaram 
for Appellant.—It was, it is submitted, a mistake on the part of 
the High Court to hold that the special adaptability of the appel- 
lant’s land as a source of supply of drinking water had no value 
apart from the harbour commissioners’ scheme, simply becduse 
they were ft aly possible purchasers of the land for that putpose. 
The fact war a ceftain authority are the only possible purchasers 
of a potentiality attaching to certain land does not mean that the 
authority are not willing to pay a sum representing that potentiality 
as increasing the value of the land. Counsel referred to Inland 
Revenue Commissioners v. Clay1 and Glass v. Inland Revenue’, 

H. U. Willink, K.C., W. Wallach and W. JV. K. Page for 
Respondent.—The fact that the harbour commissioners are the only 
possible purchasers of the potentiality attaching to the appellant’s 
lard cannot be lost sight of in settling the compensation. A good 
way of illustrating the position is to consider an auction sale of the 
land. At such a sale of this particular land, there would attend, 
besides would be purchasers in the ordinary way, only one person 
interested in the potentiality of the land. As, however, he would 
have no competition from the ordinary purchasers, his bidding 
would add very little to the price fetched by the land apart from 
the potentiality ; for the bidding at the sale generally will only rise 
just enough above the ordinary bidding level to enable the special 
purchaser to outbid the ordinary purchasers. Inland Revenue 
Commissioners v. Cloyl and Glass v. Inland Revenue? are 
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both distinguishable from a case like this Where the only possible 
purchaser of the potentiality is the authority who have obtained the 
compulsory powers of purchase. (Counsel referred to the judgment 
of Sir R. Henn Collins, M.R., in In re Gough1.) 

Further the fifth matter specified in S. 24 of the Land Acquisi- 
tion Act, 1894, as something not to be taken into consideration in 
assessing compensation confirms the respondent's argument. The 
value of the land which is likely to accrue from the use to which 
the purchaser of the potentiality will put it has, by that enactment, 
to be disregarded, It is, therefore, not possible to fix compensation 
by reference to what that special purchaser might give in competi- 
tion with other special purchasers. 

23rd February, 1939. Their Lordthips’ judgment was 
delivered by 

- Loro Romer.—This appeal is concerned with the question 
of what is.the proper sum to be awarded to the appellant by 
way of compensation in respect of the compulsory acquisition 
by the Vizagapatam Harbour Authority of certain land of his 
adjoining the harbour, the respondent being the representative 
of such authority for the-purposes of this appeal. The circum- 
stances in which the land was acquired are as follows: 

The Vizagapatam Harbour, the construction’ of which 
appears to have been begun in the year'1920, was formed by 
making excavations in swampy land situate to the south-west 
of the town of Vizagapatam and by dredging a deep water 
channel in the creek to the south of that town that led from the 
swampy land into the Bay of Bengal. On the south of the 
land acquired by the Harbour Authority for the purpose of 
these- works is situated the property of the appellant known as 
the Lova Gardens. These gardens are formed by a valley which 
runs down from high ground on the south-west to low ground 
on the north-east adjoining the land of the Harbour Authority 
on the south of the above-mentioned creek. The upper portion 
of this valley consists of a shallow basin in the bills which 
forms the catchment area of a spring of water that emerges 
from the ground at the north-east end of the basin. This spring, 
which appears to yield even in the dry season an average flow 
of 50,000 gallons a day of excellent drinking water, is situated 
at a height of 150 feet above sea level. Until a part of it was 
diverted by the Harbour Authority, as narrated hereafter, the 
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whole of the water from this spting ran down the valley'to the 
lower end of Lova Gardens and from thence discharged itself 
into the creek. By the early part of the year 1926 the construc- 
tion: of the harbour had made considerable progress and it was 
hoped that it would be ready for opening by the end of 1929. 
‘With that end in view a portion of the harbour site had been 
allocated by the Harbour Authority for the purpose of being 
used by oil companies and other industrial concerns. The entire 
south side of the harbour had indeed been allocated for industrial 
purposes. But the harbour land was very malarious, and so, 
too, was touch of the land to the south of the harbour, including 
the. lower part of the Lova Gardens; a circumstance that gave 
rise to some anxiety in the minds of ihe Harbour Authority. 
They accordingly consulted Mr. Senior White, who is an expert 
upon the subject, and upon the 1st May, 1926, that gentleman, 
after making an “anti-malarial survey” of the area, embodied 
the results of his survey in a report. This report disclosed a 
serious state of affairs in the villages situated in the area of 
which there appear to have been at that time no less than 32 of 
which nine were on the south side of the creek. These villages, 
-or many of them, seem to have been dependent upon wells 
‘for their water supply, and these wells formed breeding grounds 
for the malaria-bearing mosquitoes. It is plain from the report 
that persons carrying on business at the harbour would run 
a serious risk of contracting malaria as matters then stood, 
and this would greatly hamper the development of the 
harbour site for industrial purposes. Further, as Mr. White 
pointed out, there was the possibility of shipping at the 
quays becoming infected, and the mere possibility, which had 
already been suggested in the Indian Press, was detrimental 
to the interest of the port. It appears from a letter written 
by Mr. Rattenbury, the Deputy Engineer in Chief to .the 
Harbour Authority, dated the 14th July, 1926, that in these 
circumstances, Mr. White was “very keen on closing the wells 
along the south side”, and. this, the letter adds, could be 
done if a gravity water supply were provided instead. Such 
a supply could be furnished by the spring at the upper end 
of Lova Gardens, and accordingly the Harbour Authority 
conceived the idea of using the water from the spring for the 
purpose of freeing the harbour from malaria. But apart 


altogether from the assistance that this supply of water would 
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give to the prevention of malaria, there was much to justify 
its acquisition on its own merits, as was pointed out ina 
letter of the 2nd October, 1926, written by one of the harbour 
officials. For the water could be made available asa supply 
‘to the oil companies and other industrial concerns that might 
„be established in the southern part of the harbour area.” THe 
method of utilizing the water for these purposes that was 
ultimately adopted was this: The water was to be diverted 
ifrom the lower part of the valley to which reference has:been 
.made and led from a short distance below the spring directly 
to the harbour area by means of a tunnel to be made through 


the hilly land to the north-west of the valley. This schemiè, 


- which was in due course carried out and is now in opetation, 
involved fhe acquisition from the appellant of the shallow 
-basin forming the catchment area of the. spring, the! sitecof 
the spring itself, and a narrow strip of land below the sprig. 


In due course the necessary steps were taken ‘for the: coim- 


pulsory’. acquisition of this land under the provisions of the 
Land Acquisition Act, 1894, . the notification under S. 4 (1) 
of the Act being given:on the 13th February, 1928. ` the 


- public purpose for which the land was needed was stated in the 


notification to be the execution of anti-malarial works, the total 
area.to be acquired from the appellant being 108-9 acres. - Of 
this acreage the catchment area, including the site of the spring 


. referred to as 2-1D and 2-1E, accounted for 105-92 acres, and 


the land below the spring referred to as 2-1B (053 acres), 
2:1C (0-48 actes) and 2-3B {1:97 acres) accounted for the rest. 
After the giving of the notification, and the procedure laid 
down in Ss. 6, 7 and 8 of the Act having been followed,: the 
Collector took the steps préscribed by Ss. 9, 10 and 11 to 
determine the compensation that ought to be allowed to the 
appellant for his land. It is provided by S. 15 of ‘the Act that 
in so doing, the Collector shall be guided by the provisions,con- 
tained in Ss. 23 and 24, and it will be convenient before -con- 


‘tinting this narrative toturn to these provisions. So far`as 


material to the present purpose they are as follows :— 

“23.—(1) In determining the amount of compensation to be awarded for 
land acquired under this Act, the Court shall take into consideration— . 

first, the market-value of the land at the date of the publication of ie 
‘Notification under S. 4 (1); 

secondly, the damage sustained by the person interested, by reason of 
the taking of any standing crops or trees which may be on the land at the 

i. time of the Collector’s taking possession thereof; 
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thirdly, the damage (if any) sustained by the person interested, at the 
time of the Collector’s taking possession of the land, by reason of severing 
such land from his other land; 


fourthly, the damage (if any) sustained by the person interested, at the 
time of the Collector’s taking possession of the land, by reason of the'acqui- 
sition injuriously affecting his other property, movable or immovable, í in any 
other manner, or his earnings, ; 


24. But the Court shall not take into consideration— 
` first, the degree of urgency which has led to the acquisition; = |.) 


secondly, any disinclination of the person interested to part with the land 
acquired ; 


pare 


fifthly, any increase to the value of the land acquired likely to accrue 
drom the use to which it will be put when acquired.” 


“The general principles for determining compensation that 
are specified in these sections differ in no material respect from 
those upon which compensation was awarded in this country 
under the Lands Clauses Act, 1845, before the coming into 
operation of the Acquisition of Land (Assessment of Compen- 
sation) Act of 1919. As was said by Wadsworth, J., when 
“giving judgment in the High Court in the present case, “It ïs 
well settled that English decisions under the Lands Clauses Act 
of 1845 lay down principles which are equally applicable to 
proceedings under the Indian Act”. The compensation must be 
determined, therefore, by reference to the price which a willing 
‘vendor might reasonably expect to obtain from a willing pur- 
chaser. The disinclination of the vendor to part with his land 
and the urgent necessity of the purchaser to buy must alike be 
disregarded. Neither must be considered as acting under com- 
‘pulsion. This is implied in the common saying that the vale 
‘of the land is not to be estimated at its value to the purchaser. 
‘But this does not mean that the fact that some particular 
purchaser might desire the land more than others is to be dis- 
regarded. The wish of a particular purchaser, though not his 
compulsion, may always be taken into consideration for what 
itis worth. But the question of what it may be worth, that is 
to say, to what extent it should affect the compensation to be 
awarded, is one that will be dealt with later in this judgment. 
It may also be observed in passing that it is often said that it is 
‘the value of the land to the vendor that has to be estimated. 
‘This, however, is not in strictness accurate. The land, for 
‘instance, may have for the vendor, a sentimental value far in 
excess of its “market value”. But the compensation must, pot 
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be increased by reason of any such consideration. The vendor 
is to be treated as a vendor willing to sell at “the market price”; 
to use the words of S. 23 of the Indian Act. It is perhaps 
desirable in this connection to say something about this expres- 
sion “the market price”. There is not in general any market 
for land in the sense in which one speaks of a market for 
shares ora market for sugar or any like commodity. The value 
of any such article at any particular time can readily be 
ascertained by the prices being obtained for similar articles in 
the market. In the case of land, its value in general can also 
be measured by a consideration of the prices that have been 
obtained in the past for land of similar quality and in similar 
positions, and this is what must be meant in general by. ‘the 
market value” in S. 23. But sometimes it happens that the land 
to be valued possesses some unusual, and it may be, unique 
features, as regards its position or its potentialities. In such a 
case the arbitrator in determining its value will have no market 
value to guide him, and he will have to ascertain as best he may 
from the materials before him, what a willing vendor might. 
reasonably expect to obtain from a willing purchaser, for the 
land in that particular position and with those particular poten- 


'tialities. For it has been established by numerous authorities 


that the land is not to be valued merely by reference to the use 
to which it is being put at the time at which its value-has to be 
determined [that time under the Indian Act being the date of 
the notification under S. 4 (1)], but also by reference to the 
uses to which it is reasonably capable of being put in the future. 
No authority indeed is required for this proposition. It is a 
self-evident one. No one can suppose in the case of land which 
is. certain, or even likely, to be used in the immediate or reason- 
ably near future for building purposes, but which at-the valuation 
date is waste land or is being used for agricultural purposes, 
that the owner, however willing a vendor, will be content to sell 
the land for its value as waste or agricultural land as the case 
may be..I[t is plain that, in ascertaining its value, the possibility, 
of its being used for building purposes would have to be taken 
into account. It is equally plain, however, that the land must 
not be valued as though it had already been built upon,’ a 
proposition that is émbodied in S. 24 (5) of the Act and is 
sometimes expressed by saying that it is the possibilities of the 
land and not its realised possibilities | ‘that must be make into 
consideration. 
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But how is the increase accruing to the value of the land 
by reason of its potentialities or possibilities to be measured? 
In the case instanced above of land possessing the possibility of 
being used for building purposes, the arbitrator (which expres- 
sion in this judgment includes any person who has to determine 
the value) would probably have before him evidence of the 
prices paid, in the neighbourhood, for land immediately required 
for such purposes. He would then have to deduct from the 
value so ascertained such a sum as he would think proper by 
reason of the degree of possibility that the land might never be 
so required or might not be so required for a considerable time. 
In the case, however, of land possessing potentialities of such 
an unusual nature that the arbitrator has not similar cases to 
guide hin, the value of the land must be ascertained in some 
other way. In such a case, moreover, there will, in all prob- 
ability, be only a very limited number of persons capable of 
turning the potentialities of the land to account. : 


If the owner of the land is the only person who can do so, 
the value to him must be ascertained by reference to what profit 


be might thereby have been able to derive from the land in the’ 


future. Take as an example the case of an owner of vacant 
land that adjoins his factory. The land possesses the potentiality 
of being profitably used for an extension of the factory. But 
the owner is the only person who can turn that potentiality to 
account. In valuing the land, however, as between him and a 
willing purchaser, the value to him of the potentiality would 
necessarily have to be included. 


The same consideration will apply to cases where the owner 


is not the only person but merely one of the persons able to: 


turn the potentiality to account. The value to him of’ the 


potentiality will not be less than the profit that would accrue to. 


him by making use of it had he retained it in his own possession. 


But now take the case where the owner is himself unable to. 


turn the potentiality to account whether by promotion of a 


company or otherwise. In such a case there may be several: 


other persons who would be able to do so, or there may be only 
one. If there are more than one, it is recognised -by all the 
authorities that have been cited to their Lordships, and seems 
to be consistent with common sense, that the owner is entitled. 
te be. paid the value to him of the potentiality, . though- the: 
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ascertainment of its value may in many cases be a matter of 
considerable difficulty. i 


It has been suggested that in order to ascertain it, the 
arbitrator is to hold an imaginary auction. But with all respect 
to those who have made the suggestion, their Lordships are 
unable to see how this is going to help the arbitrator. At such 
imaginary auction, all possible purchasers must, no doubt, be 
imagined as attending. They will include, therefore, persons 
who are in no way interested in the land’s potentialities, and 
such persons will bid no higher price than the value of similar 
land without its potentialities. This value in this judgment is 
referred to as the “poramboke” value. But they will also include 
what may be called the purchasers of the potentialities. There 
may also be present some speculative buyers who will be willing 
to bid more than the “poramboke” value upon the chance of 
being able to resell to a purchaser of the potentiality at a profit. 
It would seem, however, logically, that such purchasers should 
be disregarded. For the object of the imaginary auction is to 
discover what a purchaser of the potentiality will be willing to 
pay for it, and this cannot depend upon the presence at the 
auction of persons willing to pay less, unless it be that such 
ultimate purchaser is to be considered willing to pay whatever 
fantastic price he may be forced up to by competition. And no 
one suggests this. 

Proceeding, therefore, with the imaginary auction at which 
are present two classes of buyers—namely, the “poramboke 
buyers” and the “potentiality buyers”,—the former will disappear 
from the bidding as soon as the “poramboke” value has been 
reached, and the bidding will thereafter be confined to the 
“potentiality buyers.” But at what figure will this bidding stop? 
As:already pointed out, it cannot be imagined as going on until 
the ultimate purchaser has been driven by the competition up to 
a fantastic price. For he is ex hypothesi a willing purchaser 
and not one who is by circumstances forced to buy. Nor can 
the bidding be imagined to stop at the first advance on the 
“poramboke” value. For the vendor is a willing vendor 
and not one compelled by circumstances to sell his 
potentiality for anything that he can get. The arbitrator 
will, therefore, continue the imaginary bidding until a bid is 
reathed. which, in the arbitrator’s estimate, represents the true 
valueito the vendor of the potentiality. The auction will; there- 
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fore, have. been an entire waste of the arbitrator’s imagination.. 
If the value of the potentiality be Rs. X, the imaginary auction 
will have taken place to ascertain the value of X from the 
imaginary bidding, and all that can be said i is that the bidding 
will stop at Rs. X. 


The truth of the matter is that the value of the potentiality 
must be ascertained by the arbitrator on such materials as are 
available to him and without indulging in feats of the imagination. 

Their Lordships would not have thought it necessary to 
deal with this question of the imaginary auction at such length, 
were it not for the fact that in the argument before them the 
tespondent’s counsel endeavoured to show, by reference to such 
an auction, that when there was only one possible purchaser of 
the potentiality the value of it to the vendor was nil—that is 
to say that the value’ of the land with the potentiality was 
substantially nothing in excess of its value without it. This 
argument, it may be observed, commended itself to Lord Cullen 
in the Scottish case’ of Glass v. Inland Revenuei, referred to 
below, but was rejected by the majority of the Court. 


_Upon the question of the value of the potentiality where 
there is only one possible purchaser, there are some authorities 
to which their Lordships will have to refer. But dealing with 
the matter apart from authority it would seem that the value 
should be the sum which the arbitrator estimates a willing 
purchaser will pay and not what a purchaser will pay under 
compulsion. It was contended on behalf of the respondent that, 


at an auction where there is only one possible purchaser of the 


potentiality, the bidding will only rise above the “poramboke’” 
value sufficiently to enable the land to be knocked down to that 
purchaser. But, if the potentiality is of value to the vendor if 
there happen to be two or’ more possible purchasers of it, it is 
difficult to see why he should be willing to part with it’ for 
nothing merely because there is only one purchaser.’ To compel 
him to do so isto treat him as a vendor parting with his land 
under compulsion and not as a willing vendor. The fact is that 
the only possible purchaser of a potentiality is usually quite 
Willing to pay for it. An instance of this i is to be found in the 
case, of Inland Revenue Commissioners v. Clay’. That “was. 


a caée undér S. 25 (1)'of the Finance (1909-1910) Act, "1910; 
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and’ is- hot perhaps: strictly relevant to the present’case.. The 
facts of it, However, are worth recalling. There was a house 
of which the value to anyone except certain trustees was:no 
more than £750. These trustees wére the owners of a nurses” 
home which adjoined the house, and they were desirous of 
extending their premises. They accordingly purchased the house 
for £1,000, the owner thus receiving £250 for the potentiality 
his house possessed by reason of its position adjoining the 
nurses’ home. It was held by the Court of Appeal that £1,000 
was the value of the house to a willing seller. ‘To say”, said 
Lord Cozens Hardy, M.R., “that a small farm in the middle of 
a wealthy landowner’s estate is to be valued without reference 
to the fact that he will probably be willing to pay a large price, 
but solely with reference to its ordinary agricultural value, 
seems to me absurd”. Had the house in that case been acquired 
compulsorily by a railway company, or local authority under 
the provisions of the Lands Clauses Consolidation Act, 1845, 
before its purchase by the trusiees, the house ought, in their 
Lordships’ opinion, and for the reasons already given, to have. 
been valued at £1,000 and’ not merely at £750. 


A case, in. many respects similar to Clay’s casel is that 
of- Glass v. Inland Revenues. That also was a case arising 
under the Finance (1909-1910) Act, 1910, and was one 
where land of an agricultural value of £3, 379 had been sold in 
1911 to, certain Water Commissioners for £5,000, they being 
the ‘only possible. purchasers of the land for other than agricul- 
tural purposes. It was held that in valuing the land as on the 
30th, April, 1909, the possibility that the Commissioners might. 
give more than the agricultural value for the land must be 
taken into, consideration. In Lord Johnston’ s words, it was 
necessary in order to fix the ae of the land. on the 30th April, 
1909, to „ascertain : s . : i ; 
>“ Whateis to be attributed to the protatility of the Water E TEN 
in the circumstaices, desiring to’ acquire the property, and what figure i ina, 
friendly negotiation they would be prepared to pay: ‘for’ it” . 

But however this may be, it is said that the matter assumes. 
a totally different complexion when the only, possible rchaser 
is the one who has obtained 'the compulsory powers of purchase, 
and that this has been established by authorities that should be. 
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followed by this Board. Of these. authorities, the first one to 
which reference need be made is that of In re Gough and The 
Aspairia, Silloth and District Joint Water Boardi, In that case 
it.was not proved that the acquiring authority was the only 
possible purchaser and it may be that all that the Court of 
Appeal decided was that it was not incumbent upon the claimant 
for compensation to specify that any particular body of persons 
were possible purchasers, though the judgment of Lord 
Alverstone, L.C.J., seems quite consistent with the view. that 
the potentiality must be valued, even if the acquiring authority. 
be its: only possible purchaser. But it is contended that Sir 
Richard fenn Collins, M.R., expressed the contrary view. After 
referring to the particular adaptability of the land that was in 
question and that it ought to find a place in the estimate of the 
athount of compensation, he said (423) :—. 

“That view is supported by authority and long practice; but underlying 
it is the question, which is one of fact for the Arbitrator, whether there isa 
possible market for the site, and in determining that the statutory purchase 
is not to be considered.” 

But the Master of the Rolls said that the purchase, not the 
purchaser, was ‘to be left out of consideration. Any enhanced- 
value attaching to the land by reason of the fact that it has been 
compulsorily acquired for the purpose of the acquiring authority’ 
must always be disregarded, and the Master of the Rolls 
meant no more than that. The case of Lucas and Chesterfield. 
Gas.and Waier Board? must, nowever, be considered in greater 
detail, for it is on certain dicta of Fletcher Moulton, L. J., in: 
that case that the respondent chiefly relies. The land that had: 
been compulsorily acquired in that case had potentialities for 
which the acquiring authority was not the only possible pur- 
chaser. The point now being considered did not, therefore, 
arise fot decision. But in the Court below, Lucas and Chester- 
field Gas and Water Board, In re, Bray, J., had said this :— 

. “T come back to the question whether the fact that no buyer for reservoir’ 
purposes: can be found, except a buyer who has obtained parliamentary, 
powers, prevents the special value of the land being marketable.. In my 
opinion the anawer I ought to give to that question is ‘No’.” : 


‘In the Court of Appeal, Vaughan Williams,.L.J., said 


(p. 25) :— 

* “agree with Bray, J., tbat. the fact that no buyer for reservoir purposes 
can be found except a buyer who has obtained parliamentary powers does not 
prevent the spécial value being marketable,” 


i 


rit a m 
1. (3904) 1 K.B. E 2. (1909) 1 K.B. 16. 
oe we -(1908) 1 K B. 571 at 579.) : oad 
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and stated.ihat one of his reasons for so agreeing was that the 
fact that the board (who were the acquiring authority) might 
themselves become possible purchasers who would give a special 
price for the land, ought, to be considered. Fletcher Moulton, 

L.J., however, said that the decided cases to his mind laid down 

the prińciple that, when the special value exists only for the 
particular purchaser. who has obtained powers of compulsory. 
purchase, it cannot be taken into consideration in fixing the. 
price, because to do otherwise would be to allow -the existence 
of the scheme to enhance the value of the land to be purchased 
under it. He added that where there were other possible pur- 
chasers thére would be competition among them and this fact 
would enhance the market price. The learned Lord. Justice. did. 
not specify the authorities which laid down the principle m 
question and their Lordships are not aware of any that would 
justify it. It must, of course, be conceded that the existence of 
the scheme must not be allowed io enhance the price, if by 
“scheme” is meant the fact that compulsory powers of acquisi- 
tion have, been obtained for the purpose of carrying into effect. 
a particular scheme for the profitable use of the potentiality. 
The valuation must always be made as though no such powers 
had, been acquired, and the only use that can be made of the 
scheme is as evidence that the acquiring authority can properly 
be regarded as possible ‘purchasers. But their Lordships have 
some difficulty 'in seeing why the taking into consideration of 
the fact that the special value exists for those purhasers'only 
should be said to be allowing the existence of the scheme to 
enhance the value of the lands. The only difference that'the 
scheme has made is that the acquiring authority, who before the 
scheme ‘were possible purchasers only, have become purchasers 
who are under a pressing need to acquire the land; and that is 
a circumstance that is never allowed to enhance the value. If, 
on the other hand, the Lord Justice meant by “the scheme” the 
intention formed by the ‘acquiring authority of exploiting the 
potentiality ‘of the. land, his statement can only mean that the, 
value of the land is not to be enhanced by the fact that they 
are possible purchasers. The result of this would be that, even 
in a case. where there are two or more possible purchasers, their 
existence must-not’be allowed to enhance the value. For each 

purchaser must be deemed to havea scheme in the sense supposed, 


and the enhanceinent of value due to their competition which the 
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Lord Justice envisages will in fact be due to the “schemes”. In 
these’ circumstances their Lordships are not prepared:to follow 
the dictum of Fletcher Moulton, L. J., in the Lucas casel, and: 
prefer the opinion there expressed by Vaughan Williams, L.J. 
It is said, however, that the dictum of Fletcher Moulton, L.J., 
has already received the approval of this Board on more than 
one occasion. But in no case to which their Lordships’ attention: 
has been called was the question of the effect of there being 
only one possible purchaser of the land being considered by the 
Board, and any approval of the statement of the law by the 


Lord Justice. must be regarded merely as an approval of such’ 


statement so far as.it affected the particular question then 
before the Board. It is sufficient in this connection to refer to 
two of such cases. In Cedars Rapids Manufacturing and Rower 
Company v. Lacoste?, Lord Dunedin, in delivering the judgment 
of the Board, said this :— 


“The law of Canada as regards the principles upon which compensation 
for land taken is to be awarded is the same as the law of England and it has 
been explained in numerous cases, nowhere with greater precision than in the 
case of In re Lucus and Chesterfield Gas and Water Board, where Vaughan 
Williams and Fletcher Moulton, L.JJ., deal with the whole abies? 
exhaustively and accurately,” 


As has already been pointed out, the opinions of the two 


Lords Justices upon the question now being considered were, 


diametrically opposed to one another. The other case is that 


of Fraser v. City of Fraserville3, where Lord Buckmaster, in 


delivering the judgment of the Board, said (p. 194) :— 


“The priociples which regulate the fixing of compensation of lands 


compulsorily acquired have beer the subject of many decisions, and among: 


the most recent are those of In re Lucas and Chesterfield Gas and Water 
Board}, Cedars Rapids Manufacturing and Power Co. v. Lacoste? and Sidney 
v. North Eastern. Railway Co.* The principles of those cases are carefully 
and correctly considered in the judgments the subject of appeal, and the 
substance of them is this: that the value to be ascertained is the value to the 
seller of the property in its actual condition at the time of expropriation with 
all its -existing advantages and with all its possibilities, excluding any 
advantage due to the carrying ont of the scheme for which the property is 
compulsorily acquired, the question of what is the scheme being a question 
of fact for the arbitrator in each case.” 

It will be observed that Lord Buckmaster makes no 


reference whatsoever to the present question. But in one of.the 
cases to which the noble and learned Lord referred—namely, 
Sidney v. North Eastern Railway Co.,4 Rowlatt, J., is thought 





1. (1901) TK,B. 16, 2, (1914) ALC. 569 at 576. 
3. < (1917) A.C. 187, 4. (1914) 3 K.B. 629. 
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to. have said much.tbe same as had been said by Fletcher 
Moulton, L.J. In that case certain land possessed the potentiality 
of being used for the purposes of a railway. That potentiality 
was capable of being turned to account by a railway company 
who: had obtained compulsory powers of acquiring it and by 
the proprietor of an adjoining colliery. In assessing the 
coripensation to be paid by the railway company for the land, 
the arbitrator took into account the possibility that, but for its 
acquisition by the railway company, the colliery proprietor 
might have purchased it, but he did not take into consideration 
the possibility that the company might in friendly negotiation 


‘have been willing to pay more for it than the colliery proprietor. 


In their Lordships’ opinion he was wrong in this. The Divisional 
Court, however, on a case stated, upheld the decision of the 
arbitrator. In the course of his judgment Rowlatt, J., said 
this :-— 

“Now 1f and so long as there are several competitors including the 
actual taker who may be regarded as possibly in the market for purposes such 
as those of the scheme, the possibility of their offering for the land is an 
element of the value in no respect differing from that afforded by the possi- 
bility of offers for it for other purposes. As such it is admissible as truly 
market value to the owner and not merely value to the taker. But when the 
price is reached at which all other competition must be taken to fail to what 
can any further value be attributed? The point has been reached when the 
owner is offered more than the land is worth to him for his own purposes and 
all that any one else would offer him except one person, the promoter, who 
is now, though he was not before, freed from competition. Apart from com- 
pulsory powers, the owner need not sell to that one and that one would need 
to make higher and yet higher offers. In respect of what would he make 
them? There can only be one answer—in respect of the value to him for his 
scheme. And he is only driven to make such offers because of the unwilling- 
ness of the owner to sell without obtaining for himself a share in that 
value. Nothing representing this can be allowed.” 

_ If andso far as this means that the value to be ascertained 
is the price that would be paid by a willing purchaser to a 
willing vendor, and not the price that would be paid by a 
“driven” purchaser to an unwilling vendor, their Lordships 
agree. But so far as it means that the possibility of the pro- 
moter as a willing purchaser being willing to pay more than 
other competitors, or ‘in cases where he is the only purchaser of 
the potentiality, more than the value of the land without the 
potentiality is tobe disregarded, their Lordships venture respect- 
fully to.differ from the learned Judge. 

~ “For these reasons, their Lordships have come to the conclu- 
sion that, even where the only possible purchaser of the land’s 
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potentiality is the authority that has obtained the compulsory 
powers, the arbitrator in awarding compensation must ascertain 
to the best of his ability the price that would be paid by a willing 
purchaser to a willing vendor of the-land with its potentiality 
in the same way that he would ascertain it in acase where there 
are several possible purchasers and that he is no more confined 
to awarding the land’s “poramboke” value in the former case 
than he is in the latter. 


It is now necessary to take up once more the narrative 
of ‘the events that have led up to this appeal. On the 
5th January, 1929, the appellant filed his claim for com- 
pensation. It was certainly not lacking in courage, but it 
was lacking strangely enough in any suggestion that the land 
had a potential value as a source from which water might be 
supplied to persons or corporations outside Lova Gardens. He 
did, however, allege that Lova Gardens had a valuable potentia- 
lity as a building site and that such potentiality would be 
destroyed if he were deprived of the spring. He accordingly 
claimed Rs. 2,50,000 in this respect, calling it “Damages sus- 
tained by severance”, though in strictness it should, Bave been 
‘calléd darnages sustained by reason of the acquisition injurious- 
ly affecting his other property. He also claimed Rs. 1,200 per 
acre in respect of the land and Rs. 16,050 as the value of the 
masonry structures, roads, and trees on the land, the total claim 
amounting to Rs. 3,96,730. 


On the 18th January, 1929, the Land Acquisition Officer 
made his award. He allowed in allasum of Rs. 17,745-143 
including the 15 per cent. addition prescribed by S. 23 (2) of 
the Act. It appears from the grounds of award bearing the 
same date’ that he thought nothing of the potentiality of Lova 
Gardens as.a building site, and the existence of any such poten- 
tiality has now disappeared from the case and need not be refer- 
red to again. He valued the land at Rs. 50 an acre with the 
exception of theland numbered 2-3B which he valued at Rs. 300 
an acre. Asto the claim in respect of “Damages sustained by 
severance”, he thought that the rest of the appellant’s land 
was probably better off without the water from the spring than 
with it. The lower part of the gardens, which was marshy and 
malarious, had too much water as it was. In any case he con- 
sidered that the appellant would be amply compensated for the 
loss of the spring water by the Rs. 5,000 that he awarded under 
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this: head. The appellant's claim of Rs. 2,50,000 was, he said, 
preposterous. Ile also awarded a sum of Rs. 4,493 in respect 
of trees and buildings. The appellant thereupon required that 
the matter should be referred to the Court for determination 


-under S. 18 of the Act, and in due course it came on for hear- 
‘ing beforethe Subordinate Judge of Vizagapatain. It was then 
‘claimed: qn the appellant’s behalf that the spring could, but for 


its acquisition, have been used by him as a sourceot water supply 


either to the Harbour Authority or to the oil companies and 
others residing or carrying on business in. the harbour,area; 


and the appellant claimed to be compensated upon this footing. 


“After a lengthy hearing before him, in the course of which 
„many questions of law and fact not now in issue were discuss- 


ed, the learned Judge made his award. He found as a fact,.and 
the fact cannot he disputed, that the water of the spring’ was On 
the 13th February, 1928, capable of being used as a source of 
water supply. to persons outside the plaintiff's land. He also 


found that the.only possible buyers of the water at that date 


were the Harbour Authority itself and the oil- companies and 
labour camps that might be established as a result of the develop- 
ment of the harbour, and stated that this fact would be taken 


into consideration in fixing the amount of compensation. But, 
after considering the authorities on the subject, he came to the 
‘conclusion as a matter of law that the value to a vendor of a 
‘potentiality of his land can be assessed even though there are no 


other possible purchasers beyond the acquiring authority. Other 
principles of law stated by him for his guidance in ‘making his 


‘Award were that it was the contingent possibility of the usér 
‘that had to be taken as the basis of valuation and not thé reális- 
‘ed possibility, and that the tise to which’ the acquiring authority 
‘had actually put the property could be taken as a strong piece of 
‘evidence to show that the property acquired could be put to 
‘such’ use by’ the owner at the date of acquisition. Applying 
‘these principles; he found that the value of the land acquitéd, 
‘including the spring, was Rs. 1,05,000, which, with the addition 
‘of the 15 percent. under S. 23 (2) of the Act; amounted to 
‘Rs. 1,20,750. “The Rs. 17,745-1-3 awarded by the Land 
‘Acquisition Officer had been paid to the appellant and ‘received 
‘by him’ under protest, and deducting this sum from ‘the 
Rs. 1 20,750, there remained Rs. 1,03,004-14-9 due to the 


-appellant, This sum he decreed in favour of the appellant with 
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certain‘ interest. - The valuation of Rs: 1,05,000 was arrived at 
in'this way. Evidence had been given before the learned Judge 
by. two witnesses on behalf of the appellant.as to what would 
-be a-proper charge for water supplied to the harbour area. from 
the. spring, and they estimated the charge at Re.-1-8-0.per 1,000 
gallons. .The learned Judge, however, said that taking into 
consideration the conclusions‘arrived at by him, which were 
„presumably the conclusions of law and findings of fact referred 
to above, -he thought it would be reasonable and.; proper to fix 
the value of the acquired property, that: is, the water source, op 
‘the date of the acquisition on the basis of Re. 1 per 1,000 
gallons. Taking the normal supply of water at 50, 000 
‘gallons a day, this gave as the gross annual value of the water 
the sum of Rs. 18,250. He estimated that maintenance charges, 
„depreciation of machinery, and interest on the capital outlay, 
~would come to Rs. 12,273; but, taking these items at the round 
‘figure of Rs. 13,000, the net annual income from the | spring 
"would be Rs. 5,250. This he capitalised at 20 years’ purchase, 
„and so arrived at the Rs. 1,05,000. . Having regard, amongst 
other things, to, the extravagant claims put forward i ‘the 
elt in the first instance he awarded him no costs. ~ig 


: From this decision an appeal was taken by the present 
oie tothe High Court at Madras, the appellant lodging i a 
“fmemorandum of cross-objections to the valuation of the Sub- 
ordinate Judge which need not be specified. The appeal was 
heard by Wadsworth and Stođart, JJ., and”“judgment allowing 
the appeal was delivered on the 4th May, 1937. The reasons 
ifor this decision given by ‘Wadswotth, J., in whose judgment 
‘Stodart, J.; concurred, may be summarised | as follows :— sots 


: Thé scheme for utilisation of the water and the cartying- 
“out of anti-malarial operations ` in ‘the valley {that is, the Lova 
Gardens) was not really an independent schetne. ` It was 'tliiked 
up with a bigger scheme for getting rid of breeding placés óf 
tdosquitoes all round the southern side of. the ‘harbour ‘sé as to 
' miake the whole of ‘that aréa ft far development. ‘At the- ‘time 
‘when this scheme was promulgated: the whole ‘of: that’ area’ Was 
-undeveloped:: It was full of malaria-and-was-incapable of’; any 
‘profitable use apart- from the -success ‘of the? anti -maldzial 
icampaign of which-this acquisition. was part. : Tt was not’ cdn- 
ideivable that the present appellant himself” would ever Taye 
.beer able to develop a water supply scheme, - “carrying” out‘ the 
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neċessary anti-malarial works and thereby encouraging business 
concerns to occupy the harbour land and buy water from him, 
The conclusion, therefore, must be that the special adaptability 
of the land for the supply of drinking water had no value 
apart from the scheme for which the acquisition was made.” 


` The Harbour Authority, therefore, was at the date of the 
notification the only reasonably possible purchaser for ‘the 
drinking water supply on the appellant’s land and this being so, the 
Subordinate Judge had erred in awarding compensation for the 
special adaptability of the land to supply drinking water to 
persons outside the appellant’s land. After referring to the 
authorities and, in particular, the dictum of Fletcher Moulton, 
L. J., in the Lucas case (supra), he said :— 


f “There can be little doubt that this exposition of the law when applied 
to the facts of the present case as we have found them would justify the 
conclusion that no value can be awarded to the special adaptability.of this 
land for supplying drinking water to the harbour alone, if it can be shown 
that the land cannot have any value as a source of drinking water to anyone 
else.” 

By the harbour the learned Judge meant, of ‘course, the 
Harbour Authority. Stodart, J., who, as already stated, 
concurred in the judgment of Wadsworth, J., added that :-— 


“It is not contended that any other public authority or private undertaker 
except the Harbour Authority would ever have come forward to develop this 
area and make it habitable. Thus the value of the. . . spring as a source 
of drinking water. . . arose entirely from the Anti-Malerial Scheme 
carried out by the Harbour Authority and depended on the success of that 
scheme. To my mind S. 24, sub-S. (5) of the Land Acquisition Act is 
completely applicable to the facts of this case.” 

The appeal was accordingly allowed with costs there and 
below and theaward of the Land Acquisition officer was restored 
in toto. The memorandum of cross-objections was dismissed 
with costs. From that judgment, the necessary leave having 
been obtained, the ee now appeals to His Majesty in 
Council. 

Their Lordships agree with the High Court that on the 
13th February, 1928, the only really possible purchasers of the 
special adaptability of the appellant’s land as a water supply 
was the Harbour Authority. The position at that time was 


‘that the harbour was so far advanced that its opening in a few 


years was in contemplation. It was expected that, when that had 
taken place, oil companies and other industrial concerns, with 
their attendant labour camps, would be attracted to the harbour 
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area,,and they would all require to be supplied with.water. It 
is plain that neither the appellant nor any. purchaser from him 
would encounter any engineering difficulties in conducting the 
water from the spring to the southern boundary of the harbour 
area, Nor would they encounter any engineering difficulty. in 
conducting the water from that boundary to the premises of 
the oil companies and other concerns. They would, however, 


have had to obtain the consent of the Harbour Authority to lay, 
the necessary pipes in the harbour area itself and the possibility, 


of such consent being refused would have to be taken into 


consideration in estimating the value to the appellant of the 
special adaptability of his land, though the risk of such consent, 


being refused: was not a serious one, assuming that there was no 


other source from which the water could be profitably ‘supplied , 


by the Harbour Authority itself. There was, however, on the 
13th ‘February, 1928, a much more serious matter to be, taken, 


into consideration. As already pointed out, the harbour area 


was at that date a highly malarious place, little calculated to, 
prove attractive as a site for any industrial concern. Unless, 
therefore, this state of affairs was remedied, there would be no 
customers for the appellant’s water and the value to him ‘of the 
Special adaptability was nil. Now it is true that there was a 
practical certainty of the Harbour Authority’s taking steps to 


render the site as free as possible from malaria; for, if they’ 


did not, the harbour would not be used to any great extent 
evéh asa port of call. But, in order to carry out the necessary 
anti-malarial works, it was essential for the Harbour Authority 
to obtain a supply of drinking water from some source other 
than the wells in the area which were largely responsible for the 
malarious condition of the area and were going to be closed. 


The appellant on the 13th February, 1928, would therefore. 


have been in this dilemma. If the only other source of water 
were the appellant’s spring, the Harbour Authority would be 
the only possible purchaser. If,on the other land, the Authority 
could obtain water from other sources sufficient both for the 
atiti-malarial’ work and the supply of the traders in the harbour 


area, ‘the appellant would alniost certainly be refused permis- 
sion’ to ‘cafry ‘his competing supply over the Authority’s land. 


In point of fatt there was at one time an alternative scheme on 


foot for obtaining water known’as the Meghadrigedda Scheme.” 


The scheme was to be for the benefit of the Municipality’ of 


Vizagdpatam, the Bengal Nagpur Railway and the Harbour.’ 
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The.scheme aimed at a supply of one million gallons a day of 
which the barbour was to have 150,000 galons a day. The 
scheme has not been proceeded with, but it is impossible to say 
what would have been done about it had the spring in the Lova 
Gardens‘not been acquired. ‘In these circumstances the possibility 
of the appellant’s water being made available for the harbour 
by anyone other than the Harbour Authority: was altogether 
negligible, and the only enhancement in the value to the appel- 
lant of his land by reason: of its special adaptability as a water 
supply was the sum that the Harbour Authority, as a willing 
purchaser, would have been willing to give in excess of the 
land’s “poramboke” value. 

Their ‘Lordships have given their reasons for thinking, 
contrary to the view taken by the High Court, that such sum 
miust be taken into consideration in fixing the compensation 
payable to the appellant, and that such sum is not to be treated 
as being a negligible one merely because the Harbour Authority 
was the only possible purchaser. 

It remains to deal with S. 24 (5) of the Land Acquisition 
Act. That sub-section as applied to the present case means no 
more than this: that in valuing the appellant’s land on 13th, 
February, 1928, it must be valued as it then stood, and not as 
it would staid when the land had been acquired and the water 
on it’ used fot ‘ridding the harbour area of malaria. The Harbour 
Authority would otherwise be made to pay for the water twice 
over. But the sub-section does not mean that the possibility that 
a particular purchaser of land will give a higher price for it 
by ‘reason of its possessing a special adaptability must be dis- 
regarded merely because the land will be more valuable in his 
hands when he exploits that adaptability than it would be if 
left in’ the hands of the vendor who was unable to exploit it. 
In Clay’s case (supra), for instance, the house after being added 
tó the nurses’ hdme was no doubt tore valuable than it was 
before. That, indeed, was the reason why the trustees of the 
home paid £250 more than any other purchaser would ‘have’ 
paid. The housé in that case was held to be of the value of 
£1,000, not because that was its value after being put to the use 
for which it was acquired, ‘but because that was the price which 
the willing purchaser was prepared to pay for its acquisition. 
In° the present case the land must be valued not at the sum it 
would be` ‘worth, after it had, been acquired by the Harbour . 
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Authority and used for anti-malarial purposes, but at the sum 
that the Authority “in a friendly negotiation” (to use Lord 
Johnston’s words) would be willing to pay on the 13th Rep vents 
1928, in order to acquire it for those purposes. 

Returning to the award made in the present case by: the 
learned Subordinate Judge, it is to be observed that, in valuing 


the land with its special adaptability as being worth Rs. 1,05, 000, 


io the appellant, he did so on the footing that the appellant 
would himself have been in a position to supply the water to 
the harbour but for its compulsory acquisition by the arbour 
Authority. He would also seem to have so valued it upon the 
footing that the spring could have been made an income-earning 


concern on the 13th February, 1928.. He would otherwise have: 


made a substantial discount from the Rs. 1,05,000. It is plain, 


therefore, that in view of the fact that the water could not be’ 


exploited by the appellant himself and that it would necessarily 


be some years before the water would become a profit-earning 


asset in their hands, the Harbour Authority, however willing 
purchasers they might be, would not have agreed to pay anything 


like that sum. In these circumstances the matter should in” 


strictness be referred back to the Subordinate Judge to revise 


his award. Both the parties to this appeal, ‘however, have, 


asked their Lordships, with a view to saving expense, to state 

what should be the proper amount of the award, and this their 
Lordships have consented to do. Giving tha matter the best 
consideration they can, their Lordships are of opinion that the 


total price which the Harbour Authority would have’ been - 


willing to pay on the 13th February, 1928, for the land acquired; 
is the sum of Rs. 40,000, and this sum with the additional 
15 per cent. amounts to Rs. 46,000. In their Lordships’ judg- 
ment the order of the High Court of the 4th May, 1937, should 
be discharged except in so far as it dismissed the present appel- 
lant’s memorandum of objections with costs. The amount 


decreed by the Subordinate Judge in favour of the appellant ` 


should be reduced from Rs. 1,03,004149 to Rs. 28 294-14-9 
with interest as stated ın his award. His order as to’ costs mi1st 


stand. But the respondent must pay the appellant’scosts before: 


the High Court and his costs of this appeal. Their. Lordships 

will humbly advise His Majesty accordingly. - poor 
Solicitors for Appellant: T. L. Wilson & Co. 
Solicitors for Respondent: The Solicstor, India Office. 
ReC.G." Appeal allowed, 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Sm ALrrep Henry Liong Leacu, Chief 
Justice, Mr. Justice MapHavan Nar, Mr. Justice 
VARADACHARIAR, Mr. JUSTICE VENKATARAMANA RAO AND 
Mr. JUSTICE ABDUR RAHMAN. 


Voora Sreeramulu Chetty .. Petitioner* 
v. 
The Commissioner of Income-tax, 
Madras .. Respondent. 


Income-tax Act (XI of 1922), S. 66 (2)—Order of Income-tax Commis- 
stoner under S. 33 merely confirming an order of the Income-tax Officer 
without mentioning the question of low—If involves quastion of law under 
S. 66 (2)—Order refusing to revise “ prejudicial order". -If “ prejudicial” to 
assessee under S. 66 (2). 


If the Commissioner dismisses the petition under S. 33 without mention- 
ing the question of law ‘(supposing one arises on the order complained of), 
the Commissioner's order must be read with the order of the Income-tax 
Officer. 


An order which dismisses an application asking for the revision of a 
prejudicial order must be deemed to be “ prejudicial” within the meaning of 
S. 66 (2), and an application for reference is competent. 

N.A.S.V. Venkatachalam Chettiar v. Commissioner of Income-tas, 
Madras, (1934) 68 M.L.J. 227: LL.R. 58 Mad. 367: 8 I.T.C. 74 (F.B.), over- 
ruled. 


The application came up for hearing before the Chief 
Justice, Madhavan Nair and Varadachariar, JJ. 

A preliminary objection was raised on behalf of the 
Commissioner of Income-tax that no order had been passed 
under S. 33 which was ‘prejudicial’ to the assessee. ` 

ORDER OF REFERENCE TO A FULL BENCH. 

The Chief Justice.—A preliminary objection has been taken 
on behalf of the Commissioner of Income-tax. It is said that 
the application for reference is incompetent and reliance is 
placed on the decision of this Court in N.A.S.V. Venkatachalam 
Chettiar v. Commissioner of Income-tax, Madras, where it was 
held that the words ‘otherwise prejudicial’ appearing in S. 66 
(2) of the Income-tax Act meant anorder made by the Commis- 
sioner altering the position of an assessee or applicant to that 
person’s prejudice. If the order of the Income-tax Commis- 





* ©. P. No. 146 of 1938. 10th November, 1938. 
1. (1934) 68 M.L.J. 227: LL.R. 58 Mad. 367: 8 LT.C, 74 at 76 (F.B,). 
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sioner merely confirmed an order. tbis would not amount to 
passing an order prejudicial to the petitioner or applicant under 
this section. It seems to us that this question is opento further 
argument and must be referred to a Full Bench of five Judges. 
The question referred will be in these words -— 
“Was N.AS.V. Venkatachalam Chettiar v, Commissioner of Income- 

tax, Madras, rightly decided?” Q 

K. Bhimasankaran for Petitioner. 

M. Patanjali Sastri for Respondent. 

The Court delivered the following 


Jupcments: The Chief Justice.—The question which has 
been referred is whether the caseof N. 4. S. V, Venkatachalam 
Chettiar v. Commissioner of Income-tax, Madras, was 
rightly decided. The answer depends on the meaning to be 
given to the word ‘prejudicial’ in S. 66 (2) of the Indian 
Income-tax Act. S. 66 (2) states that within sixty days of the 
date on which he is served with notice of an order under S. 33 
enhancing an assessment or otherwise prejudicial to him the 
assessee may require the Commissioner of Income-tax to refer 
to the High Court any question of law arising out of the order. 
S. 33 authorises the Commissioner of Income-tax of his own 
motion to call for the record of a proceeding under the Act 
which has been taken by an authority subordinate to him or by 
himself when exercising the power of an Assistant Commis- 
sioner under sub-S. (4) of S. 5, and having called for the 
record he is etnpowered, subject to the provisions of the Act, to 
pass such order as he thinks fit, but he may not pass an order 
prejudicial to an assessee without hearing him or giving him a 
reasonable opportunity of being heard. The section makes no 
mention of the right of an assessee to move the Commissioner 
to take action but as the Commissioner may take action of his 
own motion the assessee must have the right of calling his 
attention to a prejudicial order and of asking that action be 
taken. This in fact frequently happens. 

In Venkatachalam Chettiar’s case,1 the petitioner applied to 
the Income-tax Officer for a refund of income-tax under S. 48 
of the Act, but his application was refused. The petitioner 
then filed an application asking the Commissioner to revise the 
order of the Income-tax Officer under S. 33. Having heard 





1, (1934) 68 M.L.J. 227: LL.R. 58 Mad. 367: 8 I.T.C. 74 at 76(F.B.). 
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the application the Commissioner. refused to interfere. The 


petitioner then required the Commissioner to refer the matter 
to- the High Court under S. 66, (2) of the Act as involving a 


question of law.: The Commissioner dismissed the application 
on the ground that it was incompetent. His reason was that 


his order under S. 33 was not one enhancing the assessment or 


otherwise prejudicial to the applicant. In accepting this inter- 
pretation, Beasley, C.J., observed :— 


“What S. 33 clearly contemplates is an order made by the Commissioner 
which alters the position of an assessee or an applicant to that person’s 
prejudice. In this particular case, his position had been prejudiced already 
by the refusal of the Income-tax Officer to grant him the refund which he 
required. The Commissioner's order did no more than leave him in that 
position and, it is quite clear to us, was not an order which was prejudicial 
to the petitioner in the sense intended, namely, that bis position at that time, 
that is, the date of the Commissioner’s order, was altered by that order to 


‘one of prejudice to him,” 


With these observations the other Judges (Ramesam and 
King, JJ.) agreed. 

l With great respect I am unable to accept this interpreta- 
tion.’ It means that the Commissioner’s order must be more 
prejedicial than the order complained of before it can come 
within the purview of S. 66 (2). The section does not say so. 
All that it contemplates is a prejudicial order. It seems to me 
that if an order of the Income-tax Officer is prejudicial an 
order which confirms it or rejects an application asking that it 
be revised ig also prejudicial. It could not be said that a 
decree of an appellate Court dismissing an appeal from a Court 
of first instance is not prejudicial to the appellant. It is just 
as prejudicial as the original decree. There is no difference in 
this respect between the dismissal of an appeal and the dismissal 
of an application for revision when the law permits such an 
application to be made. 

In expressing this opinion I have not t Tost sight of the first 
proviso to S. 66 (2), which reads as follows :— 


“Provided that a reference shall lie from an order under S. 33 only ona 
question of law arising out of that order itself, and not on a question of law 
arising out of a previous order under S. 71 or S. 32 revised by the order 
under S. 33.” 

S. 66 (2) also applies to orders made under Ss. 31 and 32. 
Mr. Patanjali Sastri has suggested that the proviso only 
relates” to ofders under Ss. 31 and 32 revised under S. 33. In 
other words he asks the Court. to read the second part of the 
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proviso as governing the first part. I do not read it in that 
way. I consider the effect of the proviso to be this. A 
reference shall lie only when a question of law arises out of the 
order passed under S. 33 but if the matter is one which relates 
to an order under S. 31 or S. 32 a question of law which arose 
out of the previous order alone cannot be referred. 

Reading the first part of the proviso as standing alone it 
does not mean-that the Commissioner can render the provisions 
of sub-S. (2) nugatory by dismissing the assessee’s petition 
without stating his reasons. When the Commissioner receives 
a petition filed under S. 33 it is his duty to consider it and pass 
an order on it. If the. petition relates to an order of the 
Income-tax Officer the consideration of the petition involves the 
consideration of the Income-tax Officer’s order and if the Com- 
missioner dismisses the petition without mentioning the question 
of law, supposing one arises on the order complained of, the 
Commissioner’s order must be read with the order of the Incéme- 
tax Othcer. Whether a question of law arises on an order of the 
Commissioner passed on an application under S. 33 will dependon 
the circumstances of the particular case, but because a ques- 
tion of law is not set out in an order does notnecessarily follow 
‘that a question of law does not arise. The Commissioner cannot, 
of course, be required to receive a frivolous or belated petition. 

Our attention has been drawn to the’case of The Central 
India Spinning, Weaving and Manufacturing Co., Ltd. v. 
The Commissioner of Income-tax, Central and United Provinces|, 
in which the Nagpur High Court followed the decision in 
Venkatachalam Chetitar’s cases and considered the first proviso 
to S. 66 (2). The Court accepted Venkatachalam Chettiar’s 
case3, without discussing it and therefore its judgment does not 
carry the matter further. With regard to the proviso the Court 
considered that its true intent is that a question of law that is 
common to both the Assistant Commissioner’s and the Commis- 
sioner’s order is not a proper subject-matter of a reference un- 
less the question of law is raised ona reference from the decision 
of the Assistant Commissioner. This question does not arise in 
the present case and we are not called upon to discuss it. 

The answer that I would give to the question referred is 
that N. A. S.V. Venkatachalam Chettiar v. Commissioner 
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of Income-tax, Madrasi, was wrongly decided and that an 
order which dismisses an application asking for the revision of 
a prejudicial order must be deemed to be prejudicial within the 
meaning of S. 66 (2). 

The costs of this reference will be made costs in the case 
out of which it arises and we fix the amount at 150. 


Madhavan Nair, J.—I agree. 
Varadachartar, J.—I agree. 
Venkataramana Rao, J.-—I agree. 


Abdur Rahman, J—I concur and wish to add nothing 
more. 
K.S. — Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MB. JUSTICE VARADACHARIAR AND MR. JUSTICE 
ABDUR RAHMAN. 


Yerlagadda Mahalakshmi .. Appetlant® (Plaintif) 
v. 
Midde Somaraju and others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O.21, r 62—Morigage'of 1917— 
Attachment before judgment of some morigaged properties in 1918—Sale to 
mortgagee a few months later—Sale by attaching decree-holder in execu- 
Hon—Claim petition by mortgagee—Sale held invalid but mortgage recognised 
No suit under O. 21,7. 63—Effect of sale to morigagee—Effect of claim 
order—Cowurt auction-purchaser if can plead extinguishment of morigage— 
T.P, Act, S. 101—-A pplicabikity of. 

A suit was filed to recover money due ona mortgage for Rs. 3,000 execut- 
ed in plaintiffs favour by defendants 1 to 3 and their father on 13th March, 
1917, In August, 1918, g third party who had a money claim against the 
mortgagors attached some of the mortgaged items before judgment. On 
2nd October, 1918, the mortgagors purported to sell the mortgaged items to 
the plaintiff under Ex. I partly for the mortgage amount and partly fora 
further consideration of Rs. 441 When the money-decree-holder brought 
the properties to sale in execution, the plaintiff filed a claim petition on 29th 
September, 1920. He set up his sale and in the alternative his mortgage. The 
executing Court held that the sale being subsequent to the attachment was 
invalid against the attaching decree-holder but directed the sale to be held 
subject to the mortgage “referred to by the decree-holder”. The property 
was so sold and purchased by decree-bolder and later conveyed by him to 
seventh defendant Asa result plaintiff lost possession of some items and 
retained possession of the others. So he filed this suit for recovery of the 
amount on foot of the mortgage. The seventh defendant, relying on I,L.R. 57 
M. 195, contended that the sale must be deemed to have extinguished the 
mortgage and that the later events could not revive the plaintiffs claim 
under the mortgage. 


L (1934) 68 M.L.J. 227: LL.R. 58 Mad. 367: 8 I.T.C. 74 (F.B.). 
* Appeal No. 245 of 1934, 10th November, 1938, 
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Held, that the plaintiffs’ claim under the mortgage was not extinguished 
by the sale and was enforceable that Daso Polat v. Narayana Patro, 
(1933) 65 M L.J. 819: ILR.57 Mad. 195, was distinguishable as here 
the claim order was one under O. 21, r. 62, The decree-holder did not impeach 
the order nor the plaintiff. So the sale was gone and the Court only sold the 
equity of redemption. But in Daso Polat v. Narayana Patro, (1933) 65 M.L.J. 
819: I.L.R. 57 Mad. 195, claim petition was dismissed as late and therefore it 
was not possible to say that the Court upbeld the mortgage there. 


Daso Polat v. Narayana Patro, (1933) 65 M.L.J, 819: IL.R. 57 Mad, 195, 
doubted and distingnished. 


Gopal Sahoo v. Gunga Pershad Sahoo, (1882) I.L.R. 8 Cal. 530, followed. 


Lachman Prasad v. Lachmeshwar Prasad, (1922) 20 A.L.J. 151: 66 I.C. 
203 not, followed. i 


Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in O.S. No. 1 of 1932. l 

K. Bhimasankaran for Appellant. 

P. Somasundaram for Respondents. 

The judgment of the Court was delivered by 

Varadachariar, J—The appellant sued to recover money 
due under a mortgage deed for Rs. 3,000 executed in his favour 
by defendants 1 to 3 and their father on 13th March, 1917. 
The seventh defendant was the principal contesting defendant. 
His defence was in the main founded upon certain events that 
happened in 1918 and 1920. 


In August, 1918, a third party who had a money claim 
against the mortgagors attached some of the mortgaged items, 
before judgment, pending his money suit against them. On 
2nd October, 1918, the mortgagors purported to sell the mort- 
gaged items to the plaintiff under the original of Ex. I partly 
for the mortgage amount and partly fora further considera- 
tion of Rs. 441. When the money decree-holder attempted to 
bring the properties to sale on the basis of the attachment 
already made, the plaintiff filed a claim petition (Ex. G) on 
29th September, 1920. In this petition she claimed one of two 
reliefs: she set up her sale and asked that the property should 
be released from attachment, in the alternative, she asked that 
even if the sale should be held to be invalid as against the 
attaching decree-holder, the execution sale should be directed to 
be held subject to the mortgage in her favour. It appears from 
the endorsement on Ex. G that the decree-holder himself had 
referred in his sale proclamation to the mortgage in the plaintiff’s 
favour but suggested that it was supported by consideration 
only to the extent of Rs. 2,500. When the matter came on 
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for final disposal the executing Court held that the sale having 
been effected subsequent to the attachment was invalid as 
against the decree-holder and it directed the sale to be held 
subject to the mortgage “referred to by the decree-holder.” The 
property was accordingly sold subject to the mortgage and 
purchased by the decree-holder himself, who in turn conveyed 
it to the seventh defendant as the result of a decree for specific 
performance of an agreement entered into between them. The 
result of the execution sale was that the plaintiff was deprived 
of possession of items 1, 2 and 4 to 6 of the plaint schedule and 
retained possession only of items 3 and 7. The plaintiff accord- 
ingly filed this suit for the recovery of the amount due under 
the mortgage, contending that as the sale had failed, he was 
entitled to fall back upon the mortgage. The seventh defendant 
contended that the sale must be deemed to have extinguished 
the mortgage and that the subsequent events could not revive 
the plaintiff’s claim under the mortgage. The learned Subor- 
dinate Judge gave effect to this contention and dismissed the suit. 
The seventh defendant raised other contentions which formed 
the subject-matter of the other issues raised in the case. One 
of them was a plea of partial discharge which forms the subject- 
matterof the fourth issue. Another wasa claim that the plaintiff 
should give credit as against the mortgage amount and the 
interest due thereon for the profits realised by him during the 
time that he had been in possession of the properties sold to him. 
Finally there was a question of the amount which the plaintiff 
was entitled to recover in view of the fact that he still retains 
as vendee two items of the hypotheca. 


So far as the lower Court dismissed the plaintiffs suit, we 
are unable to concur in its decision. The decision is mainly 
based on the judgment of this Court in Daso Polat v. Narayana 
Patroi. We shall presently show that that case is distinguisha- 
ble on its facts; but we think it right to add that we are, with 
all respect, unable to concur in some of the observations in that 
case. In the present case, the order Ex. G-1 was clearly an 
order under O. 21, r. 62, Civil Procedure Code. As we have 
already stated, the plaintiff put forward alternative claims in 
his claim petition—one on foot of the sale in his favour and the 
other on footof the mortgage. The Court rejected the claim 
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based on the sale but upheld the claim based on the mortgage. 
Neither party took steps to impeach that order and it became 
conclusive between the claimant and the decree-holder in the 
money suit. The Court accordingly purported to sell only the 
equity-of redemption and the decree-holder (who became the 
auction purchaser) having purchased only the equity of redemp- 
tion could convey only that interest to the present seventh defen- 
dant. In respect of these facts the position in Daso Pola v. 
‘Narayana Patrol was very different. The claim petition there 
was dismissed as preferred too late and as no suit was brought 
by the claimant under O. 21, r. 63, Civil Procedure Code, that 
order became final. It was in those circumstances impossible 
to imply any adjudication that the claim founded on the mort- 
gage was well founded. The learned Judges had therefore to 
hold that the reference to the mortgage in the sale proceedings 
amounted io nothing more than a notice to intending purchasers 
under r. 66 of O. 21, Civil Procedure Code. It is on that 
footing that they held that the Court auction purchaser was not 
precluded from contesting the existence or validity of the 
mortgage. On the facts of the present case as we have set out 
above neither the decree-holder in the money suit nor the Court 
auction purchaser nor the seventh defendant as the purchaser 
from him could go behind the order in the claim proceedings 
which upheld the mortgage claim. We may also point out that 
in Daso Polai v. Narayana Patrol, the learned Judges laid stress 
on the fact that even in the claim petition the claim based on the 
mortgage was never put forward and that the claimant insisted 
that the mortgage had been discharged by the sale deed in his 
favour. The conclusion reached in that case that the mortgage 
had been extinguished has largely been based upon this ground. 
That ground also will not avail the seventh defendant in this case 
because as already stated the claim was put forward both on 
the mortgage and on the sale. The portion of the judgment 
with which we are unable to agree is the interpretation which 
the learned Judges have placed on S. 101 of the Transfer of 
Property Act. With all respect we think that in a case like 
the present it must be presumed that it is to the advantage of 
the mortgagee to keep his interest as mortgagee and his interest 
as purchaser of the equity of redemption distinct because of the 
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intervening attachment against which his ‘sale cannot be 
effective. 

The question in this class of cases is not whether the sale 
is not effective as between the vendor and the vendee, but 
whether there being the possibility of the sale proving ineffec- 
tive as against a third party, itis not to the interest of the 
mortgagee not to treat his mortgage, as extinguished by the 
sale. In the application of this principle of presumed intention, 
it makes no difference whether the third party is allowed to claim 
in preference to the sale, on the ground of his being a subse- 
quent encumbrancer or on the ground of his being an attaching 
decree-holder. If the decree in pursuance of which the attach- 
ment was made is paid off, the sale will of course stand as 
between the vendor and the vendee and the mortgage will be 
satished. But if in pursuance of the attachment the properties 
are brought to sale in execution, the vendee is deprived of his 
rights under the sale to the extent to which the properties are 
sold in execution and we think that there is no meaning in say- 
ing that even to this extent, the sale is operative as between the 
vendor and the vendee. This seems to us to be the principle of 
the decision in Gopal Sahoo v. Gunga Pershad Sahool, which we 
are prepared to follow. The learned Subordinate Judge dis- 
tinguished that case as a decision under the Civil Procedure 
Code of 1882 according to which he thought that a transfer 
pending an attachment was wholly void whereas under the 
present Code, it is voidable only as against the rights enforcea- 
ble under the attachment. This distinction drawn by the learn- 
ed Judge is obviously erroneous. The law has always been 
that transfer pending an attachment is void only as against the 
rights enforceable under the attachment. i 

The learned Counsel for the respondent drew our attention 
to a decision of the Allahabad High Court in Lachman Prasad 
v. Lackmeshwar Prasad®. With all respect, we are unable ‘to 
follow that decision. The sale was there made to the father of 
the mortgagee and the father was a member of a joint Hindu 
family with the mortgagee. The sale deed directed that a 
portion of the consideration should be applied by the vendee to 
discharge the mortgage bond in favour of his son. The 
learned Judges observed that the father and the son must be 
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IT] THE MADRAS LAW JOURNAL REPORTS. 77 


treated as virtually one and the same personand that the direc- 
tion to the father to pay off the mortgage must be treated as an 
extinction of the mortgage debt. We do not find any refer- 
ence in the judgment to the principle of S. 101 of the Transfer 
of Property Act. In the leading case in Gokuldas Gopaldas 
v. Puranmal Premsukh Dasi, their Lordships of the Privy 
Council referred to the practice prevailing in England of 
circumventing the doctrine of Toulmin v. Steere®, by takimg a 
conveyance of the equity of redemption in favour of trustees 
for the benefit of the prior mortgagee and added that in India 
it was unnecessary to resort to this conveyancing device and 
as a rule of equity the principle of presumed intention to 
keep the mortgage alive might be applied. It seems to us that 
what was done in the Allahabad case was practically the con- 
veyancing device referred to by their Lordships of the Privy 
Council in Gokuldas Gopaldas v. Puranmal Premsukhdas! and 
if even under the decision in Toulmin v. Steere®, such a device 
would have prevented the extinction of the mortgage, we 
venture to think with all respect that it would be a fortiori so 
in this country. 

Though S. 101 of the Transfer of Property Act has 
generally been invoked in cases where the rights of mesne 
encumbrancers come up for decision, the principie of the section 
is not limited to those cases. It only lays down a general rule 
of presumed intention and where the later conveyance will be 
inoperative as against any intermediate right whether founded 
on an encumbrance or on an attachment, the principle must be 
held equally to apply. In Dinabundhu Shaw Chowdhry v. 
Jogmaya Dasi®, this question had to be considered in respect 
of the effect of an intermediate attachment, as in the present 
case, and their Lordships observed (at p. 164): 


“It is idle to contend that there was any intention to extinguish the 


old mortgages for the benefit of the execution creditor or any purchaser at 
the sheriff's sale.” 


We must accordingly hold that the plaintiffs’ claim under 
the suit mortgage has not been extinguished by the subsequent 
sale and that it is enforceable in the events that have happened. 
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Mr. Somasundaram next contended that according to the 
proper construction of the order. (Ex. G-1) the mortgage must 
be held to be valid only to the extent of Rs. 2,500. Wedo not 
think that is the effect of the order. The only point then 
decided was that as between the sale and the mortgage the 
Court upheld the mortgage and negatived the claim under the 
sale. This is made clear by the use of the words ‘mortgage 
referred to by the decree-holder’ instead of words like ‘mortgage 
admitted by the decree-holder’. The Court has now found that 
the mortgage was fully supported by consideration and nothing 
has been shown against the correctness of that finding. 


It remains to deal with two other questions raised by Mr. . 
Somasundaram on behalf of the seventh defendant. He first 
conterided that the lower Court’s finding on the fourth issue was 
not in accordance with the evidence and that the issue should 
have been found in his client’s favour. This relates to a plea 
of discharge, it being the seventh defendant’s case that in or 
about April, 1925, he paid to the plaintiff a sum of Rs. 1,950 in 
full quit of so much of the mortgage debt as would be recover- 
able from the properties agreed to be purchased by the seventh 
defendant. Though the seventh defendant is not able to fix the 
exact date of payment, he states that the agreement between 
himself and the Court auction purchaser was in February, 1925, 
and, that the payment to the plaintiff was about two months 
later., Though the learned Sub-Judge has not discussed in 
detail the evidence bearing upon this question, he has clearly 
indicated that he was not impressed by the evidence adduced in 
support of the plea of discharge. . We have been taken by Mr, 
Somasundaram through the relevant portions of the oral 
evidence, and we seeno reason to come to a different conclusion. 
The seventh defendant has not thought fit to take any voucher 
for the payment of such a large sum of money nor has he even 
cared to insist upon the payment being endorsed on the mortgage 
bond. Even according to his version, the plaintiff promised to 
make the endorsement in due course and yet, after the plaintiff 
had failed iq do so for more than a year, the seventh defendant 
never even thought fit to send any notice to the plaintiff com- 
plaining of her conduct. Further, the seventh defendant's 
evidence as to the circumstances under which the alleged 
payment was made and the manner in ‘which he found the 
money to make the payment, is not at all convincing. Itis very 
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doubtful if at or about this time he had the money to pay at 
all D.W. 1 whose help has been availed of to support this 
story apparently because he had to receive some money from 
the plaintiff, is the son-in-law of the seventh defendant's 
brother and assuming ıt to be true, that he had to receive a sum 
of Rs. 200 from the plaintiff and did receive it about this time, 
we are not, by any means satisfied that there is any connection 
between that transaction and the alleged payment by the seventh 
defendant to the plaintiff. The remaining witnesses who 
support this story of payment do not really seem to have had 
anything to do with the transactions between the plaintiff and 
the seventh defendant and, as one of them admits, it is probably 
the seventh defendant’s local influence that has enabled him to 
get these witnesses to support his story. We must accordingly 
find against the seventh defendant on his plea of alleged 
discharge. 

The second issue raised the question of the accountability 
of the plaintiff for the profits received by her from the lands 
which had been purchased by the seventh defendant. The law 
on this point is not, by any means, settled. We may observe in 
passing that the observations in Muthammal v. Rasu Pillaii are 
not wholly reconcilable with the view taken in Natesan 
Chettiar v. Ramalinga Chethar§. As we do not Propose to 
decide the question as an abstract question of law in this case, 
we do not think it necessary to refer to the cases in detail, We 
only wish ‘to guard ourselves against being understood as 
concurring in all the observations in Natesan Chettiar v. Rama- 
linga Chettiar’. For instance, the statement that a purchase by 
a prior mortgagee in execution of a decree obtained in his suit 
without impleading the puisne mortgagee therein is a nullity 
and will not be effective even to pass the title of the mortgagor 
as against the puisne mortgagee seems to us too broadly stated. 
In the circumstances of the present case and in view of the fact 
that a petition has been filed before us on behalf of the seventh 
defendant for relief under the Agriculturists’ ‘Relief Act (IV 
of 1938), we think it best to hold thatno accounting isnecessary 
and it would be more equitable to say that after 23rd October, 
1920, the plaintiff is not entitled to claim interest as against the 
seventh defendant to the extent of the Proportion ‘of the 
a 

1, (1917) LLR. 41 Mad. 513. 2. (1937) 46 L.W: az. ~ 
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mortgage debt recoverable from the properties in the seventh 
defendant's possession. In this view, there is no occasion in 
our opinion, to deal with the petition under Madras Act IV of 
1938 either. As the plaintiff has become: the owner of the 
equity of redemption in some of the items of the mortgage 
property, the morigage must be held to have been split up and 
the plaintiff will be entitled to a decree only for a proportionate 
share of the mortgage debt as against the properties purchased 
by the seventh defendant. 

` The parties are not.able to agree before usas to the propor- 
tion. The lower Court will ascertain. the amount due for. 
principal and interest as per terms of the mortgage bond, on 
23rd October, 1920, the date on which the seventh defendant’s 
vendor became the Court auction purchaser; out of that amount, 
there will be a decree for sale of the properties purchased in 
that Court sale by the seventhdefendant’s vendor for an amount 
bearing the same proportion to the mortgage debt due on that 
date as the said properties bear to the entirety of the mortgaged 
properties valued as on the date of the mortgage. e 

The appeal is allowed and the case will be sent back to the 

lower Court to give effect to the above directions and pass a 
preliminary decree for sale for theamount ascertained as above. 
The plaintiff and the seventh defendant will pay and receive 
proportionate costs both here and in the Court below. 


< S. V.V. l Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary . Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 





The United Motor Finance Company .. Plaintiffs* 
3 v. 
Fiat Motors Eastern India Agency ts Defendants. 


Civil Procedwre Code (V of 1908), O. 21, rr. 41 and 42—Decree directing 
inquiry as to damages—Applicability of O 21, r. 41—Position under Old 
Codes of 1877 and 1882, Ss. 255 and 267.. ; 

On the question whether a plaintiff, who has obtained a decree directing 
an enquiry as to damages, is entitled to invoke the aid of O. 21L r. 41, Civil 
Procedure Code, in order to enable him to effect an attachment in pursuance 
of the right given to him under O. 21, r. 42, ‘Civil Procedure Code, 

Held, that he is entitled to the benefit of that provision and the’ Court is 
vested with the discretion whether to give relief under O. 21, r. 41 or not. 


* Application No. 2666 of 1938 in ` ` 30th January, 1939. 
C. S. No. 57 of 1934, Aa he ee er ad 
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Bivi Ammal v. Union Bank, Lid., A.I.R. 1938 Mad. 771, relied on. > 
Up to the passing of the present Code the law is fairly glear , th shee 
holder of a decree directing i inquiry into meshe profits ¢ can ply to’ the 
to ‘have ' the judgment- -debtor examined in order to ascertain what ara 
he is posseased of for the purpose of effecting Ah ieni of the, property 
in dtdér fo enable him to get satisfaction vf his to 
© O. 21,142 replaces S. 255 of the Code vf py 1882 and O. 21, r. 41 
replaces S. 267 of the Code of 1877,.1882:. The only -differengs iatrodiced im 
the new Code is where a decree directs an inquiry into, the mesne profits the 
uiry is in the suit itself and not by way of execution; but still ‘the principle 
of S 255 is retained in enacting O. 21, +. 42 ‘This seems 'to indicate that! 
partial execution is permitted in the case'of a decree directing „an inquir) 
into mesne profits pending final ascertainment of the game.., Bpt the interpre-, 
tption adopted under the old Code in regard | toa decree ‘for’ paneer 
esne profits or toa similar telief would still hold g e ‘See’ Ramésats 


Aiyar v: Vedambal Ammal, (1934) 67 ML J. 303: LL.ROS8 Madi 233; : Sharodat, 4 


Moyee Burmones,v.Wooma Moyee Burmones, '(1867) g W.R. 9 and: V iray 
raghava Aiyangar v. Varada Atyangar, 1882) I L.R.5 Mad. 133, redied on. 


„n S.F. Narayana Aiyar for Plaintiffs, 7 ee ee 
ai C. Narasimhachariar for Defendants... 0. 0. i j 
‘The Court delivered the following. ` © foots l y 
JupcMENnT.—Phe question ‘in ‘this appeal'is whether a! 
plaintiff: who has obtained a decree: dirécting 4m enquiry as to 
damages is entitled to ‘invoke ‘the aid of 9. ‘Bi a. 41, Civil 
Prpcedure Code; in order to enable him to effect an attachment, 
in. pursuance of the right given to‘himi under O:: 21, r. 42, Civil 
Procedure - Code.* The learned Master to jok the : view that he i is 
not entitled’ to the benefit of O. 21, r. Al, ‘Civil, Procedure Code, 
The language of O. 21, rr. 41 and! 42 prima facie tends: inf 
favour of the said view. ‘The words ‘as in the case of 
ordinary decree for the payment of 7 money,” in ©; (21, a 
would seem to indicate that a decree directing an enquiry as to 
rent’ or mesne profits or any other ' matter ilike, the, ‘one in 
question, damages, is not a decree. for payment.of money. + But 
on a close examination of the section's in 'the light: afforded by 
the history of thé sections and the interpretation placed on, the 
corresponding provisions in the prior Codes, of. Civil Procedure, 
I have come to a different conclusion, . In the Code of, 1859 
there was no provision corresponding to „O. 21, r. 42, , Civil 
Procedure Code. “The relevant sections of ‘the said Code bearin 
on the mdtter are Ss. 201, 232 and 219. $. 201, so ‘fap as, it i 
relevant for the Purpose of this case, Tuns thus: 


~X 


uf the. decree be for' money, it shall be enforced by fue fmprisonment 
of the party against whom the decree is made, or by the attachment and sale 
of his property, or by both if'necessaty.” 
11 
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S. 232'is in these terms :— ' 
“Tf the decree be for money, and the amount thereof is to be levied from 


the property of the person against whom the same may have been pronounced: 
the Court shall cause the property to be attached in the manner following.” 


In Sharoda Moyer Burmoneev. Wooma Moyee Burmoneei, 
there was a decree for possession and mesne profits the amount 
of which had to be determined in the course of the execution. 
It was held that the decree for mesne profits was a decree for 
money within the meaning of S. 232 of Act VIII of 1859. 
After getting possession of the property in pursuance of the 
decree an application for attachment of certain property was 
made and effected and after the amount of mesne profits had 
been determined, the sale of the property took place. Objection 
was taken to the legality of the sale on the ground that there 
was no legal attachment of the property previous to the sale. 
This contention was negatived both by Justice Jackson and 
Justice Hobhouse on the ground that the decree for -mesne 
profits was a decree for money and attachment could be effected 
in pursuance of such a decree. Justice Jackson remarked thus: 


“This decree, it seems to.me, was a decree for money within the terms of 
S. 232 ef the Civil Procedure Code, and, that being so, I see no irregularity 
in the decree-holder applying for attachment of the Judgment-debtor’s pro- 
perty, so that the property might be held in attachment, and protected from 
alienation pending. the ascertainment of wassilat, that is of the precise 
amonnt of money due. This, it appears, is precisely what happened in the 
present case. The enquiry into the amount of wassilat was going on, and the 
property was held ander attachment, and, when the amount of wassilat had 
been determined, and not until then, notice of sale.was issued, and the sale 
took place The sale, therefore, at any rate, was in satisfaction of a decree 
for money of which the amount had been by that time ascertained.” 

To the similar effect Justice Hobhouse says :— 

“Then, as to the attachment, I think that this decree was, iu reality, a 
decree for money. It did not and could not have stated the exact amount of 
money ; it did state that a certain amount of wassilat or mesne profits was to 
be ascertained and obtained. That being so, it was a decree for money, and, 


being a decree for mdhey under Ss. 232 and 235 of the Civil Procedure Code, 
an attachment properly followed upon the decree.” 


In the view taken by the learned Judges, namely, that 
though the amount of mesne profits, was to be ascertained the 
decree represented a sum of money and wag therefore a decree 
for money, S. 219 of the Code would be applicable, and that 
section ran thus: — 


* Before granting the order for a general attachment, or at the inseanes 
of the plaintiff at any time after judgment, and before complete execution of 





1. (1867) 8 W.R. 9. 
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the decree, the Court may summon the person against whom the application 
ig made, and examine him as to the property liable to be seized in satisfac- 
tion of the judgment. The Court may. also of its own motion or at the 
instance of any person interested in the enquiry, summon any other person 
whom it may think necessary and examine him in respect to such property, 
and may require the person summoned to produce all deeds and documents 
in his possession or power relating to such property a 

From the language of the section it is clear that that 
section can be availed of by a decree-holder after judgment and 
before complete execution of the decree and in the case of 
preliminary decrees complete execution cannot be had till thè 
amount is finally fixed. Two years after the decision in Sharoda 
Moyes Burmonee v. Wooma Moyee Burmoneel, Sir Barnes 
Peacock observed that where a decree awarded possession and 
directed an enquiry as to mesne profits the decree as to mesne 
profits could not be executed until they were ascertained. (Haro 
Sanker Sandyal v. Tarak Chandra Bhuttacharjee3.) Justice 
Jackson was a party to this judgment. It was with reference 
to this view that the legislature in enacting the Code of 1877. 
replaced Ss. 230 and 231 by Ss. 254 and 255 which ran thus :— 

“S, 254.—Every decree or order directing a party to pay money, as 
compensation or costs, or as the alternative to some other relief granted by 
the decree or order, or otherwise, may be enforced by the imprisonment of 
the judgment-debtor, or by the attachment and sale of his property in manner 
hereafter provided, or by both.” 

“S, 255.—-Lf the decree be, for mesne profits. or any other matter the 
amount of which ìn money is to be subsequently determined, the property of 
the judgment-debtor may, before the amount due from him under the decree 
has been ascertained, be attached as ın the case of an ordinary decree for 
money.” 

S. 254, replaced Ss. 201 and 232 of the Code of 1859 and 
S. 255 has been enacted in accordance with the decision in 
Sharoda Moyee Burmonce'v. Wooma Moyee Burmoneel.. The 
use of the word ‘ordinary’ in S. 255 is significant. The Legis- 
lature has used that word to mark the difference between a 
decree for money simpliciter and a composite decree for posses, 
sion. and mesne profits which would not be strictly a decree for 
money. Therefore the use of the words “as in the case of an 
ordinary, decree for the payment of money ” clearly show that 
in a case where a decree directs'an inquiry as to mesne profits 
the decree so far as the mesne profits are concerned would be a 
decree for money though it may not be an ordinary decree for 
money. In Viraraghava Aiyangar v. Varada Aiyangara, a 





1 (1867) 8 W.R. 
2, (1869) 3 Beng. L.R, (App. Civ-) "id at 118 and (19, 
ad 882) LL.R. 5 Mad. 123. 
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question arose whether a decree for mesne profits wasa decree 
for money. The petitioner in that ‘case who held a decree for 
mesne profits, not yet ascertained, applied on 28th June, 1881, 

to the Court of the Subordinate Judge of Kumbakonam to stay 
the sale of the judgment-debtor’s land which was being brought 
in execution of another decreein order that he might attach the 
land in execution of his decree. This application was rejected 
on 29th June, on which date the property was also sold. On the 
same date after the rejection of the application the said petitioner 
applied to the Court for a rateable distribution of the proceeds 
of the sale. The question was whether he would be entitled to 
such a rateable distribution under S. 295 of the Code. Held 
he would be. The judgment of the Court (Turner, C. J. and 
Muttuswami Aiyar, J.) was delivered by Turner, C. J., who 
remarked thus :-— 

‘The decree held by the petitioner for mesne profits was a decree for 
money. Although the amount was still uncertain, the petitioner had ‘applied 
to the Court to execute that decree. He had not only petitioned that the 
mesne profits should be ascertained but he had.epplied on Ist April, 1881, to 
attach certain immovable property under S 255. He came within. the 
purview of S. 295.” 

Therefore the decision is ‘a clear nies for the position 
that a decree directing an inquiry as to mesne profits is a decree 
for money within the: meaning of Ss. 255 and 295. S. 295 
imposes two conditions; the decree-holder who applied for 
rateable distribution must hold a decree for money and he must 
have applied for the execution of the said decree. Therefore, 
the said decision clearly implies that both the conditions were 
fulfilled in the case thus further implying that the application 
for attachment under S. 255 would be an application for execu- 
tion. Of course under the Codes of 1859, 1877 and 1882 an 
enquiry into unascertained rent or mesne profits was to be had 
only in execution and therefore it may be taken that the applica- 
‘tion for attachment was made in the course of the application 
for the execution of the decree. In this view therefore such a 
decree-holder can certainly invoke the provisions of S. 267 of 
the Code of 1877 which replaced S. 219 of the Code of 1859 


and which section ran thus :— 


“The Court may, of its own motion or on the application of the decree- 
holder, summon @ny person whom it thinks necessary, and examine him in 
respect to any property liable to be seized in satisfaction of the decree, and 
may require the person summaned to produce any document in his possession 
or power relating to such property, and before issuing the summons of its 
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own motion, shall declare the person on whose behalf the summons is so 
issued,” 


It will be seen that this section’ is very general in its terms. 
The decision in Viraraghava Aiyangar v. Varada Aiyangar!, 
was followed in Ramaswami Aiyar v. Rama Aiyars, a decision 
under the Code of 1882, The question there was whether a 
decree for unascertained mesne profits was a decree for money 
and might be attached in the mode prescribed by S. 273 of the 
Code which now corresponds toO: 21, r. 53 of the present Code. 
The learned Judges (Muttuswami ayer and Wilkinson, JJ.) 
observed thus :— 

“As observed by Hobhouse, J., in Sharoda Moyee Burmonee v. Wooma 
Moyee Burmonee’, with reference to S. 232, Act VIII of 1859, the decree was 
a decree for money in the sense that it represented a sum of money to be 
ascertained hereafter. It was also held in Viraraghava Atyangar v. Varada 


Aiyangart, that the holder of a decree for unascertained mesne profits is of a 
money decree for the purpose of claiming rateable distribution under S. 295.” 


Therefore up to the passing of the present Code the’ law is 
fairly clear that the Holder of a decree directing inquity into 
mesne profits can apply to the Court to have the judgment- 
debtor examined in order to ascertain what property’ he' is 
possessed of for the purpose of effecting an attachment of the 
property in order to enable him to get satisfaction of his decree. 
Of course the purpose of the attachment is, as pointed out in 
Sharoda Moyee Burmonee v. Wooma Moyee Burinonee?, to 
serve as a measure of protection to the decree-holder, to prevent 
the judgment-debtor from alienating the property and to enable 
the decree-holder to obtain satisfaction of his decree. 


The question is, has there been any change in the law 
under the present Code? O. 21, r. 42 replaces S. 255 of the 
Code of 1877, 1882 and O. 21, r. 41 replaces S. 267 of the 
Code of 1877, 1882; the only difference introduced in the Code 
is that where a decree directs an inquiry into the mesne profits 
the enquiry is in the suit itself and not by way' of execution; 
but still the principle of S. 255 is retained in enacting O. 21, 
r. 42. This seems to indicate that a partial execution is per- 
mitted in the case of a decree directing an inquiry into mesne 
profits pending the final ascertainment of the same. But the 
interpretation adopted under the old Code in regard to a decree 
for unascertained mesne profits or to a similar relief would 


1. (1882) LL.R. 5 Mad. 123. 2 (1892) 2 M.L.J. 288° ` 
3. (1867) 8 W.R. 9. 
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still hold good and that was the view taken by a Bench of this 
Court (Madhavan Nair and Jackson, JJ.), in a case reported in 
Ramasami Aiyar v. Vedambal Ammal. They: have followed 
Viraraghava diyangar v. Varada Aiyangars, and held that in 
spite of the difference in procedure in the ascertainment of 
mesne profits, a decree directing an inquiry into mesne profits 
would be a decree forthe paymentof money within the meaning 
of O. 21, r. 42 so as to entitle such a decree-holder to obtain a 
rateable distribution under S.7? of the present Code. Madhavan 
Nair, J., who delivered the judgment of the Court referring to 
O. 21, r. 42 observed thus :— 

“This provision, in our opinion, treats the attachment, as a proceeding in 
execution of the decree and the application for attachment may well there- 
fore be treated as one for execution.” 

In this view therefore O. 21, r. 41 would be applicable to 
the case. As pointed out by me in the decision reported in 
Bivi Ammal v. Union Bank, Lid.,8 the Court is vested with the 
discretion to give the relief under O. 21, r. 41 or not. In the 
view taken by the learned Master, I find that he has not gone 
into that question. I therefore reverse the decision of the 
learned Master and send the application back to him for consi- 
dering whether in the circumstances of the case he would 
exercise his discretion and issue an order for the examination 
of the judgment-debtor as prayed for by the applicant. The 
costs of the appeal will abide the result. 

o RC. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED Henry LioNEL Leaca, Chief 

Justice AND Mr. Justice WADSWORTH, 





A. Veeran Kutti .. Appelani* (Ist Respon- 
' dent) 
v. 
P. P. Koya Kutti and others .. Respondents (Petitioners 
I 


1, 2, 4, 5 and 6). 


Limitation Act (IX of 1908), Sch, I, Art. 182 (5)—Preliminary decree— 
Appeal agatnst—Final decree pending appeal—Execution of final decree— 
Limitation—Starting point. 

The appellant happened to be the defendant ina mortgage suit in the 
trial Court. A preliminary decree was passed against him and an appeal was 
preferred by him. No stay of proceedings was obtained pending the appeal. 


1. (1934) 67 M.LJ 303+ I.L.R. 58 Mad. 233. 
2 (1882) BLUR. 5 Mad. 123, 3. ADR. 1938 Mad. 771. 


* L.P.A. No. 113 of 1936. ` ak 18th January, 1939. 
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and hence a final decree for sale was subsequently passed by the trial Court. 
The appeal against the preliminary decree was dismissed subsequently and 
later, that is, within three years from the date of the appellate decree, the 
decree-holder applied for execution of the final decree. Objection was teken 
by the appellant that execution application was filed late and was barred by 
limitation as it was filed more than three years after the passing of the final 
decree. Another point raised was that the decree-holders were not entitled to 
execute the final decree obtained by them before the dismissal of the appeal 
against the preliminary decree, but should bave obtained a fresh final decree 
after the decision of the appeal against the preliminary decree, 

Held, (1) that the execution application was not barred as the period of 
dimitation ran from the date of the appellate decree and not from the date of 
the final decree in the first court. 

Nanduri Sriramachandra Rao v. Chintamanibhatia Venkateswara Rao, 
(1938) 2 M.L.J. 1048, followed. 

That a fresh application for a final decree or amendment of the origina! 
decree was not necessary. 


Gajadhar Singh v. Kishan Jian Lal, (1917) I.L.R. 39 All. 641 (F.B.) and 
Jowad Hussain v, Gendan Singh, (1926) 51 M.L.J. 781: L-R. 531A. 197: LL 
R. 6 Pat, 24 (P.C.), distinguished. 

Appeal under S. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Venkatarkmana Rao, dated 
26th October, 1936 and passed in A.A.A.O. No. 152 of 1933, 
preferred to the High Court against the order of the Court of 
the Subordinate Judge of South Malabar at Calicut in A. S. 
No. 205 of 1931 (REP. No. 442 of 1930, in O.S. No. 273 of 
1924, District Munsif’s Court, Parapanangadi). 

K. Kuttikrishna Menon for Appellant. 

K. P. Krishna Menon for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice.—The appellant was the defendant in a 
suit on a mortgage filed in the Court of the District Munsif of 
Parapanangadi. A preliminary decree was passed against him on 
the 21st July, 1925 and he preferred an appeal. Nostay of the 
proceedings in the trial Court was obtained pending the hearing 
of this appeal and on the 9th November, 1925, the District 
Munsif passed a final decree for sale. The appeal against the 
preliminary decree was dismissed on the 16th March, 1927. On 
the 15th March, 1930, the decree-holder respondents applied for 
execution of the final decree. Objection was taken by the 
appellant on the ground that the application for execution was 
barred by the law of limitation, as it had been filed more than 
three years after the passing of the final decree. , The District 
Munsif rejected this contention, but dismissed the application 


Veeran 
Kntti 


Koya katti. 


Leach, CJ, 
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‘'Veeran because the second defendant had died and his legal representa- 
ets tives had not beeh broyght on the record. The appellant 
Koya Kuth. appealed. to the Subordinate Judge against the order dismissing 
Leach, C.J ‘the application and the Subordinate Judge sent the case back to 
‘the District Munsif for tetbnsideration: The District Munsif 
‘maintained « the. opinion. that the application was within time; 
but as the legal representatives of the second defendant had still 
not been brought on the’ record he again dismissed the petition. 
‘The appellant filed’ ‘an appeal against this order and the 
Subordinate Judge held that the application was barred by the 
law of limitation. The decree-holder appealed to this Court 
and Venkataramana Rao, J., allowed the appeal, agreeing with 
‘the view of 'the District Munsif that the application for ‘execu- 
tion was in time, A further point was taken before the learned 
‘Judge, namely, ‘that ‘the’ decree-holders were not entitled to 
execute the final decree obtained by them on the 9th November, 
1925 and should have obtained a fresh final decree after the 
decision of the _appeal against the preliminary’ decree. The 
Jearned Judge, also decided ` this question againSt the present 
‘appellant. mo 
When the appeal was before Venkataramana RAG, J., there 
jwas a conflict between a decision of this Court and a, Bench 
decision of the Patna High Court. In. Ahammad Kutty v. 
Kottakkat Kuttun, Madhavan Nair, J., held that where during 
the pendency of an'a from a preliminary decree in a 
partition suit, the trial Court passes a final decree in the suit 
and there is no appeal, the period of limitation for execution of 
the final decree runs from the date of the final decree and not 
from the date of the decree of the appellate Court in the appeal 
from the preliminary decree. In Somar Singh v. Deonandan 
Prasad Singhs, the Pata High Court took the opposite view 
and Venkataramana’ Rao, J., accepted the Patna decision. It ‘is 
not, however, necessary for ` us to consider whether he was. 
right in so doing because the’ question has since been decided by 
a “Bench « of this Court consisting of King and Krishnaswami 
Aiyangar, JJ., in Nanduri. Sriramachandra Rao v. Chintamant- 
bhatla Venkateswara Raos, Where it was held that the period of 
limitation ran from “the date of the appellate decree. In this- 
case there was an applicatio to set aside an ex parte decree but 





At 


iat Ved laa ie LL.R. 56 Mad. 458 
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this’ was dismisséd. Against the order of dismissal the defen- 
dants appealed to the High Court which allowetl the appeal, 
extending its benefits to the defendants who had got appealed 
on condition that they deposited the decree amount within three 
months. The deposit was not made and the ex parte decree 
therefore siood as against the defendants -who had not appealed. 
The ‘decree-holder filed, his application more than five years 
after the date of the ex parte decree. It was held that it was 
in time because limitation ran from the date of the appellate 


decree. This decision governs this case and the question must 


therefore be decided against the appellant. 

With regard to the second contention, namely, that there 
can be no execution proccedings until a second final decree has 
been obtained, it falls to be observed that this objection was not 
taken in the Court of the District Munsif or in the Court of 
the Subordinate Judge, and as Venkataramana Rao, J., has 
pointed out, ifthe objection had been taken it would have been 
open to the District Munsif totreat theapplication for execution 
as an application for a final decree and pass a final decree if it 
was necessary. Although it was not necessary in. these circum- 
stances for the learned Judge to decide the question, he did so 
and S e to the conclusion that a fresh application for a final 
decree \ ~ amendment of the original decree was not necessary. 
With thi -onclusion we are in entire agreetnent. No authority 
has been à ted to the contrary. The learned Advocate for the 
appellant hus relied on certain observations of Banerji, J. and 
of Tudball, J., in Gajadhar Singh v. Kishan Jiwan Lah, 
approved of by their Lordships of the Privy Council in Jowad 
Hussain v. Gendan Singh3, Banerji, J., said: 

“It seems to me that this rule,” d 
that is, the rule regulating application for final decree in 
mortgage actions, ` 

“contemplates the passing of only one final decree in a suit for sale upon 
a mortgage. The essential condition tothe making of a final decree is the 
existence of a preliminary decree which has become conclusive between the 


parties. When an appeal has been preferred, it is the decree of the appellate 
Court which is the final decree in the cause.” : 


Tudball, J., said :-— 


“When the Munsif passed the decree it was: open.to the plaintif or the 
defendant to accept that deċree or to appeal., If an appeal is preferred, the 


1. (1917) LL.R. 39 All. 641 (F.B.), © 
2. (1926) 51 M-L.J. 781: L.R. 53 L.A. 197: LL.R. 6 Pat. 24 (P.C.). 
12 
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final decree is the decree of the appellate Court of final jurisdiction. When 
that decree is passed, it is that decree and only that which can be made final 
in the cause between the parties.” 


The question now under consideration was not under 
consideration in those cases. The fact that an appeal was 
preferred against the preliminary decree did not prevent the 
Court from passing the final decree. As I have pointed out no 
order staying proceedings was obtained and it was the duty of 
the trial Court to proceed to pass the final decree. That decree 
remains binding and in full force until set aside. The pre- 
liminary decree was confirmed on appeal and therefore did 


“not affect the validity of the final decree which had been 


passed. For the reasons indicated the appeal will be dismissed 
with cósts. i 


K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mk. Justice STODDART. 


The Maharaja of Pittapuram .. Appelani* (Plaintif) 
v. 
The Secretary of State for India in 
Council represented by the Collec- 
tor, East Godavari .. Respondent (Defendant). 

Madras Survey and Boundartes Act (VIII of 1923), Ss. 11, 12 and 18— 
Zamin village—Boundaries fixed under previous surveys—How far binding 
on Government. 

Where in the survey of 1902 the boundaries of a Zamin villege were laid 
down under the Survey and Boundaries Act of 1897 and a particular plot of 
land was included in one village, and in a later survey conducted in 1904 
such inclusion was not called in question, but in 1928 at a fresh survey the 
Government included that item in another village and the Zamindar’s claim 
before the Survey Officer objecting to the inclusion was rejected, 


Held, that the Government was bound by the previous surveys, that it 
was not entitled, except on the ground of change of ownership, to alter the 
boundary of the village and that the Zamindar’s claim should therefore be 
upheld. 


Second appeal against the decree of the Court of the 
Subordinate Jadge of Amalapuram in A. S. No. 1 of 1932 
preferred against the decree of the Court of District Munsif 
of Razole in O. S. No. 139 of 1930. 

Ch. Raghava Rao for Appellant. 


The Government Pleader (B. Sitarama Rao) for Respon- 
dent. ' i à 





* 5. A. No. 580 of 1935. 3rd February, 1939. 
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The Court delivered the following 

Jupcment.—The plaintiff is the appellant. He is the Rajah 
of Pittapuram. The suit is filed in accordance with the provi- 
sions of S. 13 of the Madras Survey and Boundaries Act (VIII 
of 1923). The subject-matter of the suit was 48 cents of land 
lying on the boundary between the village of Madupalli which is 
a Government village and Vanapalli which belongs to the 
plaintiff. At the recent survey completed in 1928 this 48 cents 
was surveyed in the Ayan Government village Madupalli being 
included in Survey No. 21 of that village. The Zamindar filed 
a claim before the Survey Officer and the Survey Officer decided 
the dispute in favour of the Government. The grounds on which 
the decision was based have not been exhibited in the Courts 
below. We have only the decision of the Survey authority to 
whom the Zamindar appealed. That order contains no details 
but simply is that “the order of the lower Court is confirmed”. 


The only point I think which arises for consideration in 
this second appeal is whether the lower appellate Court was 
wrong in ignoring the effect of the successive surveys which 
have been made by the Government. From 1890 to 1906 this 
Pittapuram Zamindari was in charge of the Court of Wards. 
In 1893-94 a survey of the adjacent Government villages was 
made, that is to say, a survey of the villages of the taluk of 
Amalapuram and in that survey, this. 48 cents was included in 
the Ayan village of Madupalli. In 1902, and following years, 
presumably at the instance of the Court of Wards, the Zamin- 
dari villages were surveyed. See G.O. No. 67, Rev., dated 15th 
of January, 1902. And asa result of that survey the 438 cents 
was included in the Zamindari village of Vanapalli. Then 
lastly as Ihave already said at the re-survey of the Ayan villages 
in 1928, the 48 cents was surveyed along with the village of 
Madupalli. In my view the Government whose officer in 1902 
or thereabouts laid down the boundaries of the Zamin village 
-under the Survey and Boundaries Act of 1897 then in force is 
not entitled except on the ground of change of ownership at a 
later survey to alter that boundary. It is stated, and I believe 
it to be true that at the 1904 survey of Vanapalli there was no 
‘dispute about the boundary in question. Everybody thought 
that the 4° cents was part of the Vanapalli village.. The Survey 
Officer. must have had the survey plan of the adjacent village 
of Madupalli with him at the time he laid down. the common 
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boundary between the two villages. In fact it must have been 
part of his duty to reconcile the boundary as shown in the 
Government village plan with the boundary claimed on behalf 
of the Zamindar. .'The .48 cents therefore must have been 
claitned on behalf of the Zamindar and the claim cannot have 
been opposed.dn behalf ofthe Government. If ithad been and if 
the Government had been successful'the 48 cents now in dispute 
would not have been included within the boundary of Vanapalli. 
S. 11 A of the Survey and Boundaries Act of 1897 is as 
follows :— E 

“If, at the time of survey, a boundary is undisputed, the Survey Officer 


may order that it shall be laid down as pointed out by the registered holder 
or his agent ” 


and sub-S. 2 leaving out unnecessary words is: 


“Tf the registered holder is not present, the Survey Officer shall order ıt 
to. be laid down as nearly as may be, in accordance with the village records 
or as ascertained from the village officers and from such other evidence as 
the Survey Officer may be able to procure” 


_ Then sub-S. 4 is: 


“ When the survey of any village has been completed in accordance with 
the orders passed under sub-Ss. 1 and 2, the Survey Officer shall notify the 
fact as soon as practicable thereafter.” 


S. 12, sub-S. (1) is: 


" Notice of every order passed by the Survey Officer under S. 11 shall be 
given to all registered holders the boundaries of whose holdings may be 
affected by the order ” 


and sub-S. 3 of S. 12 is: 


“ The order of the Survey Officer shal! be final ”. ; 
The survey of the estate is subject to these rules and these 
rules have statutory force. See S. 18 which is as follows: 


“ Except as hereinafter provided in Ss. 19 and 20, the conduct of such 
survey and the proceedings of a survey officer shall, as far as may be, be 
regulated by the procedure laid down in Chapter II with regard to the survey 
of Government lands.” 


Chapter I is the Chapter which contains Ss. 11 and 12 the 
purport of which I have just set out. 

lf the survey had been completed: in 1904 or thereabouts 
and no dispute had been raised by the Government as to the 
boundary as laid down by its own officer and laid down at the 
instance of the Court of Wards which is a statutory body 
deriving its authority from the Government, the Zamindar, in 
my opinion, was entitled to'believe that these 48 cents belonged: 
to him. .I-might add that not.only. did the Government ‘not 
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dispute that survey but no objection'was raised-by any person 
coming ‘forward as a ryotwari owner of the land directly under 
the Government., That being the position of affairs then.when 
the new survey of the Government village was madé in 1925 and 
the following years, the Survey Officer, in my. opinion, was bound 
to adhere -to the boundary laid down in 1904 when Vanapalli 
was surveyed. Again I observe that in these disputes no ryot- 
wari owner claiming under the Government has been impleaded 
and no occupancy tenant claiming under the Zamindar has been 
impleaded. This dispute is entirely between the Zamindar and 


Government. The plaintiff, in my opinion, was entitled to | 


succeed on this ground alone and the second appeal by him is 
therefore allowed with costs both here and in the lower 
appellate Court. The order giving him costs in the trial Court 
is restored. 


Leave to appeal being asked for is granted. 
B. V. V. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 
PRESENT :—-MR. Justice SOMAYYA. 


Sree Mullapudi RE ‘ 
Zamindar | A . Petitioner* sm all (Plaintif) 
a % 
President, District Board, East 
Godavari, Cocanada and others. . Respondents “Defendents): 


Inam—Second crop cultivation—Water-iar payable to Zamindar—Nature 
of claim for recovery—-Agreement between Inamdar and cultivating tenants— 
Whether binding on Zamindar—Suit whether one for recovery of rent from 
ryot-—Jurisdiction of Civil Court—Madras Estates Lond Act (I of 1908), 
S 77. i 

The Zamindnrr filed a suit against the Inamdar a his cultivating tenants 
for recovery of water-tax in respect of the water taken for the second crop 
to’ the suit lands, The muchilikas executed by the tenants in favour of the 
Inamdar provided for a consolidated rent ranga into account the possibility 
of the tenants raising a second crop. 


Held, that the Zamindar’s claim was not one on a tort but was based on 
an implied contract to the effect that whenever water was available the 
Inamdar could take the water on condition of paying for it, and that the 
Inamdar was equally liable along with the tenants to pay the water-tax. ‘The 
fact that as between the Inamdar and the tenants, the entire liability was 
thrown on the tenants was no concern of the Zamindar and he was not 
bound by any such stipulation. Nor was there any distinction in the applica- 
tion of the principle between a pre-settlement inam add a subsequent inam, 

2 TaS | t í 


“C ROP. Nos 295, 296 and 297 of 1936. ©: = 13th February, 1939. - 
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Held, further, that the suit was not for the recovery of rent from.a:‘ryot’ 
as defined in S. 77 of the Madras Estates Land Act and that the Zamindar 
need not file the same in the Revenue Court. 

'  Venkataraju Garu v. Maharaja of Pittapuram, (1938) 1 M.L.J 256: ILR. 
(1938) Mad. 381 (F.B.), referred to. 

Petitions under S. 25 of Act IX of 1887, praying the High 
Court: to revise the decrees of the Court of the District Munsif 
of Kovvur in S. C. S. Nos. 402, 408 sand A00 iof 1974 
respectively. 

Ch. Raghava Rao for Pauoner: 

T. Satyanarayana and M. Appa Rao for Respondents. 


The Court delivered the following 


JupGMEnT.-—These three Revision Petitions arise out of 
three Small Cause Suits decided by the District Munsif of 
Kovvur, West Godavari District. In all the three suits, the 
plaintiff was the Zamindar and the plaints asked that the 
defendants should pay water-tax in respect of the water taken 
for the second crop to the suit lands. Of the three suits, the 
lands involved in:Small Cause Suits Nos. 402 and 406 are 
Pre-settlement Inams and the land involved in Small Cause Suit 
No. 403 is a subsequent inam, that is, one granted subsequent to 
the Permanent Settlement. Decrees have been granted in all 
the three suits against the tenants who cultivated the lands and 
actually took the water from the plaintiffs tank. The first 
defendant in each suit is the Inamdar who is also sought to be 
made liable jointly with the cultivating tenants. The lower 
Court refused’a decree against the first defendant in each suit 
and these Revision Petitions are directed against the exoneration 
of the first defendant in each suit from joint liability along 
with the other defendants. 


2 Tt is contended by the ‘petitioner that viewed as a claim 
for damages for wrongful use of the water of the plaintiffs 
tank, the liability would be one on a tort committed by the 
defendants and the learned Counsel argues that even if the 
cultivating tenants took water, they were authorised to do so by 
the first defendant in each suit and that therefore they are also 
jointly liable along with the other defendants. It is also argued 
that viewed as a claim on an implied contract, the contract to 
be inferred or implied would be one between the Zamindar and 
the Inamdar that whenever the Inamdar or the person who is 
let into the land. as his cultivating tenant takes. water for a 
second crop, he the Inamdar would, pay the water-tax to the 
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Zamindar. From Ex. D, a judgment in a prior suit in which 
the Zamindar claimed water-tax under similar circumstances 
from the Inamdar alone, it appears that the tank was improved 
considerably by the Zamindar at a cost of over Rs. 10,000. It 
also appears that it is only by reason of these improvements 
that water supply was assured for the first crop and also for 
the second crop. The ordinary jeroyati ryots and the Inamdar 
have all been benefited and have been taking water for the first 
crop and also whenever available for the second crop. What is 
the proper legal basis for a claim by the Zamindar in such 
cases? After hearing both the learned Advocates, I am of 
opinion that it is wrong on the facts of this case to view it as a 
claim on a tort. In such a case, the proper basis, in my opinion, 
is that there is an implied engagement between the Zamindar 
and the Inamdar that whenever there is water available, the 
Inamdar might take the water but on condition of paying for 
it. The Inamdar in these cases leased the inams to his tenants 
on the basis of there being a possibility of a second crop 
whenever there is water available for it. All the parties know 
that after the extensive repairs effected by the Zamindar, in 
ordinary seasons there would: be enough water for both the 
first and the second crops and the rent demanded by the Inamdar 
from his tenants was fixed on the basis that there would be 
enough water for the first crop and also for a second crop unless 
rains fail. We have got in this case Exs. 1 to 4 muchilikas 
executed by the cultivating tenants in favour of the Inamdar 
for prior Faslis. From those documents, it appears clear that the 
Inamdar stipulated for a consolidated rent taking into account 
the possibility of the tenants raising a second crop and the rent 
was fixed on such basis. There is no reason to suppose that the 
terms are any different for the suit Faslis. We have also Ex. B 
in which the Inamdar expressly authorises the tenants to take 
water for the second crop and to raise a second crop. The true 
basis of the liability of the Inamdar to the Zamindar being, as 
1 said, an implied engagement or implied contract, it follows 
that the Inamdar is equally liable along with the tenants to pay 
for the water tax for the second crop whenever water is taken 
for such a crop. The fact that as between the Inamdar and the 
cultivating tenants, the entire liability is thrown on the tenants 
is no concern of the. Zamindar and he is not bound by any such 
stipulation as. between the Inamdar and his tenants. For these 


96: THE MADRAS LAW ‘JOURNAL REPORTS. [1939 


reasons, I hold that.the first defendant in each . suit is jointly 
liable along.with the other defendants.. There is no distinction 
in the application of this principle between a pre-settlement: and 
a subsequent Inam.. Even in. the, case. of.a subsequent Inam, 
the same. result follows . because; as I said, it is on the basis of 
an implied engagement between the. Zamindar and the Inamdar 
that the liability to pay the water tax for the second crop arises. 
„v: Another contention which is raised by Mr. Appa Rao, who 
appears in the case of the subsequent Inam, that is, the land 
involved in C. R. P. No. 296 of 1936 (S. C. S. No. 403 of 1934) 
is that the suit ought to be laid in the Revenue Court. The 
argument is.that for the purpose of. the Estates Land Act, the 
expression ‘rent’ includes what is payable for water taken even 
unauthorisedly as laid down by, the decision of the Full Bench 
in, Venkataraju Garu v. Maharaja of Pittapurami. The suit 
here, so far as the Inamdar is concerned is not for recovery of 
rent from a ‘ryot’ as defined under. S. 77 of the Estates Land 
Act. S. 77 refers only to suits as against ryots in which case 
the Zamindar would have to go to the Revenue Courts eyen far 
the recovery of water tax for unauthorised user. But the spit 
here being against the Inamdar, it does not lie in the Revenue 
Court. The cultivating tenants are not the ryots of Zamindar; 
they are the ryots of the Inamdar. It may be that, if the 
Inamdar wants to file a suit as against his cultivating tenants, 
he may have to go to a Revenue Court but on that question, I do 
not express any opinion but so far as the suit against the first 
defendant the Inamdar or against the other tenants who are the 
cultivating tenants under the: first defendant there can be no 
question of the Zamindar being obliged to resort to. a Revenue 
Court. 

These Revision Petitions are accordingly allowed and there 
will be a decree against the first defendant in each, suit jointly 
along with the other defendants. I am asked by the. respon- 
dents’ counsel to give a direction that the plaintiff should proceed 
in the first instance against the defendants other than the first 
defendant and then to proceed against the first defendant. Mr. 
Raghava Rao is agreeable that such a direction may be given, I 
order accordingly. _ Each party will bear his | own costs 
throughout. 2 yi l 

B: V.V. O —. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JUSTICE LAKSHMANA RAO. 
Karumuthu Thiagarajan, Managing 
Agent and Director of the Sri 
Minakshi Mills, Ltd., Madura .. Petitioner* (Accused). 
Indian Companies Act (VII of 1913), Ss. 140 (3) and 138—Manager of a 
firm refusing to produce books before an Inspector appointed under the Act— 
Appointment by Provincial Government after date of transfer of functions to 
Central Governmeni—A ppointment whether valid—Conviction unsustainable. 
Where the manager of a Firm was convicted under S. 140 (3) of the 
Indian Companies Act for refusal to produce books and documents before 
the Inspector appointed under S. 138 of the Act, but the fact was not disputed 
that the Inspector was eppomted by order of the Provincial Government 
dated 18th August, 1937, subsequent to the transfer of the Local Government’s 


functions, under S. 138 of the Companies Act, to the Central Government by 
the new Act, 


Held, that the authentication of the order of the-Provincial Government 
in the manner specified in the rules framed under S. 59 (2) of the Government 
of India Act wouldjnot make it an order of the Governor under para. 8 (2) of 
the India and Burma (Transitory Provisions) Order, 1937 and it follows that 


the Inspector was not validly appaiate: HE the conviction was unsus- 
tainable. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise ihe judgment 
of the Court of Session, Madura Division, in-C. A. No. 63 of 
1938 preferred against the judgment of the Court of the City 
First Class Magistrate of Madura in C. C. No. 33 of 1938. 

T. R. Venkatarama Sastri for T. M. Kasturi for Bee 
tioner. 


K. Venkataraghavackart for the Crown. 


The Court made the following 

OrpER.—The petitioner is the managing agent and director 
of the Sri Meenakshi Mills, Ltd., Madura, and the petition is to 
revise his convi¢tion under S. 140 (3) of the Indian Companies 
Act for refusal to produce the books and documents of the 
Company before the Inspector appointed under S. 138 of the 
Act. 

The refusal to produce the books and documents of the 
Company was not disputed in this Court but the Inspector was 
ùppointed by the Provincial Government by order dated 18th 
August, 1937, subsequent to the transfer of the functions of 





* Cr R. C. No. 770 of 1938, i 24th March, 1939. 
(Cri, R P, No. 733 of 1938). : , i 
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the Local Government under S. 138 of the Indian- Companies 
Act to the Central Government by the new Act and these 
functions were not entrusted to the Provincial Government by 
the Governor-General under S. 124 (1) of the Government of 
India Act till lst April, 1938. Paragraph 8 (2) of the India 
and Burma (Transitory Provisions) Order, 1937, empowers the 
Governor and not the Provincial Government to continue to 
discharge these functions in the interval and the prosecution 
case hitherto was that the Inspector was appointed by the 
Provincial Government. The authentication of the order of the 
Provincial Government in the manner specified in the rules 
framed under S. 59 (2) of the Government of India Act would 
not make it an order of the Governor under paragraph 8 (2) 
of the India and Burma (Transitory Provisions) Order, 1937, 
and it follows that the Inspector was not validly appointed. 
The conviction of the petitioner under S. 140 (3) of the Indian 
Companies Act cannot therefore be sustained and it is unneces- 
sary to consider the contention, that ex facie the Inspector was 
appointed on the report of the Registrar of Joint Stock 
Companies and not the Assistant Registrar who made the 
investigation under S. 137 of the Act and the appointment is 
consequently ‘invalid. The conviction of the petitioner is 
accordingly set aside and the fine if levied will be refunded. 


Kr, Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. | 


Present :—Lorp: ROMER, Lorp PORTER AND SIR GEORGE 
RANKIN. 


Musammat Bhagwati, - © c Appellant* 
oe v. bos 
Musammat Ram Kali > .. Respondent. 


Land Acquisition Act (I of 1894), S.18 (1)— Land acquisition~Title' to 
land, in dispute—A ward of compensation—Qwestion as io person entitled to 
compensation—Reference under S. 18 (1) of Act I of 1894—Decision of Couri 
how far res judicata—Application for reference —If to be accompanied by 


.partiewlars of “grounds” under S 18 (1)—Decision of Court contained in two 


decrees and order for payment out of compensation instead of in one aword— 


Validity of decision if afecied. 


Where, in the course df proceedings under the Land Acquisition Act, 


.1804, a reference to the Court under S. 18 is made -for the determination of 








No. 35 of 1937. 7th March, 1939, 
A eal No 8 of 1935, Sei 
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matters including a dispute as to which of two or more claimants to the 
property in dispute is entitled to receive the compensation awarded, a decision 
of that Court renders the question of title to the property res judicata as 
between the rival claimants. Ramachandra Rao v. Ramachandra Rao, (1922) 
43 M.L.J. 78: LR. 49 I.A. 129: LLR. 45 Mad. 320 (P.C.), followed. 


S. 18 (1) of the Act requires the application for a reference to be accom- 
panied only by the grounds of objection to the award of compensation, the 
word “grounds” being referable only to such of the four possible objections 
specified in the sub-section, as the applicant relies on. The application 
accordingly does not, inorder to be valid, require to be accompanied by 
actual particulars of the applicant’s objections. Pramatha Nath Mullick v. 
Secretary of State for India, (1929) 58 M.L.J. 223: L.R. 57 LA. 100; ILR. 
57 Cal. 1148 (P.C), followed. 


The decision of the District Judge on a reference to him under the Act of 
1894 is not vitiated by the fact that its result is expressed in two decrees aud 
an order for payment out of the compensation money toa specified party, 
instead of in an award. Although it may be simpler foe the Court to follow 
the provisions of S. 26 (2) and express its decision in the form of an award, 
even that section doe. not provide except inferentially for any determination 
in the award of any dispute with regard to the persons interested. 

Appeal from a decision of the High Court, Allahabad, 
dated 16th January, 1935 (Niamat-ullah and Allsop, JJ.), 


reversing a decision of the Subordinate Judge, Bulandshahr, 
dated 27th October, 1930. 


The facts and arguments appear fully from the judgment: 
Sir Thomas Strangman, K. C. and dA. G. Pullan for 
Appellant. 


C. S. Rewcastle, K. C. and S. Hyam for Respondent. 


7th March, 1939. Their Lordships judgment was deli- 
vered by ne 

Lorp Porter.—The plaintiff and the defendant in this 
appeal are the widows of two brothers, the appellant of Sagar 
Mal and the respondent of Kirpa Ram. The brothers were the 
sonsof Janki Kuar, who died in 1918, and the title under which 
the property was held by the brothers is in dispute. Kirpa Ram 
died on the 10th March, 1924. leaving the respondent as his 
widow. Sagar Mal died on the 18th March, 1924, leaving the 
appellant as his widow. If the property which prior to their 
death was admittedly enjoyed by both the brothers was held as 
joint family property, the appellant as widow of the last 
survivor would be entitled to the estate. If, on the other hand, 
as was claimed by the respondent, the property was held by the 
brothers as tenants in common, it would pass to the two widows 
in equal shares. Bee 


Lord 
Porter. 
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The appellant asserted: that the property was joint family 
property and that by Hindu law the whole passed to her. The 
respondent on her part maintained that the property was held by 
the brothers as tenants in common and that half devolved upon 
her. She further alleged that, even if this were not so, by a 
family arrangement made after the death of the two brothers it 
was agreed that the parties should enter into possession of the 
shares of their respective husbands. In support of these allega- 
tions she relied upon the facts which were admitted that the 
property was entered in the revenue records in the joint names 
of the appellant and respondent, and that, though the appellant 
was recorded as lambardar of the property in the town of 
Bulandshahr, including the property in dispute, the respondent 
was recorded as lambardar of other portions of the property. 
Whatever may have been the arrangement: between the parties, 
they appear to have quarrelled before October, 1925, and by 
that date a dispute as to their rights in the property had already 
arisen and extended to their servants to such an extent that 
criminal proceedings were taken by one of the employees of the 
respondent against certain employees of the appellant, 
proceedings which ended in the conviction of the appellant’s 
servants on the 5th February, 1926.  . 


Meanwhile on the 18th December, 1925, certain property 
in the town of Bulandshahr was notified for acquisition under 
the Land Acquisition Act, 1894. A portion of this property 
formed part of the estate the ownership of which is in dispute 
in the present action. 


During the year 1926 the dispute between the parties 
continued and extended, and on the 13th September, 1926, the 
appellant instituted a suit in the Court of the First Munsif for 
rent against certain tenants of the disputed property. In this 
suit the respondent was joined as defendant and in it the 
appellant claimed the whole of the rent. The tenancy in 
question was in respect of land in the town of Bulandshahr. 
While this suit was proceeding and while the acquisition 
proceedings were still in progress, the appellant petitioned the 
Collector in the latter proceedings on the 19th February, 1927, 
that the whole compensation money should be paid to her to the 
exclusion of the respondent. In the same month, namely, on 
the 26th, the First Munsif gave judgment in the tenancy, suit in 
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which he’held that neither the plaintiff nor the defendant were 
entitled to anything, and dismissed the suit with costs. 

The appellant thereupon appealed to the Subordinate Judge 
who on the 31st May, 1927, gave judgment awarding half the 
rent to the appellant and half to the respondent. From this 
decision the appellant appealed to the High Court. Just before 
the decision of the Subordinate Judge, namely, on the 6th April, 
1927, some proceedings appear to have taken place in the acquisi- 
tion matter towards determining the amount payable as compen- 
sation. The respondent claimed that an award had been made 
on that date, but this was denied by the appellant. It is 
undoubted, however, that on the 29th September, 1927, the 
Collector made a formal award as to the value of the property 
and the apportionment of the compensation under the Land 
Acquisition Act. His award has not been printed in the record. 
There has been printed, however, the terms of an award dated 
the Ist November, 1927, which is said by the respondent to be 
an attempt of the Collector to make a fresh award afier he was 
functus officio, and by the appellant to be merely a repetition of 
the earlier award and explanatory of the details contained 
therein. Under either award the parties each received in 
compensation one-half of the value of the land in dispute, the 
Collector apparently taking the view that they were entitled to 
the property in equal shares. Notices of each of the awards 
appear to have been sent to each of the parties. 

On the 11th October, 1927, after the receipt of the first 
notice, the appellant applied under S. 18 of the Land Acquisition 
Act, 1894, requiring that the matter be referred by the Collector 
for the determination of the Court, and gave as the objections 
which she desired to be considered (a) what is the correct 
amount of compensation of the land which should be given to 
the zamindars? (b) what particular person is entitled to what 
compensation? 

On the 31st October, 1927, the respondent also objected to 
the award, her objection being confined to the insufficiency of 
the amount of the compensation awarded.. One other of the 
parties interested in the land appears also to have made objec- 
tion, but solely on the ground of the inadequacy of the compen- 
sation. 

On the 14th December, the objections were forwarded by 
the Collector to the District Judge at Bulandshahr in accordance 
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with the terms of S. 19 of the Act, and the information 
required under the provisions of that section was furnished by 
him. This information was supplemented in a communication 
from the Collector to the District Judge on the 26th April, 
1928. Neither of these, documents contained or indeed is 
required to contain the grounds of objection. 

While the reference to the District Judge in the acquisition 
matter was still undetermined, the second appeal of the appellant 
from the decision of the Subordinate Judge of Bulandshahr in 
the tenancy action was heard on the 22nd April, 1929, and 
determined by the High Court in favour of the appellant. A 
little more than a month later the District Judge made his 
award in the matter of the land acquisition. Whatever le 
may have determined in that award, he framed as his fourth 
issue the question whether the appellant was entitled to the entire 
compensation or the respondent was entitled to half. To that 
question he gave the answer thai the appellant was entitled to 
the entire compensation. The learned Judge also held that the 
compensation awarded by the Collector was sufficient, and 
dismissed the objections lodged by the three objectors on this 
ground. The effect of his answer to the fourth issue must, 
however, be considered more at length when the issues of the 
present case have to be determined. 

No appeal was made against this award, and on the 31st 
May, 1929, the learned District Judge passed two decrees, one 
in respect of the application of the appellant and the other in 
respect of the application of the respondent to his Court. ` In 
each case the order is headed “Application for determination of 
compensation under Act I of 1894” and contains the words :— 
‘It is ordered that as per judgment on the record of case No. 64 
the application be struck off with costs.” The judgment 
referred to isthat given on the 31st May by the learned District 
Judge. No decree or formal award was filed dealing with the 
dispute between the parties as to their rights to receive the 
compensation money, but on the 12th August, 1929, the whole 
sum awarded by the Collector in respect of the land in dispute 
was paid out to the appellant under a formal instruction of the 
learned Judge. 

No record of the payment of this sum into Court by the 
Collector is to be found in the record, but it is clear that it was 
paid in under the provisions of S. 31 (2) of the Act owing to 
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the dispute between the appellant and thé peepondent as to who 
was entitled to the money. ~ 


The compensation having been dealt with in this way, the 
respondent, who was not content to rest under: the decision of 
the High Court in the rent case or of the District Judge in the 
acquisition case, brought the-present action by plaint dated the 
20th March, 1930, in the Court of the Subordinate Judge of 
Bulandshahr, claiming that she was entitled tohalf the property 
on the grounds that have been already-set out. To that petition 
the appellant pleaded that she was entitled under Hindu law to 
the succession, that there was no family arrangement, and that 
in any case the dispute had already been determined (1) by the 
High Court in the rent case, and (2) by the District Judge in 
the acquisition case, that it was no longer open to ducsuon and 
that the matter was res judicata. 


In adjudicating upon these pleas the learned Subordinate 
Judge who tried the suit now under review beld (1) that the 
two brothers were tenants in common of the property, (2) that 
a family settlement had been made as alleged by the respondent 
and was binding upon the parties, but (3) that the matter was 
res judicata, He therefore gave judgment in favour of the 
appellant by formal decree dated the 27th October, 1930. 


From this judgment the respondent appealed to the High 
Court at Allahabad which, on the 16th January, 1935, reversed 
the decision of the lower Court, held that the matter was not 
res judicata, found that the brothers held the land as teriants in 
common, and that in view of this finding it was unnecessary to 
determine whether a family arrangement had been entered into 
or not. From this decision the appellant has appealed to His 
Majesty i in Council. 


Before their Lordships the question first argued was 
whether the High Court was right in determining that the 
matter was not res judicata since, if their Lordships were of 
opinion that. they were wrong in that determination their deci- 
sion would be conclusive of the matter, and it would not be 
necessary to enter into the other difficult and complicated ques- 
tions which arose. 

In the argument presented to their Lordships’ Board it was 
conceded on behalf of the appellant that the decision of the 
High Court in the rent case could not be relied upon as decisive 
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of the title of the parties to the property in dispute, and that a 
plea of res judicata could not be founded upon it. 

Reliance was, however, placed upon the decree of the 
District Judge in the acquisition ease as finally determining the 
rights of the parties. 

In order successfully to establish a plea of res judicata or 
estoppel by record it is necessary to show that in a previous 
case a Court having jurisdiction to try the question came to a 
decision necessarily and substantially involving the aererpmina. 
tion of the matter in issue in the later case. 

It was at one time a matter of doubt in India whether the 
determination of a Court to which a matter has been referred 
by the Collector under S. 18 of the Land Acquisition Act was 
such a decision. That doubt was resolved by the judgment of 
this Board in Ramachandra Rao v. Ramachandra Raol, which 
decided that, where a dispute as to the title to receive the com- 
pensation has been referred to the Court, a decree thereon not 
appealed from renders the question of title res judicata in a suit 
between the parties to the dispute. In that case some question 
arose as to whether any appeal lay to His Majesty in Councilin 
a case where the determination of the Judge ended in an award 
and not in adecree. The Board took the view that where the 
matter referred was not the adequacy of the amount of com- 
pensation awarded, but a dispute between the persons claiming 
compensation, involving, it might be, difficult questions of title, 
the resultant decision was not an award but a decree. This 
particular part of the judgment has, however, become academic, 
since an appeal to His Majesty in Council is now given by 
S. 26 (2) of the Land Acquisition Act which was added by 
amendment in 1921 and enacts :— 


“Every such award shall be deemed to be a decree and the statement of 
the grounds of every such award a judgment within the meaning of S. 2, 
cl. (2), and S. 2, cl. (9), of the Code of Civil Procedure, 1908.” 

If, then, in a matter referred to him by the Collector in 
accordance with the provisions of the Land Acquisition Act, a 
Judge to whom it is referred has in a dispute as to their title 10 
the land between two of the parties claiming compensation, 
determined that dispute, the matter is res judicata and binds the 
parties in any later suit involving that’issue. The difficulty in 
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the present case arises from the formby which the appellant 
required the Collector to submit the matter to the Judge, the 
wording of that reference by the Collector, the terms of the 
judgment and the final decrees passed by the learned Judge. 

For the respondent it was first said that the question of 
the ownership of the land in dispute had never been put before 
the District Judge in due form and that he had, therefore, no 
jurisdiction to, decide the matter. 

The appellant, it was maintained, had never required that 
question to be referred for the determination of the Court, and 
in any case had not, as required by S. 18, sub-S. (2), stated the 
grounds on which the objection was taken. 

S. 18, sub-S. (1), no doubt provides that whether the 
objection be to (i) the: measurement of the land, (ii) the 
amount of the compensation, (iii) the persons to whom it is 
payable, or (iv) the apportionment of the compensation among 
the persons interested, written application may be made’ for a 
reference to the Court, and sub-S. (2) provides that the appli- 
cation shall state the grounds on which objection is taken. ', 


So far as is material to the question whether the issue of 
ownership is res judicata, the portion of the application of the 
lith October, 1927, upon which the appellant relies in order to 
show that the dispute between the parties as to their respective 
titles was submitted to the Court, is contained in the words 
“ What particular person is entitled to what compensation?” 


The phraseology is wide enough to embrace two of the 
four objections mentioned in the sub-section, namely, numbers 
3 and 4 and therefore prima facte includes a reference as to the 
persons to whom compensation is payable. 


It was argued that there were many potential objectors 
amongst the zamindars affected, and that the words might 
merely mean that the Court was called upon first to determine 
the total sum to be awarded and ther to apportion that sum in 
the proper ratio between each of the persons entitled. But the 
appellant was primarily concerned with the apportionment to 
her; she had already in the previous February claimed the whole 
compensation of the land in question to the exclusion of the 
respondent, and their Lordships see no reason for giving the 
words the narrower construction. It was, however, suggested 
that the requirement was not complete unless particulars of the 

14 
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reasons for the objections taken were given. But the Act does 
not require particulars to be given—it requires only the grounds 
of objection to be. given, and by “grounds,” their Lordships 
think, is meant such of the four grounds mentionedin S. 18 (1) 
as are relied upon. The same view as to the meaning of the 
word “grounds” appears to have been entertained by their 
Lordships’ Board in Pramatha Nath Mullick v. Secretary of 
State for India! and no further particulars are required in order 
to comply with the terms of the sub-section. 


Secondly, it is said that the question of ownership was 
never submitted by the Collector to the Court. It is true that 
neither in his letter of the 14th December, 1927, nor in the 
written information furnished on the 28th April, 1928, does 
the Collector refer to any question other than that of compensa- 
tion. But there is no reason why he should do so. His duties 
in making the reference are set out inS. 19 under the provisions 
of which the only information required as to the grounds of 
objection is that contained in sub-S. (2) which requires the 
attachment of a schedule giving particulars of the notices served 
upon and of the statements in writing made or delivered by the 
parties interested respectively. From the itiformation furnished 
on the 26th April, 1928, it appears that particulars of these 
notices and of the statement in writing made by the objectors 
were sent to the District Government Pleader on the 27th 
February, 1928. The Court, therefore, had before it not only, 
the question of the amount of compensation but also the further 
question’ as to the persons to whom compensation was payable. 


But it is suggested that even if the question of ownership 
was submitted to the Court in due form, yet no decision upon 
that point was given. The judgment itself, it is said, shows 
that the title of the appellant and the respondent never came in 
issue, and that theonly matter determined by the Court was that 
ithad no jurisdiction to consider the objections; or at any rate it 
was not clear that any further decision had been come to. The 
learned Judge, it was argued, held (1) that the award of the 
21st September, 1927, had been superseded by that of the 1st 
November, which had not altered but clarified the earlier docu- 
ment, (2) that no objection had been taken to the later award 
though objections had been taken to the earlier one, and (3) 
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that as no objection had been taken, the later award must be 
confirmed. Indeed the respondent went further and said that it 
appeared from the judgment that there had been an earlier award 
on the 6th April, 1927, that that, being the earliest, was the only 
valid award, and that in considering any other the Judge had 
exceeded his jurisdiction. 

Their Lordships do not so read the learned Judge’ s words. 
Both parties were before him and gave and called evidence to 
establish their respective titles. After hearing them he framed 
two issues material to the question now under consideration :— 


“(3) Has the Court jurisdiction to adjudicate the matter on the basis of 
the petition presented in respect of award of 2lat September, 1927. (4) 
Whether the applicant is entitled to the entire compensation or Mussamat 
Ram Kal” (the respondent) “is entitled to half share.” 


In answer to the fourth issue he found in terms that the 
appellant was entitled to the entire compensation. 

It is, of course, possible that he held himself to have no 
jurisdiction, but nevertheless determined the other issues in case, 
but only in case, the matter went further'and an appellate Court 
found his decision as to jurisdiction to be wrong. _ 

This is possible, but there is no indication of such an inten- 
tion in the judgment itself. The learned Judge gives his findings 
as to each of the issues framed in the order he framed them as 
if each must be determined in order to complete the referer 2. 

The language used in the judgment in determining issue 3 
might be clearer, but, in their Lordships’ opinion, it sufficiently 
indicates that after some preliminary discussion as to the ques- 
tion of compensation beginning on the 6th April, 1927, an award 
was made on the 21st September, 1927, showing the amount 
awarded to each of the parties interested but not distinguishing 
between the land itself and any buildings, trees, etc., on it. The 
award of the Ist November did so distinguish but in all other 
respects was identical with the earlier award, and was a mere 
specification of it. In both documents Rs. 452-140 were 
awarded to the appellant and the same sum to the respondent. 

Without seeing the exact terms of the various documents it 
is not very easy to follow all the reasoning. The argument of 
the respondent which the learned Judge rejects, namely, that 
Rs. 759-2-6 had been awarded by theaward of the 21st September, 
1927, and the statement by the learned Judge that only the 
appellant made an application under S. 18 of the Land Acquisi- 
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tion Act, and that the third objector and the respondent made no 
objections, seems to be inaccurate whether his statement refers 
to the award of the 21st September or that of the 1st November. 
The fact seems to be that all three objected to the award of the 
21st September, and that none of them made any objection to 
the document of the Ist November. The respondent did not 
suggest that any award had been made on the 6th April. She 
referred to the document of the 21st September as the first 
award and to that of the 1st November as the second award, 
and argued that the second having superseded the first no valid 
objection had been made to the final award by her and none 
could be entertained by the learned Judge. To this argument 
the learned Judge held that the second award was a mere speci- 
fication of the first and, as their Lordships think, that any 
further objections ought to have been taken under the earlier 
and not the later award. 


But whatever the exact meaning to be attributed to the 
learned Judge’s words, it is clear that he did decide that the 
respondent had no right tothe land and that there were not two 
awards but only one of the 21st September, though it is true 
that that award had been made more specific on the Ist 
November. . 

This, in their Lordships’ view, is a clear finding not of want 
of jurisdiction but that there was a valid award and that the 
appellant was the owner of the land. It is for the respondent 
to show that jurisdiction was declined, and she has failed to 
do so. 


Nor is the Court’s decision vitiated by the facts that its 
result is expressed in two decrees, and an order for payment 
out of the compensation money to the appellant, instead of in 
an award. No doubt the matter would have been simplified if 
the Court had followed the provisions of S. 26 (2) of the Land 
Acquisition Act, and its decision had been expressed in the form 
of anaward, but it is to be observed that even that section does 
not provide except inferentially for any determination in the 
award of any dispute as to the persons interested. 

- , Inthese circumstances it was not unnatural that on the one 
hand the question of the amount of compensation alone should 
have been dealt with in the two decrees which, though they in 
terms refer to the judgment, make no reference to any dispute 

} 


tT] THE MADRAS LAW JOURNAL REPORTS: 108 


between the appellant and respondent, and are headed ‘‘Applica- 
tion for determination of compensation”, and that on the other 
hand the dispute between the parties to the present suit should 
be settled by a payment out to the one entitled to receive the 
compensation. 

It was suggested on behalf of the respondent that the order 
for payment out was consistent with a finding that both were 
entitled to an equal share. The appellant and respondent, it 
was said, were recorded as joint owners and the appellant had 
by arrangement with the respondent become lambardar of the 
land affected. The payment therefore might have been made to 
the appellant as lambardar of the property concerned or as co- 
owner and agent for the respondent. There is however no 
indication of this in the order itself. Moreover a lambardar 
would not be entitled to receive capital money virtute officii, nor 
would a,co-owner be able to give a valid discharge for another 
owner interested in the land. 

For the reasons given their Lordships think that the 
learned District Judge did determine the question of ownership, 
his decision is binding upon the parties to this appeal,.and the 
matter is res judicata. 

Their Lordships will therefore humbly advise His Majesty. 
that the appeal be allowed, the decree of the High Court set 
aside and the decree of the Subordinate Judge in this suit be 
restored. The respondent must pay the costs of the hearing in 
the High Court and before their Lordships’ Board. 

Sdlicitors for Appellant: Douglas, Grant & Dold. 

Solicitors for Respondent: Barrow, Rogers & Nevill. 

R.C.C. . —— Appeal allowed. 

KS. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE LAKSHMANA Rac, 


Vyapuri Kavandan .. Petitioner* (1st Accused). 

Madras Prohibition Act (X of 1937), S. 4 (1) (a) and (g)—Offence 
under—~Proof—Dtsitller of arrack-—Possession of arrack—Separate sentences 
—Propriety. : 

The accused who was a toddy renter before the introduction of prohibi- 
tion was convicted of an offence under S. 4 (1) (a) of the Madras Prohibition 
Act. The evidence of the Sub-Inspector was to the effect that on his way to 
the house of the accused with a search warrant the accused emptied a pot of 
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Vyapuri arrack into his well and on search the pot containing fermented wash, the 

Kavandan, bottle containing some drops of illicitly distilled arrack, a basket of jaggery 

Inre. and a pot containing velvelan bark and cocoanut flowers were found in the 
house. 


Held, that the accused was properly convicted nnder S. 4 (1) (a) and (g) 
of the Madras Prohibition Act. 


Held, however, that as a distiller of arrack will necessarily possess the 
arrack no separate sentence for such possession of arrack was called for. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Sub-Divisional Magistrate of Dharmapuri 
in C. A. No. 88 of 1938 preferred against the judgment of the 
Court of the Stationery Sub-Magistrate of Dharmapuri in C. C. 
No. 636 of 1938. l 


C. S. Swaminathan for Petitioner. 

K. V enkaotaraghavachari for The Public Prosecutor oo E 
Ethiraj) onbehalf of the Crown. È 

The Court delivered the following i 

JupcmMEentT.—The petitioner was a toddy renter before the 
introduction of Prohibition and he has been convicted under 
S. 4 (1) (a) and (g) of the Madras Prohibition Act and 
sentenced to rigorous imprisonment for two months and a fine 
of Rs. 50 under each sub-clause. The evidence of P. W. 1 the 
Sub-Inspector shows that on his way to the house of the 
petitioner with a search warrant the petitioner emptied a pot of 
arrack into his well and on search M. O. 3 the pot containing 
fermented wash, M. O. 4 the bottle containing some drops of 
illicitly distilled arrack, M. O. 5 the basket of jaggery and 
M. O. 6 the pot containing velvelan bark and cocoanut flowers, 
were found in the house. P. W. 2 the search witness corrobo- 
rates P. W. 1 and the denial of the petitioner is worthless, The 
conviction of the petitioner under S. 4, cL (1) (a) and (g) is 

therefore correct but a distiller of arrack will necessarily possess 

the arrack and separate sentences are not called for. The 
sentence of the petitioner is therefore reduced to rigorous 
imprisonment for two months and a fine of Rs. 50 with rigorous 
imprisonment in default for one month and otherwise. this 
petition is dismissed. The excess of fine if levied will be 
refunded. 


B. V. V. re Sentence modified. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE LAKSHMANA RAO. 
A. M. Balakrishna Reddiar .. Petitioner* (Petitioner) 
v. 
Syed Jalaluddin Sahib and 
others ° .. Respondents (Respondents). 


Criminal Procedure Code (V of 1898), S. 145 (6)-—Finding of possession 
in favour of petitioner—Direction to petitioner to restore cemetries and give 
access to Mussalinans—Power of magisiraie to order. 


After a finding and a declaration of possession in favour of the petitioner 
under S. 145 (6) of the Criminal Procedure Code, it is beyond the powers of 
the Sub-Divisional Magistrate to direct the petitioner to restore two old 
cemetries and allow access to Mussalmans if they should desire. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate of Saidapet 
dated 24th August, 1938 and made in M. C. No. 33 of 1938. 

M. Raghupathi Reddi, A. M. “Balakrishna Mudaliar and 
F. Jagannathan for Petitioner. 

V. Rajagopalachari and Basheer Ahmed Sayyad for 
Respondents. 

The Public Prosecutor (V.L. Ethiraj) for the Crown. 

The Court made the following 

Orver.—There is no ground for dissent from the finding 
of the Sub-Divisional Magistrate that the land in dispute is in 
the actual possession of the petitioner in Criminal Revision Case 
No. 689 of 1938 and the declaration of his possession under 
S. 145 (6) of the Code of Criminal Procedure is correct. But 
the direction requiring him-~to restore two old cemetries to 
their old state, and allow access ‘to Mussalmans if they should 
desire to go near the cemetery to invoke the blessing of God '‘is 
beyond the powers of the Sub-Divisional Magistrate and it 
cannot be upheld. The direction is therefore set aside’and 
otherwise the order of the Sub-Divisional Pagisrate is 
confirmed. . 


KS.’ Order varied and confirmed. 





1 R. C. Nos. 689 and 931 of 1938. 7 7th March, 1939, 
«(CrL R. P. Nos. 655 and 884 of 1938. 


Aiyangar, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—StrR Atrrep Henry LioneL Leaca, Chief 
Justice AND Mr. Justick KRISHNASWAMI AIYANGAR. 
Pamidi Vedavalli Thayarammal 
by her power-of-attorney agent, 


R. Singanna Chetti .. Appellant* (Plaintiff) 
v. 
Junus Chettiar .. Respondent (Defendant). 


Madras City Tenants Protection Act (LII of 1921), S. 11—Tenani not 
oumer of the supersiructure—If can claim notice under S. 11. 


The Madras City Tenants’ Protection Act, 1921, does not apply to the 
case of a tenant who is not the owner of the superstructure. Where therefore 
it is found that a tenant is not the owner of the superstructure on the land, 
he is governed by the provisions of the Transfer of Property Act, which 
require only a notice of fifteen days on the footing of a monthly tenancy and 
cannot claim the three months’ notice required by S. 11 of the Act. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Pandrang Row 
dated 23rd April, 1936 and passed in C. C. C. A. No. 9 of 1935 
preferred to the High Court.against the decree of the Court of 
the City Civil Judge of Madras in O. S. No. 220 of 1933. 

V. Ramaswamt Aiyar for Appellant. 

A. M. Krishnaswami Aiyangar for Respondent. 

The Court delivered the following 

Jupements. Krishnaswams Atyangar, J.—The appellant 
in this appeal is the owner of a piece of land which was being 
let to tenants for running a firewood depot from about 1912. It is 
unnecessary to go into the earlier history of the tenancy. It will 
be enough to refer to Ex. E, a registered rental agreement. execu- 
ted by two persons V. Ratnavely Mudaliar and T. Papiah Chetty 
brother of the respondent, in favour of the appellant on the 30th 
October, 1922. By that agreement the tenants took over the 
land which was described as vacant land of the extent of about 
two manais, on lease for a period of five years from Ist Febru- 
ary, 1923, for opening and running a firewood depot ‘after con- 
structinga building on the said land’ with the permission of the 
appellant. The agreement winds up by saying that the appellant 
should take steps for recovering the property in caseof default in 
the regular payment of rent without reference to the period of the 
lease. This agreement as is clear, was one which was entered 
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into between the parties after the Madras: City, Tenants’ Pro- 
tection Act, 1921, came into force which was on the 21st 
February, 1922. One of the questions argued. on:behalf of the 
appellant is that this tenancy agteement being im the nature of 
a contract entered into after the Att came into.force the pro- 
visions of the Act cdnnot apply to it. Ts.is- unnecessary to, 
decide this point for there is anether‘and a clearer. ground on 
which we think that the appellant'is entitled to succeed. 


The learned Judge has found that the superstructure on the 
land does not belong tothe fesppbndent. He-wasincfined to think 
that that finding made no difference to his decision though at'the 
same time he expressed the opinion, that if it'were necessary 
he would have called for a finding on the question of the true 
ownership of the superstructure.’ We may at once say that we 
are unable to see any reason for taking this course, ds both 
parties were content to have the dispute settled on the'doct- 
mentary evidence placed before the Court without caring to 
adduce any oral evidence.. They had the opportunity, and if 
they did not avail themselves of it, it is their own fault. Sa 
we think that the case ought to be. eat of on the evidence 
on the record as it stands. 

The finding being that the respondent is fab the owner T 
the syperstructure the question is whether the appellant was 
bound before seeking to eject him from the land and the super- 
structure, to give him the three months’ notice required by S. 11 
of the Act. The learned Judge is of opinion that it is enough 
to attract the operation of this section that.the respondent is a 
tenant, and that once it is found that he is a tenant the three 
months’ notice is obligatory irrespective of the question whether 
the tenant owns the superstructure or not. S. 11 is in these 
terms: 

“No suits in ejectment or applications under S. 41 of the Presidency 
Small Cause Courts Act, 1882, shall be instituted or presented against a 
tenant until the expiration of three months’ next after notice in writing has 
been given to him requiring him to surrender possession of the land and 


‘building, and offering to pay compensation for the building, and trees, if any, 
and stating the amount thereof.” 


It is clear that the notice referred to in this section is one 
requiring the tenant to surrender possession of the land and 
building, and offering to pay compensation for the building and 
trees if any. There is nothing in the section or in the Act 
which enables the tenant to ask for compensation, when he does 

is 
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not own the ‘building. In a case where the tenant:is not the 
owner of the supersiructure it is impossible to see how he can 
ask for compensation in respect of something which does not 
belong to him, or why the landlord should offer by his notice to 
pay compensation for a building which he himself owns. The 
entire scheme of the Act as the preamble shows it, is to afford 
protection to a tenant who hasconstructed a building on another’s 
land and not to throw obstacles in the way of a landlord enforc- 
ing his rights, even where there are no rights of a tenant to be 
protected. This is apparent from the language of the section , 
itself, which seems to limit its operation to the case where the 
tenant is the owner of the superstructure. Where he is not 
such an owner, the provisions of the Transfer of Property Act 
which require only a notice of fifteen days on the footing of a 
monthly tenancy must be held to apply. We are unable to agree 
that’ this case is governed by S. 11 of the Act. 


In this view it is unnecessary to discuss any other 
question for the disposal of this appeal. Differing from our 
learned brother, we must hold that the notice to quit which 
had been given by the appellant before suit was sufficient. The 
appeal is allowed with costs here and in the Court below. 

The Chief Justice —I agree. 

S. V. V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JusTIcE WADSWORTH. 
The Raja of Vizianagaram (dead) 





and another .. Appellants* (1st Defendant 
and nil) 
v. 
Mudunooru Sanyasiraju .. Respondent (Plaintif). 


Water conrse—Private estate altering water-course—Change affecting 
plaintiff—Rights of plaintiff to protection works in case of damage to his 
property—Conirolling authority how far liable. 

The duty of the controlling authority when constructing a new work in 
the interests of irrigation facilities generally is to take such reasonable pre- 
cautions as are obviously necessary to prevent d image to others. This is not 
to say that the irrigation authority is prima facte liable for the consequence 
of any escape of water from an irrigation tank owing to an act of God or to 
some unforeseen and improbable rush of water, but that there isa duty to 
provide such protection against the ordinarily anticipated flow of water, as 
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would safeguard third party’s lands from damage as.a resultof the new 
work of irrigation. 


‘Where an estate diverted the flow of water from a pathway without any 
precaution to prevent the water from damaging the plaintiffs land which lay 
adjacent to that pathway, 


Held, that the plaintiff had a right to require the estate to construct such 
protective works as might be necessary to prevent damage to the plaintiff's 
lands from the flow of water which might ordinarily be expected in the 
channel and the plaintiff had a right to demand that the pre-existing course 
of the channel should not be altered except after the ‘completion of the 
protective works necessary. 


Appeal against the decree of the Court of the Sioniste 
Judge of Vizagapatam, in A. S. No. 34 of 1934 preferred 
against the decree of the Court of the District Munsif of Vizia- 
nagaram in O. S. No. 339 of 1931. 

S. Venkatesa Aiyangar for Appellants. 

V. Govindarajachari for Respondent. 

The Court delivered the following . 

JupGMENT.—This appeal is preferred by the first defen- 
dant representing the Vizianagaram Estate against the decision 
in a suit for an injunction to restrain the first defendant from 
altering the course of the channel to the detriment of the 
plaintiff. It seems to be established on the findings of the 
Courts below that the channel marked DD in the plan attached 
to the plaint and also in the Commissioner’s plan flowing 
west to east, has been diverted by means of an embankinent so 
that it flows southwards along the path marked EF-1 on the 
plan and that an incidental consequence of this diversion has 
been damage to the plaintiff’s land which is situated to the west 
of the diversion. , It is contended for the appellant that the duty 
imposed upon a Zamindar to construct and maintain irrigation 
works gives him a right to create any new works which he finds 
to be uecessary in the interests of irrigation and imposes an 
obligation on third parties to construct such protective works as 
may be necessary to prevent damage to their lands resulting 
from the new works. It seems to me that this is an overstate- 
ment of the legal position of the Zamindar with reference 
to irrigation. It is true that this Court held in Gajapatht 
Krishna Chandra Deo v. Raja of Visianagaram!, that the rule 
in Rylands v. Fletcher3, is not applicable to Indian irrigation 


conditions. The storing of water in an agricultural tank is a 





1. (1930) 60 M.L.J. 662. 2. (1868) 3H L. 330. 
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natural and lawful user and is not actionable for damage in the 
absence of negligence. This is quite another matter from 
bolding that either a Zamindar or Government are entitled to 
construct new irrigation works so as to damage the lands of 
others without any liability for the damages so caused. ‘Tt was 
held by a Bench of this Court in Sankaravadivelu Pillai v. 
Secretary of State for India in Councill that 

“The rights of Government, in connection with the distribution of water, 
did not include a right to flood a man’s land because, in the opinion of 


Government, the erection of a work which has this effect is desirable in con- 
nection with the general distribution of water for the public benefit.” 


_1 know of no “principle upon which the rights of a Zamindar 
can be placed any higher than the rights of the Government 
with reference to irrigation. It is one thing to say that the 
Government or the Zamindar has the right to restore an irriga- 
tion work to its former condition without regard to the fact 
that the restoration will result in the submersion of Jands which, 
owing to the disrepair of the work, had for sometime been 
immune from submersion. It is another thing to say that the 
controlling authority has the right to construct the new work so 
as to submerge the lands of third parties not hitherto liable to 
submersion without compensation for the damage .thereby 
caused. 

To my mind it is ; the duty of the controlling authority 
when constructing a new work in the interests of irrigation 
facilities generally to take such reasonable precautions as are 
obviously necessary to prevent damage to others. ° This is not 
to say that the irrigation authority is prima facie liable for the 
consequence of any escape of water from an irrigation tank 
owing to an act of God or to some unforeseen and improbable 
rush of water; but that there is a duty to provide such protec- 
tion against the ordinarily anticipated flow of water, as would 
safeguard third party’s lands from damage as a restilt of the 
new work of irrigation. Applying this principle to the present 
case, it would appear that the estate has diverted the flow of 
water along a pathway without any precautions to prevent the 
water from damaging: the plaintiff’s land which lies adjacent to 
that pathway. The plaintiff has, in my opinion, a right to 
require the estate to construct such protective works as may be 
necessary to prevent damage to the plaintiff’s lands from the 
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flow of water which may ordinarily be expected in the channel Rainor 
and the plaintiff has a right to demand that the pre-existing | nagara, 
course of the channel shall not be altered except after the 
completion of the protective works necessary. I do not think 
that the plaintif has the right to require the defendant to 
maintain the course of the channel for ever in one particular 
bed. But he has the right to insist that any alterations, which 
the controlling authority may find necessary, shall not work to 
his detriment. In this view it seems to me that the injunction 
granted by the lower appellate Court goes too far and requires 
modification. The modification which I propose to introduce 
will make it unnecessary to go into the question whether the 
injunction cannot be granted for want of the presence of the 
owners of the land through which the old course of the channel 
passed from the record of the case. 

But I observe that the plaintiff asserted that the eighth and 
ninth defendants were the owners of that land, that this asser- 
tion was not traversed in the written statement and that in the 
absence of an issue regarding non-joinder or of any plea to 
substantiate such an issue it is not proper to non-suit the 
plaintiff for want of other parties. In the result the appeal is 
allowed and the injunction granted will be modified, the first 
defendant being restrained from damaging the plaintiff's land 
by the diversion of the course of the channel marked DD in the 
plaint plan so as to fow along the path marked EE-1 in that 
plan and the first defendant being required to construct such an 
embankment as may be sufficient, or so to alter the course of 
the channel, as to prevent such damage. The appellant having 
substantially failed will pay the costs of the respondent in this 
Court. 

Leave refused. 

K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mnk. Justice PANDRANG Row. 
M. Subbiah .. Petitioner* (Accused) 
v. 
T. Ramacharlu .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 197—Judge—Irregularites in Subbiah 
Cowri—Objection to, by party—Judge getting angry and using abusive langu- Ramechariu 


v. 
Sanyasiraju. 








* Cri. R. C. No. 851 of 1938. 19th January, 1939. | $ 
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age, etc.—Complaint against the Judge in respect of such acts—Sanction of 
Local Government, if necessary—' In the discharge of his official duty ”— 
Meaning of. 


Where a complaint againsta President of a Panchayat Court alleged 
that when the complainant objected to the President’s clerk dictating the 
order to be passed in a case before the Panchayat Court in which the com- 
plainant was the petitioner, the President abused bim (the complainant), 
slapped him on the cheek and further attempted to beat him with the shoe, 

Held, that thongh the alleged acts are not part of his official duties, yet 
the President was acting throughout till the very minute when the alleged 
offences were committed in his official capacity. And therefore sanction 
under S. 197 of the Criminal Procedure Code is essential before the Court 
can take cognisance of such an offence. “In the discharge of his official 
duty” in S. 197 is not to be interpreted ina strict manner go as to include 
only acts done strictly within the scope of his jurisdiction or authority. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Joint Magistrate, Nandyal, dated 21st October, 
1938, and made in on the objection petition in C. C. No. 110 of 
1938. 

J.V. Srinivasa Rao for Petitioner. 

A. Gopalacharlu for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

OrpER.—This is a simple case in which the President of a 
Panchayat Court was complained against in respect of certain 
acts commitied by him while he was in his own Court dealing 


. with a case in which the complainant in the case was a party. 


The complaint petition itself says that when the President, 
that is, the petitioner in the present case, was about to write the 
Court’s order dismissing the complainant’s petition, the com- 
plainant objected to the dictation by the clerk of the President 
of the order to be pronounced in the matter and asked the Pre- 
sident not to allow the clerk to dictate the judgment as the 
Court was bound in law to write its own judgment and that it 
was on account of this objection taken by the complainant that 
the President of the Court is said to have got up from his seat 
abusing the complainant and slapped him on the cheek twice. It 
is also alleged that when the complainant warned the President 
that he had no business to assault him in open Court, the Pre- 
sident unlaced his shoe, took it up in his hand, and raised it 
saying, “I’ will beat you with my shoe”. No actual beating with 
the shoe followed because some persons are said to have 
intervened. 
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The question is whether in respect of these acts, sanction 1s 
required under S. 197 of the Criminal Procedure Code which 
says that when any person who is a Judge within the meaning 
of S. 19 0f the Indian Penal Code is accused of any offence 
alleged to have been committed by him while acting or purport- 
ing to act in the discharge of his official duty, no Court shall 
take cognizance of such offence except with the previous sanc- 
tion of the Local Government. In this case no such sanction 
has been obtained. The Joint Magistrate has nevertheless taken 
cognizance of the case on the ground that as the objection was 
raised by the complainant in the case to the procedure adopted 
by the Court in a perfectly orderly and lawful manner, it was 
the duty of the Court to answer that objection in an equally 
orderly and lawful manner and that the alleged use of abusive 
language and beating and the attempt to beat with ashoe cannot 
be said tocome within the scope of the President’s official duties. 


The petitioner was acting throughout till the very minute 
when the alleged offences were committed in his official capacity. 
It cannot be said that he immediately ceased to be acting in his 
official capacity, the moment his lips began to utter abusive 
words. The provocation, so to speak, for the acts complained 
of had an immediate bearing on the official duties of the accus- 
ed. It ‘vas because objection was taken to something that was 
being done by him in his official capacity as a Judge that the 
accused is said to have employed abuse and indulged in assault. 
These are acts which must be deemed to have been done when 
he purported to act in discharge of his official duties, though it 
is not part of his official duties to abuse or assault. If this was 
part of such official duties, there can be no offence. The ques- 
tion of obtaining the Government sanction arises only where the 
officer while acting in his official capacity steps beyond the 
limits of his authority or jurisdiction and does something which 
constitutes an offence. In such cases it has been enacted asa 
measure of protection against frivolous or vexatious complaints 
that complaints against certain officers should not be entertained 
without the sanction of Government. The section is one meant 
for protection of the Judge concerned and to interpret the 
words “in the discharge of his official duty” in a strict manner 
so as to include only acts done strictly within the scope of his 
authority or jurisdiction would render any protection unneces- 
sary, because an act which is completely within the scope of 
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one’s official duties can never be an offence and there would be 
no necessity to apply the provisions of the section or to afford 
any protection in respect of such an act. It is only where 
offences are committed by a Judge that the necessity for protec- 
tion comes in and the protection is limited to cases where the 
offences are committed while the Judge purports to act in his 
official capacity though undoubtedly he has outstepped the 
limits of his duties. In this case the circumstances clearly show 
that throughout, the President was acting as a Judge and 
therefore the protection which is meant to be given to persons 
in his position must be available to him. 

The petition is therefore allowed and the proceedings of 
the Joint Magistrate are quashed for want of sanction of the 
Local Government. 

S. V. V.: Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KRISHNASWAMI AIYANGAR 





Adusumilli Gopalakrishnayya .. Petitioner* (Plaintiff) 
v. ] 
Julury Narasimha Rao, minor by 
guardian Durgamma ` .. Respondent (Petitioner). 


Madras Estates Land Act (I of 1908), S. 192—Sale in execution of 
revenue decree—Sale alleged to be vitiated by fraud and material irregularity 
—Petition to set aside sale tinder O. 21, 7.90, Civil. Procedure Code—If 
Collector can entertain the petition. 


S. 192 of the Madras Estates Land Act is not to be construed as allowing 
a person, whose holding is sold in execution of a Revenue decree, to approach 
the Revenue Court with an application for setting aside the sale under O. 21, 
r. 90, Civil Procedure Code. His sole remedy is the procedure set forth in 
Ss. 111 to 131 of the Estates Land Act and he cannot have the sale set aside 
except under the circumstances specified in S. 131 of that Act. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Sub-Collector of 
Bezwada dated 5th November, 1936, in E. A. No. 290 of 1935 
in E. P. No. 182 of 1934 in S. S. No. 115 of 1931. 

A. Lakshmayya for Petitioner. 

M. Appa. .Rgo for Respondent. 

The Court delivered the following 

JupemenT.-—This is a revision against the order of the 
Sub-Collector of Bezwada passed on the 5th November, 1936, 
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in a petition filed by a person interested in a holding sold in 
execution of a revenue decree. His complaint was that the sale 
is vitiated by fraud and material irregularity, particulars of 
which are given in paragraph 9 of the affidavit filed in support 
of the petition. The respondent in that petition was the decree- 
holder purchaser who took the objection that the Sub-Collector 
had no jurisdiction to entertain the petition. The objection was 
overruled and he has now preferred this revision against that 
order. 


I am of opinion that the learned Sub-Collector went wrong 
in the view he took of the matter. He has taken the view that 
S. 192 0f the Madras Estates Land Actis so worded as to make 
the procedure of O. 21, r. 90, Civil Procedure Code, by which 
execution sales affected by material irregularity are allowed to 
be set aside, available to the respondent in this revision petition. 
That view is against the ruling of a Bench of this Court 
reported in Jagannatha Pillai v. Kathaperumal Pillatt. In that 
case the Court had to decide the question as to whether a suit 
would lie in a Civil Court to set aside a sale held in execution 
of a rent decree on the ground of fraud and material irregula- 
rity in publishing and conducting the sale. It was held that the 
suit would lie. In the course of the judgment the learned 
Judges have held that the suit is not barred either by the provi- 
sions of the Estates Land Act or by O. 21, r. 92 (3), Civil 
Procedure Code. Jackson, J., at page 82 says: 


“In the matter of sales in execution of a decree of the Revenue Court, 
S. 132 lays down that the provisions of Chapter VI shall be applicable. In 
other words, a ryot whose holding is sold up summarily under S. 77 (i) and 
a ryot whose holding is sold up in execution of a decree of a Revenue Court 
shall each alike undergo the procedure set forth from Ss. 111 to 131.” 

I read these observations as meaning that S. 192 is not to 
be construed as allowing a person in the position of the respon- 
dent to approach the Revenue Court with an application for 
setting aside the sale except under the circumstances specified 
in S. 131. Part B of the Schedule to the Madras Estates Land 
Act which contains a list of the applications which are triable 
by a Collector refers only to an application under S. 131 for 
setting aside the sale of a holding. Further as pointed out 
by Madhavan, Nair, J., in Ramakrishnayya v. Nagannas, S. 192 





1. (1927) 53 M.L.J. 688: T.L.R. 51 Mad. 76. 
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is not to he regarded as conferring a right to institute substan- 
tive applications in the Revenue Courts but as one which merely 
regulates the procedure in respect of matters over which juris- 
diction is granted by S. 189. On this view which I consider to 
be the only correct view to take on the matter, the petition must 
be allowed and it is accordingly allowed with costs. 

Se Va Va ——— Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE GENTLE. 
In the matter of The Indian Companies Act VII of 1913 and 
In the matter of The Garland Petroleum Company (Madras), 
Ltd. (in liquidation). 
M. FE. R. D. Cruz, a shareholder 
of the Company abovenamed .. Petitioner* (Applicant). 


Company—Winding wp—Last of contributories—~Person included as 
transferee—Fathure to object-—Expectation to be wcluded as allottee—Apph- 
cation for removal of name from list of coniribtstories—Maintainabikily. 

If any person whose name is included in the register of shareholders of 
a company becomes aware that circumstances are such that if proceedings 
are brought against the company he would succeed in having his name 
removed and the register rectified, he must do so promptly. He must not 
stand by and wait and then at a later stage, with knowledge that he has been 
held out to the public as a shareholder of the company, seek to have his 
name removed. The fact that after his inclusion as transferee he expected 
that he would be put in as an allottee and not as transferee will not make 
any difference as regards his liability to be included in the list of contribu- 
tories on the company being wound up. 


V. Radhakrishnayya for P. Chandra Reddy for Petitioner. 

K. N. Viswanathan instructed by C. S. Rajappa for the 
Company. 

The Court made the following 

OrvgRk.—This is the objection by Contributory No. 93, 
Mr. D. Balarama Reddi, against his name being included in 
the list of contributories. There is also an application by 
him for rectification of the Company’s register of members 
by removal from the register of his name. His name appears 
in this register as ‘the holder of 4,000 ordinary shares of 
the nominal value of Rs. 10 each, representing a total of 
Rs. 40,000. In respect of this, an amount of Rs. 8,000 has 
been paid and there remains a liability of a sum of Rs. 32,000. 


* Application No. 2373 of 1938 and 13th December, 1938, 
Application No. 1174 of 1938 in O. P. No.'77 of 1938, 
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The shares of which he is recorded in the register as the 
_ holder were not allotted to him. 3,500 shares were. originally 
standing in the name of one R. S. Pillai and 500 in the name 
of Ranganatha Mudaliar. The objector contends that none of 
these shares have been legally transferred to him, that he made 
an application to the Company for allotment by the Company to 
him of 4,000 shares, and instead of allotment, the managing 
director has caused his name to be entered in the register as,a 
transferee. That by reason of those facts he is entitled to have 
his name removed from the list of contributories. 


Some time in the early part of the year 1934, it would 
seem that there were negotiations between the objector and the 
Company for him to become the Company’s district agent for 
Nellore, Guntur and Cuddapah, the Company proposing to 
carry on the business of distributing and selling petroleum, 
motor oil and things of that nature and were contemplating 
doing this through agents. Negotiations appear to have taken 
place between the objector and a man named D. Bashiam Naidu. 
So far as this man is concerned, it was suggested that he was 
an agent for the objector D. Balarama Reddi; I am however 
quite satisfied that he was an agent for the Company or for one 
R. S. Mudaliar who was then its managing director and the 
guiding authority of the managing agents of the Company. The 
agreement between the Company and objector is dated 27th 
June, 1934, under which he is appointed district agent of the 
districts I mentioned and he is empowered to appoint sub-agents 
within the territory, and is Ex. A-3. Another document bearing 
the same date is Ex. A-1, an application form signed by the 
objector applying for 4,000 ordinary shares in respect of which 
the application form states that Rs. 2 per share was enclosed. 
These ordinary shares were payable, as to Rs. 2 on application; 
Rs. 3 on allotment and the balance in callsof Rs. 2-8-Oeach. No 
shares were ever allotted to him, but his paymentof Rs. 8,000 was 
acknowledged by the Company on 28th June, 1934, by Ex. B-1, 
a letter addressed to him at his native place in the Nellore District 
and acknowledges receipt of a cheque for Rs. 7,000 and Rs. 1,000 
‘in cash sent through Mr. D. Bashiam Naidu. The late managing 
director, Mt. R. S. Mudaliar, anda man named Swaminathan who 
was an accountant or clerk of the Company, have given evidence. 
They both say that shortly after receipt by the Company of the 
application form and the sum of Rs. 8,000, the objector called 
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at the Company’s premises, and the result of the discussion with 
Mr. R. S. Mudaliar was that the objector agreed to have trans- 
ferred to him 4,000 shares instead of the Company allotting to 
him that number, and Swaminathan adds that the objector him- 
self requested that these shares should be transferred to him. 
It is now necessary to deal with the origin of these shares. I 
said earlier that 3,500 shares were standing in the name of one 
S. Ratnasabhapathi Pillai and 500 in the name of Ranganatha 
Mudaliar. In regard to the 3,500 block of shares, Mr. R. S. 
Mudaliar said that the original holder-had not the necessary 
money to pay the application amounts when he obtained these 
shares. Rs. 2 each in respect of 3,500 shares would amount to 
Rs. 7,000 and this sum was advanced by him. He also said that 
he lent to Ranganatha Mudaliar Rs. 1,0CO in connection with 
his 500 shares. The shares of 3,500 were allotted, according to 
the share registers of the Company, to S. Ratnasabhapathi 
Pillai in September, 1933, and if Mr. R. S. Mudaliar is correct 
in his recollection, the loan by him to that gentleman had been 
outstanding for nearly a year in June, 1934. Mr. R. S. Mudaliar 
says that when the objector agreed for a transfer of shares to 
be made in his name instead of shares being allotted, he himself 
received the Rs. 8,000 which had been sent to the Company and 
recouped himself in respect of the loans he had made both to 
S. Rathnasabhapathi Pillai and Ranganatha Mudaliar. Out of 
these monies, a sum of Rs. 1,500 was paid toD. Bashiam Naidu 
as commission on the transaction. Ex. A-4 is the receipt dated 
3rd June, 1934, acknowledging receipt of that sum. The receipt 
states: ‘Received from C. R. Govind”, who was the agent of 
R. S. Mudaliar. It seems very strange that such a large sum 
of Rs. 1,500 should be paid as commission in respect of a 
transaction involving Rs. 8,000—amounting to about 20 per cent. 
In my view, what was happening no doubt was, the objector 
was applying to the Company for shares and sent cash or its 
equivalent, as the first payment in respect of 4,000 shares. 
Mr. R. S. Mudaliar seeing an opportunity to recoup himself, 
did so by devoting the proceeds to himself and instead of there 
being any allotment by the Company—in which event of course 
the Company would have received the Rs. 8,000 and not 
R. S. Mudaliar——he effected the transfers I mentioned. In regard 
to the Rs. 3,500 there is a transfer form, Ex. A-5. The body 


of it is in the handwriting of Swaminathan and purports to bear 
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date lst April, 1935, and it is signed by S. Ratnasabhapathi 
Pillai alone, no witness attesting. There is no signature of the 
transferee at all, although in the body of the document, the 
objector’s name as transferee appears. Swaminathan and 
R. S. Mudaliar explain this by saying that no signature was 
taken since there was already a signature on the application 
form. There is no transfer form in respect of the remaining 
500 shares, Although the transactions regarding the agreement 
and the payment in respéct of 4,000 shares was made in June, 
1934,-no transfer was then effected, and the objector’s name 
was not entered in the share registers of the Company until the 
[st April in the following year. In his evidence, the objector 
denied entirely what R. S. Mudaliar and Swaminathan said 
regarding the agreement to accept transferred shares instead of 
an allotment. He said it was some months following the despatch 
to the Company of his application form that he first visited 
the Company’s premises. If the matter rested there, since there 
was no allotment and if the objector was not aware that his 
name was.in the register of shareholders as a member of the 
Company, there is no doubt he- would be entitled to have 
rectification and his name expunged from the register. 


It is contended by the Official Liquidator that the objector 
did agree to shares being transferred to him. Although 
the informality of the method of transfer is not in any way 
defended, to substantiate that he had knowledge of the transfer 
to him of 4,000 shares and that his name was in the 
share register other facts are relied on. Firstly, the inter- 
view and incidents in October, 1934, three months following 
the alleged transactions in June, 1934, the objector went to the 
Company’s premises. By that time, he had been appointed the 
district Agent and he would then be in a position to appoint 
sub-agents. Ex. A-2 is the counterfoil receipt book of the 
Compaby, the receipts bearing the name of the Company 
imprinted thereon, in which are four counterfoil receipts, 
Exs. A-2 (1), (73, (3) and (4) and dated 15th October, 1934. 
In respect of all these, R.S. Mudaliar’s and Swaminathan's 
evidence is as follows: The objector arrived at the Company’s 
premises on 15th October, 1934, and requested that the Company 
should issue four receipts to three persons in order to give 


those: three persons confidence. The counterfoil receipts, 


Ex. A-2 (1), (2) purport to record a payment from J. 
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Sreeramulu of Rs, 200 in respect of each receipt, Ex. A-2 (3) 
of a like sum from Mr. M. Gopalakrishnamoorthy and Ex. A-2 
(4) of the same amount from Mr: D. Subbarama Reddi. There 
is written on each of the four counterfoils that the sums of 
Rs. 200 were deposits of Rs. 2 per ordinary share. On 
the back of each counterfoil in pencil'in Swaminathan’s hand- 
writing are the words “paid to Mr. Balarama Reddi.” The 
two witnesses said that the objector informed them that he had 
arranged to transfer some of his 4,000 shares which he had 
obtained as transfereeto the persons named in the receipts. The 
amounts in these counterfoils were not entered in any book of 
the Company, and so far as the Company is concerned, they are 
obviously fictitious documents, assuming the explanation is 
correct which R.S. Mudaliar and Swaminathan gave. The 
total amounts to Rs. 800, Rs. 400 from J. Sreeramulu and 
Rs. 200 each from the other two. The objector denied there 
was any such interview or that he made the requests as stated 
by the other two witnesses. He said he did not take away 
these receipts or share transfer forms as stated by the two 
witnesses. In answer to some questions I put he admitted he 
was negotiating with those three persons for them to bécome 
sub-agents of the Company and that he had notified the 
Company of this. He told me that unless and until he had 
appointed them as sub-agents there would be no need to send 
any communication to the party of such appointment. He also 
said that in respect of sub-agents they would each have to 
become the holders of 100 shares in respect of each taluq area. 
He had arranged for the appointment of Gopalakrishnamoorthy 
and Subbarama Reddi as sub-agents in respect of one taluq 
each, and Sreeramulu was to be the sub-agent for two taluqs. 
That means that the last named would, according 1o ‘the 
objector’s evidence, have to be the holder of 200 shares in 
respect of which he would have to pay Rs. 400 as application 
money and the others would each be the holders of 100 shares 
paying Rs. 200. It does seem to me a very strange coincidence 
that there should appear in the counterfoil receipt books of the 
Company the entries which I have mentioned, when no entry in 
respect of them appears in the books. The inference to be 
drawn is one of two alternatives, either, that the money which 
is the subject-matter had been stolen by R.S. Mudaliar or 


Swaminathan, or the explanation which they have both given. 
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So far as the first is concerned, if one or other or both these 
persons intended to reb the Company, I think it most unlikely, 
to say the least, that they would furnish evidence of this being 
done by recording in the counterfoil receipts the amounts which 
had come into their hands and make no entries in the books of 
the Company, as upon an audit or examination of the books the 
deficiency would at once become known. It might also be said 
there is the unlikelihood of receipts being given to persons who 
have not paid money to the Company but to one of the district 
agents. I think that the evidence of those two witnesses is 
corroborated by the evidence given by Mr. Balarama Reddi 
himself regarding the appointment of sub-agent and that before 
they could become the sub-agents they would have to obtain 100 
shares in respect of each taluq. In the agreement, Ex. A-3, by 
which the objector was empowered to appoint sub-agents, there 
is not a word that the sub-agents would have to become share- 
holders of the Company. There is provision in the agreement 
for security deposits to be found by those sub-agents and the 
counterfoil receipts expressly say that the money was paid as 
Rs. 2 deposit in respect of a number of shares. I think that at 
this period the objector was trying to pass on some of his shares 
in order to recoup himself part of the monies he had paid. 


Secondly, the next facts relied upon are that throughout 
the period following the transaction, from June, 1934 to April, 
1938, when the winding up order of this Company was made, 
admittedly the objector never once either wrote or orally made 
a complaint that he had not been given shares for which he had 
made an application nor did he ask for the return of the 
Rs. 8,000 which he had paid. His explanation is that several 
times he saw R.S. Mudaliar at the Company’s offices and spoke 
to him of the commencement of the Company’s business and the 
provision of oil and petrol and other articles and was always 
put off by being told that shortly supplies would commence. He 
never made a single complaint in regard to his Rs. 8,000 being 
retained and his shares not having been allotted. In evidence, 
he said, as he expected supplies of oil he thought his Rs. 8,000 
would be treated as a deposit against supplies. In considering 
whether one can accept that explanation, one has to bear in 
mind that before the winding up order he did not take up the 
position that he was not a shareholder and that Rs. 8,000 had 
been paid by way of a deposit against supplies or in respect of 
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his agency agreement. Mr. Radhakrishnayya informed me that 
he was not maintaining that position although this payment of 
Rs. 8,000 was alleged by the objector to be a deposit in the 
earlier stages of these proceedings. Rs. 8,000 was paid in the 
first instance as æ first contribution towards the 4,000 shares, 
namely, Rs. 2 per share. The objector is a man of some 
position and substance who is accustomed to dealing with and 
engaging in money transactions. Having sent to the Company 
an application form for 4,000 shares in June, 1934, and not 
having had any communication regarding it, one would have 
expected that he would have written to the company long before 
the expiration of four years in respect of the money he paid 
and the non-receipt of shares or non-allotment of shares, unless 
he had been a party to an arrangement by which he was to have 
shares transferred to him in place of allotted shares. a 


Thirdly, the other factors relied upon are that on occasions 
the objector inspected the share register. I think it most unlikely 
that he would have inspected it. and I am sure it is more 
unlikely having: inspected it once he would do so on other occa- 
sions as it is suggested he did. The objector initiated a prosecu- 
tion against R.S. Mudaliar. It matters not what it was for, savé 
to mention that it was dismissed. The prosecution was in respect 
ofthe payment by the objector of Rs. 8,000, and the matters con- 
cerning the transaction were investigated by the Sub-Divisional 
Magistrate who, on Ist September, 1937, delivered judgment 
dismissing the prosecution. ' The objector in evidence said that 
he obtained a copy of this judgment a few days later. Whilst 
he gave evidence in a vernacular language, I am quite sure he 
has a good knowledge of English, one of his letters, at least, 
has been written in English and all the documents in this case 
signed by him are also in that language. In the course of his 
judgment,, the Sub-Divisional Magistrate said that the objector 
had filed this complaint after a long time from the date of 
Ex. A-3, the agency agreement, to avoid payment of Rs. 32,000, 


the further liability on the 4,000 shares which stood in the 


complainant’s name in the Company’s share register. The 
objector in evidence said he was unaware that his name appeared 
in the Company’s register as a shareholder. It is quite clear 
that a day or two following lst September, 1937, he must 


‘certainly have been aware that his name was included as.a 


member of the Company in the share register. In his affidavit 
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in. support ‚of. his, applicdtian to weftify the register, he idors 
not say that he was unaware that his name.wab‘in the register: 
‘Vhat- he does emphasise. is,,he.was- unaware-that bhe was-in ‘the 


register’ as: a” transferee and^ not’as an ‘allotted of shares.’ The | 


objector took no proceedings , or steps’ ‘At all ‘for’ the - removal of 
his name from the list of members pf the Company, , Learned 
Counsel on behalf of the objector has: said: that the Company 
was in a very bad way: from.the middle of 193/ onwards and 
the registered office was difficult to find and for that reason his 
client took no steps, though he must have known by bst September, 
1937, or shortly after that bis name was in the register. If he 
wished to take proceedings, he éould háve doné sọ and obtained 
an order for substituted service of proceedings to rectify the 
register. He did: nothing. ‘The winding up order was made in 
April, 1938, and ‘in the ordinary’ course, the Official Liquidator 
-made an application to have the list of contributories settled, 
So far as the facts are concerned, I think the evidence of 
R: S. Mudaliar and Swaminathan, with régard to Ex, A-2 
series the counter foil receipts, is corroborated by evidence of 
the objector that te had’told the three persons { whiom He appointed 
as, sub-agents they would have to hold 100 shares of the Com- 
pany in respect of each taluq coupled with the fact that he took 
no steps and ‘made no complaint throughout: a period of nearly 
four, years. I accept their evidence that, there was an arrange 
ment by which shares were to be transferred: ta the objector 
instead of being allotted. If nothing had been said and nothing 
had been done, the objector would nót have silently stood by. 
The fact that he took no steps when the criminal complaint was 
dismissed was because he was already aware his name was on 
the register. When the criminal prdceedings. commenced the 
previous April, he must ‘have been aware of those facts at that 
time and in my view, he was aware very shortly. after 1st April, 
1935. . Those being the facts, the question is. what is the legal 
position?‘ The objector has stood by for a‘long’ time, in my 
view, knowing that his name was on tht register of shareholders 
and took.no steps to have it rectifiedand his name removed. When 
a person-knows that his name js included in the register of share- 
holders of a Company and stands ‘by and allows his name to 
remain he is holding out to the public that he.js a, shareholder, 
and thereby he loses the-right to have his- name removed. This 
position has “been the’ subject of conside?ation ‘i in E number of 
17 
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English cases. in Scottish Petroleum Company In rel, Baggallay, 
L.J., at page 434, said: i . 

“The delay-of a fortnight in repudiating the shares makes it, to my mind, 
doubtful whether, the repudiation in the case of a going concern would have 
` been in time. No doubt where investigation is necessary some time must be 
allowed, as in-Ceniral Railway Company of Venesuela v. Kisch*, But where 
as in the present ‘case, the shareholder is'at once fully informed of the 
circumstances, he ought to lose no time in repudiating.” 

‘. In Sewells. case3, Lord Cairns, LY. at page 138, in the 
course of his judgment, said : 

. “Mr. Sewell, according to the conclusion I have drawn from the facts, 
did know in the month of May, 1864, that regularly or irregularly, rightly or 
wrongly, under this authority, he had been put upon the list asa sharebolder 
for 23 shares.’ If he had any doubt as to the manner in which the authority 
had been pursued, it was for him to have inquired whether he could have 
asserted any right against either Mr, Sichel, or Mr, Hankey, or the Company, 
arising out of the mode in which the authority had been pursued. Whether 
he could have disclaimed the ownership of these 23 shares may be doubtful, 
but' I assume in his favour that he might have had a case of that kind. It 
appears to me that not having done so, and being aware that he was held out 
to the public as the holder of 23 shares, it ig too late for him months or years 
afterwards to enter into that question.” . 

* In Lawrence $ caset, Lord Cairns, L.J., at page 423, said: 

" “Tt thus appears that on the 16th of May Mr. Lawrence and his legal 
adviser hadin their hands the whofe of the documents the variance between 
which is the ‘ground.of the motion to remove the name of Mr. Lawrence 
from the register. If he had at that time.a right to repudiate his shares, it 
was a right which, in my opinion, might be, waived ; and if asserted, could not 
be asserted with effect unless asserted promptly and distinctly. No attempt 
at repudiation took place for upwards of four months, and during this time 
Mr. Lawrence ‘must be taken, in my opinion, to have known, not merely that 
his name was 0 | the register, and that he was so held ont to the world as a 
shareholder-in and member of the Company, but also that his son was 
holding communications with, and endeavouring to influence the conduct of, 
the directors, on the footing of Mr. Lawrence being a shareholder.” 


From these authorities, it is clear that if any person whose 
name is included in the register becomes aware that circum- 
stances are such that if proceedings are brought against the 
‘Company he would succeed in having his name removed and the 
register rectified, he must do so promptly. He mustnotstand by 
and wait and then at a later stage. with knowledge he has been 
held out to the public as a shareholder of the Company, seek to 
have hig name removed. In the cases which I have quoted, 
‘the grounds were that the contract under which the shares 
were obtained could be set aside as void. Mr. Radhakrishnayya 


es seit 


1. (1883) 23 Ch. D. 413. 2. (1867) 2 H.L. 9. 
3 (1868) 3 Ch. Ap. 131. © ~- 4. (1867) 2 Ch. Ap. 412. 
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differentiated’ between the principles in these cases and the 
present. He contended that the objector applied for 4,000 shares 
‘to be allotted to him by the Company and expected to have his 

„name in the share register for that number of shares as allottee. 
Whilst he might have known thgt his name was in the register 
as a shareholder, he thought it was because he was an allottee, 
and until he received a communication from the Official Liqui- 
dator aftet the winding up started he was unaware that he was 
a transferee. Since he is on the share register as a transferee 
and not as an allottee, he is entitled now to have his name 
removed and the register rectified. In my view, that contention 
must fail. If he has assented to his name being included 
amongst the shareholders, then how can he now say: 


"Since I expected to be included as an allottee and since I find that 


I am included in another capacity as transferee, I am entitled to have my 
name removed.” 


The position in the present case is, I think, covered by 


Bowen, L.J.,in Ex parte Sandyn, where the learned Lord Justice 
at page 117, said : 


"If the case stood there, there would have been an end of the matter, 
The original contract was not one which could have been enforced, and in 
giving her the shares without attaching the conditions to them, which she 
made a portion of her offer, the Company were not giving her what she 
esked for. But the matter does not rest there, and this is just the point of 
the case. After her name was placed on the register and after she knew 
that her namé was`on ‘the register, she did certain acts which were only 
consistent with an intention on her part to be treated as a member of the 
Company, and to treat herself as a member of the Comp iny in respect ‘of 
these particular ‘shares which had been so appropriated to her. If that is not 
“evidence of an agreement to be a member, I really do not know what is. 
I order goods of one deacription from a merchant; he cannot compel me to 
take goods of a different description, and he does not complete his contract 
by giving me goods of a different description; but if he sends me goods 
which ere not according to the contract and which are not within the descrip- 
tion of the contract, and I nevertheless elect to take them, my act with 

- regard to them Is evidence of a new contract, which the law will imply, to 
pay for that which I have kept. It is not that I promise in so many words to 
pay; it is that I do acts from which the law will imply in favour of the 
opposite party a promise. Here it is not that she keptali these new shares 
promising expressly to release the Company from the original condition and 

- to pay the entire sum, but she consented to allow her name to remain on the 
register and to keep the shares although they had not been allotted to her in 


-conformity with the condition which she had imposed io her Ietter of 
application.” ' ‘ 


Here, the objector desired to become a member of the 
Company and to be on the register by having shares allotted to 
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him; he bas been included in the register by having shares 
transferred to him. The contention of the objector fails. In, 
fact, he has in no way been prejudiced because the shares which 
would have been allotted tobim would have had two rupees paid, . 
and that is the position in regard to the sharein respect of which 
he has been included in the register. By reason of the objector 
standing by in the way he did, I am quite satisfied that it was 
with full knowledge that his name was on the register by reason 
of his consent that shares shold be transferred Ge of being 
allotted to him. 


The result is, the- Official INF s application succeeds 
and Mr. D. Balarama Reddi will be included in the list of 
contributories in respect of 4,000 shares. His application for 
rectification of the register is therefore dismissed. There will 
be no order for costs. | 

B. V. V. Order made. 
IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 

PRESENT :——MR. JUSTICE VARADACHARIAR. 





Marudamuthu Mudaliar .. Petitsoner* (Petitioner—Ist 
Defendant) - 
v. l 
N. K. Venkatrama Aiyar .. Respondent (Decree-holder). 


Civil Procedure Cude (V vf 1908), O.43,r.1 ()—Petition under O. 21, 
r.90—Petitioner called on to deposit sale amount in cash under proviso to 
0.21, r.90—Peiitioner furnishing security only—Rejection of petition—If 
order appealable as one “refusing to set aside a sale” wader O. 43.7.1 G). 

Where, acting under the power given to the Court by proviso to O. 21, 
r. 90, Civil Procedure Code, to call upou a petitioner filing a petition under 
O. 21, r,90 to furnish security, the Court ordered the petitioner to deposit 
the sale amount in cash but the petitioner tendered immovable property 
only as security which the Court refused to accept and accordingly rejected 
the petition, 

Held, the order rejecting the petition is an order “refusing to set aside a ` 
sale” within the meaning of O. 43, r. 1 (f), Civil Procedure Code, and there- 
fore appealable. 


_ Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Kumbakonam dated 20th July, 1938, and made in 
A. No. 23 of 1938 preferred against the order of the Court of 
the District Munsif of Kumbakonam dated 10th February, 1938, 


and made in E. A. No. 64 of 1938 in O. S. No. 43 of 1937. 





* C., R. P. No. 1447 of 1938 Tóth December: 1938. 
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T: K. Sibramania Pillai for Petitioner. 
R, Rajagopala Aiyangar for Respondent. 
The Court delivered the following ~ 


Jupcmunt.—This Revision Petition raises a question of 
some importance turning on the effect of the proviso recently 
` added in this Presidency to. O. 21, r. 90, Civil Procedure Code. 
Under that proviso, the Court to which an application under 
r. 90 is presented may “before admitting the application call 
upon the applicant to furnish security.” In the present case, the 
Court ordered the applicant to deposit the sale amount in cash. 
He tendered a draft bond offering immovable property as 
security. The Court declined to accept it and accordingly 
rejected the petition. Against this order the petitioner prefer- 
red an appeal to the lower appellate Court and that Court has 
dismissed the appeal on the ground that the case does not fall 
within the terms of O. 43,r. 1 (J) which gives arightof appeal 
against an order “refusing to set aside a sale.” The learned 
Judge was of opinion that an order contemplated by this sub- 
rule was one passed after the Court had entertained the applica- 
tion and not one whereby the Court declined to entertain the 
application. 


There can be little doubt that at the time when the- sub- 
clauses of O, 43, r. 1 were framed, this distinction between an 
order on the petition and an order declining to entertain the 
petition could not have been thought of, so far as applications 
under O. 21, r. 90 are concerned. A distinction was recognised 
by the Code in the case of plaints; and different provisions were 
made for appeals against adjudications on the merits and appeal 
against orders rejecting the plaint. But as the scheme of the 
Code as it originally stood did not contemplate any such 
differentiation in respect of an application under r. 90 of O. 21, 
it is unreasonable to expect any recognition of that distinction 
in the rules relating to appeals therefrom. When the proviso 
now in question was recently added to r. 90, the attention of 
the framers of the rule does not appear to have been specifically 

‘directed to the question of appealability. There has indeed been 
some discussion as to the legality of the proviso itself; but this 
Court has so far declined to hold the new rule to be stra vires. 
While I follow that ruling, Ido not wish to deprive the petitioner 
of whatever benefit he may get, even if it be a mere matter of 


” 


Maruda- 
muthu 
Mudaliar 


v. 
Venkat- 
rama ‘Aiyar. 


134 ‘ THE MADRAS LAW JOURNAL REPORTS, | [1939 


accident, out of the language of sub-cl. (f) of O. 43, r. 1, as at 
stands. 


The position so far asthe present case is concerned is 
different from what may arise in cases where a right of appeal 
will be available only by treating any disposal as amounting to 
a “decree” because in that case the Court has to consider, in 
view of the definition of the word “decree” whether there has 
been an adjudication determining the rights of the parties. An 
order merely rejecting a plaint will thus not prima facte fall 
within the definition of “decree”. But sub-cl. (j) of O. 43, 
r. 1, merely refers to an order “refusing to ‘set aside a sale”. 
The learned Judge thinks that such an order of refusal prima 
facie implies that the petition had been admitted. As I have 
already pointed out, this question could never have arisen under 
the scheme of the Code as it formerly stood. I cannot there- 
fore call in aid-any argument founded upon the probable inten- 
tion of the Legislature. I have’ only to see whether the etymo- 
logical meaning of the words found in the sub-clause will or 
will not apply to the case. : 


If a person applies to have a sale set aside I do not see how 
a rejection of his petition is any the less a refusal to set aside 
the sale because the Court passed that order even before admitt- 
ing the petjtion. After all, on an appeal against such an order, 
the appellate’ Court can only consider the reasonableness or 
otherwise of the order refusing to admit the petition; and I 
prefer not to deprive the petitioner of the right to seek the 
opinion of the appellate Court in the matter, unless it is possible 
to hold that the language of O. 43, r. 1 (J) is clearly incapa- 
ble of being construed as comprehending the order of rejection. 
. The lower appellate Court’s order is accordingly set aside 
and the learned Subordinate Judge is directed to deal with the 
appeal on the merits. But the question is certainly novel and 
not free from difficulty; I accordingly make no order as to 
costs. ` 


S. V. V. mirre Petition alowed, = 
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[FULL BENCH] -~ 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
.  Present:—Smm Axnrrep Henry Lionet Leaca, Chief 
Justice, Mr. Justick MADHAVAN Nair, Ma. Justice VARADA- 
CHARIAR, Mr. Justice’ WapswortTa, AND Mr. JUSTICE 
LaksHMANA Rao. ; ; 
District Magistrate, Trivandrum .. Petitioner* 
v. a 

K. C. Mammen Mapillai and others ... Respondents. 

Habeas corpus—Jurisdictian of High Couri to issue worit—English 
common law whether prevalent in India—Issuée of rule nisi by single Judge— 
Validity—Criminal Procedure Code (V of 1898 as amended), S. 491 ~Effect— 
Madras High Court Rules, Appellate Side, rr. 2 and 2-A—Whether ultra 
vires. 

The High Court or any Judge of the High Court cannot issue the writ of 
habeas corpus in cases covered by S:491 of the Code of Criminal Proce- 
-dure. Where a Judge of the High Court issues a rule misi purporting to 
-exercise the common law jurisdiction to issue a writ of kabeas corpus his 
order is without jurisdiction and is consequently null and void. 

Girindra Nath Banerjee v. Birendro Naik Pal, (1927) LL.R. 54 Cal. 727, 
approved. : A ve 

In re Kochusni Elaya Nair, (1921) 4 M.L.J. 441: LLR. 45 Mad. 14 and 
In re Govindan Nair, (1922) 43 M.L.J. 396: I.L.R. 43 Mad. 922 (F-.B.), over- 


“ruled, ` 
Eshugbayi Eleko v. Officer Administering the Government of Nigeria, 


(1928) A.C. 459, considered. . i 
Rules 2 and 2-A of the Madras High Court Appellate Side Rules are 


-inira vires the Court’s powers. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
declare that the orders made by the Hon’ble Mr. Justice 
Pandrang Row, on the 21st, 24th and 26th days of October, 1938 
„and passed in Criminal Miscellaneous Petitions Nos. 986, 990} 
and 985 of 1938 on the file of the High Court have been made 
without jurisdiction and are void and of no legal effect and that 
the High Court may further be pleased to quash the said 
-orders and to make an order mist accordingly. 


y 





* Cr. M. P. No. 1003 of 1938. Wh November, 1938. 

+ The Order of Pandrang Row, J., was as follows :—This is a petition by 
-the Crown Prosecutor, Madras, to vacate the interim order made by me on 
21st October, 1938, on a petition for stay of execution of an extradition 
warrant filed along with another petition for issue of a writ of habeas 
-corpus on behalf of four persons who had been arrested in pursuance of the 
‘warrants issued by the Political Agent and Resident for the Madras States, 
-As admitted in the present petition the arrests had, been effected between 
7 y.M. and 10 p.m, on 20th October, 1938, and it was intended, to send the 
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T. R. Venkatarama Sastri arid R. S. Jayarama Aiyar 
instructed by King and Partridge for Petitioner. - 
. 8B, Sitarama Rao, V. T. Rangaswami Aiyangar and T. >: 
Venkatesa Atyar for 2 to 6 Respondents. 


The Court (Burn and Stodart, JJ.) made the flowing 


ORDER OF REFERENCE TO A FULL BENCH. 

OrprErR.—The determination of this matter involves ques- 
tions of law and of jurisdiction, including a question whether 
the decision of a Full Bench of this High Court is rightly 
decided. We therefore order under r. 2 of the Appellate Side 
Rules that this matter be referred to a Full Bench. 


Our reasons for taking this course will be stated fully later 
in the day. 


sl 





arrested persons who were directors of the Travancore National and Quilon 
Bank now in liquidation, to the District Magistrate, Trivandrum, in the 
Trivandrum State by the Shencottah PassengerTrain leaving Egmore Station 
Madras at about ll am. The petition for issne of writ of kabeas corpus and 
the petition for stay were made to me at my residence early in the morning 
of the 21st October, 1938 As the sittings of the High Court would begin 
only at 1045 A.w., that is, only 15 minutes before the train by which the 
arrested persons were intended to be taken beyond the jurisdiction of the 
High Court was to leave Madras, I made the following order on the petition 
for stay:— 

“ As the matter is extremely urgent the Chief Presidency Magistrate 
should detain these prisoners in his custody and not send them away from 
Madras pending further orders of the High Court.” 

Itis this order, which is now sought to be vacated on the sole ground 
that it is an order made without jurisdiction. 

This objection of absence of jurisdiction is formulated in paragraphs 4 
and 5of the present petition. The ground of objection stated in paragraph 5, 
namely, “it is also doubtful whether the High Court has jurisdiction over 
proceedings taken in pursuance of the Extradition Act” was not pressed 
during the learned Crown Prosecutor’s argument before me, presumably 
because his doubt had been yesolved before the petition came up for hear- 
ing. In any case, there is no substance in the objection; there have been 
numerous cases arising under the Extradition Act brought up to High 
Courts by means of applications for issue’ of writs of kabeas corpus and 
decided on their merits, The High Court's jurisdiction to issue such writs 
has not been removed’by any provision in the Extradition Act, and there 
cannot be any doubt avout such jurisdiction: This objection therefore 
fails. : 

* The objection that was pressed at the hearing was formulated in para- 
graph 4 as follows: '“The Crown apprehends that the order is passed with- 
out jurisdiction as any“matter relating to the exercise of powers under S. 491, 
Criminal Procedure Code, could be only (sic) by a Bench of the High Court’ 
as per r.2 (a) of the Appellate Side Rules of the High Court”. This rule 
runs as follows: -~ All applications for a a writ of habeas corpus shall go 
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Criminal Miscellaneous Petition No. 1003 of 1938.—This 
is an application; purporting to be under S. 561-A of the Code, 
of Criminal .Procedure and S. 223 of the Government’of India 
Act, 1935, in which the petitioner prays this Court to declare 
that the orders made by Mr. Justice Pandrang Row, ‘on the 
21st, 24th and 26th October, 1938, are void and of no legal 
effect and to quash the said orders. 


The petitioner is the District Magistrate of Trivandrum, 
the capital-city of the State of Travancore. The petition is 
supported by an ‘affidavit sworn by a Superintendent of Police 
in the Criminal Investigation Department, Travancore. The 
Superintendent of Police alleges that the Political Agent, 
Madras States, on the requisition of the Travancore Govern- 
ment issued warrants of arrest under S. 7 of the Indian Extradi- 





beforea Bench of Judges dealing with criminal work’. The rule does not 
in terms prohibit a‘single Judge from making an interim order for the pur- 
pose of ensuring that the application for the writ will be heard by the Bench 
before it is too late, that is, before the prisoners concerned are removed 
beyond the jurisdiction of the High Court. There is an inherent 
jurisdiction to preserve the jurisdiction of the High Court and to prevent 
evasion thereof. This, however, is aon argument of comparatively little signi- 
ficance, unless the rule relled can be said to take away the jurisdiction ofa 
single Judge to entertain and decide applications for a writ of kabeas corpus. 
-Itis obvious that no rule made under the Letters Patent and under the 
Government of India Acts like R. 2 (a) of the Appellate Side Rules can take 
away or destroy any jurisdiction conferred by the Letters Patent and affirmed 
by the Government of India Act; further no such rule can be inconsistent 
with the law as laid down by the highest judicial tribunal, the Judicial Com- 
mittee of the Privy Council. For instance, if the law is that each Judge of 
the High Court has jurisdiction to entertain an application for a writ of 
habeas corpusand that he is moreover bound to hear and determine the 
application on its merits, notwithstanding that some other Judge has already 
refused a similar application, any rule which renders it impossible to 
perform this duty which the law lays upon the Judge to whom such an appli- 
cation is made must be deemed to .be ultra vires as being inconsistent with 
law, 


That there is such jurisdiction in each Tiles of the High Court of Jus- 
tice in England and that therė is such a duty laid upon him by law are points 
on which no doubt is possible after the pronouncement of their Lordships of 
the Judicial Committee in Eshugbayi Eleko v. Officer Administering the 
Government of Nigeria, (1928) A.C. 459. The judgment in that case 
which was delivered by the Lord Chancellor (Lord Hailsham) is of 
unguestioned and unquestionable authority, and is binding on all High 
Courts in this country. In that case an application for the issue of 
a writ of habeas corpus was dismissed on the merits by the atting 
Chief Justice of Nigeria on 12th October, 1925 ahd a fresh application 
for the same purpose was made before a Puisne Judge on 8th December, 1925; 
on objection taken by the Attorney-General that the fresh ER could 
18 
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tion Act for the arrest of four subjects of H.H. the Maharajah 
of Travancore, who were at the time in Madras city, on 
charges of offences for which the said persons were liable to be 
extradited. The warrants, it is alleged, were issued to the 
Chief Presidency Magistrate of Madras, and the four persons 
named were apprehended on the evening of the 20th of October. 
last, and produced before the Chief Presidency Magistrate for 
the purpose of being escorted to the frontier of Travancore and 
there handed over to the Travancore State Police. It is further 
alleged that on the morning of the 21st of October, the four 
persons moved the Hon’ble Mr. Justice Pandrang Row at his 
residence, to release them from custody by issuing a kabeas 
corpus, and that thereupon the learned Judge ordered the 


not be entertained in view of the dismissal of the previous application hy the 
acting Chief Justice, the Puisne Judge upheld the objection and dismissed 
the fresh application on that ground. Onan appeal from this dismissal the 
full Court (of Nigeria), ina considered judgment, pronounced on Ist June, 
1926, upheld the order of the Puisne Judge and decided that the Puisne Judge 
had no jurisdiction to entertain the application. On appeal to their Lordships’ 
Board it was contended before their Lordships that, by the common law of 
Eagland which applies in Nigeria, “it is the right of any imprisoned person 
to apply successively toevery Tribunal competent to issue a writ of kabeas 
corpus, and that each Tribunal must determine such an application upon its 
merits unfettered by the decision of any other tribunal of co-ordinate juris- 
diction, even if the grounds urged are exactly the same” (page 465). On be- 
halfof the respondents Mr.(now Sir)Stefford Cripps “admitted the existence 
of the right to make successive applications but he argued that the applica- 
tions must be to different conrts” (page 465). After considering the effect ‘of 
decided cases quoted on both sides, their Lordships of the Judicial Com- 
mittee relied on the earlier authorities which showed thatthe writ was ori- 
ginally issuable out of the court of King’s Bench and out of the court of 
Chancery and on the Habeas Corpus Act of 1640 which expressly recognised 
the right of the court of Common Pleas to order the writ to issue, and also 
on subsequent Act of 1679 which provided inter alia that “the Lord Chancel- 
lor or any one of His Majesty's Justices might grant a habeas corpus in vaca- 
tion and impose heavy penalty upon any Judge who wrongfully refused to 
entertain the application.” It was conceded for the respondent that under 
the terms of this statute applications could be made in vacation to successive 
Judges of the same court. This led to the curious result upon the respon; 
dents argument that if application were made in vacation it could be renewed 
to each Judge of the Court, but that if it were made in term it could only be 
made once to the court of Chancery and once to each of the three courts of 
common law.” (p. 467). Their Lordships then went on to say that “a far 
more serious consequence of the respondent’s argument would be the effect 
upon the right to apply for this writ of, the Judicature Act of 1873” which 
combined into one court all these four courts and others aswell. Their 
Lordships say,.“If, therefore, the respondent is right in contending that an 
application fara writ-of Aabeas corpus, can only be entertained once by any 


~ 
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a 


€hief Presidency Magistrate to detain the prisoners in his 
custody pending “further orders of the High Court. The 
deponent further states that at the instance of the Provincial 
Government the Crown Prosecutor of Madras made an applica- 
tion to the High Court to vacate that order, that the Crown 
Prosecutor’s motion was heard by the learned Judge on. the 
22nd October, and that the learned Judge refused to cancel the 
order passed by him on the 21st of October. 





one court, it necessarily follows that the effect of the Judicature Act.must 
have been to deprive the subject of the right which he had previously enjoyed 
of applying successively to the Court of Chancery and to each of the three 
common law courts and to limit him in future to one application to the 
Supreme Court of Judicature. Their Lordships would be reluctant to reach 
such a conclusion unless compelled to do so by clear words. The writ of 
habeas corpus is a high prerogative writ for the protection of the liberty of 
the subject and it would be a startling result ifa statute enacted primarily 
-for slmplification of procedure should have materially cut down that protec- 
tion. But in fact their Lordships do not think that the Judicature Act hes had 


this result or that the contention of the respondent is well founded” (p. 467). 


I have quoted these observations in extenso as they are directly in point in 
deciding whether r.2 (a) of the Appellate Side -Rules is intra vires and if so 
whether it takes away the jurisdiction of each Judge of the High Court to 
entertain applications for issue of a writ of kabeas corpus and absolves him 
from his absolute legal duty of hearing and determining the applications made 
to him. Their Lordships say in conclusion that in their view “each Judge is 
a tribunal to which application can be made within the meaning of the rule and 
every Judge must hear the application on the merits” (p. 468). And they 
add: “It follows that although by the Judicature Act the Courts have been 


combined in the one High Court of Justice each Judge of that Court still has. 
_ jurisdiction to entertain an application fora writ of habeas corpus in term 


time or in vacation, and that he is bound to hear and determine such an appli- 
cation on its merits notwithstanding that some other Judge has already re- 
fused a similar application. The same principle must apply in the case of the 
Judges of ‘the Supreme Court of Nigeria. It follows that in the opinion of 
this Board the learned Judge was wrong in refusing to hear the appli- 
cation inthe present case on its merits and the appeal must be allowed 
(p. 468). r 


Itis well settled that the Judges of this High Court have the same 


jurisdiction as the Judges of the old Supreme Court which was succeeded by - 


it, and cl. 8 of the Letters Patent of the Supreme Court clearly says that the 
Chief Justice and the Puisne Judges have such jurisdiction and authority as 
“our justices of the King’s Bench haveand may lawfully exercise” within 
England. It is sufficient to rely on the authority of the Full Bench decision 
in Govindan Nair, In re, (1922) 43 MLJ. 396: IL.R. 45 Mad. 922 
(F.B.), which approved the judgment’of Kumaraswami Sastri, J. In 
Kochunnt Elaya Nair, In re, (1921) 41 M.L.J. 441: LL.R. 45 Mad. 14 and the 
decisions in Ameer Khan, In the matter of, (1870) 6 Beng .L.R. 392 and In re 
Nataraja Atyar, (1912) 23 M.L.J. 393: LL.R. 36 Mad. 72. In delivering the 
judgment of the Full Bench, Schwabe, C. J. observed as follows at pp 925-6: 
“The law can be stated to be that in every part of-the British Empire every 
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The deponent says nothing about the order passed by the 
learned Judge on the 26th of October. Calling for the papers 
on the 27th of October, when this motion was made before us, 
we found that on the evening of the 26th the learned Judge had 
issued a writ nisi of kabeas corpus for the production before 
him at 10-45 a.x. on the 28th of October of the bodies of the 
four persons named in the application. These are’the three 
orders passed by our learned brother whid the splices desires 
us to declare void and to-quash. 





person has a right to be protected from illegal imprisonment by, the issue 
of the prerogative writ of kabeas corpus. The King’s Bench in England 
exercised the power of issuing such writs throughout the British Empire 
until the statute known as the Habeas Corpns Act, 25 and 26 Vic, c. 20 was 
passed By that Act the powers of the King’s Bench are limited to England 
and such places outside England which have no local Court competent to 
exercise the power. Itfollows that these petitioners must have a right to. 
such a writ, and it is a matter of absolute right either from a Court in this 
country ... . . or from the Conrt of King’s Bench sitting in London ` In 
our judgment it is fully established that this Court has all necessary powers 
and is competent to grant writ. . . . This Court has, however, succeeded 
undér the High Courts of Judicaturé in India Act, 24 and 25 Vic, c 104, and 
the Letters Patent issued thereunder to all the powers of the Supreme Court 
of Madras and that Supreme Court bad by its Charter of 1800, Art. 8 given 
to it the powers over ‘all the territories which now are or hereafter may be 
subject to or dependent upon the Government of Madras aforesaid and to 


- have such jurisdiction and authority as our justices of our Court of King’s 


Bench have and may lawfully exercise within that part of Gteat Britain 
called England as far as circumstances will'admit’. These words give to the 
Supreme Court thé right usually exercised by the King’s Bench in England of 
issuing the writ of habeas corpus”. The judgment thereupon deals with 
the question whether $3.49] and, 456, Criminal Procedure Code, have reduced 
or limited the power of issuing writs of kabeas corpus and answers it in the 
negative. This Full Bench decision is binding on me and its authority has 
not been questioned, so far as I am aware since it was pronounced 16 years 
ago in this province. 

The conjoint effect of this Full Bench decision and of the pronounce- 


_ments of their Lordships of.the Judicial Committee in Bshugbayt Eleko v 


Officer Administering the Government of Nigeria, (1928) A.C. 459, is that the 


` lawasto the jurisdiction and the duty of each Judge of the High Court to 


entertain and determine applications for issue of a writ of habeas corpus 
is the same as the law in England and each Judge of this, High Court is a 
tribunal to which such applications can be made and must hear them on the 
merits, The jurisdiction is thus ofa peculiar and exceptional character as 
every Judge has it, and not merely the High Court of which he forms a 
part. Further, the Judge bas no option in the matter, and cannot lawfully 
decline jurisdiction or refuse to entertain and determine applications mene 
to him. It would be contrary to his oath of office to do so. _ 

The learned Crown Prosecutor relied on the provisions of S. 108 of the: 
Government of India Act 1915 which coafers rule-making power on the High 
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_ As to what happened before our learned brother Pandrang 
Row, J., on the 21st of October, we take the facts from his 
order on Criminal Miscellaneous Petition No. 990 of 1938. 
The petition for issue of a writ of kabeas corpus and the peti- 
tion for stay were presented to our learned brother at his 


residence early in the morning of the 21st of October. As the 
sittings of the ligh Court would begin at 10-45 a.m. and as it 


was proposed to despatch the prisoners to Trivandrum by a train 
leaving Egmore station at 11 a.m. there was no time to move 





Court i in'respect of the exercise of jurisdiction by single judges or Division 
Courts and requires the Chief Justice to determine what judge is to sit alone 
and which judges are to constitute Division Courts. This does not mean, as 
éontended by the Crown Prosecutor, that either the single judges or the Divi- 
sion Courts: dérive their jurisdiction from the Chief Justice or that the 
manner in which they should exercise jurisdiction is determined by the Chief 
Justice , The jurisdiction is conferred by the Letters Patent and the manner 
of its exercise is determined by the judges who exercise it according to their 
own notions of what the law requires them todo. The assignment or allot- 
ment of work by the Chief Justice to the judges determines only the cases in 
which jurisdiction is to be exercised by particular judges. This cannot, how- 
éver, deprive any judge of his individual jurisdiction to entertain applications 
for issue of a writ of kabeas corpus; nor does it absolve him from his 
individual duty to determine them onthe merits. The Crown Prosecutor 
felied on certain obiter dicta of Devadoss, J, in Kunhammad Hajee, 
In re, (1922) 44 M.L.J. 450: LLR. 46 Mad. 382 at 397, to the effect 
that if a judge “who has been asked to do admission work takes 
it into his head tọ do sessions work or without being asked to do 
original side work calls up original side cases of his own accord and 
disposes of them, he may be said to be acting withont jurisdiction.” The 
fearned Judge did not expressly refer to applications for issue of a writ of 
kabeas corpus and there is no reason to suppose that he had taken them in 
his mind when he made these observations. The jurisdiction and the duty 
of each Judge in this matter were declared, unmistakably by their Lordships 
of the Judicial Committee only five years later in 1928; till then it appears to 
have been hardly realised that the entertainment and determination of kabeas 
corpus writ applications by each Judge constituted a peculiar kind of work 
which has to be done according to law by the judge to whom the applications 
are made and therefore caguot and need not be assigned by the Chief Justice, 
this work or case not being of an assignable nature; it has to be taken up, 
according to lawas laid down by the Judicial Committee by the Judge, to 
whom the application is made and by no other Judge or Judges who no 
doubt must entertain further similar applications which may be made -to 
them and determine them on the merits, A duty imposed by the law itself 
ona particular Judge cannot be transferred to another Judge, The jurisdic- 
tion and the duty as regards applications for a writ of kabeas corpus are 
tui generis and do not fal) within the frame work of S. 108 of the Govern- 
ment of India Act or any rule framed thereunder. The individual jurisdic- 
tion and the individual duty of each Judge in this matter are not affected in 
any way by any statutory provision or rule. I am, therefore, of'opinion r. 2 
<a) of the Appellate Side Rules is wira vires, because its effect is to take 
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the High Court after 10-454.m. Our learned brother therefore 
made the following order on the petition for stay: 


“As the matter is extremely urgent the Chief Presidency Magistrate 
should detain these prisoners in his custody and not send them away from 
Madras pending further orders of the High Court,’ 


Later in the day the Crown Prosecutor presented a petition 


- (Criminal Miscellaneous Petition No. 990 of 1938) under 


S.. 561-A of the Criminal Procedure Code in which he prayed 
the High Court to vacate the stay order passed by our learned 





away the individpal jurisdiction which each Judge has in this matter and to 
prevent the performance of his legal duty to determine on the merits any 
application for issue of a writ of Aabeas corpus made to him. In my 
opinion, therefore, I had jurisdiction to entertain the application for the 
issue of a writ of kabeas corpus and to make the interim order; further, it 
‘was my legal duty . to enteriain the application and to determine it on its 


< merits. In my view, the law left me‘no option in the matter—the law as laid 


down by the highest tribunal—the Judicial Committee of the Privy Council ~ 
which’ is sufficient warrant for what I have done. As I observed in the course 
of the hearing, there would have been a failure of duty.on my part if I had 
not exercised jurisdiction i in the. manner I did. I was of that opinion when I 
entertained the application for the issue of a writ of habeas corpus and 
made the interim order now sought to be vacated on bebalf of the Crown and 
I still adhere to that opinion. The Crown Prosecutor, no doubt, further 
contended that the application for issue of the writ should not come before 
one Judge in'the first instance and then be posted before a Bench; I expressed 
my concurrence then and there and I continue to be of the same opinion. But 
it does not follow from this that there is any absence of jurisdiction in me 
to entertain and determine the application for issne of tHe writ. 

In short, the jurisdiction and duty of every Judge of the High Court to 
entertain and determine applications for issue of a writof kabeas corpus 
made to him are, in my opinion, not affected by any statutory enactment.or 
any valid rule made on the authority of any statutory enactment. It is a 
well-settled rule, as Sundara Aiyar,J., said in In re R. Nataraja Afyar, (1912) 
23 M.L T 393 at 403: LL.R. 36° Mad. 72, that the powers of a superior 
Court can be limited or taken away only by some express provision 
to that effect and as observed by Sadasiva Aiyar, J. in the same case at 
page 413 tne writs of Aabeas corpus and certiorari are high preroga- 
tive writs vesied in the King’s Bench (and also in the Judges of High 
Courts in India as will be seen from In re Govindan Nair, (1922) 43 
M.L.J. 396: ILR. 45 Mad. 922 (F.B.) and Eshwgbayi Eleko v Officer 
Administering the Government of Nigeria,’ (1928) A.C 459, as representing 
the powers of the Crown todo justice in extraordinary cases. Of all the 
“high prerogative writs” none is as high as the writ*of habeas corpus which 
affords-protectipn to the liberty of the subject and is for that reason issu- 


- able by any single Judge of the High Court. In this matter, the subject has 


the right to invoke any Judge’s jorisdiction and thereupon the duty devolves 
on that Judge to determine on the merits whether a writ shall issue or not, 
This is the lawas I understand Ìt and it follows from this that the objection 
on the score of jurisdiction fails. No other objection being made to the 


interim order, this petition to vacate it is dismissed. 
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brother at his residence. This petition was heard by our 
learned brother on Saturday, the 22nd of October, and was dis- 
missed by him. In a considered order pronounced by our 
learned brother on Monday, the 24th of October, his reasons for 
dismissing the Crown Prosecutor’s petition were set forth at 
length. | 

Meanwhile the substantive application for a writ had been 
sent into the registry, of the Court and had been posted for 
hearing in the ordinary course. According to the rules of the 
Court it came before the Criminal Bench then sitting which 
consisted of ourselves. When it came on for hearing it was 
represented by learned Counsel for the petitioners that the matter 
was already before our learned brother Pandrang Row, J., and 
that we could not proceed to hear the application. A’ copy of 
the considered order just mentioned which had then been 
pronounced by our learned brother was placed before us in 
support of this contention.’ Learned Counsel for the District 
Magistrate of Trivandrum contended on the other hand . that 
Pandrang Row, J., had never directed that the substantive peti- 
tion should be posted before himself, and had never intended to 
disposeof it sitting as a single Judge. Here was a direct conflict 
of statement. The tenor of the learned Judge’s considered ordér 
_ on the Crown Prosecutor’s application appeared to be in favour 
of the applicant’s view although we observe that the application 
was entitled “ In the High Court of Judicature at Madras, under 
S. 491 of the Crjminal Procedure Code”. Learned Counsel for 
the applicants stated categorically in answer to our question that 
the application was fora Common Law Writ of Habeas Corpus 
and nota petitionto the High Court to exercise ils powers ander 
S. 491. We resolved the difficulty by referring the matter to our 
learned brother who replied that the application was pending 
before himself and that in his view he had power to dispose of 
it. We then recorded our opinion that we could not go on with 
the hearing of the application as it was already before another 
Judge of the Court. Subsequently on the 26th of October, 
Pandrang Row, J., allowed the application and issued a writ 
nisi, and for the present the matter stands there. The motion 
before us now is to quash his proceedings on the grounds (1) 
that a single Judge of the Court has no jurisdiction in such 
matters and (2) that for all purposes covered by S. 491 of the 
Code of Criminal Procedure neither the High’ Court nor any 


F.B. 
District 
Magistrate. 
Trivandrum 
v. 
Mammen 


Mapillai. 


F.B. 
District 
wees 
Mammen 
Mapillai. 


144 THE -MADRAS LAW JOURNAL -REPORTS.. . [1939 


Judge has power. 40 issue a Common Law Writ of Habeas 
Corpus. poke. a~ 

The motion came on for keinos eters: us on Thursday, the 
27th of October: It was not possible to hear the arguments of 
the learned Counsel for the prisoners on that day because the 
arguments of the learned Counsel for the petitioner had not 
ended till nearly 4 p.w. The matter was yrgent the writ having 
been made returnable at the opening of the Court.on.the follow- 
ing day, and accordingly,at the close of the hearing of the 27th 
we directed that the operation of the writ nisi be suspended, 
and that further proceedings in the matter of Criminal Mis- 
cellaneous ‘Petition No. 985 be stayed till the further orders of 
this Court. At the request of learned Counsel for the prisoners 
we adjourned the hearing to the 31st of October. ne 

The chief proposition which, the learned Counsel for the 
petitioner seeks.to have established i is that the High Court has 


' po jurisdiction to issue the Common Law Writ of Habeas 


Corpus in a case, like this. S$, 491 of the Code of Criminal 
Procedure gives the High Court power to issue directions “ of 
the nature of Habeas Corpus” in certain cases and for certain 
purposes; in those cases and for those purposes, learned Counsel 
contends, the powers conferred ‘by S. 491 are the „only powers 
the High Court has. Inthe present case the applicants before 
our learned brother alleged that the four prisoners had been 
arrested unjustifiably on warrants issued -illegally,. and prayed 
that they be set at liberty. The case is clearly covered by S. 491 
(1) (a) and (b) of the Code of Criminal Procedure, and if 
this Court has. no jurisdiction to issue a Common Law Writ of 
Habeas Corpus in cases to which S. 491 applies, it will follow 
that our learned brother’s order for the,issue of a writ nisi is 
without jurisdiction and ought to be quashed. 

Secondly learned Counsel for the petitioners has contended 
that even if this High Court still has power to issue the Common 
Law Writ of Habeas Corpus nevertheless r. 2 of the Appellate 
Side Rules is intra vires and binding on all the Judges of the 
Court St 
- The third proposition which the Counsel for the petitioners 
has contended is that even.if a single Judge of thig High Court 
has jurisdiction to issue’ the’ Common Law Writ: of Habeas 
Corpus,~the proper. procedure for issue of supa writ has not 
een. followed in,the present oase. : En UPE ach 
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Our learned brother stated in his order of the 24th of 
October that the contention on behalf of the Crown was that 
his order of the 21st of October was without jurisdiction, 
since any matter relating to the exercise of powers under S. 491 
of the Criminal Procedure Code could only be disposed of by a 
Bench of the High Court (vide r. 2-A of the Appellate Side 
Rules). Our learned brother then proceeded to consider whether 
r. 2-A of the Appellate Side Rules was intra or ultra vires. 
On a consideration of the Privy Council case reported in 
Eshugbayt Eleko v. Officer Administering the Government of 
Nigeriai, the Full Bench case reported in Govindan Nasr, In re, 
and the decisions referred to in the latter case, our learned 
brother held that each single Judge of the High Court has 
jurisdiction and indeed a duty to entertain an application for a 
writ of habeas corpus. This duty according to our learned 
brother’s view is laid upon him by virtue of his position as a 
Judge of this Court, and is not affected. by any statutory enact- 
ment, or dny valid rule made on the authority of a statutory 
enactment. He was therefore of opinion that r. 2-A of the 
Appellate Side Rules is ultra vires, because its effect is to take 
away the individual jurisdiction which each Judge has in this 
matter, and to prevent the performance of his legal duty to 
determine on the merits any application for issue of a writ of 
habeas corpus made to him. “The jurisdiction,” our learned 
brother says: 


“Is thus of a peculiar and exceptional character, as every Judge has it, 
and not merely the High Court of which be forms part. Further that Judge 
has no option in the matter, and cannot lawfully decline jurisdiction or refuse 
to determine or entertain applications made to him. It would be contrary to 
his oath of office to do so.” 


In paragraph 5 of his order our learned brother refers 
to the jurisdiction of the Supreme Court, and relies upon cl. 8 
of the Letters Patent of the Supreme Court, in which it is 
stated that the Chief Justice and the puisne Judges have such 
jurisdiction and authority as “Our Justices of Our Court of 
King’s Bench have and may lawfully exercise” within England. 
He goes on to point out that under the Indian High Court Act 
(24 and 25 Vic, Chap. 104) and the Letters Patent issued 
thereunder the High Court succeeded to all the powers of the 
“Supreme Court”. Learned Counsel for the respondents 
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before us relies strongly on these arguments. It has been pointed 
out however by learned Counsel for the petitioner before us 
that the reference to the High Courts Act and the Letters 
Patent issued thereunder is incomplete: In S. 9 of the High 
Courts Act itis provided that: 

“ Each of the High Courts to be established under this Act shall have 
and exercise all such. . . . . jurisdiction original and appellate and all 
such powers and authority for and in relation to the administration of justice 

. . as Her Majesty may by such Letters Patent as aforesaid grant 
and direct, subject, however, to such directions and limitation as to the 
exercise of original, civil and criminal jurisdiction beyond the limits of the 
Presidency town as may be prescribed thereby. . 

And save as by such Letters Patent may be otherwise directed and subject 
and without prejudice to the Legislative powers in relation to the matters 
aforesaid of the Governor-General of India in Council, the High Court to be 
established in this Presidency shall have and exercise all jurisdiction and 
every power and authority whatsoever inany manner vested in any of the 
Courts in the same presidency abolished under this Act at the time of the 
abolition of such last mentioned Courts.” 

These provisions are reproduced in the first Letters Patent 
issued on the 26th of June, 1862. In the Letters Patent issued 


on the 28th of December, nee) it was further provided in cl. 44 
as follows -— 

“ And we do further ordain and declare that all provisions of these our 
Letters Patent are subject to the Legislative powers of the Governor-General 
in Council, exercised at meetings for the purpose of making laws and 
regulations, and also of the Governor-General in cases of emergency under 
the provisions of an Act of the 24th and 25th years of our Reign, Chapter 67, 
and may be in all respects amended and altered thereby.’ 

This clause in the Letters Patent has been continued in the 
same terms until the present day. It has sometimes been 
objected that the Legislative powers of the Governor-General in 
Council are restricted by the proviso to S. 22 of the Indian 
Councils Act, 1861 (namely, 24 and 25 Vic., Chapter 67). That 
proviso is to the effect: 

“ That the said Governor-General in Council shall not have the power 
of making any laws or regulations which shall repeal or in any way affect, 
any of the provisions of this Act . . . . . orany provisions of any Act, 
passed in this present Session of Parliament, or hereafter to be passed, in 

anywise affecting Her Majesty’s Indian Territory or the inhabitants there- 
of. m 
The Indian High Courts Act was passed in the same 
Session as the Indian Councils Act. With regard to this con- 
tention it is sufficient to point out that the Indian Legislature’s 


powers of modifying or taking away the jurisdiction of the 
High Court are specially reserved by S. 9 of the High Courts 
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Act just cited. Since the High Courts Act was passed later in 
the Session than the Indian Councils Act it seems probable that 
this provision was deliberately made in the High Courts Act, in 
order to prevent any question being raised under S. 22 of the 
Indian Councils Act as to the power of the Governor in Council 
or Legislative Council to modify the exerciseby the High Court 
of the powers previously possessed by the Supreme Court, wde 
the remarks of Rankin, C. J., in Girindra Nath Banerjee v. 
Birendra Nath Pal. 
We shall presently give our reasons for holding that the 
rules made by this Court relating to this matter are not slira 
vires but on the contrary derive their power from the statute 
itself and the Letters Patent. Our learned brother’s opinion 
that the powers and authority inherited by the High Court from 
the Supreme Court are not affected even by any statutory provi- 
\sion, has been strenuously attacked by learned Counsel for the 
petitioner. His position is that such powers can be so affected. 
He contends further that the power and authority to issue writs 
of kabeas corpus in cases covered by S. 491 of the Criminal 
Procedure Code has been entirely taken away by valid and 
binding legislation of the Governor-General in Council. ~ 
Mr. Sitarama Rao for the respondents has not attempted to 
argue that the Governor-General in Legislative Council has no 
power to abolish the jurisdiction of the High Court to issue the 
Common Law writ of habeas corpus. His contention is that 
although the Indian Legislature has such power, the High 
Court’s jurisdiction in this matter has not in fact been abdlish- 
ed. We shall proceed to deal with this contention. In S, 82 
of the Code of Criminal Procedure, 1872 (Act X of 1872) it is 
provided that: 


“Neither the High Courts nor any Judge of ‘such High Court shall issue 
any writ of kabeas corpus mainprise, de homine replegiando,nor any other 
writ of a like nature beyond the Presidency Town.” 


In S. 148 of the High Courts Criminal Procedure Act, 
1875 (Act X of 1875) it was provided that any of the High 
Courts at Fort William, Madras and Bombay might in certain 
cases more particularly described in clauses (a) to (g) when- 
ever it should think fit, issue directions of the nature ofa 
habeas corpus. This section is the fore-runner of S.:491 of. 
the present Code of Criminal Procedure. These directions. 


1. (1927) ILL R. 54 Cal. 727 at 749. 


F.B. 


District 
Magistrate: 
T rivandram 
v 
Mammen 
Mapillai. 


f 


148 THE MADRAS LAW JOURNAL REPORTS. [1939 


could only be issued to deal with prisoners or defendants within 
the local limits of the High Court’s ordinary original criminal 
jurisdiction. It is provided further that: 

“ Neither the High Court nor any Judge thereof shall hereafter issue 
any writ of habeas corpus for any of the above purposes.” 

It is quite clear that the prisoners in the case before us 
fall within the description given in clauses (b) and (c) of 
S. 148 of Act X of 1875. The position taken on behalf of the 
petitioner therefore is that by S. 82 of Act X of 1872 the High 
Court’s jurisdiction to issue a writ of habeas corpus beyond 
the presidency town was abolished, and by S. 148 of Act X of 
1875 the High Court’s jurisdiction to issue such a writ within 
the presidency town for any of the purposes indicated in that 
section was abolished. When the Code of Criminal Procedure 
was revised in Act X of 1882 it was provided in S. 2 that certain 
enactments mentioned in the first schedule should be repealed. 
Act X of 1872 and Act X of 1875, except S. 144 and portions 
of S. 146, are found in Sch. I and it follows therefore that the 
sections we have already referred to in Acts X of 1872 and X 
of 1875 were repealed. But itis provided in S. 2 of Act X of 
1882 that the repeal shall not “ restore any jurisdiction or form 
of procedure not then existing or followed.” 


The same provision is repeated in S. 2 (1) of tbe Code of 
Criminal Procedure, 1898 (Act V of 1898). These sections 
enunciate the general principle formulated in Ss. 6 and 7 of the 
General Clauses Act (X of 1897). Mr. Sitarama Rao put 
forward in a half-hearted manner a proposition that the legis- 
lature in Acts X of 1872 and 1875 did not purport to abolish 


‘the jurisdiction of the High Courts or the Judges thereof to 


issue the Common Law writ of habeas corpus. He suggested 
that these Acts left the High Courts’ jurisdiction unimpaired 
but merely restricted their power to exercise‘it in certain cases 
and that Act V of 1882, when it did not re-enact the said 
restriction, restored that power in its entirety. The distinction , 
between taking away the High Courts’ powers and forbidding 
the High Court hereafter to use such powers is one which we 
are not able to appreciate. We are quite satisfied that the 
legislature in 1872 and 1875 intended and purported to take 
away altogether the High Courts’ power to issue writs of 
habeas corpus (a) in the mofussal for any purpose and (b) 
in the presidency towns for the purposes indicated in S. 148 of 
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Act X of 1875. But.evenif the distinction suggested by Mr. 
Sitarama Rao were a real distinction it would not help him 
because S. 2 of Act V of 1882 prohibits the restoration of “any 
form of procedure” not existing or followed on the first day of 
January, 1883. With all respect to our learned brother, we 
think it is quite clear that the jurisdiction of the High Court in 
the cases and for the purposes described in S. 491 of the 
Criminal Procedure Code must be exercised under the provi- 
sions of that section and not otherwise. Now by cl. 2 of S. 491 
it is provided that the High Court may from time to time frame 
rules to regulate the procedure in cases under this section. The 
Appellate Side Rules have as we have shown been framed in 
the exercise of this power and we can see no reason for believing 
that they are ultra wires. It is in our view very clear that any 
application for directions under S. 491 of the Code of Criminal 
Procedure cannot be heard by a single Judge but may only be 
heard by a Bench of two Judges. 

It was no doubt for this reason that the learned Advocate 
for the respondents when the matter first came before us on the 
24th of October stated that the application made on behalf of 
the prisoners was an application for a Common Law writ of 
habeas corpus and not an application under S. 491 of the Code 
of Criminal Procedure. In r. 2 (4) (c) it is provided that 
applications “for the issue of a writ of habeas corpus” may be 
heard by a Bench of two Judges and r. 2-A directs that ali 
applications for writ of habeas corpus shall go before a Bench 
of Judges dealing with criminal work. The expression “ writ of 


habeas corpus” inthese rules is merely a compendious description: 
of the relief to be granted under S. 491. R. 2 (4) (c) in its' 


present form was made in 1923 after the enactment of S. 491 
with the modifications introduced by Act XII of 1923, by which 
the power to issue directions under S. 491 was extended from 
the Presidency towns to the limits of High Court’s Appellate 
Jurisdiction. The rule which corresponded to this before 1923 
provided for the disposal of applications: 


“Bya European British subject detained in custody alleged by him to be 
illegal for an order that he be brought before the High Court.” 


R. 2-A was introduced in 1929, under the powers conferred 
by S. 491 (2) andS. 108 of the Government of India Act, 1915. 
See the High Court’s notification P. Dis. 511 of 1929 The 
use of the fexpression “writ of habeas corpus” in rr. 2 and 2-A 
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does not imply that this High Court or any Judge has power to 
issue a Common Law writ. 

We observe in passing that in reported cases of this Court, 
Benches of Judges dealing with applications under S. 491 
describe them as applications for writs of habeas corpus. See 
In re Kochunni Elaya Nairl and more particularly the observa- 
tions of Spencer, J., at page 19. Considered in this light it is 
clear we think that r. 2 of the Appellate Side Rules is not 
ultra vires. 


Our learned brother appears to have noah that r. 2 of 
the Appellate Side Rules was «lira vires merely because it was 
made in the exercise of powers conferred by S. 108 of the 
Government of India Act, 1915. Our learned brother says: 

“The jurisdiction and the duty as regards applications for a writ of 
habeas corpus are sui generis and do not fall within the framework of S. 108 
of the Government of India Act or of any rule framed thereunder. The 
individual jurisdiction and the individual duty of each Judge in this matter 
are not affected in any way by any statutory provision or rule. I am therefore 
of opinion that r. 2-A of the Appellate Side Rules is wira vires because its 
effect is to take away the individual jurisdiction which each Judge has in 
this matter and to prevent the performance of his legal duty to determine on 
the merits any application for the issue of a writ of kabeas corpus made to 
him.” 

It does not appear to have been brought to the notice of 
our learned brother that the High Court’s power to provide for 
the exercise of jurisdiction by single Judges or Division Courts 
is derived from S. 13 of the High Courts Act itself. S. 13 of 
the Indian High Courts Act is as follows :— 

“ Subject to any law or regulations which may be made by the Governor- 
General in Council, the High Court established in any presidency under this 
Act may by its own rule provide for the exercise by one or more Judges, or 
by Division Courts constituted by two or more Judges of the said High 
Court, of the Original and Appellate Jurisdiction vested in such Courts in 
such manner as may appear to such Courts to be convenient for the due 
administration of justice.” 

‘The Appellate Side Rules have been made in the exercise of 
these powers which are confirmed by S. 108 (1) of the Govern- 
ment of India Act, 1915 and continued in the Government of 
India Act, 1935, S. 223. Rules made in the exercise of these 
powers have statutory force and therefore are binding on the 
High Court and on the Judges. Therefore even if the High 
Court had retained the-powers of the Supreme Court to issue 


4 
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writs of Aabeas corpus r. 2-A would nevertheless in our view 
have been intra vires and binding. We may note that in cl. 36 
of the Charters of 1862 and 1865 it is declared: 

“ That any function which is hereby directed to be performed by the said 
High Court of Judicature at Madras, in the exercise of its Original or 
Appellate Jurisdiction, may be performed by any Judge, or by any Division 
Court thereof, appointed or constituted for such purpose under the provisions 
of the 13th section of the aforesaid Act of the 24th and 25th years of our 
Reign.” 

Thus the rule-making power of the High Court is inherent 
in its constitution from the beginning and regulates the exercise 
of the jurisdiction which it inherited from the Supreme Court. 
It follows, in our opinion, that the second proposition put forward 
by learned Counsel for the petitioner is well founded. 

Our learned brother has considered himself bound by the 
decision of the Privy Council in Eshugbayi Eleko v. Officer 
Administering the Government of Nigerial, in which it was laid 
down that each Judge of the High Court of Justice established 
by the Judicature Act, 1873, has jurisdiction to entertain an 
application for a writ of kabeas corpus in term time or in 
vacation, and is bound to hear and determine the application on 
its merits notwithstanding that some other Judge has already 
refused a similar application. Their Lordships also laid it down 
that the same principle applies in the case of Judges of the 
Supreme Court of Nigeria. With all respect, for the reasons we 
have already given, we do not think that this judgment can 
have any application to this High Court or the Judges of this 
Court. There is no indication in their Lordships’ judgment that 
the Supreme High Court of Nigeria was established and is 
governed by legislative enactments similar to those by which 
this High Court has been constituted. 


Our learned brother has stated in his order of the 24th of 
October that he was bound by the decision of the Full Bench 
in Govindan Nair, In re8. It is necessary we think to point out 
that that was a case in which application was made for a writ 
of habeas corpus to be issued to the Jailor of the Camp 
Jail of Bellary. The decision of the Full Bench is that the 
power to issue a writ of kabeas corpus to places outside the 
Presidency town still continued in High Court. Tt does not 
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deal expressly with the case of an application for a writ to 
run in the Presidency town. It must be borne in mind that 
this judgment was pronounced on 4th May, 1922. At that 
time S. 491 of the Code of Criminal Procedure gave the High 
Court power to issue directions of the nature of habeas corpus 
in respect of persons within the limits of its Ordinary Original 
Civil Jurisdiction. It was only in 1923 that these powers 
were extended to the limits of the Appellate Criminal Jurisdic- 
tion (S. 30, Criminal Law Amendment Act, 1923). The 
learned Chief Justice who pronounced the -judgment of the 
Court in Gouindan Nair, In rel, recognised that the Code of 
Criminal Procedure made provision for the exercise in the 
Presidency town of powers similar to the power of issuing a 
writ. It was urged by the learned Crown Prosecutor that after 
the enactment of 5.491, it must be taken to have been the 
intention of the legislature to confine the powers of the Court to 
such cases and that the power to issue the writ in the muffassal 
which had been established in Ameerkhan’s case’, must be taken 
to have been impliedly taken away. The learned Chief Justice 
held that this contention was not sound. He observes (page 
927): 7a 


“ S, 491 merely substitutes or adds for the Presidency town a different 
form of procedure less cumbersome than the granting of a writ of kabeas 
corpws.” 


The learned Chief Justice went on to observe: 


“ Secondly the right which had been established was a substantive right 
and it could hardiy have been the intention of the legislature to take that 
right away by making rules of procedure or giving adjective rights for the 
exercise of similar powers. Itisthe sort of case where it can be fairly 
argued that if the legislature intended to take away such an important right 
from a subject it must use plain and unambiguous language.” 

This language we think it must be conceded does imply that 
in the opinion of the Court the power to issue a writ of habeas 
corpus still exists, or may exist even in the Presidency town 
alongside of the remedy provided by S. 491. 

In the face of this ruling it is clearly not possible for us to 
hold that our learned brother’s view of the law on this point was 
wrong. In our opinion, however, there are substantial grounds 
for believing that the decision in Govindan Nair, In rel, requires 
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reconsideration. Itis obvious from the arguments addressed to 
the Court on that occasion and from the terms in which the 
order was pronounced that the attention of the Court was never 
drawn to Act X of 1872 or Act X of 1875. Learned Counsel 
for the petitioner has drawn our attention to the decision ofa 
Bench of the Calcutta High Court in Girindra Nath Banerjee 
v. Bsrendra Nath Pali. The learned Chief Justice of Calcutta 
has pointed out on page 731 that there is no question here of the 
legislature using ambiguous or doubtful language. The learned 
Chief Justice says: 

“ I observe that it has been stated in certain cases that if there isto be 
any question of the abolition of this right then the legislature must say so in 
the most specific terms. Whether that isa correct view in a matter of pro- 
cedure of this kind need not be discussed for the legislature has used the 
most specific terms: and it is plain that the Indian Legislature never intend- 
ed that the Courts in giving relief of this character should for any of the 
purposes mentioned in S. 491 be at liberty to act under it or under the old 
procedure” 

Since it is clear that the Judges who heard the case in 
Govindan Nair, In re’, omitted to consider the provisions of 
Act X of 1872 and Act X of 1875, we think it is not only 
desirable but necessary that this decision should be reconsidered. 


We have still to consider the third proposition put forward 
by the learned Counsel for the petitioners. In support of his 
contentions on this point learned Counsel has referred us to the 
rules of the Crown office in force in the King’s Bench Division. 
In r. 219 (vide Short and Mellor, 2nd edition, page 321) it is 
provided that no application for a writ of habeas corpus ona 
warrant of extradition shall be made to a Judge at chambers 
during the sittings. This is a proviso to r. 216, that an applica- 
tion for a writ of kabeas corpus ad subjictendum may be made 
to the Court or the Judge. It follows therefore that even 
according to the procedure of the High Court in England the 
application made to our learned brother was irregularly made. 
Moreover learned Counsel for the petitioner has shown us that 
the practice in the High Court in England when a writ is issued 
by a Judge in chambers is to make it returnable in the Court 
during term time and not before a single Judge. There appears 
to be no case in whicha single Judge during term time has 
issued a writ of habeas corpus returnable before himself. It 
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appears to us therefore with all respect to our learned brother 
that even if a single Judge of this High Court can issue a writ 
of habeas corpus, it must be made returnable in the Court, and 
that his order directing the return of the writ to himself is sitra 
vires and without jurisdiction. It appears to us that if the 
Judges of this Court can exercise the powers of the Judges of 
the High Court in England they can only do so in accordance 
with the rules by the Judges of the High Court in England 
are governed. 


Learned Counsel for the respondents has challenged our 
power to interfere inany way with the orders passed by our 
learned brother. He points out that this is a criminal matter in 
which under CL 24 of the Letters Patent there is no right of 
appeal. He has relied on the case reported in In re Tadi Soma 
Naidu. But we considered that this case is really an authority 
against him. It wasacase in which a single Judge passed orders 
enhancing a sentence of imprisonment, without giving notice to 
the accused. The learned Judge afterwards suo motu purported 
to set his own order aside, and directed the case to be posted 
later on the question of enhancement. The case then came on 
before Waller, J., who referred it to a Divisional Bench since 
the Public Prosecutor proposed to argue that the learned Judge 
had no power to vacate his own order. The decision of the 
learned Judges (Odgers and Wallace) was that the order of 
Krishnan, J., enhancing the sentence without notice to the 
accused was a nullity and void and they therefore proceeded to 
deal themselves with the revision petition. In substance we can 
see no difference between a declaration that a certain order is 
void and direction that it should be quashed. We do not con- 
sider that we are being moved to exercise any appellate or 
revisional jurisdiction, but we do consider that if the order of 
our learned brother was passed without jurisdiction, this High 
Court has inherent powers to set aside his order. This Court’s 
inherent powers to make such orders as may be necessary to 
prevent abuse of process of any Court or otherwise to secure the 
ends of justice are saved by S. 561-A of the Criminal Procedure 
Code. 


We may observe that even if our learned brother is right 
in holding that a single Judge of this Court can issue a writ of 
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habeas corpus, his order can be quashed by the Court if it is 
shown that the writ was issued improvidently. This is fully 
established by Crawford’s casel. That was a case in which 
Patterson, J., issued a writ to the keeper of Her Majesty’s 
Jail Castle Rushen in Isle of Man. A motion was then made 
to quash the writ and after hearing arguments the Bench made 
absolute the rule mist for setting aside the writ. On such a 
motion, it was stated by Erle, J., the question in effect was 
whether the writ if it had never issued ought to go. The 
decision of the Court being that the writ ought not to have 
issued the order that the writ should be set aside followed as a 
matter of course. We have also been referred to a very interest- 
ing case from Canada reported in Canada Supreme Court 
Reports, Vol. 12, page 140, where a writ issued by a single 
Judge of the Supreme Court was quashed by a Full Bench. 

The last objection taken on behalf of the respondents 
before us is that the District Magistrate, Trivandrum, not having 
been a party to the application for the writ has no locus standi 
and ought not to be heard. Since the extradition proceedings 
appear to have been initiated at the instance of the District 
Magistrate of Trivandrum we do not consider that this objec- 
tion can be sustained. 


It is clear the matter before us involves a decision of three 
important questions: 

(1) Can this High Court or anv Judge of it issue the 
Common Law Writ of Habeas Corpus in any of the cases 
covered by S. 491 of the Criminal Procedure Code? 


(2) Can an application for a Common Law Writ of 
Habeas Corpus or for directions under S. 491 of the Criminal 
Procedure Code, be heard and disposed of by a single Judge of 
this Court? In other words are rr. 2 and 2-A of the Appellate 
Side Rules intra or ultra vires? 


(3) If a single Judge has power toissue the Common Law 
Writ of Habeas Corpus, is the writ issued by our learned bro- 
ther Pandrang Row, J., on the 26th of October liable to be 
quashed by this Court for the reason that it has been issued in 
contravention of the rules in force in the High Court in 
England? 
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These questions are of such importance that we think this 
matter ought to be referred to a Full Bench, and under r. 2 of 
the Appellate Side Rules we refer it accordingly. 

This petition coming on for hearing on Thursday and 
Friday, the 3rd and 4th days of November, 1938, in pursuance 
of the aforesaid Order of Reference to a Full Bench upon 
perusing the petition, the orders of the Hon’ble Mr. Justice 
Pandrang Row dated the 21st, 24th and 26th days of October, 
1938 and made in Criminal Miscellaneous Petition Nos. 986, 
990 and 985 of 1938 respectively on the file of the High Court, 
and the said Order of Reference of a Full Bench, the Court 
made the following 


OrveR.— We will state the reasons for our judgment later. 
We hold :— 


(1) The Common Law Writ of Habeas Corpus does not 
run in British India in a case like this. Assuming that the Court 
formerly had the power to issue a writ of Habeas Corpus in a 
case like this that power has been taken away and the powers 
conferred by S. 491 of the Code of Criminal Procedure 
substituted. ? 


(2) Rr. 2 and 2-A of the Appellate Side of this Court are 
intra vires the Court’s powers. 


(3) Mr. Justice Pandrang Rows order issuing a rule nist 
was passed without jurisdiction and is consequently null and 
void. 


(4) The position therefore is that the application filed by 
the respondents under S. 491 of the Codeof Criminal Procedure 
must be dealt with in accordance with the rules of the Court 
which means that it must be dealt with by the Criminal 
Bench. 


As Chief Justice I direct that the application under S. 491 
be placed before the Criminal Bench next Monday. 


The judgment of the Full Bench was as follows: 

The Chief Justice —This Full Bench has been constituted 
to decide a matter referred under r. 2 of the Rules applying to 
this Courtin its appellate jurisdiction by Burn and Stodart, JJ., 
sitting as a Bench dealing with criminal cases. The matter 
involves the important question whether this Court has the 
power to issue a writ of habeas corpus as known to the English 
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Common Law or whether its powers are confined in this respect 
to those conferred by S.491 of the Code of Criminal Procedure, 
which gives authority to issue directions “of the nature of a 
habeas corpus’. There are other questions involved in the 
reference and for their proper appreciation it is necessary to set 
out the course of events. 


The respondents are the directors of the Travancore 
National and Quilon Bank, Limited,a company registered under 
the laws of the State of Travancore. A petition for the com- 
pulsory winding up of the company was recently granted by this 
Court and official liquidators have been appointed. On the night 
of the 20th October, 1938, the respondents were arrested in, 
Madras in pursuance of extradition warrants issued under S. 7 
of the Indian Extradition Act, 1903, for their arrest and sur- 
render to the police of the Travancore State for production 
before the District Magistrate, Trivandrum, which is the capital 
of the State. It was alleged that the respondentshad committed 
within the State of Travancore offences under the sections of 
the Travancore Penal Code corresponding to Ss. 409, 418, 420, 
477-A, 109 and 114 of the Indian Penal Code and the District 
Magistrate at Trivandrum ordered their arrest. The extradi- 
tion warrants were directed to the Chief Presidency Magistrate, 
Madras, and under his orders the Assistant Commissioner of 
Police, Crime Branch, Madras, arrested the respondents. The 
respondents were produced before the Chief Presidency 
Magistrate at 8-30 a.m. on the 21st October and the intention 
was to send them under arrest to the frontier of the Travancore 
State by the train leaving Madras at 1l a.m. Before the 
respondents were brought before the Chief Presidency 
Magistrate an application had been made to Pandrang Row, J., 
for the issue of a writ of Aabeas corpus and for an interim order 
prohibiting their removal from Madras. The application was 
made under S. 491 of the Code of Criminal Procedure as the 
heading of the petition shows. The matter being urgent the 
learned Judge granted the interim order asked for and directed 
the Chief Presidency Magistrate to detain the respondents in 
his custody pending the further orders of the High Court, which 
meant pending the hearing of the main application. The interim 
order was served on the Chief Presidency Magistrate and the 
respondents were detained in accordance with the order. Later 
in the day the Crown Prosecutor presented a petition asking 
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that the interim order be vacated on the ground that it had been 
passed without jurisdiction and was therefore null and void. 
The petition having been filed the Crown Prosecutor applied to 
me in Chambers to hear it. As I considered that sitting alone I 
had no power to deal with the matter I declined todo so. The 
Crown Prosecutor then applied to Pandrang Row, J., to vacate 
his own order. The learned Judge heard the arguments the 
next morning, the 22nd October, but refused to withdraw the 
interim order, intimating that he would give his reasons on 
Monday, the 24th October. The main application was in the 
list for that day of Burn and Stodart, JJ., who composed the 
Bench dealing with criminal matters. R.2-A of the Rules of 
this Court in its appellate jurisdiction requires an application 
fora writ of habeas corpus to be placed before the Bench 
dealing with criminal matters. The Court usually sits at 
10-45 a.m., but Pandrang Row, J., delivered his judgment at 
10-30 a.m. on the 24th October. Not only did he refuse to 
vacate the interim order but he held that r. ¢~-A of the Appellate 
Side Rules was ultra vires and that he alone had power to deal 
with the main application, which he treated as an application 
for the issue of the prerogative writ of habeas corpus and not 
as an application under S. 491 of the Code of Criminal 
Procedure. He considered that he had power to issue a writ of 
habeas corpus as known to the Common Law and based this 
decision on Eshugbays Eleko v. Officer Administering the 
Government of Nigeriai and on Govindan Nair, In re’. In the 
first case the Privy Council held that each Judge of the High 
Court of Justice established by the Judicature Act, 1873, has 
jurisdiction to issue a writ of habeas corpus and is bound to hear 
and determine the application on its merits, even when another 
Judge has refused a similar application. The same principle 
applied in the case of Judges of the Supreme Court of Nigeria. 
In the second case a Full Bench of this Court (Schwabe, C J., 
Oldfield and Coutts-Trotter, JJ.) held that this Court had power 
to issue a writ of kabeas corpus outside Madras. 

When the main application was called for hearing before 
Burn and Stodart, JJ., counsel for the respondents took the 
objection that the Court had no power to deal with the matter as 
Pandrang Row, J., was seized of it and a copy of the judgment 
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of Pandrang Row, J., was produced. Counsel who appeared for 
the District Magistrate of Trivandrum on the other hand con- 
tended that Pandrang Row, J., had never directed that the sub- 
stantive petition should be placed before him and he had never 
intended to dispose of it sitting alone. In view of the conflicting 
contentions, Burn and Stodart, JJ., communicated with Pandrang 
Row, J., with a view to ascertaining how the matter really stood. 
Pandrang Row, J., replied that the main application was pending 
before him and that in his view he had power to dispose of it. 
In these circumstances the learned Judges who formed the Bench 
decided that they could not go on with the hearing of the appli- 
cation as it was already before another Judge. On the 26th 
October, Pandrang Row, J., ordered that a writ of Aabeas corpus 
should issue to the Chief Presidency Magistrate directing him 
` to produce the respondents before him at 10-45 a.m. on the 28th 
October. In view of this order the District Magistrate of 
Trivandrum filed an application asking the Court to declare 
that the orders passed by Pandrang Row, J., on the 21st, 24th 
and 26th October had been passed without jurisdiction and 
were void and of no legal etfect and to quash them. The 
application was placed in the list for the 27th October of Burn 
and Stodart, JJ., who still composed the Bench dealing with 
criminal matters. The hearing commenced that day but as 
there was no time to hear the arguments advanced on behalf of 
the respondents and as Pandrang Row, J., had made the writ 
returnable the next day the Court directed that the operation 
of the writ should be stayed till the further orders of the 
Court. At the request of Counsel for the respondents the Bench 
adjourned the furtherhearing of the case until the 31st October. 
The hearing was concluded on the Ist November. 


It was contended on behalf of the District Magistrate that 
the issue of a writ of Aabeas corpus was without jurisdiction. 
The Legislature had taken away the right of the Court to issue 
a writ of habeas corpus and the powers of the Court were 
confined to those conferred by S. 491 of the Code of Criminal 
Procedure. If the Court had power to issue a Common Law 
Writ of Habeas Corpus, r. 2-A of the Appellate Side Rules was 
nevertheless intra vires the power of the Court and binding on 
all the Judges. It was further contended that even if a single 
Judge had power to issue a Common Law writ the proper 
procedure had not been followed in the present case. The 
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learned Judges were satisfied that the Legislature had taken 
away the power of the Court to issue a writ of habeas corpus 
in a case like the present one and were also satisfied that r. 2-A 
of the Appellate Side Rules was intra wires, but as they were 
bound by Govindan Natr’s casel and as the matter involved a deci- 
sion on three important questions, they referred the application 
for decision by a Full Bench under r. 2 of the Appellate Side 
Rules. In their judgment referring the matter the learned 
Judges stated the three questions as follows :— 

“1. Can this High Court or any Judge of ıt issue the Common Law Writ 
of Habeas Corpus in any of the cases covered by S. 491 of the Criminal 
Procedure Code? 

“2. Can an application for a Common Law Writ of Habeas Corpus or 
for directions under S. 491 of the Criminal Procedure Code be heard and 


disposed of by a single Judge of this Court. In other words are rr, 2 and 2-A 
of the Appellate Side Rules istra or ultra vires? z 


“3. If a single Judge has power to issue a Common Law Writ of 
Habeas Corpus, is the writ issued by our learned brother Pandrang Row, J, 
on the 26th October liable to be quashed by this Court for the reason that 
it has been issued in contravention of the rules in force in the High Court 
in England?” 

The answers to the first two questions depend upon the 
interpretation to be placed on legislation in England and in 
India and in view of the judgment in Govindan Nair’s case1 and 
other decisions of this Court I propose to examine the various 


enactments in some detail. 


In 1861 the Parliament passedan Act (24 and 25 Vict., c. 
104) authorising the establishment of High Courts of Judicature 
in India. S. 1 declared it to be lawful for the Crown, by Letters 
Patent under the great seal ot the United Kingdom, to erect 
and establish High Courts at Fort William in Bengal, Madras 
and Bombay for the respective Presidencies. S. 9 of the Act 
stated that each of the High Courts to be established under the 
Act: 

“Shall have and exercise all such Civil, Criminal, Admiralty and Vice- 
Admiralty, Testamentary, Intestate and Matrimonial Jurisdiction, Original 
and Appellate, and all such powers and authority for and in relation to the 
Administration of Justice in the Presidency for which it is established, as 
Her Majeaty may by such Letters Patent as aforesaid grant and direct, > 
subject, however, to such directions and limitations as to the exercise of 
Original, Civil and Criminal Jurisdiction beyond the limits of the Presidency 
Towns as may be prescribed thereby; and, save as by such Letters Patent 
may be otherwise directed, and subject and without prejudice to the 
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Jegislative powers in relation to the matters aforesaid of theGovernor-General 
of India in Council, the High Court to be established in each Presidency shall 
have and exercise all jurisdiction andevery power and authority whatsoever 
in any manner vested in any of the Courts in the same Presidency abolished 
under this Act at the time of the abolition of such last-mentioned Courts.” 


The Supreme Court at Madras which had been created by 
Letters Patent granted on the 26th December, 1800, was abolished 
and the High Court was constituted under Letters Patent issued 
nder the Act on the 26th June, 1862. The preamble to the 
Letters Patent followed the provisions of S.9 of the Act and 
the operative clauses were also in accordance with the statute. 
On the 28th December, 1865, fresh Letters Patent were issued 
to the Court. They embodied the provisions of the original 
Letters Patent but contained this further cl. (44) :-— 

“And we do further ordain and declare that all the provisions of these 
our Letters Patent are subject to the Legislative powers of the Governor- 
General in Council, exercised at meetings for the purpose of making laws 
and regulations, and also of the Governor-General in cases of emergency 
under the provisions of an Act of the twenty-fourth and twenty-fifth years of 
Our Reign, chapter sixty-seven, and may beinall respects amended: and 
altered thereby.” 

Itis manifest that the Court was given the same jurisdiction, 
power and authority which the Supreme Court possessed, but 
subject and without prejudice to the ‘legislative powers of the 
Governor-General in Council Counsel who appears for the 
first respondent would have the Court hold that the Indian High 
Courts Act does not contemplate the abolition of the right to 
issue prerogative writs, but only confers the power of regulating 
the issue. This contention ignores the express words of the 
statute and of the Letters Patent, and therefore is obviously 
fallacious. It is not necessary for the purpose of deciding the 
present application to consider whether the Supreme Court did 
in fact possess the power of issuing piacere writs and I will 


assume that it had. $ v 


S. 81 of the Code of Criminal Procedure of 1872 provided 
that any European British subject who was ‘detained in custody 
by any person, and who considered such detention unlawful, 
might apply to the High Court for an order directing the 
person detaining him to bring him before the Court to 
abide: such further order as might be made by it. The section 
also provided that the High Court might issue. such orders 
throughout the territories over which it had jurisdiction, and 
over such other places as the Governor-General in Council might 
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direct. The section, however, only applied to European British 
subjects. S. 82 prohibited a HighCourt or any Judge thereof 
issuing a writ of habeas corpus, mainprise, de homine reple- 
gtando, or any other writ of the like nature, beyond the Presi- 
dency towns. The section was inserted as the result of the 
decision of Norman, J., in In the matter of Ameer Khanl, that 
the Supreme Court at Calcutta had power to issue writs of 
habeas corpus to persons in the mofussil and that the same 
power was continued to the High Court. In inserting S. 82 
the Legislature wished to make sure that prerogative writs 
should not issue beyond Presidency towns. 

The Criminal Procedure Code of 1872 was followed by 
the Criminal Procedure Code of 1875. In that year the High 
Courts were empowered to issue directions of the nature of 
a habeas corpus. The section conferring these powers was 
S. 148 and as it has a very important bearing I will quote it in 
full. It read as follows :— 

“ Any of the High Courts of Judicature at Fort William, Madras, and 
Bombay may, whenever it thinks fit, direct :— 

(a) that a prisoner, legally committed and within the local limits of its 
ordinary original criminal jurisdiction be brought before it to be bailed ; 

(b) that a person within such limits be brought up before the Court to 
be dealt with according to law; 

(c) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty; 

(d) that a prisoner detained in any gaol situate within such limits be 
brought before the Court to be there examined as a witness in any matter 
pending or to be inquired into in such Court; 

(e) thata prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners acting under the authority of any commission 
from the Governor-General in Council, for trial, or to be examined touching 
any matter depending before such Court-martial or Commissioners respec- 
tively ; 

(f) that a prisoner within such limits be removed from one custody to 
another for the purpore of trial; 

(g) that the body of a defendant within such limits may be brought in 
on the Sheriff's return of cept corpus to a writ of attachment; 


and neither the High Court nor any Judge thereof shall hereafter issue 
any writ of habeas corpus for any of the above purposes. 


Each of the said High Courts shall, as soon as conveniently may be, 
frame rules to regulate the procedure in cases under this section; and till 
such rules are framed, the practice of such Courts as tothe obtaining, 


granting and serving of writs of habeas corpus, and as to the returns thereto, 
shall apply in such cases. 
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Nothing in this section applies to persons detained under Bengal Regula- 
tion III of 1818, Madras Regulation I of 1819, or Bombay Regulation KXV 
of 1827, or the Acts of the Governor-General in Council No. XXXIV of 1850 
or No. III of 1858,” 


It will be observed here that the power of the High Court 
or any Judge to issue a writ of habeas corpus for any of the 
purposes mentioned in the section was expressly taken away and 
the High Courts were given legislative authority to frame rules 
to regulate the procedure contemplated by the section. Cls. (b) 
and (c) correspond to cls. (a) and (b) of S. 491 of the Code 
now in force. 

The Criminal Procedure Code of 1882 omitted the prohi- 
bition against the writ of habeas corpus and also made the rule 
making clause read: 


“ Each of the said High Courts may from time to time frame rules to 
regulate the procedure in cases under this section.” 


In other respects S. 148 of the Act was reproduced. The 
omission of the words: 

“Neither the High Court nor any Judge thereof shall hereafter issue 
any writ of kabeas corpus ior any of the above purposes” 

did not, however, alter the law. S.2 of the Act provided 
that the enactments mentioned in the first schedule should be 
repealed to the extent specified, 

“but not so as to restore any jurisdiction or form of procedure not 
then existing or followed or to render unlawful the continnance of any 
confinement which is then lawful.” 

The whole of the Act of 1875 was repealed except S..144 
and so much of S. 146 as related to informations, but by virtue 
of S. 2 of the new Act the repeal of S. 148 did not restore any 
former jurisdiction or procedure and in effect continued the 
prohibition in the Act of 1875 against the issue of prerogative 
writs. 


The Criminal Procedure Code of 1898 repealed the Code 
of 1882 but reproduced S. 491 as it stood in the Code of 1882 
and S. 2 was to the same effect as S. 2 of the earlier Code. S. 2 
of the Code of 1898 has since been repealed but the prohibition 
against the issue of prerogative writs contained in the Code of 
1875 still continues. S.6 of the General Clauses Act of 1847 
provides that where the Act, or any Act of the Governor- 
General in Council or Regulation made after the commence- 
ment of the Act,-repeals any enactment the repeal shall not 
revive anything not in force or existing at the time at which the 
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repedt takes effect unless a different intention appears and S. 7 
says that in any Act of,the Governor-General in Council or Re- 
gulation made after the commencement of the General Clauses 
Act, it shall be necessary for the purpose of reviving, either 
wholly or partially, any enactment wholly or partially repealed, 
expressly to state that purpose. S. 7 applies also to all Acts 
of: the Governor-General in Council made after the third day of 
January, 1868, and to all Regulations made on or after the 
fourteenth day of January, 1887. S. 2 of the Code of Criminal 
Procedure of 1898 was repealed by the Amending and Repeal- 
ing Act of 1914, but S. 4 provided that the repeal should not 
affect the existing position. The object of the repeal of S. 2 of 
the Code of 1898 was to remove from the statute book a 
redundant provision. The effect of the General Clauses Act 
and the Repealing and Amending Act of 1914 is therefore to 
keep in operation the prohibition of the Code of 1875. 

By S. 30 of the Criminal Law Amendment Act of 1923, 
gub-S.-(1) and cl. (a) of S. 491 of the Code of 1898 were 
altered to read as follows :— 

“Any High Court may, whenever it thinks fit, direct: 
(d) that a person within the limits of its appellate criminal jurisdiction 
be brought up before the Court to be dealt with according to law.” 

Previously, cL (a) only referred to the ordinary original 
civil jurisdiction of the High Court. The Act of 1923 extend- 
ed the clause to cover its appellate criminal jurisdiction. The 
effect is that any High Court can now give directions of the 
nature of habeas corpus throughout the whole of its jurisdic- 
tion. The Act of 1923 also did away with the distinction 
between European and British Indian subjects in such matters. 


`” The High Courts Act of 1861 authorised the legislature if 
it thought fit to take away the powers which this Court obtained 
as the successor of the Supreme Court and Acts of the Legis- 
lature lawfully passed in 1875 and subsequent years leave no 
doubt in my mind that the legislature has taken away the power 
to issue the prerogative writ of kabeas corpus in matters con- 
templated by S. 491 of the Code of Criminal Procedure of 1893. 
Rankin, C.J. and Majumdar, J., came to the same conclusion in 
Gsrindra Nath Banerjee v. Bsrendra Nath Pali and I respect- 
fully agree with them that the Legislature has used the most 
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specific terms in carrying out its intention, The respondents 
have their remedy under the Code of Criminal Procedure and 
it is admitted that their case comes within cl. (a) or cL (b) of 
S. 491. ` 


Before I leave the question of the powers of the Legis- 
lature, I must refer to a further argument advanced by the 
learned Advocate for the first respondent in this connection. He 
says that, inasmuch as the last proviso to S. 22'of the Indian 
Councils Act of 1861 prohibits the Governor-General in Council 
making laws which may affect any part of the unwritten laws 
of constitution of the United Kingdom whereon may depend in 
any degree the allegiance of any person to the Crown, the 
Legislature has no power to abolish the prerogative writ of 
habeas corpus. The abolition of the right to issue a pre- 
rogative writ is nota matter which can be deemed to affect 
allegiance to the Crown. This provision only refers to 
laws, 

“which directly affect the allegiance of the subject to the Crown as by a 
transfer or qualification of the allegiance, or a modification of the obligations 
thereby imposed”. 

The words which I havequoted aretaken from the decision 
of the Privy Council in Bugga v. King-Eniperori, where a 
similar argument was advanced. The learned Advocate has not 
advanced before us the argument which was raised before Burn 
and Stodart, JJ., that the penultimate proviso to S. 22 of the 
Indian Councils Act restricted the powers of the Legislature and 
affected its right to abolish the prerogative writ of habeas 
corpus. The argument was not accepted by the learned Judges 
and their answer has evidently satisfied the respondents. I 
agree with what the learned Judges say and have only to add 
that the argument was negatived by the Privy Council in 
Empress v. Burahs. 

The decision of the Judicial Committee in Eshugbayi Eleko 
v. Officer Adnuntstering the Government of Nigerias on which 
Pandrang Row, J., so much relied in holding that he had juris- 
diction in the matter has in our opinion no application. The 
decision in that case would, of course, be binding upon this 
Court if the position were the same in British India as it is in 
Nigeria. In Nigeria the right to issue the prerogative writ of 
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habeas corpus still exists, but here the right has been taken 
away. Govindan Nair’s casel on which the learned Judge also 
relied was binding on him, but I consider that it was wrongly 
decided and should be overruled. The attention of the learned 
Judges who decided Govindan Nair's casel was not drawn to the 
provisions of the Code of 1872, and the succeeding enactments 
which affected the question under consideration. If attention 
had been drawn I have no doubt that the decision would have 
been a different one, but be that as it may, the decision cannot 
be allowed to stand in the light of the statutory prohibition 
which exists against the issue of the writ. The same objection 
applies to In re Kochunni Elaya Nairs and Mahomedallt 
Allabusz v. Ismanyjs Abdulali8 as Rankin, C.J., pointed out in 
Girindra Nath Banerjee v. Birendra Nath Pals. 


This brings me to the question whether rr. 2 and 2-A of the 
Appellate Side Rules are slira vires. R. 2 provides that certain 
matters which are set out in the rule may be heard and deter- 
mined by a Bench of two Judges, provided that if both Judges 
agree that the determination involves a question of law they 
may order that the matter, or the question of law, be referred to 
a Full Bench. The rule expressly includes an application for 
the issue of a writ of kabeas corpus. As in my view the Court 
has no power to issue a prerogative writ of habeas corpus in 
a matter such as is now before us the rule must be deemed to 
refer to an application for directions of the nature of Aabeas 
corpus, and this observation applies to r. 2-A. The right to 
make rules cannot be doubted. S.13 of the High Courts Act 
of 1861 empowered a High Court established under the Act to 
make its own rules and provide for the exercise by one or more 
Judges, or by Division Courts constituted by two or more 
Judges, or the original and appellate jurisdiction vested in the 
Court. S. 14 provided that the Chief Justice should from time 
to time determine what Judge in each case should sit alone, and 
what Judge of the Court whether with or without the Chief 
Justice should constitute the several Division Courts. Similar 
provisions are embodied in S. 108 of the Government of India 
Act, 1915, and the provisions of that section remain in force by 
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virtue of S. 223 of the Government of India Act, 1935. More- 
over rule-making powers were conferred upon the High Court 
in matters of the nature of habeas corpus by the Code of 1875 
and succeeding Codes have continued the powers. If the right 
to issue the prerogative writ has been taken away there can be 
no question that the rules are inira vires but even if the right 
has not been abolished the Legislature can regulate the proce- 
dure which governs its issue. The, argument advanced by 
Counsel for the first respondent when dealing with the High 
Courts Act of 1861 in effect recognised this. The rule-making 
powers conferred on the High Court by Legislature are wide 
and are sufficiently wide to entitle the Court to say that even an 
application for a prerogative writ shall go before two Judges. 
The English rules in fact recognise the right to place restric- 
tions. In order of reference it is pointed out that in England 
no application for a writ of habeas corpus on a warrant of 
extradition shall be made to a Judge in Chambers during the 
sittings. I would hold that both rules are intra vires the powers 
of the Court and in these circumstances it is not necessary to 
enter upon a discussion of the question whether the writ issued 
by Pandrang Row, J., on the 26th October, 1938, is liable to be 
quashed on the ground that it has been issued in contravention 
of the rules in force in England. 


Counsel for the first respondent has advanced an argument 
based on the provisions of the English Extradition Act, 1870. 
This Act contemplates the right to apply for a writ of habeas 
corpus in certain circumstances and S. 17 (4) directs that a 
Judge of any Court exercising the like powers as the Court of 
King’s Bench exercises in England may exercise the power of 
discharging a criminal in the circumstances contemplated by the 
section. It is said that this Act applies to India and therefore 
a Judge of this Court has the same powers as a Judge of the 
King’s Bench when it is the question of the issue of a writ of 
habeas corpus in an extradition matter. The Act can only 
come into operation where an arrangement bas been made by 
the Crown with a foreign state with respect to the surrender to 
such state of fugitive criminals. By virtue of the provisions of 
S. 18, a law passed by a British possession may be incorporated 
in the Act, and S. 23 saves the power of the Governor-General 
of India in Council to make treaties for the extradition of 
criminals with Indian Native States and to.carry into execution 
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the provisions of such treaties. India has its own Extradition 
Act, namely, Act XV of 1903, which has been drafted on the 
assumption that the Native States in India are not foreign 
within the meaning of the English Act of 1870. The Indian 
Act contains no reference to kabeas corpus and only Chapter IT 
which deals with the surrender of fugitive criminals in the 
case of Foreign States has been incorporated in the English Act, 
vide the notification published in the Gazette of India, dated 
14th May, 1904. Chapter III of the Indian Act relates to 
surrender of fugitive criminals in case of States other than 
Foreign States, and is intended to apply only to the surrender of 
fugitive criminals to Native States in India. The present case 
falls under Chapter ITI and as this chapter has not been made 
part of the English Act under S. 18 of the English Act, the 
English Act cannot be deemed to apply here. 


Counsel for respondents 2 to 4 has advanced the argument 
that this Court has no power to quash the order of Pandrang 
Row, J., inasmuch as it was passed in the exercise of criminal 
jurisdiction and the order of a Judge sitting: alone in criminal 
matters cannot be the subject of an appeal or revision. There 
is authority for the granting of a motion to quash a writ of 
habeas corpus wrongly issued—In re The Justices of the Supreme 
Court of Judicature at Bombay] and In the matter of John 
Crawfords—but as I hold that the Common Law Writ of Habeas 
Corpus does not run inBritish India it isnot necessary for me to 
discuss this point. The question has to be approached from the 
point of view of an application under S. 491 of the Code of 
Criminal Procedure and the answer is that the order passed has 
been passed without jurisdiction and can be disregarded. If 
authority for this is wanted it is to be gathered from the deci- 
sions in In the matter of Abdool Sobhans, In re Kunhammad 
Hajtt, In re Tadi Soma Nasdus and Narayan Vithal Samant v.. 
Jankibais. 

As the order of E Rao, J., directing a writ of 
habeas corpus to be issued was an order passed without juris- 
diction it must be disregarded and the application which the- 
respondents have filed under S. 491 of the Code of Criminal 





1. (1829) 1 Knapp’s Rep. 1: 12 E.R. 222. 
2. (1849) 13 QB. 613. 3, (1881) LLL.R. 8 Cal. 63, 
(1 922) 44 M.L.J. 450: I L.R. 46 Mad. 382. 
5 (1923) 46 M.L, J. 456: IL.R. 47 Mad. oe 
6 (1915) LL.R. 39 Bom. 604 '(F.B.). 
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Procedure must be dealt with by the Bench dealing with 
criminal matters. As it is within my authority to do so I 
direct that the application be placed before that Bench on 
Monday, the 7th November, 1938. 


Madhavan Nair, J.—I agree. 
Varadachartar, J.—1 agree. 
Wadsworth, J.—I agree. 
Lakshmana Rao, J.—I agree. 
B. V. V. Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN AND MR. JUSTICE STODART. 


In the matter of C. P. Mathen and others. 
Poulose Mathen and another .. Petitioners. * 


Criminal Procedure Code (V of 1898), S. 491—" INegally or improperly 
detained "—Meaning of -—Warrant issued by Political Agent in Native State 
under Ch. III, Extradition Act, for arrest of person in Presidency Town - 
Warrant merely stating commission of offence by person named—Arrested 
person in British India at the time of commission of offence alleged— Arrest- 
ed person directed to be handed over at Frontier Police Station—No date on 
the order and no specific place or officer named for surrender of arrested 
person—Effect on legality of warrant—Arrest and detention under such 
warrani—lf illegal or improper—Righi of arrested person to be set at liberty 
—Esxtradition Act, Chs. I and III, Ss.7 and 8-A. 

In the case of a warrant issued by a Political Agent, itis only right to 
presume that the Political Agent has complied with all the rules before 
issuing the warrant. The fact that the warrant does not state or show on 
the face of it that the rules framed for the purpose have been obeyed or that 
the warrant merely states in general that so and so stands charged with 
offences is no ground for presuming that the rules have not been duly com- 
pled with or that no enquiry as prescribed by the rules has been made. A 
person arrested and detained under sucha warrant cannot be said to be 
illegally or improperly detained within the meaning of S. 491, Criminal Pro- 
cedure Code, so as to entitle him to be set at liberty. 

When a warrant issued by the Political Agent, under S. 7 of the 
Extradition Act, is sent to the Chief Presidency Magistrate of a Presidency 
Town, the latter has no option in the matter butto execute the warrant. He 
is obliged to order the arrest of the person for whom the warrant is issued, 
and his custody of such person is perfectly legal and proper. The fact that 
there are defects in the warrant, namely, that it is not dated, that the direc- 
tion in it is to surrender the prisoner to the Frontier Police Station in the 
Native State, without definitely naming a specific place, or that it does not 
indicate the officer to whom the prisoner is to be handed over, is not a matter 
of importance so asto render the warrant or the arrest and detention 
thereunder illegal or improper, though they might be points on which the 
Magistrate might make a reference aod report to the Government under 
S. 8A of the Extradition Act. : 








"Cri. M. P. No. 985 of 1938, 7th November, 1938. 
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If it is proved that the arrested person was in British India at the time at 
which the offence with which he is charged is said to have been committed, 
that would be a good defence to the charge. It is not, however, relevant to 
the question whether the custody in which he is detained is legal or illegal. 
The arrested person cannot on that ground claim to be set at liberty as being 
illegally or improperly detained. 

Petition under S. 491, Criminal Procedure Code, praying 
that in the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue a writ of habeas corpus 
directing that the abovenamed four persons, namely, C. P. Mathen, 
K. C. Mammen Mapillai, K. M. Eapen and K. V. Verghese be 
directed to be released from custody and produced before the 
High Court for being dealt with according to law. . 

K. Bhashyam Aiyangar and V. T. Rangaswami Aiyangar 
for Petitioners. 

The judgment of the Court was delivered by 

Burn, J—This is an application under S. 491, Criminal 
Procedure Code, on behalf of four persons who have been 
arrested on the warrants issued by the Resident, Madras States. 
S. 491 (1) empowers this High Court, whenever it thinks fit, 
to direct (a) that a person within the limits of its Appellate 
Criminal Jurisdiction be brought up before the Court to be dealt 
with according to law and (6) that persons illegally or impro- 
perly detained in public or private custody within such limits be 
set at liberty. The contention on behalf of the four prisoners 
is that they have been illegally or improperly detained in custody 
and that therefore they should be brought up before this Court 
in order that they may be released. This application was made 
on the 21st October, 1938, and was supported by an affidavit 
sworn by Poulose Mathen, son of one of the prisoners, in these 
terms :— i 

I Poulose Mathen, son of Mr. C. P. Mathen, aged 21, 
residing at Marble Hall, 25, Sterling Road, Nungambakkam, 
Madras, do make oath and say as follows: 

1. J am the first petitioner herein, and the second peti- 
tioner is the son of Mr. K. C. Mammen Mapillai. 

2. I state that the present application has been filed for 
the issue of a writ of Aabeas corpus in respect of my father 
(1) Mr. C. P. Mathen, second petitioner’s father; (2) Mr. 
K. C. Mammen Mapillai; (3) Mr. K. M. Eapen; and (4) Mr. 
K. V. Verghese who have been served last evening with an 
extradition warrant from Travancore, charging them with certain 
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offences under the Penal Code, and I state that in pursuance of 
such a warrant, they have been arrested and are now in the 
custody of the Chief Presidency Magistrate, Madras and are to 
be taken to Travancore by the Shencottah Passenger leaving 
Egmore Station at 1] a.m. 


3. I state that the warrant issued, apparently for a crimi- 
nal offence as that would be the only medium through which 
such a course could be taken, is really for a political offence and 
I am advised that for a political offence no warrant could 
be issued for extradition from British India where the arrested 
persons have been living. 

4, I state that purpose for which the warrant appears to 
have been issued is alleged offences under the Penal Code, 
Travancore, in connection with the winding up proceedings 
relating to the Travancore National and Quilon Bank, Ltd., of 
which my father was the Managing Director and Mr. Mapillai 
was the Chairman, Board of Directors. 

5. I state that this alleged purpose is only a makebelieve 
inasmuch as it has been openly proclaimed in the Travancore 
State Press Communication issued that the Travancore National 
Bank is aiding the Travancore State Congress and in fact a 
circular had been issued in the State itself to that effect. 


6. Further, I state that on 25th April, 1938, a circular 
was issued under theauthority of the Commissioner of Police, 
Travancore, that Mr. C. P. Mathen is a Political to be watched 
inside and outside the State. Moreover, Mr. Mammen Mapillai 
is the Proprietor of the Malayalam paper, ‘Manorama’, which 
had been forfeited for publishing articles of a political nature, 
and the press has been forfeited, the licence having been 
cancelled. 


7. I state that the abovesaid circumstances would 
abundantly prove that the warrant of extradition is only with 
a view to bring the four arrested persons within the state limits 
so that they may be charged for alleged political offences and 
exposed to all kinds of humiliation and disgrace besides personal 
ill-treatment such as to endanger health and safety. 


8. I state that the political conditions in the Travancore 
State are such that no one charged or alleged to be concerned 
in any political offences is safe and that anything may happen 
to them. 
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9. T state that the alleged charge that they have wrongly 
dealt with a sum of one crore of rupees is obviously untenable 
and unfounded, and they have absolutely no idea of evading 
the law and they will subject themselves to such examination 
as soon as normal conditions of peace are restored, espectally as 
they are sought to be politically involved. 

10. I state that Mr. K. C. Mammen Mapillai is aged 65 
and is having serious trouble with piles and is not at all ina 
fit position to stand travel and was under treatment when he 
was suddenly arrested. 

11. I state that the issue of a warrant and the arrest are 
not justifiable nor are they done in the interests of public justice 
but with a view to clap them in jail for political offences and 
the Travancore Government are bent upon bringing them to 
trouble by securing their physical presence within the State. 

12. I state that in the Madras High Court in connection 
with the proceedings relating to the Bank it had been found by 
His Lordship Mr. Justice Venkataramana Rao that a major 
portion of the assets as ascertained by the liquidators is good 
and that the consideration of re-starting the Bank is worthy of 
attention. 

13. Istate that the arrest and detention of the four persons 
in custody are contrary to law and it is necessary that they 
should in the interests of their personal safety and health be 
ordered to be brought before this Hon’ble Court for orders. 

14. It is, therefore, just and necessary that this Hon’ble 
Court should be pleased to order the issue of a writ directing 
that Messrs. C.P. Mathen, K.C. Mammen Mapillai, K. M. Eapen 
and K. V. Verghese now within the limits of this Hon’ble Court 
arrested by the Chief Presidency Magistrate, Egmore, under an 
extradition warrant issued by the Travancore State and kept 
under his custody at Egmore be ordered to be brought up to 
this Hon’ble Court for being dealt with according to law and 
directing them to be set at liberty and that such other orders be 
passed as may be necessary in the interests of justice, as 
otherwise, the petitioner will be put to considerable loss and 
hardship. - (Signed) C. M. Poulose. 

Solemnly affirmed at Royapettah this 21st day of October, 
1938, and signed his name in my presence. 

(Signed) A. V. Ramalingam Aiyar, 
Dewan Bahadur. 
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No attempt has been made before us to prove the allega- 
tions made in the affidavit to the effect that these proceedings 
have been taken for the extradition of these four prisoners for 
apolitical offence. Thereis nothing in this affidavit to indicate 
that the prisoners are being illegally or improperly detained in 
custody. Ina further afiidavit sworn on the 26th October, the 
same deponent stated as follows :— 


I, Poulose Mathen, son of C. P. Mathen, aged 21 years, 
residing at “Marble Hall”, 25, Sterling Road, Nungambakkam, 
Madras, do make oath and say as follows :— 


1. I am the petitioner herein and I have filed the applica- 
tion praying for the issue of a writ of habeas corpus in respect 
of my father, (1) CG P. Mathen, (2) Mr. K. C. Mammen 
Mapillai, (3) Mr. K. M. Eapen and (4) K. V. Verghese. 


2. I state that the aforesaid four persons were arrested 
on the night of 20th October, 1938, by the police at the instance 
of the Chief Presidency Magistrate, Madras, to whom an 
extradition warrant has been issued by the Resident, Travancore 
State, directing that they be apprehended and handed over to 
the Frontier Police of Trivandrum for production before the 
District Magistrate, Trivandrum. The warrants were not, 
however, even shown to the arrested persons, and the substance 
thereof was ascertained only next morning in the office of the 
Chief Presidency Magistrate. 


3. I stale that the extradition warrant issued by the 
Resident purported to state, in so far as l have been able to 
gather, that charges have been laid as against them for having 
committed offences of breach of trust by bankers, falsification 
of accounts, cheating and abetment thereof as directors of the 
Travancore National and Quilon Bank, Ltd., now in liquidation. 


4. I state that the fourth person is not at all a Director 
of the Bank and the offences with which they are charged are 
made to appear as if they have been committed in Travancore. 


5. I state that the Travancore National Bank was no 
doubt incorporated in Travancore in 1912, and the Quilon Bank 
in 1919, but the latter went into voluntary liquidation and both 
the Banks were amalgamated in September, 1937, under the 
name and style of the Travancore National and Quilon Bank, 
Ltd., till it went into liquidation. - 
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6. Istatethat even though it was incorporated in Travancore 
State, Madras was the central place of business and the 
branches were all controlled from Madras only where all the 
Bank’s accounts were kept. In fact in the application now 
pending in this Hon’ble Court for re-construction of the Bank 
it was observed by his Lordship Mr. Justice Venkataramana 
Rao as follows :— 


“The policy of the Bank was directed from the central office (at Madras) 
as aforesaid and from the affidavit filed by Mr. K.M Eapen, the centre of 
administrative control wasin Madras, all the branches including the branches 
in Travancore and other states have to send their statements of accounts and 
other returns to the central office at Madras and they have to take orders 
from the central ofice for all matters connected with the business in their 
respective branches. All the information regarding the assets and liabilities 
of all the branches was available at Madras and only those books which were 
statutorily required to be kept under Travancore Companies Regulation were 
kept at the Registered Office at Quilon.” 


7. I further state that of the 80 branches of the Bank, 40 
branches existed in the Madras Presidency, 18 in the Travancore 
State and the remaining were situated in Bombay, Ceylon, and 
other places. The bulk of the business was in the Madras 
Presidency and about 1} Crores of rupees represents the assets 
outside the Travancore State. 

8. Istate that the liquidation and winding up proceedings 
have been filed in this Hon’ble Court and Official Liquidators 
having been appointed, their first report shows that about 88 
per cent. of the assets is good. 

9. I state that under those circumstances no offence of 
any of the kinds above referred to, such as criminal breach of 
trust, falsification of accounts or, cheating could have been 
committed by the aforesaid four persons in the Travancore State 
and the warrant is illegal. . They have ever since the beginning 
of 1937 come over to Madras and have been permanently 
staying with their families at Madras only with a view to have 
direct supervision over all the branches, and for discharging 
their functions in connection with other institutions as well. 

10. I state that in any view the offences could at all be 
alleged to have been committed in Madras only within the 
jurisdiction of British Indian Courts and no offence could be 
said to have been committed in the Travancore State justifying 
issue of the extradition warrants. I state that neither the 
complaint nor any materials on which the charges are said to 
have been laid are available and in the absence of any reference 
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thereto I state that the issue of tbe warrant itself is illegal and 
contrary to the statute, as there is nothing to indicate how the 
offences are said to have been committed in the Travancore 
State before demanding extradition. On account of the secrecy 
of the entire proceedings and rush of events I have not been 
able to ascertain the particulars on which the offence or offences 
could be said to have been committed within the jurisdiction of 
the Native State. 

11. I state that the warrant itself is defective and is not 
in conformity with the provisions of the statute under which it 
purports to have been issued. 

12. I further state that the political situation at present in 
Travancore is tense, and the Bank is somehow or other sought 
to be connected with the Travancore State Congress as is 
apparent froma circular issued by the State and my father, 


Mr. C. P. Mathen, was by a circular dated 25th April, 1938,. 


declared to be a political to be watched inside and outside the 
State while the Malayalam paper “Manorama” run by the 
second of the arrested persons was forfeited for publishing 
articles of a political nature and the press itself has been con- 
fiscated and the licence cancelled. 

13. I state that under the above circumstances it is not 
proper to issue the extradition warrant as, if under colour of 
such a warrant they are taken to the State limits, they would 
be arrested for alleged political offences and exposed to the 
greatest and most humiliating hardships both for their person 
as well as for their reputation. They have absolutely no inten- 
tion to evade law and will be ready to answer any charge if 
lawfully made. 

14. I state that the issue of an extradition warrant in the 
light of the above state of facts is not only illegal but is also 
improper. In fact the learned Advocate-General of this Hon'ble 
Court on behalf of the Official Liquidator, Quilon, had requested 
for a month’s time to send a report as regards the conditions 
and affairs of the Bank and time was granted till 7th Novem- 
ber, 1938, and without any report or examination of the 4th of 
the arrested persons who had attended Court, the criminal 
charges have been levelled and they were to have been removed 
with dramatic speed. 

15. I further state that the second of the arrested persons 
Mr. K. C. Mammen Mapillai is aged 65 and is suffering from 
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strangulated piles and is confined in the General Hospital, 
Madras, and the Doctor has advised that he may have to remain 
there for some time. 

16. I applied for the issue of a writ of habeas corpus at 
a time when none of us had any idea of the nature and scope 
of the warrants of extradition. In fact, the Official Liquidator, 
Quilon, has been here to find out if any information could be 
available from the liquidators appointed by this Hon’ble Court 
inasmuch as ‘there were no materials available to him from the 
records there to bring home any offence against the arrested 
persons. 

17. I further state that owing to the strong and powerful 
influence of the Dewan of Travancore who-is bent on bringing 
the arrested persons to trouble on account of their supposed 
connection with the State Congress which is considered as a 
disloyal and subversive political organisation formed to secure 
the removal of the Dewan and question the supreme authority 
of the State, the Resident has either been persuaded or induced 
to believe that offences had been committed by the arrested 
persons without any definite or reliable particulars before him. 


18. I further have every reason to believe that none of the 
essential conditions necessary to be observed before issuing the 
warrants under the Act has been complied with or even shown 
to have been taken into account, and that the warrants were got 
issued on account of the peculiar position he was placed in, in 
relation to the State and the governing authorities. 

19. It is therefore apparent that considerations other than 
legal or proper have weighed with ihe Resident in issuing the 
warrants andif the true state of affairs or real and tangible 
particulars have been placed before him without any other con- 
sideration the warrants would not have been issued as against 
the arrested persons who are respectable and law-abiding 
citizens holding responsible position in life. 

20. I further state that if the charges relating to their 
connection with the Bank of which Madras was the central 
source should be levelled against them and tried in any Court 
of British India, they are ready and willing to vindicate their 
position and I am advised that they could be tried only in Courts 


of British India and not in the State for any consequences that 


could have ensued thereby. | apprehend that no justice would 
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be available to them from Courts subordinate to the State 
which has been apparently taking direct interest in the case. 

21. Further, there are ample provisions in the Penal Code 
of British India for punishing the offenders for all or any of 
the offences they are charged with and the atmosphere that has 
been sedulously created in the Travancore State against the 
arrested persons leaves no ray of hope that there will be justice 
meted out to them, and the Resident being perfectly aware of all 
the circumstances and being in touch with the State acted im- 
properly in ordering the issue of the warrant for extradition. 


22. It is therefore just and necessary that this Hon’ble 
Court should be pleased to call for all the records relating to 
extradition and to order the issue of a writ of habeas corpus 
directing that Messrs. C. P. Mathen, K. C. Mammen Mapillai, 
K. M. Eapen and K. V. Verghese arrested by and in the 
custody of the Chief Presidency Magistrate, Egmore, under 
Extradition warrants issued by the Resident, Travancore State, 
be ordered to be brought up and set at liberty and that such 
other orders may be passed in the interests of justice, as other- 
wise, I will be put to serious loss and hardship. 

The only allegation in this affidavit which, we think, requires 
notice is that in paragraph 11 in which it is stated that the 
warrant itself is defective and is not in conformity with the 
provisions of the Statute under which it purports to have been 
issued. The other allegations are, in our opinion, irrelevant 
for the present purpose. If it is proved, for example, that the 
prisoners have been in British India at the time at which the 
offences with which they are charged are said to have been 
committed, that would be a good defence to the charges. It is 
not, however, relevant to the question whether the custody in 
which they are now detained is legal or illegal. The allegations 
about the political situation in Travancore are also quite 
irrelevant. i 

The warrants upon which the prisoners have been arrested 
have been produced before us and Mr.:Bashyam Aiyangar 
for the prisoners has invited us to say that an examination of 
the warrants will show that they have been illegally or 
improperly issued. The warrants are all in the same form and 
they run as follows :— i ; i 


“Wheréas > e ee eee Diréctor of the Travancore National ’ 


and Quilon Bank, Ltd., which is now under liquidation, who is now reported 
23 
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to be residingat . ......, stands charged with offences punishable 
under Ss. 410, 419, 421, 480 and also Ss. 99 and 104 of the Travancore Penal 
Code corresponding to Ss. 409, 418, 420, 477-A, 109 and 114 of the Indian 
Penal Code committed in the Travancore State, you are hereby directed to 
apprehend the said s. . . . . and surrender him to the Frontier Police 
Station, Travancore State, for production before the District Magistrate of 
Trivandrum. 
Herein fail not. 


(Signed) i 

Resident for the Madras States.” 
These warrants have been issued under S. 7 of the Extra- 
dition Act of 1903, Travancore being a State which is not a 
Foreign State and the allegations being that the persons whose 
arrest is required are in British India. Mr. Bashyam Aiyangar 
has pointed out that Chapter 2 of the Extradition Act which 
deals with the surrender of fugitive criminals in case of Foreign 
States, there is provision made for a preliminary enquiry by 
the Magistrate in British India before extradition is ordered. 
The Magistrate is obliged to hold an enquiry in the same manner 
as if the case were one triable by the Court of Session or the 
High Court; he is obliged, if he thinks that a prima facie case 
is made out to commit the criminal to prison to await the orders 
of the Government of India. He is obliged also to report the 
result of his enquiry to the Government of India and await 
their orders. In Chap. III, there is no such provision for an 
enquiry by a Magistrate in British India, lt is, however, pro- 
vided in the rules made under the Act which by S. 22, sub-, 
S. (3) have effect as if enacted by the Act that in such cases as 
the present, the Political Agent (vide r. 4) shall in all cases 
before issuing the warrant under S. 7 satisfy himself by preli- 
minary enquiry that there isa prima facie case against the 
accused person. By r. 5 the Political Agent is required before 
issuing the warrant under S. 7, to decide whether the warrant 
shall provide for the delivery of the accused persons to the 
Political Agent or to a British Officer subordinate to him with 
a view to his trial by the Political Agent, or io an authority of 
the State with a view to his trial by the State Courts, Sub-r. (2) 
of r. 5 requires the Political Agent to take certain matters into 
consideration before coming io a decision. By r. 7 the Politi- 
cal Agent is required to satisfy himself in the case of an accused 
person who has been made over for trial to the Court of the 
State that the accused person receives a fair trial and that the 


Il] THE MADRAS LAW JOURNAL REPORTS. 179 


punishment inflicted on conviction is not excessive or barbarous 
and if he is not so satisfied he shall demand the restoration of 
the person to his custody pending orders of the Governor- 
General in Council. Itis clear therefore that this procedure 
before the Political Agent in cases falling under Chap. III takes 
the place of the preliminary enquiry and other proceedings 
provided in Chap. II in the case of criminals whose extradition 
to foreign states is required. The warrants issued in this case 
do not show that the Political Agent has obeyed the rules 
framed for -his procedure under the Act. Mr. Bashyam 
Aiyangar invites us to hold that the Political Agent or some- 
one else on his behalf should be called upon to satisfy us that 
everything required by the rules has been done. He even con- 
tends that the form of the warrants shows that the Political 
Agent has not complied with the rules. The warrant merely 
states that so and so stands charged with offences. Mr. Bashyam 
Aiyangar suggests that this implies that the Political Agent has 
not made an enquiry such as is prescribed under r. 4 already 
alluded to. We do not think we shall be justified in making 
any such presumption, On the contrary since the rules have 
the force of law, we think it is right to presume that the Politi- 
cal Agent has complied with the rules before issuing the 
warrants. The warrants do not in our opinion show that the 
rules have not been complied with. 


The question which we have to consider is whether the 
prisoners are being illegally or improperly detained in the 
custody of the Chief Presidency Magistrate. This we think is 
a simple question in this case. S. 7 of the Extradition Act, 
sub-S. (1) says that: 


“Where an extradition offence has been committed or is supposed to have 
been committed by a person not being a European British subject in the 
territories of any State not being a Foreign State and such person escapes 
into or isin British India and the Political Agent in or for such State issue 
a warrant addressed to the District Magisirate of any District in which such 
person is believed to be or if such person is believed to be in any Presidency 
Town to the Chief Presidency Magistrate of such town, for bis arrest and 
delivery ata place and toa personor authority indicated in the warrant, 
such Magistrate shall act ın pursuance of such warrant and may give direc- 
tions accordingly.” 

In the face of this provision of law, it is clear to us that 
the Chief Presidency Magistrate has no option in the matter.’ 
When he receives the Political Agent’s warrant, he is obliged 


to act in pursuance of it and to obey it. It has been pointed 
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out by Mr. Bashyam Aiyangar for the prisoners that in S. 8-A 
there is a provision made for the accused person who isarrested 
making a statement to the Chief Presidency Magistrate and 
provision is made that the Magistrate if he thinks fit, may, 
before proceeding further report the case tothe Central Govern- 
ment and pending the receipt of orders on such report, may 
detain such accused person in custody or release him on his 
executing a bond with sufficient sureties for his attendance 
when required. In the report made by the learned Chief 
Presidency Magistrate to the writ mist issued by Mr. Justice 
Pandrang Row, he has reported that the four prisoners were 
produced before him at 9 a.m. on 21st October, 1938. He 
says further that Mr. V. Rajagopalachariar who appeared for 
the arrested persons wanted him to make a reference under 
S. 8-A of the Indian Extradition Act to the Local Government 
(in accordance with the Adaptation of Indian Laws Order, the 
word “Central” must now be substituted for the word “Local” 
in S.&A) and pending reference to enlarge the prisoners in 
custody on bail. This application was opposed by Mr. Jayarama 
Aiyar who appeared on behalf of the Travancore Government. 
While the learned Magistrate was hearing the petition, Rao 
Bahadur V. T. Rangaswami Aiyangar produced the order 
passed by Mr. Justice Pandrang Row, directing the Magistrate 
to keep the prisoners in his custody and not to send them away. 
The Magistrate, therefore, remanded three of the four prisoners 
to the Penitentiary and one who was said to be suffering from 
strangulated piles to the General Hospital. It is clear therefore 
that the learned Magistrate was interrupted by our learned 
brother’s stay order while he was considering the desirability 
or otherwise of making a reference to the Government under 
S. 8-A. The learned Magistrate expressed the view that under 
S. 7 he had no option but to execute the warrants and that he 
had acted so far in strict conformity with the provision of law. 
in this we support the learned Magistrate. We consider that 
he was obliged to order the arrest of the persons for whom 
warrants were issued and that his custody of them is perfectly 
legal and proper. 

The only criticisms of the warrants of which we feel 
obliged to take any notice are, firstly, that the warrants are not 
dated and secondly that the direction in the warrants to 
surrender the prisoners to the Frontier Police Station of the 
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Travancore State, is somewhat indefinite. {tis represented by 
Mr. Bashyam Aiyangar for the prisoners and we think it is 
- highly probable that there is more than one Police Station on 
the Frontier between British India and the Travancore State. 
The warrant does not instruct the Magistrate in terms with 
regard to the particular Frontier Police Station at which the 
prisoners should be delivered nor does it indicate the officer to 
whom they are to be handed over. But we have already 
pointed out that the learned Magistrate when his proceedings 
were interrupted by the service upon him of our learned 
brother’s stay order, was considerirg an application for making 
a reference under S. 8-A of the Act and it is quite conceivable, 
we think, that this is a point upon which the Magistrate might 
have thought it necessary to make a report to the Government. 
We note, however, that the warrants require the prisoners to be 
surrendered at the Frontier Police Station for production 
before the District Magistrate of Trivandrum. For all practical 
purposes it seems to us that this indefiniteness with regard to 
the Frontier Police Station is not a matter of any importance. 
On the only point, that is material, namely, whether the 
custody in which the prisoners are, is illegal or improper we 
are quite clear that his custody of them was legal and proper 
prima facie, and we see no reason to suppose that there is any 
illegality or impropriety connected with the issue of the 
warrants for the arrest of these prisoners. We therefore 
dismiss this application under S. 491. 
S. V. V. Application dismissed. 
PRIVY COUNCIL. 
[On appeal from the Chief Court of Oudh at Lucknow.] 
PRESENT :—Lorp ROMER, LORD PORTER AND SIR GEORGE 
RANKIN. 


Bhaya Mohammad Azim Khan and others .. Appellants* 
v. 

Raja Saadat Ali Khan and others .. Respondents. 

Procedure—-Oudh Chief Cowri—Decision in Original Jurisdiction— 
Whether appeal hes direct to His Majesty m Council—Prerogative of His 
Majesty in Council to receve or reject appeals—Code of Civil Procedure (V 
of 1908), Ss. 105, 110,111 and 112—Oudk Courts Act—U. P. Act (IV of 
1925), S. 12 (1)—Effect. 


* P. C. Appeal No. 70 of 1935. ` 17th March, 1939. 
Oudh Appeals Nos. 18 and 19 of 1931. 
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The plaintiffs brought actions against the defendants within the jurisdic- 
tion of the Chief Court of Oudh in respect of mattersinvolving, apart from 
extensive disputes of fact,anumber of important legal questions, The 
actions having been heard and dismissed by the Chief Court in its original 
jurisdiction, the plaintiffs applied to that Court under Ss, 109 and 110 of the 
Code of Civil Procedure for a certificate that the case was a fit one for 
appeal to His Majesty in Council. That application having been refused, the 
plaintiffs petitioned His Majesty in Council for special leave to appeal to His 
Majesty, on the ground that S. 12 (1) of the U.P Act (IV of 1925) gave a 
right of appeal under S.109 (b) of the Code. The defendants were not 
represented on the hearing of the petition, and the Board gave leave to 
appeal with liberty to the defendant-respondents to take the preliminary 
objection that special leave to appeal ought not to have been given. On pre- 
sentation of the appeal, on the respondents raising the preliminary objection, 

Held, that the Board had a full discretion to hold, as it did hold, that 
special leave ought not to have been given, and that they had that discretion 
notwithstanding the undoubted right of the provincial legislature to give 
Powers to, or to withhold them from, the new Chief Court, and having 
regard to the interests of the administration of justice in the province, which 
interests would be detrimentally affected by any procedure under which the 
appellate functions of the Chief Court were ignored. 

It is not to be regarded as either orderly or practicable that an unsuc- 
cessful litigant before the Chief Court of Oudh in its original jurisdiction 
should have the optional right to appeal to His Majesty in Council under 
Ss. 109 and 110 0f the Code of Civil Procedure either after first appealing 
to an appellate bench of that Court or by omitting that tribunalas he 
chooses, and it was not the intention of the provincial legislature by the 
Oudh Courts Act, 1925, to introduce any such system. Theeffect of Ss. 109 
and 110 of the Code of Civil Procedure taken together seems to be to provide 
an appeal to His Majesty where no further appeal lies in India. The Indian 
legislature was not claiming by the terms ofthe Code to abridge or to 
extend the prerogative, and the discretion which S. 112, Civil Procedure 
Code, affirms applies to the rejecting as well as to the receiving of appeals, 
the prerogative not being finally concluded for either purpose by S. 109. 

Quaere, whether the expression “an appeal shall lie” merely signifies 
authority to appeal to the named tribunal or implies a prohibition against 
appealing to any other tribunal. 


Appeal by special leave from two decrees dated 22nd 
December, 1930, of the Chief Court of Oudh in its ae civil 
jurisdiction(Nanavutty, J.). 


[The facts are sufficiently set out in the judgment. ] 

The respondents raised the preliminary objection that special 
leave ought not to have been given. 

R. F. Roxburgh, K.C. and S. Hyam, for the respondent Raja 
Saadat.—Special leave to appeal to the Board ought, it is submit- 
ed, not to have been granted. There is certainly no appeal as of 
right direct to His Majesty in Council from the decision of a 
single judge of the Chief Court, Oudh and it would be undesirable 
that such a course should be allowed. [Counsel reviewed the 
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relevant statutory provisions: S. 80-A of the Government of India 
Act, 1915, the Oudh Courts Act, 1925, and Ss. 4 (1), 109, 111, 112 
of the Code of Civil Procedure.] 

It is impossible to define exhaustively the prerogative to grant 
or refuse leave to appeal. (Counsel referred to Safford and 
Wheeler’s Privy Council Practice at p. 732.) But where an appeal 
lies to an appellate Court in India, the implication, it is submitted, 
is that appeal direct to the Privy Council should not be permitted. 

J.P. Eddy, K.C., T.F.R. McDonnell and Rashid, for the legal 
representatives of Mumtaz Ali Khan, referred to Barker v. 
Edgeri, Nicole v. Nicole? and Sadar Ali v. Dalimuddin’. 

Dunne, K. C. and Wallach for Appellants—The fact that 
S. 12 of the Oudh Courts Act, 1925, gives a right of appeal to an 
appellate bench of the Chief Court does not mean that there may 
not be other concurrent rights of appeal. At the material date, 
S. 12 began with the words “except as other wise provided by any 
enactment for the time being in force”, the effect of which was to 
preserve the effect of S. 109 of the Code of Civil Procedure. That 
latter section expressly provides for appeal direct to the Privy 
Council from a decision of a High Court given in its original juris- 
diction. The Chief Court, Oudh, is a High Court within the 
meaning of that term in S. 3 (24) of the General Clauses 
Act, 1897. . 

Roxburgh, K.C., in reply. 


17th March, 1939. Their Lordships’ judgment was 
delivered by 

Sm Grorce RANKIN.—This appeal is brought from two 
decrees of the 22nd December, 1930, made in the exercise of 
the original jurisdiction conferred upon the Chief Court of 
Oudh by S. 7 of the Oudh Courts Act, 1925, an Act of the 
Local Legislature of the United Provinces of Agra and Oudh. 
By these decrees Nanavutty, J., as trial Judge, after a protracted 
hearing, dismissed two suits (numbered respectively 11 and 12 
of 1928), which had been instituted on the 2nd November, 1928. 
The two suits were tried together, and one judgment was given 
covering the ‘issues in both. They came on for hearing on 
the 15th July, 1929. Evidence both oral and documentary was 
adduced in great quantity; the hearing continued until the 2nd 
August, 1929, when the case was postponed until the 13th 





1. (1898) A.C. 748 at 754. 2 (1922) 1 A.C. 284. 
3. (1928) I.L.R. 56 Cal. 512 (S.B.). 
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P.C. February, 1930; thereafter the case was heard on a number of 
Bhaya dates in February, Marchand April ofthat year. Sixteen issues 
Metammad in one case and fourteen in the other had been framed, and in 
v. a lengthy judgment the learned Judge considered and decided a 
Raje arenal number of important and difficult questions both of fact and of 
Sir George ‘law. | ' 

Rankin. Suit No. 11 was brought by 16 persons, now appellants, 
and may be summarily described as brought to establish the 
right of the first plaintiff to the taluqdari estate of Nanpara, and 
the rights of some orallof the plaintiffs to certain non-taluqdari 
property-—villages, houses and movables—in succession to 
Raja Mohammad Siddique Khan, who had died on the 30th 
December, 1907 (and who is herein referred to as the late 
Raja). The first defendant in that suit (now respondent No. 1) 
was Raja -Saadat Ali Khan; he was a son of the late Raja’s 
sister, but he claimed to have been adopted by one of the late 
Raja’s widows, Saltanat Begum, under the Oudh Estates Act 
(I of 1869) and in accordance with the provisions of the late 
Raja’s will, whereby he left successive life estates and power 
of adoption to each of his four widows in a certain order. In 
November, 1925, the Court of Wards had given possession of 
the Nanpara estate to this defendant. The second defendant, 
Mumtaz Ali Khan (who died in 1934 while these suits were 
pending) was Raja of Utraula (another taluqdari estate); he 
had married Mohammad Kaniz Begum, sister to the late Raja 

: of Nanpara, and on her death in 1919 had come into possession 
of some of the suit properties under a compromise made in 
1910 which need not here be detailed. The -third defendant 
was Rani Quamar Zamani Begum, who had been the first of 
five ladies whom the late Raja of Nanpara had married and 
who had been given a certain interest in his estate for her life 
by the compromise already mentioned. 


In this suit the plaintiffs’ case involved several different 
inquiries. In the first place, they had to displace the adoption 
of Saadat Ali. In the second place, they had to prove their 
pedigree so as to connect themselves with the admitted pedigree 
of the late Raja of Nanpara. This required that they should 
establish that an ancestor of the late Raja of Nanpara called 
Jehan Khan who lived in the middle of the seventeenth century, 
had besides his eldest son Mohammad Khan a second son called 
Mahmud Khan, and that this second son was father to one 
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Mahabat Khan, ancestor of the plaintiffs. Thirdly, the plaintiffs 
had to show that certain specified individuals among them were 
the persons entitled to succeed on an intestacy, by proving that 
there was a custom of male lineal primogeniture or a custom to 
exclude females from succession. On all these points, and on 
others, the learned trial Judge found against the plaintiffs. 

Suit No. 12 was brought by the same 16 plaintiffs together 
with two other persons of whom no mention need here be made. 
The first defendant was Mumtaz Ali Khan, Raja of Utraula, 
and Saadat Ali Khan was the second defendant. The plaintiffs’ 
claim in this suit was laid as the nearest male agnates of 
Mohammad Kaniz Begum, the first defendant’s wife, who had 
died in 1919. The claim was that the plaintiffs were entitled, 
as her heirs under the Oudh Estates Act (I of 1869), to 17 
villages, part of the taluqdari estate of Utraula which had been 
transferred to her by her husband, the first defendant; also 
that three pattis which had been purchased by her had descended 
to one or other of the plaintiffs as non-taluqdari property 
governed by a custom of male lintal primogeniture. The main 
defences in this case were four, first, that the deeds of gift 
executed in his wife’s favour by the Raja of Utraula had been 
purely benami and colourable transactions not intended by either 
party to be operative but only to shield the property from 
creditors; secondly, that the pedigree put forward by the 
plaintiffs to connect themselves with the lady was false; thirdly, 
that none of the plaintiffs was her heir; and fourthly, limitation. 
On these points the finding of the trial Judge was against the 
plaintiffs. 

Itis not necessary to set out in any fuller detail the circum- 
stances or subject-matter of the litigation in order to make clear 
that it covered a wide area of disputed fact, and that unless the 
plaintiffs’ claims could be dismissed on facts in himine they 
involved a number of important legal questions both as regards 
the application to Muslims of the right of adoption conferred 
by the Oudh Estates Act and other aspects of the law and 
custom of succession. 


The first question for consideration by the Board is 
presented by the fact that their Lordships are asked to act as a 
Court of first appeal from the decision of a learned Judge of 
the Chief Court sitting at first instance. In a case of import- 
ance and complexity involving fact and law special to the 

24 
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province of Oudh, the experience and judgment of an appellate 
Bench of the Chief Court would contribute greatly to clarify 
the matter in dispute and the principles of law applicable to 
Oudh families and taluqdari estates; indeed it is only to be 
expected that some at least of the issues of fact would have 
been settled by concurrent findings of the Indian Courts., 


The learned trial Judge having pronounced judgment on 


‘the 22nd December, 1930, and signed the two decrees on the 


16th February, 1931, the plaintiffs on the 18th May, 1931, filed 
in the Chief Court applications under Ss. 109 and 110 and 
O. 45 of the Code of Civil Procedure asking for a certificate 
that the case was fit to be taken on appeal to His Majesty in 
Council. Two days‘later (20th May, 1931), they presented to 
the Chief Court a further application asking that if the Court 
should hold that their request for a certificate could not be 
granted their application therefor might be treated as a memor- 
andum of appeal to an appellate Bench of the Chief Court. On 
the 2ist September, 1931, a Bench of the Chief Court (Wazir 
Hasan, C.J. and Srivastava, J.), refused the certificate on the 
ground that an appeal to His Majesty from the decree of the 
trial Judge did not lie under S. 109 of the Code, and on the 
application of the 20th May, 1931, an order was passed in the 
following terms: “This application is not pressed and is 
therefore rejected.” The next'step taken by the plaintiffs was 
to apply for special leave by a petition lodged on the 9th March, 
1932, where it was contended that the opening words of sub- 
S. (1) of S. 12 of the Oudh Courts Act, 1925—except as 
otherwise provided by any enactment for the time being in 
force’—gave them a right to appeal from the trial Judge 
direct to His Majesty under S. 109 (b) of the Civil Procedure 
Code, and that in any event the former Act, being an Act of a 
local legislature, could not repeal the rights given by an Act 
passed by the Indian legislature. This petition having been 
heard by the Board on the 5th April, 1932, in the absence of 
anyone appearing for the respondents, though not without 
notice to them, by an Order in Council dated the 9th April, 
1932, it was ordered that leave ought to be given to the peti- 
tioners to enter and prosecute their appeal and that the 
respondents ought to be at liberty upon the hearing of the 
appeal to take the objection that special leave to appeal ought 
not to have been granted. Their Lordships have before them a 
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transcript of a few observations made at the conclusioa of the 
hearing of the application for leave, but they are unable to 
interpret these as intended to restrict the discretion of the 
present Board after hearing full argument upon the effect of 
the Indian enactments. Indeed they are not of opinion that the 
question whether special leave ought to have been granted can 
be confined to a bare question of jurisdiction or can otherwise 
be regarded as made up of separate and distinct questions of 
which some are, but others are not, before the present Board. 
They observe, however, with some concern, that though this 
preliminary point was specially reserved by the Order in 
Council some seven years ago, no party took any steps to bring 
it expeditiously as a preliminary point before the Board so as to 
avoid useless expenditure of time and money in preparing the 
case for hearing on the merits, should the Board be of opinion 
that special leave should not have been granted. This failure 
to take such steps is, in their Lordships’ opinion, difficult to 
justify and much to be regretted, and it cannot be permitted to 
influence the decision of the Board on the question whether 
special leave ought to bave been granted. 


The definition of “High Court” given by cl. (24) of S. 3 
of the General Clauses Act (X of 1897) and Ss. 4 (1), 109, 
110, 111 and 112 (1) of the Civil Procedure Code are as 
follows :— 


} 

3.—(24) ‘High Court,’ used with reference to civil proceedings, shall 
mean the highest Civil Court of appeal in the part of British India in which 
the Act or Regulation containing the expression operates. 

(CP.C.) “4.—(1) In the absence of any specific provision to the contrary, 
nothing in this Code shall be deemed to limit or otherwise affect any special 
or local law now in force or any special jurisdiction or power conferred, or 
any special form of procedure prescribed, by or under any other law for the 
time being in force. 

“109. Subject to such rules as may, from time to time, be made by His 
Majesty in Council regarding appeals from the Courts of British India, and 
to the provisions hereinafter contained, an appeal shall lie to His Majesty in 
Council— 

“(a) from any decree or final order passed on appeal by a High Court or 
by any other Court of final appellate jurisdiction; 

*(b) from any decree or final order passed by a High Court in the 
exercise of original civil jurisdiction ; and 

“(c) from any decree or order, when the case, as herein after provided, 
is certified to be a fit one for appeal to His Majesty in Council. 

“110. In each of the cases mentioned in clauses (a) and (b) of S, 109, 
the amount or value of the subject-matter of the suit in the Court of first 
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instance must be ten thousand rupees or upwards, and the amount or valué 
of the subject-matter in dispute on appeal to His Majesty in Council must be 
the same sum or upwards, 

or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value, 

and where the decree or final order appealed from affirms the decision of 
the Court immediately below the Court passing such decree or final order, 
the appeal must involve some substantial question of law. 

“111. Notwithstanding anything contained in S. 109, no appeal shall lie 
to His Majesty in Council— 

“(a) from the decree or order of one Judge of a High Court established 
under the Indian High Courts Act, 1861, or of one Judge of a Division 
Court, or of two or more Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such High Court, where such Judges 
are equally divided in opinion and do not amount in number to a majority of 
the whole of the Judges of the High Court at the time being ; or 

“(b) from any decree from which under S. 102 no second appeal lies. 

“112.—(1)-Nothing contained in this Code shall be deemed— 

“(a) to bar the full and unqualified exercise of His Majesty’s pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise 
howsoever, or 

“(b) to interfere with any rules made by the Judicial Committee of the 
Privy Council, and for the time being in force, for the presentation of appeals 
to His Majesty in Council, or their conduct before the said Judicial 
Committee.” 

The Oudh Courts Act (U. P. Act IV of 1925) was passed 
to amend and consolidate the law relating to the Courts in 
Oudh. Before 1925 the highest Court in Oudh was the Court 
of the Judicial Commissioner; the system of land tenure 
obtaining in the province under the Oudh Estates Act (I of 
1869) gave rise to complex litigation, and suits to establish 
rights of succession to valuable taluqdari estates were tried at 
first imsiance by a Subordinate Judge and went on appeal to 
two judges of the Judicial Commissioner’s Court. By the Act 
of 1925 the legislature of the province set up a Chief Court. It 
gave to the new Court jurisdiction as the highest civil and 
criminal court of appeal and revision (Ss. 8 and 9), thus 
making it a High Court within the definition clause of S. 3 of 
the General Clauses Act. It also conferred upon the new 
Court an exclusive original jurisdiction which might be 
exercised by a single Judge, unless statute or rule otherwise 
provided. This original jurisdiction was not a local jurisdic- 
tion confined to the precincts of the chief town or any other 
town, but was a jurisdiction over all suits valued at five lakhs 
of rupees or over. It was not confined to suits in respect of 
taluqdari estates; on the other hand it is not in doubt that these 
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were the suits for which the new jurisdiction was mainly 
designed. | : 

By the Lower Burma Courts Act, 1900 (VI of 1900), the 
Indian legislature had established a Chief Court for Lower 
Burma with original jurisdiction within the town of Rangoon. 
Ss. 14 and 15 ofthat Act, which were followed in their wording 
by Ss. 12 and 13 of the Oudh Act of 1925, began with the same 
opening words—“except as otherwise provided by any enact- 
ment forthe time being in force”. The Punjab legislature used 
the same opening phrase in the parallel sections. (9 and 10) of 
the Punjab Courts Act, 1914 [Punjab Act III of 1914]. S. 12 
(1) of the Oudh Act was a condensed version of its predeces- 
sors, and S. 13 introduced little variation save for the reference 
to S. 98 of the Code which was new. 


“Lower Burma Courts Act, 1900 (Lower Burma Act VI of 1900). 


14. Except as otherwise provided 
by any enactment for the time being 
in force, an appeal from any decree 
made by a single Judge of the Chief 
Court or from any order made bya 
single Judge of the Chief Court 
when an appeal from such order is 
permitted by any law for the time 
being in force— 

(a) in the exercise of its original 
jurisdiction as the principal Civil 
Court of original jurisdiction for the 
Rangoon Town, or 

(b) in the exercise of its original 
jurisdiction with respect to insolvent 
debtors and their creditors, or 

(c) in the exercise of its original 
jurisdiction in cases withdrawn from 
other Courts under S. 25 of the Code 
of Civil Procedure, or 

(d) in the exercise of any other 
original jurisdiction of a civil nature 
to which the Chief Court may by 
rule extend this section, 
shall lie to a bench of the Chief 
Court consisting of two other Judges 
of the Chief Court. 


15. Except as otherwise provided 
by any enactment for the time being 
in force— 

(a) where there isa difference 
of opinion among the Judges com- 
posing any bench of the Chief Court, 
the decision shall bein accordance 
with the opinion of the majority of 
those Judges; 

(b) if there is no such majority, 
then— 

(4) if the bench is a Full Bench, 
the decision shall be in accordance 
with the opinion of the Senior Judge 
of the bench; 

(+) in other cases, the bench 
before which the difference has 
arisen shall refer it to a Full Bench, 
and shall dispose of the case in 
accordance with the decision of the 
Full Bench. 


“Punjab Couris Act, 1914 (Punjab Act III of 1914). 


9. Exceptas otherwise provided 
by any enactment for the time being 
in force, an appeal from any decree 
or order made by the Chief Court— 


10, Except as otherwise provided 
by any enactment for the time being 
in force— 

(1) when thereis a difference of 
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(a) in exercise of its original 
jurisdiction in cases withdrawn from 
other Courts under S. 24 of the Code 
of Civil Procedure or S.48 of this 
Act, or 

(b) in exercise of any other 
original jurisdiction of a civil nature 
to which thé Chief Court may by rule 
extend this section, 
shall lie in the cases and in manner 
following (that is to say) :-— 

(1) if the decree or order is made 
by a single Judge, the appeal shall lie 
either toa bench consisting of two 
other Judges, or toa FullBench, as the 
Court may, by general rule or special 
order, direct; 

(2) if the decree or order is made 
by a bench of Judges not being a Full 
Bench, and the Judges differ in 
opinion, the appeal shall lie toa Full 
Bench. 
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opinion among the Judges composing 
any bench of the Chief Court the 
decision shall be in actordance with 
the opinion of the majority of those 
Judges; 

(2) if there is no such majority, 
then— . ; 

(a) if the bench is a Full Bench, 
oris exercising original civil juris- 
diction, the decision shall be in accor- 
dance with the opinion of the Senior 
Judge; 

(b) in other cases the bench 
before which the question has arisen 
shall refer the question to a Full 
Bench, and shall disp se of the case 
in accordance with the decision of 
the Full Bench. d 


“ Oudh Courts Act, 1925 (U. P. Act IV of 1925). 


12.—(1) Except as otherwise pro- 
vided by any enactment for the time 
being in force, an appeal from any 
original decree or from any order 
against which an appeal is permitted 
by any law for the time being in 
force, made by a single Judge of the 
Chief Court, shall lie to a Bench 
consisting of two other Judges of 
the Chief Court. 

(2) Except as otherwise provided 
by any enactment for the time being 
in force, an appeal from any appel- 
Jate decree made by a single Judge of 
the Chief Court shall lie to a Bench 
consisting of two other Judges of the 
Chief Court, if the Judge who made 
the decree declares that the case isa 
fit one for appeal.” 


13. Except as otherwise provided 
by S. 98 of the Code of Civil Proce- 
dure, 1908, or any other enactment 
for the time being in force— 

(i) where there is a difference 
of opinion among the Judges com- 
posing any Bench of the Chief Court 
the decision shall bein accordance 
with the opinion of the majority of 
those Judges; 

(4) 1f there is no such majo- 

(a) if the Bench is a Full Bench, 
the decision shall be in accordance 
with the opinion of the senior Judge; 

(b) in other cases the Bench 
before which the difference has 
arisen shall either refer the question 
toa Full Bench and dispose of the 
case in accordance with the decision 
of the Full Bench or refer the whole 
case for decision to a Full Bench ” 


No decisions on these sections of the Acts of 1900 or 1914 
have been cited in argument, and their Lordships have no 
knowledge of any difficulty having been occasioned in Burma or 
the Punjab by their terms in the years before 1922 and 1919 
respectively when the Chief Courts became High. Courts; or of 
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any attempt to claim that the duties of a court of first appeal 
from original decrees were thereby cast upon the prerogative 
whether exclusively or at the option of the appellant in each 
case. The Civil Procedure Code of 1882 applied to British 
Burma in 1900 and the Code of 1908 applied to the Punjab in 
1914, but it does not follow that the effect of the words of 
exception as they appear in the three Acts was necessarily the 
same, and their Lordships will make no assumption on that 
point. In any case the words of exception which introduce 
each part of S. 12 and S. 13 of the Act of 1925 were found in 
Oudh to produce somewhat surprising results. They nullified 
altogether the meaning of S. 13, and gave rise to contentions 
upon S. 12 that rent suits as a class were outside sub-S. (2), 
and that appeals, notwithstanding sub-S. (1), lay direct to His 
Majesty from the decisions of a single judge. Accordingly at 
the instance of the Chief Court a bill. was introduced into the 
local legislature in 1934 and passed (U. P. Act XIV of 1934) 
to substitute for the words of exception words of different and 
indeed contrary significance. “Notwithstanding any provision 
to the contrary contained in any enactment for the time being 
in force” are now the opening words of both sub-sections of 
S. 12, and S. 13 now begins: “Notwithstanding anything 
contained in S. 98 of the Code of Civil Procedure, 1908, or in 
any other enactment for the time being in force.” It does not 
appear, however, that there is anything in the Act of 1934 to 
say that it should operate retrospectively, nor is it clear whether 
S. 219 of the Government of India Act, 1935, has any effect to 
bring the Chief Court of Oudh under the provisions of S. 111 
of the Code. \ 


Apart from the Federal Court established by the Govern- 


ment of India Act, 1935, there is no Court in India having: 


jurisdiction over the courts of the various provinces in a 
manner comparable to the jurisdiction of the Supreme Court of 
Canada over the Provinces of Canada or the High Court of 
Australia over the States of Australia. Moreover, from the 
decisions of the Supreme Court or High Court on appeal from 
the courts of a Province or State an appeal to His Majesty 
does not lie save by special leave. The alternative right to 
appeal either to His Majesty in Council or to the Supreme or 
High Court of the Dominion or Commonwealth affords no 
parallel whatever to the right which would accrue to an appel- 
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lant from Oudh if he could come under Ss, 109 and 110 of the 
Code either after going first on appeal to an appellate bench or 
by omitting that tribunal as he chose. 

Indeed itis only with great difficulty that such a state 
of ‘things could be regarded in India as either orderly ot 
practicable. ln the particular circumstances of Oudh, apart 
altogether from Act XIV of 1934, the intention to introduce 
such a system could hardly without paradox be imputed to 
a provincial legislature. That this should be held to be 
within the intendment of general words of saving is yet more 
difficult. If intended at all it must have been intended as a 
new departure and a noticeable deviation from accepted methods, 

Their Lordships, however, have to construe the Act of 
1925 as it stood originally, Many cases not affected by Act 
XIV of 1934 have been decided by an appellate Bench on 
appeal, and a substantial number have thereafter come before 
the Board. Their Lordships were not asked by learned counsel 
for the appellants to hold that an appeal to an appellate Bench 
would be incompetent in a case, such as the present, where the 
requirements of S. 110 of the Code as to value are satisfied; 
and they think it right to state expressly that they cast no 
doubt upon the competence of such an appeal. The opening 
clause of sub-S. 1 of S. 12 makes the section give way only to 
a provision which negatives in the particular case either (a) 
the existence of any right to appeal or (b) the right to go to 
the particular tribunal mentioned, namely, a Bench of the Chief 
Court. ; 

Where the Code or the Oudh Act says “an appeal shall 
lie” to a named tribunal, it is not easy to say with confidence 
whether a negative implication is or is not part of the intention 
of the phrase—-that is, whether the phrase means only that.an 
appellant can go to the named tribunal or that if he appeals at 
allhe must go to that tribunal and to no other. If no other 
appeal be provided there can be no difficulty. Hitherto alterna- 
tive or optional jurisdiction in appeal has never been a feature 
of the Indian system of judicature. On the other hand their 
Lordships have difficulty in regarding Ss. 109 and 110 of the 
Code as directed to prohibiting an appeal being brought within 
a Chief Court in like manner asa Letters Patent appeal is 
brought within a Chartered High Court. The two sections taken 
together seem rather to be intended to provide an appeal. to His 
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Majesty onthe footing that no further appeal in India is provid- 
ed. Moreover, if these sections negative any other forum of 
appeal save that mentioned therein, the opening words of S. 12 
of the Oudh Act must either be taken with some unexpressed 
qualification or they lead in effect to the result that the appeal 
provided for within the Chief Court is limited in the case of 
original decrees arid final orders to cases under Rs. 10,000 in 
value. It is not, of course, impossible that in a suit valued at 


five lakhs—even a suit claiming a taluq—an appeal may be 


brought over some matter that is in value under Rs. 10,000, 
but whatever is meant by S. 12 it is not, in. their poreee 
view, an attempt to provide for that. 

This may indeed be further demonstrated by a reference to 
clause (c) in S. 109 of the Code and to the passage in the 
middle of S. 110: “or the decree or final order must involve, 
‘directly or indirectly, some claim or question to’ or respecting 
property of like amount or value”. 

There is nothing in the objection that an Act of the Local 
Legislature could not repeala provision of the Code [cf. S. 80-A 
of the Government of India Act], and this objection was 
not repeated at the hearing of the’ appeal; but their Lordships 
do not propose to base the advice which they will tender to His 
Majesty upon any decision to the effect that the language of 
S. 17 is effective to exclude the provisions of S. 109 of the 
Code. They wish to minimise neither the difficulty which the 
opening words of S. 12 place in the way of any reliance upon 
sub-S. (1) of S. 4 of the Code nor the ambiguity which lurks 
in the phrase “an appeal shall lie.” They have to give effect in 
‘a matter of practical and indeed constitutional importance’ to 
general words of exception which have been used by the provin- 
cial legislature in circumstances which make it difficult to define 
their scope with complete exactness. 

If the right to appeal to an appellate Bench of the Chief 
Court has by this provincial legislation been given to the appel- 
lants without excluding them from the terms of. S. 109 or 
bringing them within S. 111, their Lordships, before advising 
that His Majesty in Council should at the appellants’ option 
‘assume the duties of a concurrent court of first appeal for the 
‘province of Oudh as regards cases brought in the Chief Court, 
may reasonably be expected to examine with some care the 


nature of the right asserted to have been vested in the appel- 
25 , 
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lants by S. 109 of the Code. To define the jurisdiction vested 
in His Majesty in Council and expound the principles which 
govern the exercise of the prerogative in reviewing the deci- 
sions of the Courts in different parts of the Empire is a task 
not lightly to be undertaken; and as the appellants stand upon 
the terms of S. 109 it will suffice for their Lordships to call 
attention to the fact that this section is qualified, not only by 
its opening words and by S. 111, but also by S. 112. It is plain 
from the terms of the Code that the Indian legislature was not 
claiming or proposing to abridge or extend the prerogative, and 
their Lordships have no reason to suppose that the legislature 
of the United Provinces was not fully aware in 1925 of the 
constitutional position when it was setting up a Chief Court for 
Oudh. The discretion which S. 112 affirms and maintains 
applies to the rejecting as well as to the receiving of appeals, 
and the prerogative is not wholly.or finally concluded for 
either purpose by the provisions of S. 109. Their Lordships 
would certainly he more slow to impair than to extend provi- 
sions of this character; but the former power can be evoked by 
an occasion which requires it. By the express statement of the 
right which they assert the appellants are disabled from main- 
taining that His, Majesty in Council is obliged at their option 
to function as a concurrent court of first appeal from the Chief 
Court of Oudh; and before such new obligations are accepted 
their Lordships have a duty to see that a proper exercise of the 
prerogative requires them to be accepted. In the present case 
they consider that they have a full discretion in the matter, and 
they have considered the circumstances of the case with due 
regard to the undoubted right of the provincial legislature to 
give powers to the new Chief Court or withhold them, and to 
the interests of the administration of justice in the province, 
which in their Lordships’ view would be detrimentally, affected 
by any procedure under which the appellate functions of the 
Chief Court were eliminated or ignored. 


By the terms ‘of the Order in Council of 9th April, 1932, 
they have to consider whether special leave to appeal ought to 
have been granted, and upon an examination of the various 
enactments they have reached a conclusion adverse to the 
appellants. . If the appellants can still claim to come before an 
appellate Bench of the. Chief .Court nothing is here said to 
prejudice their claim, but their Lordships must humbly advise 
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His Majesty that special leave to appeal to His Majesty in P.C. 
Council ought not to have been granted, and that this consoli- Bhaya 
dated appeal should accordingly be dismissed. The appellants Mohammad 
musi pay one set of costs to be divided equally between Raja v. 
Saadat Ali Khan and Raja Mumtaz Ali Khan’s representatives. Raja Saadat 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Barrow, Rogers, Nevill and 
Nehra & Co. 

R. C. C. Preliminary objection upheld 

K. S. and appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—~Mr. MADHAVAN Nan, Officiating Chief Justice 
AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


Bhattiprole Hanumantha Rao .. Appellant* (Plaintif) 
v. > 
Kondrakota Sitharamayya and 
others .. Respondents (Defendants 2 
to 11). 


Specific Relief Act (I of 1877), S. 41—Decree setting aside sale deeds 
executed by plaintiff during minority and giving possession—Power to order mantha 
refund of the consideration. Rao 

_ The statutory discretion vested in the Courts of this country by S. 41 of Sitha- 
the Specific Relief Actis of wider amplitude than the corresponding rule of ramayya. 
equity administered in England, where there is no such statutory counterpart. 

Once it is found that the requirements of the section are satisfied and there 
exist circumstances which call for the exercise of the discretion the Court is 
bound to afford relief without belng hampered by reference to the limitations 
which surround the corresponding rule of equity as administered elsewhere. 

Mallacheruvs Raghavayya v. Mallachernow Subbayya, (1917) 7 L.W. 
124, followed. à 

Even where there is neither knowledge of minority on the part of the 
alienee nor misrepresentation on the part of the minor the Court has power 
under 5. 41 to order a refund of the consideration received by the minor. 

The question whether S. 41 can afford relief only in a case where the minor 
as plaintiff seeks the assistance of the Court and is inapplicable if he happens 
‘to be merely a defendant, was left open. 

Appeal against the decree of the Court of the Subordinate 
Judgeof Bapatla dated 31st December, 1929 and passed in O. S. 
No. 143 of 1925. 

Ch. Raghava Rao for Appellant. 
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V. Govindarajachari, P. Satyanarayana Rao, S. Vepa and 
K. Viswanatha Sastri for Respondents. 

The judgment of the Court was delivered by 

Krishnaswamt Aiyangar, J.—This appeal arises out of a 
suit by the appellant to set aside a number of sale deeds executed 
by him during his minority and to recover the properties sold 
together with mesne profits. The defendants 1, 2, 4 and 5 were 
the purchasers under different sale deeds, all of which have 
been set aside by the trial Court. But the decree for possession 
has been made conditional on the appellant refunding to the 
several purchasers the amounts of the consideration received 
from them. The first defendant died after the institution 
of the suit and his legal representalives are defendants 10 and 
11. The main object of the appeal isto get rid of the condition 
imposed on the appellant to repay the purchase moneys. 


The Subordinate Judge has found that the appellant was a 
minor when he executed the several deeds of sale, that he did 
not make any misrepresentation as to his age. He has not found 
that any of the purchasers except the fourth defendant had 
knowledge that the appellant was a minor when the sales were 
made. As regards the fourth defendant, however, he came to 
the conclusion that he must have suu of the appellant’s 
minority at the time of the sale in his favour. These findings 
of fact have not been challenged in appeal. 


The learned Judge has held that the appellant was not 
estopped from pleading that the sales were void, a point con- 
cluded by authority and very properly not questioned before us. 
It was however urged on behalf of the appellant that the learned 
Judge was in error in imposing the condition referred to above, 
as neither S. 65 of the Indian Contract Act nor S. 41 of the 
Specific Relief Act justifies it. Tt is unnecessary for us, in this 
appeal to consider the scope of S. 65 of the Contract Act, as the 
first respondent’s advocate has not chosen to support the judg- 
ment by reference to that section but took his stand on S. 41 of 
the Specific Relief Act, which according to him is sufficient to 
justify the conclusion of the trial Court. This argument has 
found favour with the Subordinate Judge, and we also are of 
opinion that it is sound. 

S. 41 runs as follows :— 

“On adjudging the cancellation of instrument, the’Court ‘may require 
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the party to whom snch relief is granted to make any compensation to the 
other which justice may require ” 

Read in the light of S. 39 which authorises the cancellation 
of a written instrument, whether void or voidable, S. 41 cannot 
be understood as limited in its operation to void instruments 
only, and accordingly it was conceded before us that that section 
is applicable to both classes of instruments. What is however 
urged is that though such may be the effect of the section, it 
must be deemed merely to embody the familiar rule of equity 
that he who seeks equity must do equity but limited and circum- 
scribed by the qualification laid down in Thurstan v. Nottingham 
Permanent Benefit Building Soctety), namely: 

“That a Court of Equity cannot say that it is equitable to compel a 


person to pay any moneys in respect of a transaction which, as against that 
person, the legislature has declared to be void.” 


So qualified, the rule would seem to preclude Courts from 
granting compensation in all cases of void transactions, for we 
cannot see any difference in principle or reason, between 
transactions void by statute and those void under the general 
law. An argument of the kind proves too much, runs counter 
to the concession made earlier by the appellant’s counsel and is, 
in our opinion, against the plain intendment of the section and 
must accordingly berejected. In our judgment the statutory dis- 
cretion vested in the Courts of this country by S. 41 is of wider 
amplitude than the corresponding rule of equity administered in 
England, where there is no such statutory counterpart. That 
discretion is of course not to be arbitrary but sound and reason- 
able and guided by well-settled judicial principles. But once it 
is found that the requirements of the section are satisfied and 
there exist circumstances which call for the exercise of the 
discretion, the Court is bound to afford relief without being 
hampered by reference to the limitations which surround the 
corresponding rule of equity as administered elsewhere. We 
think we are bound to give effect to the plain words of the 
section and are not at liberty to import into it, considerations 
derived from the English or any other system of jurisprudence. 
It is scarcely necessary to add that the exercise of such a power 
isnot to invent a new head of equity, but merely to act in 
obedience to a statutory injunction. The view here expressed 
is, we think, supported by a decision of a Bench of this Court 
in Mallacheruvu Raghavayya v. Mallacheruou Subbayya’, where 





1, (1902) 1 Ch. 1 at 13, 2 (1917) 7 L.W. 124. 
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the facts were almost on all fours with those found in the 
present case. Coutts-Trotter, J., as he then was, expressed 
himself in favour of a wider interpretation of the section. 
After referring to the English decisions he said: 


“But it is clear that in this country we have a statutory right to impose 
conditions by S. 41 of the Specific Relief Act, and that right is clearly 
recognised in Mokori Bibee v. Dharmodas Ghose. 1 regard this asa proper 
course for exercising that discretion and make it a condition that the plain- 
tiffs shall repay. . . . before recovering possession of the property.” 


The passage in the judgment of the Privy Council in the 
above case to which the learned Judge apparently alluded is 
obviously the one at the top of page 549: 


“Another enactment relied upon as a reason why the mortgage money 
should be returned, is S. 41 of the Specific Relief Act (I of 1877) which is as 
follows.” 

After setting out the terms of the section their Lordships 
proceed: 

“S, 38 provides in similar terms for a case of rescission of a contract. 
These sections no doubt do give a discretion to the Court, but the Court of 
first instance and subsequently the appellate Court, in the exercise of such 
discretion, came to the conclusion that under the circumstances of this case 
justice did not require them to order the return by the respondent of money 
advanced to him with full knowledge of his infancy, and their Lordships see 
no reason for interfering with the discretion so exercised.” 


The italics are ours and the italicised portion points unmis- 
takably to the correctness of the wider interpretation of this 
section. The appellant’s Counsel repeated before usan argument 
presented before the learned Judges who decided the case in 
Mallacheruvu Raghavayya v. Mallacheruvu Subbayya? and 
rejected by them after full consideration. That argument is 
that in the very next passage their Lordships eyuated the 
principle enacted in the section to the rule of equity in England 
to which reference has been made. The passage is-this: 

“Tt was also contended that one who seeks equity must do equity. But 
this is the last point over again and does not require further notice, except by 


referring to a recent decision of the Court of Appeal in Thurstan v. 
Nottingham Permanent Benefit Buslding Soctety”® 


To appeal to the limited rule of equity after the refusal of 
remedy under the ampler rule of the statute may not inappro- 
priately perhaps be described as an attempt to argue the same 
point over again. However that may be we find that the point 
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has been directly dealt with and answered in the judgment of 
Seshagiri Aiyar, J., in the same case. He said at page 129: 


“The learned Vakil for the appellant contended that this succeeding 
paragraph” (the reference is to the second paragraph at page 549 
in Mohori Bibee vw. Dharmodas Ghose! referred to above), “must be 
taken to have giventhe final answer to the contention as to compensation. 
I do not think so. In my opinion, the two paragraphs are consistent 
with each other, In the second paragraph their Lordships must be 
taken to have held that if the matter rested purely on principles of equity, 
they would not be prepared to order compensation as that claim was negatived 
under similar circumstances by the House of Lords in Nottingham Permanent 
Benefit Building Society v. Thurston*, Their Lordships should not be taken 
to have held that the statutory rule contained in S. 41 of the Specific Relief 
Act should not be given effect to as it only contained a rule of equity. The 
net import of the two paragraphs is to declare that the statutory discretion 
as tocompensastion does exist and can be exercised by the Courts, but that if 
relief is claimed on general equitable grounds apart from the statute, such a 
claim is inadmissible as that would be opposed to the principles laid down 
‘by the House of Lords.” 


We are in substantial agreement with this view of the 
judgment of the Privy Council the more so as we find that it is 
in consonance with our understanding of what we regard as the 
plain language of the section. The decision in Mallacheruvu 
Raghavayya v. Matlacheruvu Subbayya® has not only not been 
challenged since, but has been cited in several subsequent cases 
without dissent. (See Rahima Bee v. Mannan Bees, Abdul Majid 
v. Ramisa Bibi and Guruswamy Paniulu v. Lal Khajanchee®,) 
We must therefore repel the plea for the narrower interpretation 
of the section contended for by the appellant. Before finally 
leaving this subject, we must also notice a further submission 
on behalf of the appellant that the decision in MaHacheruvu 
Raghavayya v. Matlacheruvu Subbayyas is in conflict with an 
earlier Bench decision of this Court in Vaikuntarama Pillai v. 
Athimoolam Chettiar? and that the latter must be followed in 
preference to the former or that the conflict must be resolved by 
a reference to a Full Bench. It is to be observed that the ruling in 
Vaikuntarama Pillai v. Athimoolam Chetitar? was cited and relied 
upon in Mallacheruvu Raghavayya v. Mallacheruvu Subbayya, 





1, (1903) L.R. 30 LA. 114: I.L.R. 30 Cal. 539 (P.C.). 
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4. ALR, 1936 Mad. 140, 5. ALR. 1931 Mad. 468. 
6. (1919) 10 L.W. 225. 
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but was held to be either inapplicable, distinguishable or untena- 
ble. It is enough to point out that the question of repayment 
did not arise for direct decision in Vatkuntarama Pillai v. 
Athimoolam Chettiar1, but arose only incidentally for the purpose 
of deciding whether the plaintiff an assignee of a mortgage by 
a minor could be regarded as fulfilling the character of a creditor 
so that he might sue under S. 53 of the Transfer of Property 
Act to set aside a subsequent settlement by the mortgagor. 
Secondly, S. 41 is not referred to at allin the judgment, much 
less its language considered for a comparison of the statutory 
rule with the pure rule of equity of the English Law. We do 
not therefore feel obliged to follow the one course or the 
other suggested by the appellant. 


Holding as we do that the learned Subordinate Fudge had 
power under S. 41 of the Specific Relief Act to order a refund 
of the consideration’ received by the appellant, it still remains 
for us to consider whether the power was properly exercised on 
the facts found in the present case. It is settled law that where 
the alienee chose to advance the money to a minor with know- 
ledge of the minority, it would be improper to order a refund. 
It is equally settled that where an innocent purchaser or alienee 
was induced to part with money toa minor by a misrepresenta- 
tion as to his age, an order for refund would be made almost as 
a matter of course. Where, however, there is neither knowledge 
of minority on the part of the alienee, nor misrepresentation on 
the part of the minor the answer is not quite so easy. Cases of this 
type have been somewhat rare, for, our attention has not been 
drawn to any of the decisions than those in Mallacheruvu Ragha- 
vayya v. Mallacheruvu Subbayya8 and Vaikuntarama Pillai v. 
Athimoolam Chettiar!. The appellant’s argument is that no 
order for refund could be made against a minor except when 
the money was paid to him as result of a fraud practised upon 
or a fraudulent misrepresentation made to, the person who was 
thereby induced to part with the money. There are no doubt 
dicta in Vatkuntarama Pillai v. Athimoolam Chettiari, which 
seem to lend colour to such an argument, but we must on this 
point again be guided by the clear pronouncement contained in 
the later case. 


4 





1. (1914) 26 M.L.J. 612: IL.R. 38 Mad. 1071. 
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Reference may finally be made to an argument of the 
respondent’s advocate that the observations in Vaskuntarama 
Pillai v. Athimoolam Chettiar! are explicable on the footing 
that the minor in that case was a defendant. According to him, 
S. 41 is framed so as to afford relief only in a case where the 
minor himself as plaintiff seeks the assistance of the Court and 
the section is inapplicable if he happens to be merely a defendant 
in a suit by the person who dealt with him when he was a 
minor. On the soundness of this: argument, it is unnecessary 
to express a final opinion as in this case the minor has come 
into Court as plaintiff seeking the assistance of the Court as 
such. When the question arises, it would be a matter for 
consideration whether such a marked difference in the substantive 
rights of parties could have been intended to be based on the 
accident of the claimant being a plaintiff or defendant and 
whether there is not implicit in the language of the section a 
rule of wider significance affording under proper circumstances 
relief. to a purchaser or alienee irrespective of his being a 
plaintiff or defendant. 


We are therefore of opinion that the learned Judge in the 
Court below was right in invoking the provisions of S. 41 of 
the Specific Relief Act for imposing the condition inserted in 
the decree, except as against the fourth defendant who is the 
third respondent in the appeal. The Subordinate Judge has 
found that he must have known of the appellant’s minority when 
he took the sale. Nobody hasappeared on his behalf to challenge 
the correctness of this finding which we must therefore accept. 
By reason of this finding he is disentitled to claim a refund and 
we do not understand why in spite of it, the Subordinate Judge 
has directed a refund to him also, along with the other defen- 
dants mentioned in the decree. The decree must be modified by 
omitting the fourth defendant from among the persons for 
whose benefit the condition for repayment has been inserted. As 
against him there will be decree for recovery of possession 
together with mesne profits from the date when he took posses- 
sion till the date of the recovery of possession. The appeal is 
dismissed with the costs of the first respondent and as against 
all other respondents except the fourth. As against the third 
respondent the appeal is allowed and the condition for repayment 
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so far as he is concerned will be deleted. He will pay the costs 
of the appellant here and in the Court below on the value of 
the claim against him and bear his own costs throughout. The 
Subordinate Judge will now make the enquiry regarding the 
mesne profits payable by the fourth defendant who is the third 
respondent here. i 
The memo. of objections is not pressed. Dismissed. No 
costs, 
K. S. Appeal and memo. of objections dismissed 
except as against the third respondent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BURN AND MR. JUSTICE STODART. 
Velu Naicken and another .. Appellanis.* + 


Indian Evidence Act (I of 1872), S. 30—Incriminating statement made 
for the first time at the preliminary enquiry by one of several accused being 
jointly tried—If can be taken into account as against the other accused. 


Where a confession is made by one of several accused being jointly 
tried, for the first time, at the preliminary enquiry at the dock, and in the 
presence of the other accused and the verbatim record of it by the Magis- 
trate is filed at the sessions trial in proof of it, the other accused are not 
prejudiced as they had as much opportunity of explaining or rebutting it as 
ifithad been made before the preliminary enquiry and proved at that 
enquiry and it can be taken into account against the other accused. 


Trial referred by the Court of Session of the North Arcot 
division for confirmation of the sentence of death passed upon 
the said prisoner in C. C. No. 39 of 1938 on 21st December, 
1938 and appeals by the prisoners against the said sentences. 

R. Sadasivam Pillai for Appellants. 

A. S. Sivakaminaihan for The Public Prosecutor 
(F. L. Ethiraj) for the Crown. 


The judgment of the Court was delivered by 

Stodart, J.—The iwo accused who are cousins have been 
convicted of the murder of Thayarammal and sentenced to 
death. They have filed separate appeals both numbered as 
Criminal Appeal No. 17 of 1939. 


(His Lordship after a narration of facts and evidence 
continued. ) 





* R. T. No. 12 of 1939. 9th March,-1939. 
(Cri. App. No. 17 of 1939). aie 
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On the 13th July, Srinivasalu Naicken made a long state- 
ment, to the Sub-Magistrate admitting the crime and stating 
that he and first and second accused had murdered the woman 
by throttling her at the threshing floor where she slept on the 
night of the 27th June to guard her paddy. He said that they 
put the body into a gunny bag which was there and carried it to 
a distant field and buried it at the place which he had sub- 
sequently shown to the police. He said that before burying it 
they had removed the jewels and that he had been given a gold 
coin which he calls a quarter sovereign and one of the trinkets 
from the tali which he sold at a shop in Arkonam. P.W. 17a 
shroff of Arkonam deposed that on the 30th June Srinivasalu 
Naicken sold him a quarter sovereign. He said he had melted 
this before the police questioned him about it. There is an 
entry in his accounts Ex. K-1, that gold weighing 9 pagodas 
was sold to him by Pallur Srinivasalu Naicken on 30th June. 
On the 13th July also Muniammal, P.W. 28, the second wife 
of the first accused made a statement on oath to the Sub-Magis- 
trate about the jewels which she had produced before the police. 
That statement is Ex. T. 

On the 12th August Srinivasalu Naicken reiterated His 
confession in a long statement to the District Magistrate and a 
pardon was tendered to him on that day which he accepted. He 
has been examined as P.W. 6 in the committing Magistrate’s 
Court and as P.W. 1 at the Sessions. 

The proof of the case against these two accused consisted 
principally in the evidence of thisapprover Srinivasalu Naicken. 
He was corroborated in a material particular by the fact that 
the murdered woman’s jewels were found in the possession of 
the first accused’s wife, Muniammal. Muniammal examined 
as P.W. 28 did not deny that she produced the jewels to the 
police on the 8th July the day the body was exhumed but she 
said that a head constable gave them to her first. Then she 
was confronted with Ex. T the sworn statement she had made 
to the Magistrate under S. 164, Criminal Procedure Code, on 
the 13th July. She there deposed that at daybreak onthe morn- 
ing of 28th June the first and second accused had roused her 
from sleep and the second accused had given her a little cloth 
bundle. Her husband told her it contained jewels and that she 
was to keep it safe until he asked for it. At the trial Muni- 
dammal did not deny making this statement but. she said that she 
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made it because she was told to do so by P.W. 14 and a head 
constable. It was filed in evidence to contradict her under 
S. 145 of the Indian Evidence Act. 

P.W. 14 is a man called Vajravelu Asari. He is nota 
reputable witness having been convicted once of receiving 
stolen property. He deposed that on the Amavasai night at 
about 8 P.M. when he was in the street near the house of the 
approver Srinivasalu Naicken P.W.1, accused 1 and 2 came in 
company and called out to P.W. 1 and P.W. 1 replied that he 
was still at his meal. P.W. 15 deposed that on that same night 
he saw the two accused pass along the street together and he 
commented on this to a neighbour, P.W. 16, as he thought it 
strange that these two who were enemies should be together. 
It will be remembered that it was on information given by 
P. W. 14 and P.W. 15 to the head constable that the approver 
was first suspected and detained by him for examination on the 
night of the 7th July. 

All this evidence was placed before the committing Magis- 
trate and when the accused were examined under S. 209, 
Criminal Procedure Code, for the purpose of enabling them to 
explain the evidence against them there took place a dramatic 
and somewhat unusual incident. The first accused had made a 
fairly long statement which had been read out to him and 
which he had attested by his thumb mark. He admitted that 
he had gone to the threshing floor that night but said that wher 
he reached it, Thayarammal who had been there all day had 
gone. He said he had slept there all night and returned home 
at 8 in the morning. He admitted that the jewels produced in 
the case belonged to Thayarammal and were on her person 
when she was at the threshing floor but said that he did not 
know how they came to be found out. He denied all compli- 
city in the crime. Then the second accused made his statement 
giving at length the history of his quarrels with Thayarammal 
and ending up with the assertion that the approver had implicat- 
ed him out of enmity, the enmity arising out of the fact that 
on a certain occasion in May, 1937, when the first accused was 
away from home he had found him, the approver, in bed 
with first accused’s wife and quarrelled with him on that 
account. At the conclusion of this statement the first accused 
turned to the second accused in the dock and said: “It 
was you who put your foot on her neck and pressed it” 
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and turning to the Magistrate against him saying that the 
second accused’s accusation against his wife was made out of 
Spite because he had had to warn the second accused, to keep 
away from his house in his absence and when his wife’s sister 
was absent. And the first accused still speaking to the Magis- 
trate requested him to put it on record that he the first accused 
and the second accused and Srinivasalu Naicken had murdered 
Thayarammal and taken her jewels and buried her. The 
Magistrate warned the first accused that this very statement 
would be sufficient to hang him and then asked the accused to 
repeat what he had said and the accused said: 

“Srinivasalu Naicken, Singara Naicken (second accused) and myself, 
the three of us together committed the murder. It was Singara Naicken 
that placed his foot on her neck and pressed it. It was Srinivasaln Naicken 
who tied the fibre cord round the neck. We put her into the gunny bag, tied 
it up, took it, duga pit,and buried it. It was Srinivasalu Naicken and 
Singara Naicken who removed the jewels. I dug the pit. After burying 
her we took the jewels and came home Atthe bund of the tank Singara 
Naicken gave Srinivasalu a quarter sovereign and an amulet. After that I 
went away to the threshing floor. I do not know to whom Singara Naicken 
took the jewels and gave them.” , 


Examined at the Sessions when this statement was filed 


under S. 287, Criminal Procedure Code, the first accused merely 
said that he never made it. 


The evidence of the approver and the statement just 
referred to made to the Magistrate at the preliminary enquiry 
by the first accused is that the deceased was killed by throttling. 
First, as she lay asleep, one of the murderers placed his foot on 
her throat and pressed on it. Then when she struggled, 
another of the murderers throttled her with his hands: while his 
accomplices held her legs and arms. The approver says that 
she died when he was tying the cord round her neck and 
therefore he did not tie it tight. This is borne out by the 
medical evidence. The sub-assistant surgeon found no mark 
ofthe cord on the neck. It was tied to the neck when the body 
was found but that was probably due to the fact that the neck 
had swollen through decomposition. The body was too far 
advanced in decomposition to afford any evidence of the cause 
of death. But the fact that the deceased was apparently well 
and active when she was last seen alive and that her body was 
found bundled up in a sack and buried in the ground strongly 
supports the inference that she was murdered. 
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Tt is argued here as it was argued in the lower court that 
if the deceased was killed in the manner stated by the approver 
and by first accused there would have been injury to the neck 
which would have been visible at the post-mortem; for instance 
fracture of the hyoid bone. But if the object which is 
employed to compress the windpipe is broad and pliable there 
need be no injury to the bony structures of the neck, Pressure 
by the sole of the foot or by the palm of the hand placed across 
the neck of an unresisting victim would cause death by asphyxia 
withowt necessarily causing injury to the bones or tissues of the 
neck. The absence of such injury does not therefore indicate 
that the approver is not telling the truth, when he says that the 
accused was throttled. 


The principal argument addressed to us is that the learned 
Sessions Judge was wrong in holding that the evidence of the 
approver was corroborated in material particulars not only 
bearing on the facts of the crime but upon the accused’s impli- 
cation in it. See the Privy Council decision in Makadeo v. 
The Kingi. But here we find that as regards the facts of the 
crime the approver is, corroborated by the circumstances in 
which the body was found and by the statement of the first 
accused in the committing Magistrate’s Court. As for the first 
accused’s part in the crime there is in addition to the said 
statement the fact that the deceased's jewels were in the posses- 
sion of his second wife Muniammal. Against the second 
accused there is the confession made by the first accused in open 
Court at the time of the preliminary enquiry. We think that 
not only may that confession be taken into consideration 
against the second accused but also that having regard to the 
circumstances in which it was made it hasconsiderable probative 
value. ' The first accused had just made a statement denying all 
knowledge of the crime. But when the second accused ‘in his 
turn made his statement and incidentally made the allegation of 
adultery against first accused’s wife, the first accused, 
voluntarily and in spite of the Magistrate’s warning withdrew 
his former statement, confessed the crime and implicated the 
second accused. He deliberately made himself liable to the 
extreme penalty of the law in order that the second accused 
should suffer too. 

1. (1936) M.W.N. 889: 1936 P.C. 24: (P.C,). es 
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Learned counsel contends on behalf of the second appellant 
that this incriminating statement made by the first accused at 
the preliminary enquiry cannot be taken into account as against 
the second accused. His argument is that a confession made by 
one of several accused who are being tried jointly is governed 
by S. 30 of the Indian Evidence Act and that S. 30 refers only 
to confessions made before the enquiry begins and proved at 
the enquiry. S. 30 is: 

“When more persons than one are being tried jointly for the same 
offence anda confession made by one of such persons affecting himself and 
some other of such persons is proved, the Court may take into consideration 


such confession as against such other person as well as against the person 
who makes such confession.” 


We do not think there is any force in this argument. It is 
true that the confession was made for the first time at the 


preliminary enquiry. But it was made in the dock in the ' 


presence of the-second accused and there was no question of its 
having to be proved at that stage. Then at the Sessions trial 
two months later it was proved under S. 287, Criminal 
Procedure Code, by the Magistrate’s verbatim record of it. The 
second accused was in no way prejudiced. He had as much 
‘opportunity of explaining or rebutting it as if it had been made 
before the preliminary enquiry and proved at that enquiry. 

We think that the case is established against the second 
accused equally as against the frst accused. The principal fact 
proved apart from the evidence of the approver is the recovery 
of the jewels from the frst accused’s second wife. She stated 
both at the preliminary enquiry and at the trial that they were 
foisted on her by the police. But that is not only inherently 
improbable for where could the police have got them but also is 
contradicted by the statement made by her to the Magistrate on 
the 8th July under S. 164, Criminal Procedure Code, in which 
she gave an entirely diffcrent version of how she came into 
possession of them. Then against the second accused we have 
the first accused’s dock confession which substantially corro- 
borates the evidence of the approver. 

And lastly against both the accused there is the evidence 
of P. W. 14 that these accused came to the approver’s house 
about 8 p.m. on the night of the 27th June, and of P.W. 15 
that he saw the two accused going in company ilong the street 
about the same time. This evidence is of some importance. 
The approver says that he and the accused met together at his 
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house at Pallur before’ proceeding to the scene of crime. The 
evidence of these two withesses corroborates him in that parti- 
cular. 


We agree with the learned Sessions Judge that the appro- 
ver’s evidence is credible and acceptable and that it is corrobora- 
ted'in material particulars bearing on the accused’s complicity 
in the crime. These two accused had a powerful motive'to get 
rid of the deceased. In our opinion there can be no doubt that 
they murdered her on the night of the 27th June last. We 
dismiss their appeals. As for the sentence imposed by the 
learned Sessions Judge it was eminently justified. The sentence 
of death on the accused i is confirmed. i 


K. S. Sentence confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR ALFRED Henry LionzL Leaca, Chief 
Justice AND MR. JusTick’ABDUR RAHMAN. 


Kathoom Bi .. Appellant (Plaintiff) 
' v. ; i 


Abdul Wahab Sahib and others.. Respondents (Defendants). 


Indian Trusts Act (Il of 1882), Ss. 88 and 90—Co-owner and guardian m 
possession of minor's property—Liabiltty to account in full. 

The appellant was entitled to.a half share of her father’s estate. Her 
father’s three brothers—trespondents 1 to 3—after her father’s death took 
charge of all his assets including the business which they continued to carry 
on. The appellant claimed that she is entitled to a half share in these 
properties and in all the accretions to the estate arising from the business. ° 

Held, respondents 1 to 3 were guardians of the appellant and the minor's 
property being in their hands they must account in full. The fact that they 
were co-owners of the estate of the appellant’s father does not affect their 
liability as guardians and ‘their relationship was essentially a fiduciary one. 

Muhammad Abdul Rahim Baig Saheb v. Muhammad Abdyl Hakim Raig 
Saheb, (1930) 61 M.L.J. 139: ILE R. 54 Mad. 543, relied on. 


On appeal from the decree and judgment of the‘Hon’ble 
Mr. Justice Lakshmana Rao, dated 7th April, 1936 and passed 
in C. S. No.'145 of 1930 on the file of the ligh Court i in its 
Ordinary Original Civil Jurisdiction. 





G. Ramakrishna Atyar for Appellant. 
Srintvasaraghavan,.Thyagarajan, S. N agaraja Aor as and 


' 





#.0.S. A. No. 53 of 1936 - ; 14th September, 1938" 
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The Court delivered the following 

Jupcment.—The question ‘involved in this: appeal is 
whether respondents 1 to 3 at times material to the suit stood in 
a fiduciary position with regard to the appellant. The appellant 
is the only daughter of one Abdul Rahiman Sahib, who died on 
the 18th June, 1921, when she was about six years of age. The 
appellant’s mother had pre-deceased the appellant’s father, who 
was a Sunni Mohammadan. Under the Sunni Law, his heirs 
were: the appellant, his three brothers, Waheb, Majeeth and 
Hameed (respondents 1 to 3), his second wife, Sakina Bi. (who 
died during the pendency of the suit) and his mother Rabia Bi, 
who died before the suit was instituted. Abdul Rahiman was 
a dealer in rope, thread, coir, carpets and other articles. His 
business was a very successful one-and when he died he left a 
considerable fortune. All the members of his family lived 
together and the heirs continued to live together after his death. 
In the year following his death the third respondent married his 
widow, Sakina Bi, and by her had four children, respondents: 4 
to 7. After his death the appellant lived with respondents 1 to 
3 until 1929 when she left the family house and married one 
Abdul Aziz. She was then more than l5 yearsofage. According 
to the appellant’s uncles, respondents 1 to 3, Abdul Aziz removed 
the appellant from their lawful custody. In fact they filed a 
complaint charging him with kidnapping the appellant. The 
complaint was dismissed and the appellant having married 
Abdul Aziz instituted the suit out of which this appeal arise. 


Abdul Rahiman carried on the business in his own name, 
but the day after he died, respondents 1 to 3 changed the name 
of the business to “Abdul Rahiman Sahib and Brothers” and 
set up a claim that they had throughout been partners in the 
business, each brother having a quarter share. In the month of 
October, 1921, respondents 1 to 3 caused a panchayat to assemble 
with a view to the Panchayatdars distributing the estate on the 
footing that respondents 1 to 3 were each entitled to a fourth 
share in the business. The proceedings of the Panchayatdars 
have been referred to here and below as arbitration proceedings 
and for the purposes of this appeal this description may be 
adhered to. The arbitrators submitted their award on the 10th 
October, 1921, but as it was unstamped a fresh award wags 
made on the 24th April, 1922. It has not been suggested in the 
DEES aer before us that the arbitrators acted improperly. 
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They gave an award distributing the assets of the deceased’s 
estate on the basis that respondents 1 to 3 were partners. So 
far as the arbitrators were concerned this was not in -issue. 
Respondents 1 to. 3 were not in fact partners and the arbitra- 
tion proceeded on an entirely wrong basis. At the trial of the 
suit an issue was framed on the question whether respondents 1 
to 3 were partners with Abdul Rahiman and the issue was 
found against them. This finding has not been challenged 
before us and the appeal has been argued on the footing that it 
was a false claim. It is not suggested that the appellant is in 
any way bound by the award. In fact it is conceded that she is 
not. The appellant’s grandmother, Rabia Bi, purported to act as 
her guardian when the question of ihe distribution of the estate 
was before the arbitrators, but she was not in law the guardian 
of the minor’s property and so far as the minor was concerned 
the proceedings were a nullity. 


The appellant filed the suit on the Original Side of this 
Court on the 7th March, 1930. She claimed that on the death 
of her father she became entitled to one-half share of his estate, 
her grandmother to one-sixth, her step-mother to one-eighth, 
and respondents 1 to 3 to the remaining 5/24th share in all the 
assets left by Abdul Rahiman. It is not disputed that Sunni 
Law requires the estate to be distributed in these proportions. 
The appellant, however, alleges, and again the truth of her 
allegation is accepted, that after her father’s death her uncles 
took charge of all his assets, including the business, which they 
continued to carry on. The business continued to prosper and 
out of the profits respondents 1 to 3 purchased the properties 
set out in Part 1 of Sch. B in the plaint. The appellant claimed 
before the trial Court and contends now that she is entitled to 
a half share in these properties, and in all the accretions to the 
estate arising. from the business, In law the heirs’became 
tenants in common of the estate as it stood at the time of his 
death and the learned trial Judge held that the appellant was 
entitled to a moiety of the estate distributed by the arbitrators. 
with profits from the date of her father’s death, but he rejected 
her claim to a half share in the profit made out of the business 
after her father’s death on the ground that a co-owner in 
management “does not per se stand in a fiduciary relation”. 
In accordance with his decision the learned trial Judge passed 
a preliminary decree directing the Official Referee to take 


o 
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accounts on the basis that the appellant was entitled to a moiety 
of the properties left by her father, but to no share in the 
acquisitions made by respondents 1 to 3 out of the profits of 
the business subsequent to the death of Abdul Rahiman. This 
meant that the appellant was not to be given any share in the 
properties set out in Part 1 of Sch. B. It is this finding which the 
appellant challenges. She says that the learned trial Judge 
should have held that respondents 1 to 3 were in the position 
of trustees and have given her a half share in all the profits 
made in the business after the death of her father. 


The learned Advocate for the appellant conceded that if 
there was no fiduciary relationship, the preliminary decree 
passed by the learned trial Judge was the correct one. On the 
other hand it is not disputed that if respondents | to 3 are to 
be regarded as being in a fiduciary position the appellant is 
entitled to succeed in the appeal. Therefore, the sole question 
which the Court is called upon to decide is whether respon- 
dents 1 to 3 in carrying on the business of their deceased 
brother should be regarded ag trustees for the appellant to the 
extent of one half of the profits. The case of the appellant 
is that the respondents 1 to 3 stood in a fiduciary position 
because she was.a minor living with them under their care 
and control and that while she was in this position they took 
charge of her share in the estate. The facts on which the 
appellant’s case is based do not admit of dispute, and for 
eight years, that is, until 1929, respondents 1 to 3 had the appel- 
lant under their care and control. Moreover, they claimed to 
be her legal guardians as the pleadingsin this case show. The 
second respondent applied for letters of administration’to the 
estate and effects of the appellant’s father for her use and 
benefit till she attained majority, and on the 18th December, 
1922, obtained a grant of letters, but the business and all the 
other assets of her father’s estate remained with respondents 1 
to 3. 


A trustee is not permitted to make a profit out of his trust 
and a guardian of a minor is in the position of a trustee when 
in possession of the minor's property. In Morgan v. Morgan, 
Lord Hardwicke observed that where a person, whether a father 
or a stranger, enters upon the estate of an infant and continues 





1. (1737) 1 Atk. 489: 26 ER. 310. 
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the possession the Court will consider such person as a guardian 
of the infant. In Dormer v. Fortescuet, Lord Hardwicke 
declared that the Court will decree an account from the time of 
the infant’s title accrued, “for every person who enters on the 
estate of an infant enters as a guardian or a bailiff”, and in 
Doe v. Keen’, Lord Kenyon, C. J., said that nothing can be 
clearer than that an infant may consider whoever enters on his 
estate as entering for his use. This principle has many times 
been affirmed and is now embodied in the Indian Trusts Act. 

S. 88 of the Indian Trusts Act provides that where a 
trustee, executor, partner, agent, director of a company, legal 
adviser or other person bound in fiduciary character to protect 
the interests of another person, by availing himself of his 
character, gains for himself any pecuniary advantage, or where 
any person so bound enters into any dealings under circum- 
stances in which his own interests are, or may be, adverse to 
those of such other person and thereby gains for himself a 
pecuniary advantage, he mut hold for the benefit of such other 
person the advantage so gained. S. 90 provides that where a 
tenant for life, co-owner, mortgagee or other qualified owner 
by availing himself of his position as such, gains an advantage 
in derogation of the rights of the other persons interested in the 
property, or where any such owner, as representing all persons 
interested in such property, gains any advantage he must hold 
for the benefit of all persons so interested the advantage so 
gained, but subject to repayment by such persons of their due 
share of the expenses properly incurred and to an indemnity 
by the same persons against liabilities properly contracted in 
gaining such advantage. 

It is not necessary to review the Indian authorities which 

are in line with the English authorities, but in the course of the 
sneer our attention was drawn to the case of Muhammad 
Abdul Rahim Baig Saheb v. Muhammad Abdul Hakim Baig 
Saheb’, where a Bench of this Court (Wallace and Pandalai, 
JJ.) applied the principle referred to in a case relating to the 
business of a Muhammadan family. There a Muhammadan cloth 
merchant died leaving a widow, two major sons, two minor 


sons, and three minor daughters. The plaintiffs’ case was that 
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the major sons on the death of the father continued his business 
and taking advantage of their position as the eldest male 
members of the family used in the business the assets of the 
other members of the family, including the shares of the widow 
and the minors. The Court held that by this assumption of 
family management—it did not matter whether the position of 
the major sons was that of trustees de son tort or executors de 
son tort—the relationship was essentially a fiduciary one. 

We are of opinion that the position of respondents 1 to 

3 in this case was essentially a fiduciary one. They took charge 
of the estate of Abdul Rahiman in which the appellant had a 
half interest at a time when she was a child and in their care 
and control and they have continued in possession of the estate. 
Having got possession of the estate they set up a false claim to 
be partners in the business in order to get a greater share in 
the estate than the law allowed and utilised monies belonging to 
the appellant for themselves. When the appellant eventually 
escaped from their control they alleged that she had been 
kidnapped from their custody as her lawful guardians and they 
have acknowledged their guardianship in the pleadings in this 
suit. On their own showing respondents 1 to 3 were the 
guardians of the appellant and the minor’s property being in 
their hands they must account in full. The fact that they were 
co-owners of the estate of Abdul Rahiman does not affect their 
_ ability as guardians. 

We hold that respondents 1 to 3 were in the position of 
trustees and are liable to account to the appellant for her half 
share in the profits arising out of the business. We understand 
that an account has already been taken on the basis of the 
preliminary decree. It will now have to be taken on the basis 
that the appellant is also entitled to a half share in the profits 
which have accrued from the business, and the preliminary decree 
will be varied accordingly. The appellant having succeeded she 


will be entitled to her costs, which will be paid by respondents 1 
to 3. 


K. S. — Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :——Mr, Justice Kinc AND MR. JUSTICE ABDUR 
RAHMAN. 


Alluri China Bapanna and others .. Appellanis* (Defendants) 


v. 
Sri Muttangi Jaggiah alias Jaggarao 
Garu and others .. Respondents (Plaintiffs 
and 2nd Plaintif s 
L. Rs.). 


Morigage—Assignusent of mortgagee’s righis—Some of the assignees 
realising their own share of the mortgage debi—If liable to account as agents 
or comsiructive trustees of their co-assignees—-Indian Trusts Act (II of 1882), 
S. 90-—Apphicabthty. 


A mortgagee owed Rs. 80,000 to the plaintiff and sixth defendant on a 
promissory note and Rs. 41,079-9-4 to defendants 1 to 5 on a promissory note. 
The mortgagee on 6th July, 1925, assigned his rights under a mortgagee for 
Rs. 1,16,650 to the plaintiff and the defendants. The consideration for it was 
the entire debt payable to defendants 1 to Sand Rs. 61,525-11-11 ont of the 
debt payable to the plaintiff and the sixth defendant. The mortgagor paid 
defendants 1 to 5 between April, 1926 and November, 1930, a sum of Rs. 46,000 
towards their share of the mortgage amount. The plaintiff averred that 
there was a partnership between him and defendants or in the alternative 
defendants 1 to 5 were acting or must be deemed to have been acting on his 
behalf also and having given a partial discharge they must be held to have 
acted and realised the money not only for themselves but also for the plaintiff 
and the sixth defendant and claimed accounts against the defendants. In an 
earlier suit by the plaintiff (to which defendants 1 to 5 were parties) for the 
sale of the mortgaged properties, it was held that the amounts realised by 
defendants 1 to 5 should be credited towards the interest due on the mortgage. 
The partnership alleged, was found against, but the Sub-Judge allowed the 
plaintiffs claim holding that defendants were constructive trustees, On 
appeal, , 

Held, the defendauts were merely co-assignees with the plaintiff of the 
mortgage and co-assignees are not entitled to give a complete discharge to a 
mortgagor on behalf of the other co-assignees. If a co-assignee is found to 
have realised his own share of the mortgage debt, he cannot be said to have 
been acting in the capacity of an agent or much less of a constructive trustee 
and any receipt by him cannot be considered to be a receipt on behalf of the 
others. In the present case the realisation of the Rs. 46,000 was notin 
excess of what was due to the defendants 1 to 5 for principal and interest 
and was paid to them expressly towards the debts due to them for which 
they could give a complete discharge not as agents or trustees but in the 
capacity of co-assignees of the mortgagee’s rights and they are not liable to 
account to the plaintiff. On the facts there was no bar of res judicata 
against the defendants by reason of the decision in plaintiffs suit for sale of 
the mortgaged property. 





* Appeal No. 82 of 1936. 24th January, 1939. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in O. S. No. 17 of 1934. 

The Advocate-General (Sir A. Krishnaswamy Aiyar) and 
K. Venkatarama Raju for Appellants. 

K. Rajak Asyar for Respondents. 

The judgment of the Court was delivered by 

bdur Rakman, J.—This appeal arises out of a suit insti- 
tuted originally by one Muttangi Jaggiah alias Jaggarao as one 
for dissolution of partnership and for accounts but really for 
the recovery of a proportionate share claimed by him and one 
Sitaramayya (sixth defendant) from defendants 1 to 5 out of 
the money collected by them from the late P. Ramarayanim 
Garu, Rajah of Panagal, who had executed a mortgage deed for 
Rs. 1,16,6500n the 9th September, 1913, in favour of the Rajah 
of Badrachalam (Ex. 1). This mortgage was assigned to the 
plaintiff, Sitaramayya (sixth defendant) and the defendants 
(1 to 5) by the Rajah of Badrachalam on the 6th July, 1925, 
under Ex. II as the latter owed a sum of Rs. 80,000 to the 
plaintiff and Sitaramayya on a promissory note dated the 22nd 
March, 1924, and a sum of Rs. 41,071-9-4 to the defendants 
(1 to 5) on a promissory note dated the 13th July, 1923. The 
consideration for the assignment as given in the deed consisted 
of the entire debt of Rs. 41,071-9-4 payable to the defendants 
and a sum of Rs. 61,525-11-11 out of the debt payable to the 
plaintiff and Sitaramayya. The Rajah of Panagal paid a sum 
of Rs. 46,000 to the defendants on various dates between April, 
1926 and November, 1930, expressly towards the share of the 
mortgage amount due to them and itis out of this sum that a 
proportionate share was claimed in this suit. Sitaramayya was 
impleaded as a defendant but was subsequently transposed as a 
plaintiff. 

The plaintiff had come to Court with an averment that a 
partnership had been entered into between him and Sitaramayya 
on the one hand and the defendants (1 to 5) on the other on 
certain terms stated in paragraph 7 of the plaint. It was pleaded 
by him in the alternative that even if the agreement relating to 
the alleged partnership be found not to have been established, 
the defendants (1 to 5) would be liable as they were acting or 
must be deemed to have been acting on his behalf as well as on 
that of the sixth defendant and having givena partial discharge, 
which as co-mortgagees they were competent to do, they must be 


Abdur 
Rahman, J. 
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held to have acted and realised the money not only for themselves 
but also for the plaintiff and the sixth defendant. It was further 
urged that inasmuch as the ‘money realised by the ‘defendants 
(1 to 5) from the mortgagor was ordered to be appropriated 
first towards interest and the balance towards the principal in a 
suit instituted by the plaintiff and the sixth defendant on the 
basis of the mortgage deed, to which the defendants (1 to 5) 
were also parties, it was no longer open to them to contend that 
the money was realised by them for their own share and the 
money must in accordance with the decree passed in the suit, be 
held to have been paid towards the mortgage as a whole. 

The various positions taken up by the plaintiff were denied 
by the defendants who set up an agreement, on the other hand, 
in paragraph 2 of the written statement to the effect that they 
had a prior right under it to collect the money due to them. It 
was also contended on their behalf that they were not co-mort- 
gagees with the plaintiff and the sixth defendant, but the assignees 
of the mortgagee’s rights, and could not be held to have been 
acting on behalf of the plaintiff and the sixth defendant or to be 
competent to give a discharge on the latter’s behalf particularly 
when they had not realised any money from the mortgagor in 
excess of what was due tothem. In the end it was pleaded on 
behalf of these defendants that the suit was barred by limitation. 

The learned Subordinate Judge on a consideration of the 
evidence in the case found against the agreements pleaded by 
the parties but on an examination of the legal.position he came 
to give a valid discharge on behalf of the plaintiffs and must 
therefore be taken to have collected ihe money not merely for 
their share but for that of the plaintiffs as well. Having regard 
to the provisions contained in S. 90 of the Indian Trusts Act, 
he held them to be constructive trustees and thus found them to 
have realised the money not only for their own benefit but also 
for that of the plaintiffs. The defendants were consequently 
ordered to render an account to the plaintiffs and to pay them 
their share of the money in proportion to what was due to them 
at the time when Ex. JI was executed. The plea of res judicata 
was found against the plaintiffs and that of limitation against 
the defendants. Aggrieved by this decree the defendants have 
appealed. . 

It might be stated here that the plaintiff bad instituted a 
suit (O. S. No. 21 of 1931) in the Court of the Subordinate 
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Judge of Chittoor for the sale of the mortgaged properties, 
against the original mortgagor, the Rajah of Panagal. These 
defendants (1 to 5) were impleaded in that suit as defendants. 
This was decreed and although no contention was raised on 
behalf of the parties to the suit that the amount paid to the 
defendants (1 to 5) should be appropriated towards the interest 
due on the entire mortgage debt, the Court in decreeing the 
claim gave credit to the amount received by the defendants (1 
to 5), towards the interest which was due on the mortgage bond. 
The decree was not appealed against and became final. This 
has given rise to the contention on behalf of the respondents 
that the money having been ordered to be credited by the Court 
decreeing that claim towards the interest due on the mortgage 
bond, it must be held to have been decided between the parties 
that the money realised by the appellants was on behalf of the 
respondents as well and the appellants were therefore precluded 
by the rule of res judicata from raising any contention to the 
contrary in this suit under the provisions of S. 11 of the Code 
of Civil Procedure. 


In regard to the agreements pleaded on behalf of the parties, 
no attempt was made before us by the learned Counsel for the 
respondents to canvass the finding arrived at by the lower Court 
against his clients. Nor do we think it likely that if an agree- 
ment was arrived at between the parties, it could have been on 
the terms stated in the plaint. The learned Advocate-General 
however urged on behalf of the appellants that although the 
statement made by the fifth defendant as a witness could not in 
view of its inconsistency with what was pleaded on behalf of the 
defendants, be relied upon and was rightly rejected by the trial 
Court, yet the agreement mentioned in the written statement 
was to a large extent supported by some of the letters which 
were written on behalf of the plaintiffs themselves. The first 
letter to which our attention was drawn was a registered notice 
(Ex. IX) sent by the first plaintiff to the defendants asking how 
much was collected by them jointly or separately towards that 
deed. This was followed by another notice sent by the plaintiffs 
on the 27th February, 1931, informing the fifth defendant that 
the plaint had been prepared and calling upon him to deposit 
Rs. 500 towards the costs of the suit which was to be filed by 
them against the mortgagor for the sale of the mortgaged 
property. The requisite court-fee for that suit was of the value 

28 
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of Rs. 3,392 and yet they had asked the fifth defendant for a 
sum of Rs. 500 only, which would be approximately required to 
recover the balance of the money due to the defendants after giving 
credit to what had been realised by them from the mort- 
gagor. This notice was expressly referred to by the Subordinate 
Judge in his judgment in O. S. No. 21 of 1931. From the fact 
that an agreement was being pleaded even by the plaintiffs, 
although the terms alleged on their behalf were undoubtedly 
different and bearing the two notices referred to above in mind 
it would appear to be more likely than not that there was some 
understanding either explicit or implied to the effect that the 
parties would be entitled to recover their shares from the mort- 
gagor and as long as they did not realise anything in excess of 
their shares, they would not be accountable to each other. The 
reasons given by the learned Subordinate Judge for the finding 
that no agreement was arrived at between the parties are not 
convincing. He was mainly persuaded to come to that 
decision as he found that the statement of the fifth defendant 
was contrary to what had been pleaded on his behalf. This 
criticism was perfectly justified but the other reasons which he 
has given are not very convincing. Having regard to all the 
circumstances we are rather inclined to the view that an agree- 
ment wason some such terms as have been stated above, arrived 
at between the parties. 


If this were all, we would have had to seriously consider if* 
the material on the record was sufficient to reverse the finding 
arrived at by the lower Court in this respect but in view of the 
conclusion at which we have arrived in regard to the other points 
discussed by the learned Counsel for the parties, it seems to us 
to be unnecessary to rest our judgment on this inference of 
fact. We propose to devote our attention to the main question 
involved in the second issue framed by the lower Court which 
concerns the plaintiff’s rights to demand an account from the 
defendants for the collections made by them. Since the question 
of res judicata was argued with great persistence by the learned 
Counsel for the respondents, we would have to examine this 
contention in the course of this judgment. The question of 
limitation raised by the appellants stands however on adifferent 
footing. Its decision depends on the finding whether the defen- 
dants are liable to account to the plaintiff. If they are found 
to be liable, it is apparent that the suit would not be barred by 
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time. If on the other hand, they are found to be entitled to 
retain the amount realised by them from the mortgagot, the 
suit against them would be as they had realised the amount more 
than three years before the institution of the suit, be barred 
by limitation. It would therefore be unnecessary to give any 
finding on this question. 

Turning our attention to the crucial question regarding the 
liability of the defendants to account we must point out that 
they were not co-mortgagees with the plaintiffs but only assignees 
of a mortgage executed by the Rajah of Panagal in favour of 
the Rajah of Bhadhrachalam. It is all the more necessary to 
keep this in view as the learned Subordinate Judge seems to 
have lost sight of this distinction and held that the parties to 
the suit were joint promisees under the mortgage deed (Ex. 1) 
and must therefore be regarded as co-mortgagees. This is 
obviously not so. The definition of ‘promisee’ given in S. 2 of 
the Indian Contract Act must not be ignored. So far as the 
mortgage is concerned, the Rajah of Panagal was the promisor 
and the Rajah of Bhadhrachalam the promisee. It was the Rajah 
of Bhadhrachalam who could be said to have accepted the proposal 
made by the Rajah of Panagal. It may be that so far as the 
assignment of the mortgage is concerned, the Rajah of Bhadhra- 
chalam may be the promisor and the parties to this suit the 
promisees. We are not concerned here with the jural relation- 
ship which was brought into existence by the deed of assignment 
but by the original mortgage executed by the Rajah of Panagal. 
There can be no doubt that as between the Rajah of Panagal 
and the parties to this suit even if privity of estate is held to 
exist the former cannot be described to be the promisor and the 
latter not the promisees. The heirs of a promisee may be 
entitled to claim what their ancestor (the promisee) could have 
claimed, but by standing in his shoes they do not become, in the 
eye of the law, the promisees themselves. Similarly an assignee 
of a promise may be able to claim what his transferor could 
have claimed but he would not become a promisee by reason 
of the assignment so far as the original promisee is concerned. 

We have thus not to decide what the position would have 
been if a co-mortgagee would have accepted payment from his 
mortgagor either in full or in partial satisfaction of the mortgage 
but what it is if a co-assignee realises a portion of the money 
due from the mortgagor when that portion does not exceed the 


220 THE MADRAS LAW JOURNAL REPORTS. [1959 


recipient’s share of the consideration for which the assignment 
was made in his favour. There is divergence of opinion between 
this and several other High Courts on the point whether a 
mortgage debt would be discharged by paying it to one of two 
or more mortgagees. It has been held by this Court that a 
payment to one would discharge the mortgage-debt. (Barber 
Maran v. Ramanna Goundani and Annapurnamma v. Akkayyai. ) 
The other High Courts have, on the other hand, taken the 
opposite view in Jagat Tarini Dasi v. Naba Gopal Chaki, 
Sttaram v. Shridhart, Jauhari Singh v. Ganga Sahais, Ray 
Satindra Nath Choudhury v. Ray Jatindra Nath Choudhury®, 
Sukh Lal v. Kanjmant, Syed Abbas Ali v. Misri Lals and 
Mathra Das v. Nisam Dins. But no case has been brought to our 
notice, even of this Court, where a co-assignee or a co-heir may 
have been held entitled on behalf of the other co-mortgagees or 
co-heirs to give a complete discharge of a mortgage debt which 
has been assigned to or which devolved on the other co-assignees 
or co-heirs. The principle on which this Court has recognised 
the power of a co-mortgagee for giving a valid discharge of the 
whole mortgage debt was largely based on a consideration of 
S. 38 of the Indian Contract Act, but a reference to this section 
would show that it is confined to the promisees as defined in the 
Act and not to his heirs or assignees. Indeed while expressing 
their opinion in the Full Bench case, both the learned Judges 
whose view prevailed in that case observed that the rule which 
they were applying to a co-mortgagee could not be extended to 
co-heirs. The same distinction was made in AAinsa Bibi v. 
Abdul Kader Sahebio by no less than an eminent Judge of this 
Court than Sir V. Bhashyam Aiyangar. 

_ Tn view of these authorities an attempt was made by Mr. 
Rajah Aiyar to distinguish these cases on the ground that they have 
gone only to the length of holding that the position of a‘co-heir 
or a legal representative isnot the same as that of a co-mortgagee 
where the latter could, and the former could not, give a valid 
discharge toa mortgagor. But he says that the same principle 





1, (1897) 7 M.L.J. 269: LL.R. 20 Mad. 461. 
2. (1912) 24 M.L.J. 333: LL.R. 36 Mad. 544 (F.B.). 


3. (1907) I.L.R. 34 Cal. 305. 4. (1903) ILL.R. 27 Bom, 292. 
5. (1919) IL.R. 41 All, 631. 6. (1925) 31 CW.N. 374, 
7. (1929) 28 A.L.J. 290, 8 (1920) 5 Pat. LJ. 376, 


9. (1916) 68 P.R. 1917 (F.B.). 
10. (1901) I.L.R. 25 Mad. 26 at 39. 


II} THE MADRAS LAW JOURNAL REPORTS. 221 


which has been held to apply to co-heirs or legal representatives 
cannot be made to apply to co-assignees on the ground that 
while the interest of a propositus devolves on his heirs by opera- 
tion of law and independently of the deceased’s desire, an 
assignor’s interest is conveyed to an assignee by a volition of 
the former and can be favourably compared with the case of a 
co-mortgagee where both decide to take a mortgage jointly. 
The distinction made between a co-heir and a co-assignee is in 
our opinion of no avail as from what we have already said in 
regard to the definition of a promisee used in the Indian Contract 
Act, it would be clear that under that definition, both of them 
would stand in the same position. If the term ‘promisee’ cannot 
be applied to a co-heir or a legal representative it can neither be 
held to apply to a co-assignee. The situation then seems to be 
that on a devolution of a mortgagee’s interest either on his legal 
representatives or on his assignees, the legal representatives or 
co-assignees would be, at least amongst themselves, entitled to 
recover their own shares and be able to give an acquittance to 
that extent only and not for the shares of other legal represén- 
tatives or co-assignees. It would thus follow that if a co-assignee 
is found to have realised his own share of the mortgage debt, 
he cannot be said to have been acting in the capacity of an 
agent or much less of a constructive trustee and any receipt by 
him cannot be considered to be a receipt on behalf of the others. 
. (Ankalamma v. Chenchayyal.) It may be that a devolution of 
interest upon a co-heir or a co-mortgagee, may effect a severance 
of the mortgagee’s interest between them (Mahamed Ishaq 
v. Sheikh Akramul Hugs) but if the theory of representation 
is correct, so far as the heirs are concerned, it would neither be 
illogical nor unsatisfactory to extend the same although to a 
limited extent, to the assignees of a mortgage debt as well. The 
case is Sunitibala Debi v. Dhara Sundari Debi Choudhuranis, 
cited by the learned Counsel for the respondent does not at all 
help him. We are not concerned here with the form in which 
the suithasto be filed. Norare we concerned in this case with the 
rights of co-mortgagees inter. se or with the release or redemption 
of any part of the security by one of the mortgagees. It was 
on these points that this case is an authority and not on those 


L (1917) 4 M.L.J. 315: LL.R. 41 Mad. 637. 
2 (1907) 12CW.N.84 8 i 
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which are before us for decision in this appeal. The next case 
relied upon by him was that of Lakshmi Narasimha v. 
Lakshmammal, This is also not of much assistance as the 
co-mortgagee had in that case admittedly received more than his 
share of the debt and had exceeding his rights given a release 
in respect of the unrealised portion. He was therefore held and 
rightly, if we may say so with respect, to be incompetent to 
give a release to the mortgagor on behalf of his co-mortgagee 
or to receive any Money in excess of his share, which he was 
ordered to refund. The third case cited by Mr. Rajah Aiyar 
was that of Ramachandra Aiyar v. Sivarama Aiyar’, where it 
was held by Pandrang Row, J., that in the absence of a covenant 
to pay the amount due to any particular co-mortgagee a suit by 
one co-mortgagee for his share of the mortgage money was not 
maintainable and that the recital in the mortgage deed of the 
debts due to each co-mortgagee did not amount to an agree- 
ment by the mortgagors to pay the mortgagees separately. In 
view of the distinction that we have already tried to emphasise 
between the mortgagees and the assignees of a mortgagee this 
case is of no value to us here. 


Reference was made in the end to English cases such as 
Tyson v. Fairclough’, where it had been held that a Court 
would regard a tenant-in-common who had received the rent as 
in the nature of a bailiff or an agent for his co-tenants-in- 
common respecting their shares of the rent. This proposition, 
is in accordance with the cases decided by this Court where a 
co-mortgagee would be able to give, by receiving the debt due 
under a mortgage, an acquittance to the mortgagor. This is 
only because he is held to be a person to whom an offer of 
performance can be validly made by a promisor under S. 38 of 
the Indian Contract Act, and by accepting the offer not only on 
his own behalf but on that of his co-promisees, he would be 
deemed to have been acting as their agent to the extent of their 
shares in the mortgage and would therefore be liable to account 
to them, But the same principle cannot be applied to the 
assignees of a mortgagee’s rights, who cannot be held to be joint 
promisees in the sense in which that expression has been used in 
the Indian Contract Act. 





1. (1913) 25 M.L.J. 531, 2. (1936) 4 L.W. 502. 
3. (1824) 47 ER. 955, 
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In view of what.has been said it is unnecessary to consider 
the liability of a tenant-in-common when he has received income 
or rent in respect of the property of which he was a co-tenant 
with others but there is an authority of this Court where it had 
been held that a tenant-in-common would not be bound to share 
his receipts with another co-tenant if they did not exceed the 
recipient’s proper share. (Nellayappa Pillaiyan v. Ambalavana 
Pandara Sonnadhil.) 


In the present case, the realisation of the sum of Rs. 46,000 
by the defendants was not in excess of what was due to them on 
account of principal and interest and was paid to them expressly 
by the mortgagor towards the debt due to them and for which 
they could give a complete discharge not as agents or trustees 
on behalf of the plaintiffs but in the capacity of co-assignees of 
the mortgagee’s rights. They must consequently be held not to 
be liable to account for the sum realised by them. 


The next question to decide is whether the defendants are 
barred by the principle of res judicata from contending that the 
sum of Rs. 46,000 was realised by them towards their share 
alone. It has been already observed that this contention was raised 
ou behalf of the respondents on account of the decision in O. S. 
No. 21 of 1931 where the Subordinate Judge in decreeing the 
claim gave credit to the amount realised by the defendants 
towards the interest due on the mortgage bond although no such 
plea was raised by any party to that suit. (Vide plaint Ex. VIII 
and the written statement of the defendants Ex. III.) The suit 
was filed by the plaintiffs for the whole of the amount due 
under the mortgage deed Ex. [, and the mortgagor had pleaded 
that a sum of Rs. 46,000 had been paid to the eleventh defen- 
dant, that is (the fifth defendant in the present case) for 
which he had naturally asked for a credit. It was also pleaded 
on his behalf that the rate of interest stipulated in the deed was 
of a penal character. The copy of judgment has been exhibited 
and is marked as Ex. IV. A perusal of this judgment would 
show that not only was no issue framed in that suit on the 
question whether the payment received by the defendants 
should be credited towards the interest on the mortgage debt, 
but what is more, the only issue (Issue9) which was framed 
with the object of arriving at a finding in regard to the disputes 
ne 
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between plaintiffs and the present defendants was left undecided. 
In fact the Subordinate Judge has after stating the issue framed 
in the case started with the words: 

“The only two questions that were agitated at the trial were (1) as 
regards interest claimed and (2) costs to be decreed and against which set of 
defendants.” 

Holding that theinterest claimed was not in the nature of a 
penalty and being of the opinion that the costs should be paid 
by the mortgagor and the present defendants in equal shares, he 
gave a finding in regard to Issues 3 and 4, which related to the 
fact and the validity of payment pleaded by the mortgagor in 
the following words :— 

“As regards Issues 3 and 4 it has to be found that payments pleaded are 
true and binding on plaintiffs in the sense they have to be given credit to.” 

The ninth issue reads as follows: 

“Whether the agreement set out in paragraph 4 of the written statement 
of the defendants 7 to ll is true and plaintiffs are bound to pay any amount as 
per schedule of expenses attached to the written statement of defendants 7 
to 11 to them?” 

This was not decided by the Subordinate Judge who 

observed : 
k ‘As regards Issue 9, I have ruled that a consideration of this matter of 
dispute as between plaintiffs on the one hand and defendants 7 to 11 on the 
other, is not germane to this suit which is one for sale and the question may 
be left open. I therefore refrain from giving any finding on Issue 9.” 

This was the only issue which might have settled the 
disputes raised by the present defendants and this the Court 
refused to adjudicate upon. How could it be seriously urged 
then that the matter was decided between the parties? The 
learned Counsel for the respondent however urged that it was 
incumbent on the defendants to plead in that suit that the pay- 
ment was realised by them for their own share. In other words 
he tried to bring his contention within Explanation. IV of 
S. 11, Civil Procedure Code. Buta reference to paragraphs 
4 and 5 of the written statement filed by the defendants would 
show that the point that they were entitled to recover the money 
due to them before the plaintiffs could do so, was raised by 
them specifically. They had also pleaded in that suit that the 
mortgagor had paid a sum of Rs. 46,000 expressly towards 
their share and prayed for a direction in the decree that out of 
the balance of the money found due from the mortgagor they 
should be paid in the first stance. We fail to see what other 
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plea could Have been‘taised by, the'defenddhts: o It' was. this ‘plea 
which formed the subject-matter of the ninth issue and was left 
undecided. The Explanation, {V importga fiction into,S:11 of 
the Code of Civil Procedure. Having provided that a matter 
which might and ought to have been, made a ground of defence 
or attack ina PrE suit it introduced a fiction that it shall not 
only be déemed' to! have béen` taised, büt ` also to Havé been 
directly. and substantially 'i in isstie in ' that sitit. ” This would not 
have“ been’' however énough, for the ‘purposes ‘of S. 11, Civil 
Procedure Code, until the. matter was présumed to' have been! 
decided. It therefore imported'a further fiction’ that it should 
also be deemed to have been heard ‘and finally decided: In view 
of an, express! order by the Court that ‘the’ matter would be left, 
open, it is impossible to permit any such fiction to be introduced’ 
in this case. The contention is devoid of any force’ and miust 
be repelled. 

For the above reasons we allow this ‘appeal and order the 
suit to be dismissed. The ‘appellants will be’ entitled -to their 
costs both in this and in the lower Court. ' = : 

K. S. i -S TE clloteed: 
IN THE HIGH COURT OF JUD CUE AT MADR AS: 

PRESENT MR. Josic NEWSAM. 





a Narayanachari _ a: Petitioner* (Applicant) 
ze 
T. V. A. K. T, Annamalai 
Chettiar j "Respondent (Ist Reipondent 


` Madras Agriculturists Relief Act (ÌV of 1938). Si 20—A puisne usufruc- 
ary morigagee—Sitt by first mortgagee—Decree directing puisne usufruc- 
inary mortgagee io redeem—I $ puise snare ee a debtor within the 
meaning of S. 3 (4) of the Act. 

A puisne usufructuary mortgagee, , who is nanan a parte to a suit by the 
first mortgagee which is decreed, is not a debtor within the meaning of 
S. 3 (#1) of the Madras Agriculturists Relief Act (IV of 1938). The decree 
ig.the first mortgagee’s suit which directed him-to redeem the first mort- 
gage is not against him but in his favour conferring on hima privilege to 
free his own security and retain his possession and a as such he is not entitled 
to apply ‘under S. 20 of the Act. . ba 


Petition ‘under S. 115 of Act Vv" of 1908, praying the 
High Court to revise the order of the Court of the District 
Munsif of Tirupathi dated 24th, January, 1939 and; made in 





* GR. P.-No, 662 of 1939. oT opt april, 1939. 
29 


226 THE’ MADRAS ‘LAW JOURNAL REPORTS. . [1939 


Narayana- E. A. No. 632 of 1938 in E. P. No. 708 of 1931 in O. S. 


v. 


Annamalai 
Chettiar. 


No. 352 of 1928. 
T. S. Narasinga Rao for Petitioner. 
K. Rajah Aiyar for Respondent. 
The Court delivered the following 


JupvcmMent.—The petitioner was a puisne usufructuary 
mortgagee. In a suit by the first mortgagee he was impleaded 
and the suit was decreed. Petitioner, though in terms directed 
to redeem, that is, to discharge the first mortgage, was in reality 
merely granted a privilege—the privilege of freeing his own 
security and preserving his possession. In no sense of the word. 
is he a debtor. The decree is not against him for a debt payable 
by him, but in his favour allowed him a right in equity to 
redeem the first mortgage. To. use the language of S. 3 (ii) 
of the Debt Relief Act, petitioner is under no liability under 
the decree. His is not a debt, 


The learned District Munsifof Tirupathi has in my judg- 
ment rightly dismissed his petition under S. 20 of the Debt 
Relief Act. I dismiss the revision petition with costs. 


S. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——-Mr. JUSTICE SOMAYYA. 


K. A. V. Karuppanna Nadar .. Petitioner* (1st Defendant). , 
v. 
M. K. Mathalai Karuppa Nadar.. Respondent (Plaintif). 


Court-Fees Act (VII of 1870), S.7, cl, (0) ond Art.17-B of II Schedule 
(Madras)}—Swit for declaration and possession of managership of school—No- 
prayer for possession of properties but prayer only for possession of office— 
Art. 17-B of II Schedule applicable—Value for purposes of jurisdicttion— 
Market value of the school and its properties. 

A suit for a mere declaration that the plaintiff is the proper manager of 
a school and not the defendant, and for an injunction restraining the 
defendant from functioning as the manager of the school, and asking only 
for possession of the office without asking for recovery of possession of the 
school and its endowments does not fall under S. 7, cl. (v) of the Court-Fees 
Act, but falls under Art. 17-B of the II Schedule as a suit incapable of 
valuation. But the value for purposes of jurisdiction is the value of the 
institution and its properties, as the right to the managership affects the 
right to be in possession of and to manage the institution and its properties, 

Syed Makamad Gouse, In re, (1924) 48 M.L.J. 571, distinguished as a 
case where possession of the properties was prayed for. 


nem mene 














* C, R. P, No, 119 of 1938. 24th March, 1939, 
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Govindan Nombiar v. Krishnan Nambiar, (1881) LL.R. 4 Mad 146; 
followed. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Manamadura dated 
23rd December, 1937 and made in O. S. No. 97 of 1937. 

K. Rajah Aiyar for Petitioner. 

V. V. Srinivasa Atyangor and V. V. Ramadurai for 
Respondent. 

The Court delivered the following 

JupcMENT.—Two questions arise for discussion in this 
Revision Petition. One is as to proper court-fee payable on 
the plaint and the second is whether the value of the suit for 
the purpose of jurisdiction is above Rs. 3,000 in which case the 
suit cannot be entertained by the District Munsif’s Court. 

These two questions form the subject-matter of issues 8 
and 9. 

Issue 8 raises the question whether the suit is properly 
valued and whether proper court-fee is paid. 

Issue 9 raises the question whether that Court has jurisdic- 
tion to try the suit. 

The District Munsif of Manamadura before whom the suit 
was filed, tried these two issues as preliminary issues and held 
that the suit was properly valued, that proper court-fee was 
not paid and that he had jurisdiction to try the suit. 

The dispute between the parties is with regard to an Educa- 
tional Institution known as Illupaiyur Nadar Kshatriya Vidya 
Sala situate in the village of Illupaiyur in Pallimadam Taluk of 
the Ramnad District. 

The plaint alleges that the plaintiff and defendants 1 to 13 
were elected on 25th January, 1936, as members of the School 
Committee, that at a meeting of the School Committee the first 
defendant was chosen as the manager of the institution, that 
the first defendant assumed management of the institution on 
19th February, 1936, and that some time later he began to act 
in defiance of the Committee and did not discharge his duties 
properly. The plaint states that in order to consider the conduct 
of the first defendant, a meeting of the School Committee was 
held on 25th April, 1937, and that on the same day there was 
also a meeting of the General Body of all the persons in whom 


Nene 
v. y 
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“alae the ownership of; the:institution. is: said to vest and that due 
notices of the meeting of the Committee and of the General 
Karunpe Body were given to the first defendant. By those notices the first 
“  défenhdant was informed that his conduct would be considered 
and the question whether he should be.in further management 
of the institution would be decided: The plaint states that the. 
first defendant did not attend ‘the meeting of either body and 
that both the Committee and the General Body considered the 
charges against the first defendant and passed a, resolution 
removing him from the office of the Committee member and 
manager and appointed the plaintiff in his, place. , The plaint 
states that ; after the resolutions of the Committee and of the 
General Body were duly communicated to the first defendant, 
the first defendant refused to hand over the management of the 
institution and was doing various acts likely to seriously 
endanger the institution. | 


In paragraph 18, ie plaintiff asks that the first defendant 
should be declared to have been validly removed from the office 
of the membership of the Committee and of the managership of 
the institution, that’ the plaintiff may be declared to have been 
duly appointed as'a member of the Committee and as the manager 
thereof and that as such he alone is entitled to be in management’ 
of the school. He-asks for a perpetual injunction restraining 
the first defendant: from functioning as the manager of the 
plaint institution. The plaint further asks that if need be the 
plaintiff should be put in possession of the office of the manager: ! 
ship through process of Court. 

. As regards the prayers for declaration of siecle right 
and consequential injunction, the suit was valued at Rs. 100 
under S. 7 (iv) (c) of the Court-Fees Act and a court-fee of 
Rs. 11-3-0 was paid. 


|. ‘Thealternative relief of possession of the office of manager- 
ship is stated'in paragraph 17 to be incapable of valuation and 
the plaintiff valued that relief at Rs. 20 and paid a court- t-fċe of 
Rs. 2-3-0 thereon. 


. The lower Court accepted the contentions of the plaintif 
that the suit wąs properly valued for the purpose of jurisdiction. 
The first defendant now comes up in revision and urges that 
the plaintiff is not entitled to value the relief for possession of 
the office of managership at Rs. 20 and to pay Rs. 2-3-0 court: 
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fee thereon. First defendant urges that if this relief is really 
incapable of valuation, the plaintiff cannot value it at Rs. 20 
and states that if such a relief is incapable of valuation the 
fixed court-fee provided under Art. 17-B of the IT Schedule 
should be paid and that for the purpose of jurisdiction the suit 
should -be properly valued having regard to the principles 
governing such cases. The questions that arise for considera- 
tion before me are these: 

In a case where the plaintiff does not ask for recovery of 
possession of the school building and its endowments but asks 
merely for possession of the office of the managership, is it a 
case where a relief is really incapable of valuation and if so, 
how should the suit be valued for the purpose of jurisdiction. 

It is contended by Mr. Rajah Aiyar that a suit-for recovery 
of the office of the managership is in effect and in substance a 
suit for recovery of possession of the school building and its 
properties and endowments movable and immovable—and 
that the Court should treat the suit on the footing that all these 
reliefs are asked for and require the plaintiff to value the same 
accordingly and pay the requisite court-fee. With this contention 
I am unable to agree. The office of the managership of an 
institution such asthe present may no doubt carry with it certain 
other rights flowing from it, namely, a right to be put in posses- 
sion of the school building, the right to collect the outstandings 
due io the institution (it is said there are outstandings of the 
face value of Rs. 12,000) and also to recover the movable and 
immovable properties belonging totheinstitution. The petitioner 
before me who is the first defendant in Court below, does not 
claim either the institution or the properties of the institution, 
as his private property. He, like the plaintiff claims to be 
entitled to manage the institution and nothing more. In a case 
where the only question that is involved is the right to manage 
the institution it is not correct to treat the suit as though it 
is a suit to recover the school building and: its properties, 
movable and immovable. The question whether any particular 
property is the property of the institution, is not involved in 
this suit and it is still open to question in a later proceeding. 
For aught we: know, once the plaintiffs title is established in 
this suit all the persons who owe money to the institution 
may recognise the title of the plaintiff and willingly pay 
him. Similarly the persons who are in actual possession of the 


“Ki 
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properties may put the plaintiff in possession of the same. It 
may even be that if- the first defendant fails in his contention 
that he is the manager of the institution good sense will prevail 
and that he would give up possession of the properties of which 
he is in possession. Further the school building is not in the 
possession of the first defendant. It is occupied by the pupils 
of the institution, by the teachers and the other staff and it is 
an extraordinary contention to advance that the first defendant 
is in possession of the school building and to require the 
plaintiff to value the suit on the footing that the first defendant 
is in physical possession of the building and that plaintiff should 
ask for recovery of its possession and value the suit under S. 7 
(5) or other appropriate section of the Act. The petitioner's 
counsel relied very strongly on the decision of Mr. Justice 
Madhavan Nair in Syed Mahamad Gouse, In rel. There the 
plaint itself asked in express terms recovery of possession of 
the properties of the institution. Ina suit where the plaintiff 
is not content with suing for the recovery of the office of 
trusteeship but chooses to sue for recovery of the properties as 
well, there is no escape from valuing the relief for possession in 
accordance with the Act and from paying the appropriate court- 
fee. This is the real ground of the decision of the learned 
Judge as will be seen from the order which he passed on a 
review application which was filed requesting him to review his 
original judgment. Therein, the learned Judge points out that 
in the case before him the plaintiff rightly or wrongly asked 
for actual possession and therefore the plaintiff should value 
the suit accordingly and pay the requisite court-fee. As the 
learned Judge says at page 577: . 

“It is not necessary for me to decide whether even in this case the 
plaintiff is bound to ask for possession. But as possession has been asked 
for and as the decree also directs that the Durga should be taken possession 
of, I think the court-fee should be paid under S. 7, cl. 5 of the Court-Fees 
Act.” 

Similar observations are to be found on page 576 and also 
in the earlier portions of the judgment. There are, no doubt, 
some observations in that case which might seem to support the 
contention of Mr. Raja Aiyar that in all such cases, the 
plaintiff should in this suit itself ask for possession of the 


, building and of the other properties, value the suit as for 
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possession and pay ad valorem court-fee on the value as 
determined by S. 7, cl. 5. As the learned Judge ultimately 
based his judgment on the facts present in that case, namely, 
that the plaintiff did in fact ask for possession, the observations 
relied upon by Mr. Raja Aiyar are obiter. As pointed in a 
very early decision of this Court in Govindan Nambior v. 
Krishnan Nambiari, a suit such as the present, does not 
come under S. 7, cL 5 but really under Art. 17, cl. 6 of the 
II Schedule of the Court-Fees Act. In that case the suit was to 
depose the karnavan from management and to appoint in his 
place the plaintiff as ihe karnavan of the tarwad. The Chief 
Justice and Mr. Justice Innes held that the suit could not be 
treated as one for recovery of the family properties, movable 
and immovable in which case S. 7 would apply and they 
pointed out that to a suit of that kind, Art. 17, cl. 6 of the 
II Schedule is the article applicable. They say: 

“The claim for removal of the karnavan is incapable of valuation. S. 17, 
cl. 6 of the II Schedule is therefore the section under which such suits are 
to be valued for the purposes of the Court-Fees Act. It would be clearly 
-erroneous to value such a claim as if it were a claim for the recovery of 
possession of land, for the possession of the property is throughout in the 
tarwad and is not affected by a change in the person who fills the office of 
‘the Manager.” 

- I therefore hold that the suit should be treated as one 
coming under Art. 17-B of the II Schedule and that the proper 
court-fee payable would be Rs. 15 if the suit is filed in the 
‘District Munsif’s Court or Rs. 100 if in a District Court or a 
Sub-Court. 


This brings me to the next question as to how the suit is 
to be valued for the purpose of jurisdiction. As the Court 
below has pointed out the properties owned by the institution 
consists among other things of the school building, and out- 
standings of the face value of about Rs. 12,000. This question 
has been the subject of an elaborate discussion in the decision 
reported in Vasireddi Veeramma v. Buichayyat by Mr. Justice 
Wallace and Mr. Justice Madhavan Nair. As pointed out in 
pages 651 and 652 by the learned Judges: 


: “The general principles deducible for valuation for purposes of jurisdic- 
tion where no special method of valuation has been provided by statute, thea, 
would seem to be (1) that where the subject-matter of the suit is wholly 





1 (1881) LL.R. 4 Mad. 146. 
2. (1926) 52 M.L.J. 381: I.L.R. 50 Mad. 646.- 
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unrelated to anything which tan be readily stated in defihite money terms, 
then the plaintiff, having to put some money value forthe purpose of 
jurisdiction, must puta more or less arbitrary value, and thére being no 
factors in the case from which the Court can say his valuation is wrong or 
dishonest, the Court'will.accept that valuation”... ...... 

“and (2) that where the'subject-matter is so related to things which have 
a real money value that the relief asked for will affect these, then the value 
of the auit for the purpose of jünsdiction is to be taken as the market valie 
of the property affected”. 


In this lattet case the value must be the market value of 
the whole of the property affected. ; 

Examples of the former class where the subject-matter of 
the suit is not related to anything which can readily be stated 
in money value, are a suit for restitution of conjugal rights, a 
suit for a declaration that the plaintiff is a member of a charity 
committee. Of the second class we have suits to establish a 
right to a fishéry or a right to a royalty, to set aside an award 
or to establish or set-aside an adoption. In this latter class of 
cases though’ the suit is to establish an adoption or a right to a 
royalty or aright toa fishery, the relief asked for is so related 
to things which have a real money value that the relief will and 
must affect those things. 


The question in this case is, under which class does the 
present case fall? In para. 16 of his judgment the District 
Munsiff held that the case comes under the first category. I 
think he is wrong. It cannot be said that the relief of posses- 
sion of the office of the managership is not related to things 
which have a definite money value and that the reliefs do not 
affect those things. The right to the managership certainly 
affects the right to be in possession of and to manage the 
institution and its properties. Hence the value for purpose of 
jurisdiction is the valué of the properties affected. 

Such properties are certainly worth more than Rs. 3,000. 
Even apart from the school building there are outstandings of 
thie value of Rs. 12,000. ` 

The suit cannot therefore be tried by the District Munsif’s 
Court. 


The order of the lower Court is set aside and the plaint 
is directed to be returned to the plaintiff to be presented to the 
proper Court. I make no groer as to costs in the circumstances 
of this case. - . 


` 3 ENN 1 


S.V. V. a — -, Petition allowed. 


a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~MR, JUSTICE WADSWORTH. 
V. Ponnambalam Chetti and , 
others .. Petitioners* (Appellants in S. 
A, No. 358 of 1934 on the 
file of the High Court) 
v. 
Ambalam Raman Chetti and 
others .. Respondents (Respondents in 
S. A. No. 358 of 1934 on 
the file of the High Court). 
Madras Agriculiurists Relief Act (IV of 1938), S. 4 (d)—Vacant site 
without buildings on it—If “house property”—Inclusion in morigage—Effect. 
Where a mortgage was over two items of properties treated as separate 
items and one of them was a vacant site ear marked for house building 
purpose but not treated as part of the other item upon which a house stood, 
the mortgage cannot be said to be of house property only within the 
meaning of S. 4 (d) of the Agriculturists Relief Act (IV of 1938). A decree 
on foot of such a mortgage is therefore liable to be scaled down under the 
Act, Granting that the site is suitable for building purposes and that there is 
an intention to build houses upon it, it would not be considered house 
property until at least building operations are started. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to apply 
the provisions of the Madras Agriculturists Relief Act of 1938 
and scale down the debt in favour of the petitioners herein 
before issuing a decree in S. A. No. 358 of 1934 preferred to 
the High Court against the decree of the District Court of 
Ramnad at Madura in A.S. No. 361 of 1932—O.S. No. 288 o 
1931, District Munsif’s Court, Paramakudi. 

A. S. Srinivasa Atyar and S. Seshadri for Petitioners. 

V. Ramaswami Aiyar for Respondents. 

The Court made the following 

ORDER.——The question in this petition is whether defen- 
dants are entitled to the benefits of the Madras Agriculturists 
Relief Act. It has been found by the learned District Munsiff 
from whom a report was obtained, that the defendants have not 
been assessed to property tax on an aggregate annual rental 
value of Rs. 600 and that therefore Proviso (c) to S. 3 of the 
Act does not apply to them. 


* C. M. P. No. 4070 of 1938 in 13th March, 1939. 
S. A. No. 358 of 1934. 
30 
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The remaining question is whether the mortgage in respect 
of which the decree was passed comes within S. 4 (d) of the 
Act, thatis to say, whether it is a debt contracted on the security 
of house property alone in a Municipality. The relevant clause 
of the mortgage deed recites certain boundaries within which 
the one-fourth share of two items is conveyed. The first item is 
a vacant site (Kalimanai Nilam) in the south-western side, its 
measurements being recited, and the second item is another 
site with a shop building thereon in the north-western side of 
the area within the boundaries. The question is whether the 
first item, that is, the vacant site in the south-western side of 
this area, can be termed “house property”. If it can, then the 
mortgage is a debt contracted on the security of house property 
alone within a Municipality. If it cannot, then the inclusion of 
this piece of unoccupied land within the mortgage takes the 
debt out of the exception recited in S. 4 (d) and the debt as a 
whole comes within the mischief of the Act. It is well establish- 
ed that the term “house” includes the land appurtenant to the 
house and necessary for its enjoyment. The case-law on the 
subject is summarised in a Calcutta ruling, Ghosal v. Mitral. 
It is contended that the term “house property” is a wider 
term than the term ‘house’ and that it will include not only 
land appurtenant to a house which is in existence, but also land 
earmarked for house-building purposes. I doubt very much 
whether this contention is in accordance with ordinary English 
usage. When we speak of housé property, we certainly include 
buildings of all kinds and the sites thereof. We should pro- 
bably also include the gardens, compounds and yards attached 
thereto. But I doubt whether the ordinary connotation of the 
term ‘house property’ in every-day language would include land 
earmarked for building purposes, but unoccupied by any, 
buildings. After all, it is a common experience to see agricul- 
tural land advertised for building or even sold for building, 
but used for agriculture until it is actually converted to the pur- 
pose for which itis destined. To my mind, one would not in 
ordinary English speak of agricultural land as house property 
merely because the owner thereof is trying to sell it or has sold 
it to a speculative builder. Granted that the land is suitable 
for building houses and that there is an intention to build houses 








1. (1910) 7 1.C. 436. 
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upor it, I do not think that it would be considered to be ‘house 
property’ until building operations had, at any rate, started. The 
alternative line of argument is that this site, item 1, is included 
in a larger plot with certain boundaries and is adjacent to a 
site upon which there was actually a building at the time when 
the deed was executed. It is contended that the building and its 
site and the vacant site adjacent to it must be deemed to be a 
single unit and that the whole will fall within the term ‘house 
property.’ Now, if in fact these two sites were a single unit, 
tbere would, I think, be some substance in this argument. But 
all the materials available go to show that this is not the fact 
and that the house and its site on the north-western side were 
treated as a separate unit, separately recited in the mortgage deed, 
separately assessed in the union registers and separately num- 
bered for the purpose of assessment. There is nothing to show 
that the vacant site in the south-western corner was treated as 
part of the property upon which the house stands. The fact 
seems to be that the two plots had been separately demarcated ; 
in one of them at the time when this mortgage was executed a 
house had been built, the other was destined for building pur- 
poses, but was still vacant. In fact a house, I am told, has been 
constructed since the mortgage came into force. This fact 
alone is an indication that the vacant site was not at the time of 
the mortgage a part of the compound of the existing house. If, 
as seems to be the case, it was a separate unit, a piece of land 
with no building upon it, though destined for building purposes, 
it would not, in my opinion, be properly described as house pro- 
perty and the inclusion of this site is therefore sufficient to pre- 
vent this mortgage from being immune from the operations of 
the Agriculturists Relief Act. 

I find therefore that the petitioners (judgment-debtors) 
are entitled to have the decree scaled down in accordance with 
S. 8 of the Act, the mortgage being one of 1924. 


The decree will therefore be amended accordingly. The 
petitioners will be entitled to their costs in this petition. 


Leave to appeal is refused. 


S. V. V. E Petition allowed. 


som 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr, Justice PANDRANG Row AND MR. 
JUSTICE KrisHNASWAMI ATYANGAR. 


S. Appaswami Pillai (deceased) and 


others .. Appellants* (Plaintiff and 
Nit) 
v. 
Thayammal alias Thaiyamuthu Achi 
and another .. Respondenis (Defendant 
and Nil). 


Hindu Law—Widow's estate—Conversion into absolute estate—Permis- 
sibihio— Swrrender—Compromise whether amounts to—Essentials of valid 
compromtse—-Transaclion ignoring legal rights of reversioner—Vahdity as 
family arr angement—Invalid compromise by father—Son claiming as rever- 
sioner whether bound—Res judicata between co-defendants. 

The Hindu Law does not permit a widow or any other limited owner to 
convert her limited estate into an absolute estate. A surrender by the 
widow genuinely intended and validly effected in favour of the next rever- 
sioner is no doubt recognised as valid in spite of the reservation of a 
reasonable portion of the estate for her maintenance. The particular mode 
by which such a surrender is to be effected may differ, but it must in substance 
amount to an effacement of her estate. A compromise is no doubt one of the 
modes recognised, if in other respects ıt satisfies the conditions of a valid 
surrender. 

Rangaswams Goundan v. Nachiappa Goundan, (1918) 36 M.LJ. 493: 
L.R. 46 LA. 72: LL.R. 42 Mad. 523 (P.C.) and Sureshwar Misser v. Mahesh- 
rani Misrain, (1920) 39 M.L.J. 161: L.R. 47 I.A. 233: LL.R. 48 Cal. 100 (P.C)., 
relied on. 

A compromise made bona fide for the benefit of the estate and not for 
the personal advantage of the limited owner will bind the reversioner quite 
as much asa decree on contest. Bona fides in this connection has reference 
to the state of mind of the parties not in relation to their personal claim in the 
dispute but in relation to the estate, that is, to the rights of the prospective 
reversioner to whom it is to descend unimpeded and undiminished except to 
the extent to which the intermediate holder is permitted to deal with it by 
law. Consequently a transaction which ignores the rights of the reveraioner 
and aims at securing a personal benefit to the limited owner is not alowed 
to prejudice the rights of the former. A compromise may in some cases also 
amount to a family arrangement, and from that point of view, justified if it 
is prudent and reasonable and bona fide effected to secure family peace. 
But an arrangement made in violation of the law, and in conscious disregard 
of the right of the reversioner will not be upheld even though it is made 
to assume the cloak of a family arrangement. Ina suit in which the presump- 
tive reversioner or for the matter of that even a stranger is ranged on one 
side and 2 widow or widows claiming as heir or heirs of the husband on the 
other, it is not permissible for either or both of the parties to enter into an 
arrangement calculated to enlarge the limited estate of the widow into one 
of an absolute character. 





* Appeal No. 149 of 1934. 16th December, 1938. 
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 Gunjeshwar Kunwar v. Durga (Prashad Singh, (1917) 34 M.L.J.1: L.R.  Appaswamt 
441A. 229: LL.R. 45 Cal. 17 (P.C.); Kondama Naicker v. Kandasams alla} 
Gowndar, (1923) 46 M.L.J. 172: L.R. 51 I.A. 145: LL.R. 47 Mad. 181 (P.C); Tha 
Ramsumran Prasad v. Shyam Kumari, (1922) 44 M.L.J. 751: L.R. 49 I.A. 342: ya ad 
LL.R. 1 Pat. 741; Baijnath Rai v. Mangla Prasad Narayan Sahi, (1925) I.L. 

R 5 Pat 330 and Raojiv. Kunjalal, (1930) 58 M.L.J. 720: L.R. 57 I.A. 177: 

LL.R. 54 Bom. 455: A.ILR. 1930 P.C. 163 (P.C.), referred to. 


One reversioner does not trace his title through another, and even if they 
are related to each other as sonand father, the son will not be bound by an 
invalid compromise to which he was not himself a party and from which he 
did not directly derive any benefit. 


Neither the fact that a defendant did not contest but supported the plain- 
tifs claim, nor the fact that he was merely joined as pro forma defendant 
nor again the fact that the snit finally ended ina dismissal is a good reason 
for negativing a plea of res judicata between co-defendants if they occupied 
a‘position of conflict. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tanjore in O. S. No. 1 of 1932. 
R. Ramamurts Atyar for Appellants. 
A.V. Viswanatha Sastri, R. Sundaratingam and S. Seshadri 
for Respondents. 
The judgment of the Court was delivered by 
_ Krishnaswami Aiyangar, J.—This is an appeal by a rever- Krishna- 
signer whose suit has been dismissed by the Subordinate Judge swami 
_of Tanjore. He sued to recover possession of certain lands in “ywear, J. 
Panayur village, Mannargudi Taluk, which admittedly formed 
part of the estate of one Appa Pillai who died in January, 
1879, leaving considerable properties movable and immovable. 
At his death, Appa Pillai left two widows Thayyamuthu and 
Kamalathachi, a daughter Neelambal by his pre-deceased first 
wife, and another daughter Palanivelu by Thayyamuthu, the 
second of his three wives. Thayyamuthu and Kamalathachi 
the two widows who survived Appa Pillai died in 1887 and 
1907 respectively. Palanivelu died in 1908 and Neelambal the 
lasi of. the intermediate limited owners died on 28th May, 
1923. Neither of them has left any issue and the estate would 
devolve on the reversioners unless it had been validly disposed 
of in the meanwhile. 
_ The nearest reversioners TORRE to the finding of the 
Subordinate Judge were Appasami Pillai the plaintiff-appellant 
and his brother Thiagaraja. They were the sons of Swami 
Pillai related to-the deceased Appa Pillai as his nephews through 
their father Thiagaraja, a natural brother of Appa Pillai but 
adopted to, his separated uncle Kathaperumal. The members 
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of the family and their relationship to each other are accurately 
shown in the Genealogical table set out in paragraph 6 of the 
judgment of the Subordinate Judge. The particulars contained 
in that table have not been disputed before us, 

By a deed of release evidenced by the original of Ex. H 
dated 14th June, 1923, Thiagaraja released his interest in the 
reversion to the plaintiff who thus became entitled to claim the 
whole of the estate for himself exclusively. 

The lands in suit form only a fraction of the original 
estate. There were a number of litigations relating to it, some 
during Appa Pillai’s life and some after. The earliest was a 
suit O. S. No. 2 of 1871 in the Civil Court of Tranquebar, 
instituted by Durayappa, a natural brother of the plaintiffs 
father Swami Pillai, but adopted to his uncle Appasami. In 
that suit Durayappa claimed partition of the family estates, on 
the footing that he was an undivided member of a joint family 
along with his uncle Thiagaraja, his natural brother Swami 
Pillai, a cousin Panchanada the son of his uncle Mvthusami, and 
his juniormost uncle Appa Pillai, who were all joined as defen- 
dants 1 to 4 in the order of enumeration. Though in form the 
suit was against all the four defendants it was in fact directed 
against Appa Pillai dnd for obtaining a share in his separate 
and self-acquired properties. Defendants 1 to 3 seem to have 
really colluded with Durayappa whose success would enure to 
their benefit also. The acting’ Civil Judge who tried the case, 
found that Durayappa’s natural father Thiagaraja had been 
adopted away to Kathaperumal his divided uncle and ceased 
thenceforth to belong to the branch of Appa Pillai’s father 
Ramu Thevar. This finding cannot be regarded as irrelevant 
or unnecessary for the decision of the suit. For it will be seen ' 
that though the suit was ultimately dismissed on the ground of 
limitation, that conclusion was arrived at on a consideration of 
the question whether the lands in Appa Pillai’s exclusive 
possession belonged solely to him and was enjoyed absolutely’ 
by him without reference to the other members of the family. 
The fact that by his adoption Thiagaraja ceased to belong to 
the family of his birth was undoubtedly a circumstance and a 
material one for negativing the joint status set up by Durayappa. 
The learned Civil Judge expressed cpecusiond in the following 
terms: " : 

=I decide: generally ‘that: the plaintiff's case is false and the fourth 
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defendant (Appa Pillai’s) case substantially true and particularly that the 
plaintiff and defendants have not dwelt together in unity ... . . but 
on the contrary the first and second and fourth defendants have dwelt apart 
and separate from the plaintiff and from other members of the family for a 
very long space of time largely exceeding twelve years before suit brought.” 

That conclusion was among others based on two documents 
produced and marked Exs. I and TI in that case, which made it 
abundantly clear that Thiagaraja had been adopted away from 
the family to a divided uncle, a fact which was not seriously 
disputed in that case and has not been disputed in the present 
appeal An appeal, Regular Appeal No. 31 of 1873 was preferred 
to this Court against the decision of the Civil Judge, and was 
disposed of by Innes and Kindersley, JJ., on 17th June, 1873. 
The opening words of the judgment fully express the view 
they took. They said: 

“ That this is in part at least a dishonest and collusive suitis apparent 
from the admission which plaintiff was compelled to make in the course of it 
and which he must have been well aware of all along that first defendant 
(Thiagaraja), his natural father, having many years ago, been adopted into 
the family of Kathaperomal,a divided branch, had no title whatever to be 
included as a coparcener entitled to take advantage of the partition as 
against the fourth defendant (Appa Pillai) except on the ground of reunion 
with him which is not asserted. Had the suit succeeded upon its original 
footing plaintiff's natural father and his issue the plaintiff and the second 


defendant would bave fallen into half of the property which plaintiff alleges 
to be family estate.” 


The learned Judges then proceeded to consider the merits, 
and concurred with the finding of fact and of law by the trial 
Judge, and dismissed the appeal so far as Appa Pillai was con- 
cerned. But as regards the lands in the possession of the other 
defendants, they directed a division on the ground of reunion 
which appeared to them to have been established as between 
themselves. It is noteworthy that in this division Appa Pillai 
neither shared nor claimed to share. 


Swami Pillai, the father of the present appellant, was the 
second defendant in O.S. No. 2 of 1871 and must have known 
that by reason of his father Thiagaraja Pillai’s adoption to 
Kathaperumal he ceased to possess any interest in the property 
belonging to Ramu Thevar’s branch, and could not therefore 
advance any claim to the properties of Appa Pillai on the foot- 
ing of a joint status. He must have also known that Appa 


Pillai’s properties were his own separate properties so found 


either on the footing of self-acquisition or by limitation. These 
two cardinal facts were clearly established by the above litiga- 
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tion and would in our opinion be’ res judicata if the same ques-: 
tions should be re-agitated between the parties. The reasons 
adduced by the Subordinate ‘Judge for the contrary view do not 
convince us as they proceed on an incorrect apiece ten: of the 
facts and an erroneous view of the law. : 


. We have already adverted to the circumstances that' the 
interests of Durayappa and those of Thiagaraja and Swami'in 
the suit of 1871 were identical, in that the success.of the former 
would enure to the benefit of the latter as well, and further 
that all the defendants except. Appa Pillai were colluding’ with 
the plaintiff in the attempt to. establish the joint and therefore 
the divisible character of Appa Pillai’s properties. That Swami 
Pillai and Appa Pillai. were ranged as: co-defendants is a 
matter of no consequence in view of the obvious conflict of 
interest between the two. To say that ‘they were not allowed 
to be heard’ or that ‘they were’ refused to be heard’ is to say 
something which is not borne out by the facts as disclosed in 
the judgment of'the Civil Judge. From it it appears that they 
were placed es parte on account of their non-appearance at the 
framing of the issues, an order which they themselves did not 
choose to question, being apparently content to leave the plain- 
tiff to fight the common battle. They never appeared later nor 
did they take any step to approach the Court ‘with a view to 
their being heard. Eyen otherwise a ‘decision by a competent 
Court cannot cease,to be binding on the parties in a later suit 
for this or any similar mere irregularity. We are again unable 
to agree with the Subordinate Judge’s view that the only ques- 
tion decided was a preliminary question of limitatiqn. Accord- 
ing toour reading of the orjginal as wellas the appellate judgment,; 
the findings as to’ the adoption of Thiagaraja and the separate 
enjoyment and hence the exclusive title of Appa Pillai formed the 
true basis on which the binding of limitation was rested, and 
were in this sense necessary for the decision of ‘the suit. Nor can 
we find any support for the view that the defendant, who sailed 
with the plaintiff, could not have appealed against the decision: 
in a.suit of this kind.. We are again unable to discover why 
the decisions of the Privy Council i in Maung, Sein Done v. Ma 
Pan Nyuni following an earlier decision of the same Tribunal- 
in A unni Bibi v. Tirloki N aths have not been acted, upon by. the, 
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Subordinate Judge. Frort them it is clear. that neither the fact 
that a defendant did not contest but supported the plaintiff's 
claim, nor the fact that he was merely joined as a pro forma 
defendant nor again the fact that the suit finally ended in’a 
dismissal is a good reason for negativing a plea of res judicata 
between co-defendants if they occupied as they in fact occu pied 
a position of conflict. We are therefore of opinion that the 
decision in the suit bound Swami Pillai, and precluded him 
from re-agitating questions settled by it. {tis unnecessary, 
however, to stress the point further for the purpose of the 
present appeal. For even if that decision does not constitute 
res judicata the materials referred to in it are sufficient to 
incline us to the identical conclusions on an independent con- 
sideration, The result then, of this discussion is that it is 


impossible for Swami Pillai to have believed that he was still a - 


member of a joint family with Appa Pillai, or that on the 
latter’s death his properties could survive to him as the 
surviving member of that family. Yet this was the position he 
boldly took up in the suit O. S. No. 1 of 1880 filed by him in 
the Sub-Court of Kumbakonam to which we shall immediately 
refer. 


When Appa Pillai died in 1879, there was at the time 
pending in the Sub-Court, Negapatam, O. S. No. 27 of 1878, a 
suit instituted by him against his nephew Panchanadam, and 
certain others for the recovery of about 31 velis of land in the 
village of Thiruvalanchuli on the ground that Panchanadam 
had unlawfully trespassed on the property. Panchanadam had 
filed a written statement setting up a gift of the land in his 
favour by Appa Pillai himself. After the latter’s death his 
senior widow Thayyamuthu alone was brought on the record in 
his place. The suit was finally settled by a compromise Ex. E, 
dated Ist March, 1880, made a rule of Court by the judgment 
Ex. E, on 2nd March, 1880. By this compromise Thayyamuthu 
accepted the truth of the defendant’s case subject only to his 
paying a sum of Rs. 700 for her costs of the suit. About the 
end of 1879, while this suit was yet pending, Swami Pillai, the 
father of the present plaintiff, instituted O. S. No. 1 of 1880 
on the file of the Sub-Court, Kumbakonam, laying claim to the 
entire estate of Appa Pillai, on the allegation that while he, his 
father Thiagaraja and Appa Pillai were living together as 
undivided members of a joint family, Appa Pillai had died, and 
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that consequently all the properties in the possession of Appa 
Pillai had survived to him as a surviving member of the family. 
According to plaint his two widows Thayyamuthu and Kamala- 
thachi who had in the meanwhile obtained a succession 
certificate for the collection of the outstandings left by Appa 
Pillai, had no right whatever to the estate and were merely 
entitled to maintenance. Neither Panchanadam nor Durayappa 
was recognised as having any right to the property the former 
on the ground that he had received for his share the lands, 
which formed subject-matter of his claim O. S. No. 27 of 1878, 
and the latter on the ground that his suit O. S. No. 2 of 1871 
had been dismissed, and be thereby lost all right to a share. 
About himself he added the somewhat singular remark that 
the decree did not stand in his way: 

“As he was on the same side as a defendant with Appa Pillai, and as he 
was unable to prefer an appeal for himself inasmuch as he also contested 
that the family was undivided.” . 

We have not the faintest doubt that this suit was but a 
knowingly dishonest and disingenuous attempt on the part of 
Swami Pillai to secure Appa Pillai’s estate from his two help- 
less and probably ignorant widows. The importance and the 
serious nature of the obstacles in the way of his success in such 
a bare-faced attempt must have been fully present to the mind 
of Swami Pillai himself and very likely also of his legal 
advisers who must have had access to the records of the suit of 
1871. It is scarcely possible that they could have thought that 
there was the remotest chance of getting away with a claim so 
unsubstantial What subsequently happened is certainly as 
mysterious as it is surprising. On 16th March, 1880, each of 
the two widows filed a separate written statement urging what 
appears to us a cogent defence, but it is remarkable that within 
three days, namely, on 19th March, 1880, a razinama, Ex. G, 
was filed and on 23rd March, 1880, made a decree of Court in 
Ex. VII. The very brief interval between the written state- 
ments and the razinama raises a natural doubt as to whether the 
defence was meant seriously or whether it wasput in merely to 
invest the compromise with a colour of genuineness. If up till 
three days prior the widows were bent on fighting the suit, it is 
scarcely likely that a suit of these dimensions involving rights 
of substantial value could have been so quickly settled. With 
our knowledge of prevalent conditions, we are inclined to think 
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that there is force in the appellant’s argument that the so-called 
defence was nothing but a pretension devised by Swami Pillai 
with the willing concurrence of the widows, who were perhaps 
for their own reasons agreeable to lend themselves to the scheme. 
We shall presently examine this compromise more closely, but 
we may at once say that on the validity of its terms that the 
Subordinate Judge has rested his judgment, and the respondent 
has almost entirely relied in the present appeal. 


By the razinama decree Swami Pillai secured for himself 
almost three-fourths of the estate straightaway. Thayyamuthu 
got 27 velis absolutely out of which she gave up 10 velis to 
Neelambal, retaining about 17 velis equivalent to about 102 
acres for herself. She also got a -sum of Rs. 4,000 in cash. 
Kamalathachi was given absolutely lands of the extent of 114 
velis equal to 70 acres, besides a sum of Rs. 3,000 in cash. The 
extent of the land and the amount of the cash received dispel 
the idea that they were reserved to them by way of maintenance, 
which indeed was not seriously asserted before us. Looking to 
the cash alone which was very considerable if we remember its 
value at the time, it seems to us that the widows were in the 
main prompted by self-interest rather than by any consideration 
for the estate. It is not unlikely in the then state of the know- 
ledge of the law, that the parties did not realise the legal inci- 
dents of a widow’s estate under Hindu law, or the true nature 
of the restrictions which bound such an estate for the benefit 
of the ultimate reversioners. It was not till the decision 
of the Privy Council in Rangaswami Goundan v. Nachiappa 
Goundanl was pronounced that the correct principles became 
clarified. Very likely Swami Pillai, the widows and their 
advisers thought, wrongly thought, that if the then nearest 
reversioner was himself a party, the compromise was incapable 
of being challenged at any time by the remoter actual rever- 
sioner. So they set about getting rid of all possible chance of 
the widows themselves challenging it on one ground or another, 
by surrounding it with those indicia which would tend to show 
that the parties dealt with each other at arms length with a full 
knowledge of their respective rights, so as to avoid any suspicion 
of over-reaching or fraud. The result was a division of the 
estate satisfactory enough to the actual parties to the compromise 
but entirely destructive of the rights of the ultimate reversioner 
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if he should happen to be a person other than Swami Pillai. 
The learned Judge in the Court below has accepted the respon- 
dent’s contention that the actual reversioner was bound by the 
compromise, and could not claim any portion of the properties 
which the widow took absolutely under it. We are clearly of 
opinion that the Subordinate Judge’s conclusion cannot be 
supported. 


It cannot be disputed that Swami Pillai was at best only a 
remote reversioner with a bare expectancy. Nor can it be said 
that the transaction approximated to a surrender by the widows, 
a case neither suggested nor considered in the Courts below. 
We are again not concerned in this appeal with a claim to that 
portion of the estate which was cut out and carried away by 
Swami Pillai under the compromise. If that were indeed the 
case, some of the considerations adverted to by the learned 
Subordinate Judge may perhaps have a bearing. If the 
claimant were a stranger, and not the son of Swami Pillai and 
were not himself in possession of the properties which went to 
Swami Pillai under the compromise, he would perhaps be in a 
position to claim it back with a prospect of success. This 
appeal is however not concerned with that portion but with the 
other portion of the estate which was retained by the widows 
and to be more exact, with that part of it which was taken by 
Thayyamuthu under the compromise with absolute rights, f 


The Hindu Law does not permit a widow or any other 
limited owner, to convert her limited estate into an absolute 
one. A surrender by the widow genuinely intended and validly 
effected in favour of the next reversioner is no doubt recognised 
as valid in spite of the reservation of a reasonable portion of 
the estate for her maintenance. The particular mode by which 
such a surrender is to be effected may differ, but it must in 
substance amount to an effacement of her estate. A compromise 
is no doubt one of the modes recognised, if in other respects it 
satisfies the conditions of a valid surrender (Sureshwar 
Misser v. Maheshrani Misraini). In the present case, however, 
the compromise cannot be justified by an appeal to the doctrine 
of surrender in so far as it conveys an absolute interest to the 
widows in the properties allowed to be retained by them. No 
such case has, as we have said, been advanced, but apart from it, 
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it is definitely ruled out by reason of the fact that Swami Pillai 
was not the nearest reversioner at the time. In fact both 
Durayappa aud Panchanadam who were both alive then, were 


nearer reversioners, belonging as they didto the same branch as 


Appa Pillai, whereas Swami Pillai belonged to the branch of 
Kathaperumal to. whom his father Thiagaraja had been 
adopted. 


The ground upon which the Subordinate Judge has rested 
his judgment is that the compromise should be regarded as a 
bona fide settlement of doubtful claims, amounting in fact to a 
family arrangement brought about in the interests of all parties 
and with a view to bring peace to the whole family. As we 
have already indicated, if the claim is made by the actual rever- 
sioner to recover properties conveyed away to a stranger under 
a compromise by the widow, the considerations adverted to by. 
the learned Subordinate Judge may have a material bearing. 


But the question we have to consider is different, for we are, 


concerned with that portion which had been left with the 
widows with rights of full ownership. It was urged that. the 
compromise must be regarded as having been bona fide entered 
into in the circumstances in which it was brought about and 
must therefore be held binding on the actual reversioner. It is 
impossible for us to accept this argument in the face of the fact 
that Swami Pillai was putting forward what was to his know- 
ledge a thoroughly unfounded and dishonest claim. When the 
reversioner acted with such knowledge, the compromise cannot 
be supported as it is devoid of the essential element of bong 
fides (Kondama Naicker v. Kandasami Goundarl, Gunjeshwar 
Kunwar v. Durga Prashad Singha and Baijnath Rai v. Mangla 
Prasad Narayan Sahki3). The compromise also fails for another 
and an equally potent reason. The rule of law governing a 
compromise can be stated in this way. A compromise made 
bona fide for the benefit of the estate and not for the personal 
advantage of the limited owner will bind the reversioner quite 
as much as a decree on contest (Ramsumran Prasad v. Shyam 
Kumarit and Raoji v. Kunjalalt). Bona fides in this connection 
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has.reference to the state of mind of the parties not in relation 
to their personal claim in the dispute, but in relation to the estate, 
that is, to the rights of the prospective reversioner to whom it 
is to descend unimpeded and undiminished except to the extent 
to which the intermediate holder is permitted to deal with it by 
law. In other words the protection of the estate, that is, of 
the interests of the ultimate reversioner, appears to be in 
part at least the policy underlying the ryles of Hindu Law in 
this behalf, and the restrictions which that law places on a 
limited owner’s powers of disposal are in part at least referable 
to.this end in view. So it is that a transaction which ignores 
the rights of the reversioner and aims at securing a personal 
Benefit to the limited owner is not allowed to prejudice the 
rights of the former. A compromise may in some cases also 
amount to a family arrangement, and from that point of view, 
justified if it is prudent and reasonable, and bona fide effected 
to secure family peace. But an arrangement made in violation 
of. the law, and in conscious disregard of the right of the rever- 
sioner will not be upheld even though it is made to assume the 
cloak of a family arrangement. It is not the form but the 
substance that the Court will consider in judging of its validity. 
' Looking at the facts of the present case, we are unable to 
find any circumstance which can warrant our holding that the 
widows -obtained in fact an absolute interest as against the 
actual reversioner, namely, the plaintiff. It may be thatif Swami 
Pillai himself had ultimately turned out to be the actual rever- 
sioner, he might be held bound by the compromise in every 
detail (Ram Gowda Anna Gowda v. Bhausahebi and Kankai Lal 
v. Brij Lal). But the appellant, though a son of Swami Pillai, 
does not claim through him, but in his own independent right, 
and henceis not bound by an invalid compromise to which he was 
not himself a party and from which he did not directly derive 
any benefit. That onè reversioner does not trace his title 
through another even if they are related~ to. each ‘other 
as sán and father is too well settled to require any citation 

of: authority. It will also be observed that the widows did ` 
not put forward ‘any personal rights in the subject-matter 
of the litigation, and indeed it is clear they had none. They 
merely claimed a widow’s estate in the properties which in the 
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written statement they asserted were the separate and self- 
acquired properties of the husband. It is consequently inadmis- 
sible ‘to view the compromise as an acknowledgment of an 
antecedent title in them on the basis of the principle enunciated 
in Khunnt Lal v. Gobind Krishna Naraini. The decision of the 
Privy Council in Nathu Lal v. Babu Ram3, relied on by both 
sides before us, does not afford any support to the respondent's 
contention in the appeal. The award which was the bone of 
contention in that case was passed in a dispute between Mussamat 
Jamma the widow of Ji Sukh on the one side and Ram Sahai 
his undivided brother who had taken the estate by survivorship 
on the other. The award was held to have conferred an absolute 
right to a portion of the estate on the widow though before the 
arbitrators she had claimed only a widow’s estate as the heir of 
ber husband. At page 168, their Lordships explain the principle 
on which the decision was based. They observe: 

“No doubt, had the facts been that Ji Sukh at the time of his death was 
separated from his brother, this award could have availed the plaintiffs 
nothing against a claim by Ji Sukh’s reversioners. On the face of the trans- 
action it is not such a compromise by a Hindu widow as could be held binding 
upon her husband's reversioners. In the present case, however, as it has 
been established that Ji Sukh at the date of his death left no heritable 
interest in the property in sult, the sole question decisive of the rights of-the 
parties is the true construction of the bargain made by Musammat Jamma 
with Ram Sahai. Their Lordabips consider that the absolute title of 
Musammat Jamma is established and that the learned Judges of the High 
Court were wrong in thinking that, because her claim before the arbitrators 
was originally a claim by a Hindu woman to take her husband’s estate by 
inheritance, the estate which she in fact obtained under the award was 
confined to a limited estate. By the bargain which she drove the reversioners 
of her husband were not damnified. She did not bind them or represent 
them, and she was not their agent or trustee to acquire property for her 
husband’s estate. She is not estopped as against them from setting up the 
title which she took from Ram Sahai: nor have they any claim to share in 
what she gained.” ` 


It will thus be seen that the absolute estate which the widow 
got under the award was in fact sustained on the footing.of a 
grantby Ram Sahai who wasthe fullowner according to the find- 
ingof their Lordships. What is specially worthy of note for thé 
present purpose is the opinion of the Privy Council expressed in 
the first two sentences of the above extract, which leaves no 
room for doubt on the principle to be applied to the determination 
of this appeal. If Ji Sukh had been divided from Ram Sahai, 
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Musammat Jamma would have held only the limited estate 
of a widow in the properties of her husband. Ram Sahai would 
have then occupied the position of a presumptive reversioner. 
If in such cireumstances a conflict arose between the widow on 
the one hand and the presumptive reversioner on the other, could 
it be properly resolved by an award or a compromise giving to 
the widow or recognising in her an absolute right to a portion of 
the estate, so as to bind the actual reversioner? The answer is 
a definite No. In the words of their Lordships, “on the face of 
the transaction it is not such a compromise by a Hindu widow 
as could be held binding upon her husband’s reversioners ”, and 
could not therefore prevail against the actual reversioner when 
the estate falls in. If their Lordships’ decision recognised the 
absolute character of the estate obtained by the widow in this 
case, it was because Ram Sahai was nota reversioner in any 
sense of the term, but had actually become the owner of the 
property by survivorship on the death of his brother Ji Sukh. 
He was consequently in a position to dispose of it in any way 
he liked, by parting with it in favour of any person he pleased. 
The conclusion of their Lordships was that Ram Sahai, competent 
as he was to deal with the property as full owner, should be 
held to have parted with it in favour of Musammat Jamma. 
This is clearly implied in the last sentence in the above extract. 
We think that this decision of the highest tribunal is of much 
assistance in disposing of the respondents’ contention in this 
case. It follows that in a suit in which the presumptive rever- 
sioner or for the matter of that even a stranger is ranged on 
one side and a widow or widows claiming as heir or heirs of 
the husband on the other, it is not permissible for either or both 
of the parties to enter into an arrangement calculated to enlarge 
the limited estate of the widow into one of an absolute character. 
The presumption in a transaction of this kind is that the estate 
taken is merely the limited interest of a widow, though special 
circumstances may outweigh it. Saheb Raiv. Shafiq Ahmad}, 
Not only has the presumption not been rebutted, but on the 
contrary there is reason to think that the widows were prompted 
by a desire to take advantage of the situation for securing a 
substantial benelit for themselves in the shape of considerable 
amounts in cash, besides the immovable properties taken by 
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them absolutely. It is true that in the result the widows were 
deprived of about three-fourths of the estate which they could 
have enjoyed ‘for -their lives on what was but a flimsy and 
unsubstantial claim. Itis unnecessary however to enquire why 
they acceded to such a preposterous claim. It might have been 
due to their ignorance and helplessness, or to the fear that they 
might lose the whole of the estate dnd’ be left only with a 
bare right of maintenance or it might have been the result of 
undue influence or even coercion. It is equally possible that the 
compromise presented an attractive proposition in that it would 
enable them to obtain a substantial amount of liquid cash for 
themselves, and for their immediate purposes, and would also 
leave in their hands considerable immovable properties which 
they could divert at pleasure in favour of any person or persons 
on whom they might choose to confer a bounty. This appears 
to us, to be the more likely alternative. But no materials are 
now available to enable us to probe into the question and arrive 
at a definite finding; and further as we have said this enquiry 
is rendered unnecessary in the view we have iaken of the nature 
and effect of the compromise. We must therefore hold that 
the terms of the compromise notwithstanding, the widows had 
no more than a limited interest in the properties allotted to 
them though in absolute terms by that compromise. 


Although the validity of the compromise is the main question 
to be considered, certain other contentions were also advanced 
by the respondents and had been accepted by the lower Court. 
Before we examine them Sune Nes it is necessary to refer to a 
few more facts. 

The claim in the suit relates to a portion of the properties 
allotted to Thayyamuthu under the compromise. As we have 
already mentioned Thayyamuthu got about 27 velis of land 
Besides a sum of Rs. 4,000 in cash, while Kamalathachi got 
only about 11} velis and Rs, 3,000. The discrepancy in the 
shares is due to the fact that out of Thayyamuthu’s share, 
Neelambal the daughter had to be given the lands promised to 
her by her father Appa Pillai and included in the deed of gift. 
Ex. B dowry deed, which was later executed by Thayyamuthu 
but to the registration of which she withheld her consent for the 
reasons contained in Exs. D and D-1. It would appear that a 
portion of the land comprised in Ex. B was allotted to Kamala- 


thachi under the compromise, and a house which was to have 
32 
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been taken by Neelambal was under the same compromise con- 
veyed to Swami Pillai. The balance alone of the property 
covered by Ex. B was taken by Neelambal, and formed after 
her death, the subject-matter of the litigation evidenced by 
Ex. IX series to which we shall presently refer. Thayyamuthu 
bequeathed the properties she got under the compromise to her 
daughter Palanivelu by a will dated 12th Tune, 1887, who in 
her turn bequeathed it to one Kandasami by her will of 
11th January, 1908. Kandasami took possession of the property 
and enjoyed it till his death in 1914, when the defendant his 
widow succeeded to it. She is the first respondent in the appeal, 
the second respondent being one Ramu Thevar added as a party 
on his application in order to enable him to watch his reversionary 
interest in view of a compromise sought to be effected between 
the legal representatives of the plaintiff-appellant, and Kanda- 
sami’s widow, the first respondent. She did not take part in 
resisting the appeal which was in fact contested by the second 
respondent only. No new or special case has, we may observe, 
been put forward by him in the arguments presented to us. 


- Among the other contentions advanced by the first respondent 


in the Court below and accepted by the learned Subordinate 
Judge, one was, we think rightly, abandoned, namely, that the 
plaintiff was debarred from contending that the compromise in 
O. S. No, 1 of 1880 was not binding on him by reason of the 
decision of the Tanjore Stib-Court in O. S.No. 1 of 1924 which 
held that it was valid and binding. This contention formed 
the subject of issue No. 5 in the Court below, which was found 
in the affirmative. In O. S. No. 1 of 1924 one Ramu Thevar 
sued as trustee to recover the properties which were gifted to 
Neelambal subject to the deductions mentioned above. His 
case was that Neelambal had obtained an absolute interest in 
the property, which she dedicated to certain charities appointing 
Kandasami Thevar to conduct and manage the same. Kandasami 
was unwilling, it was said, to undertake the duties of a trustee, 
and further predeceased Neelambal. Thereupon she managed 
them herself during her lifetime and died on 28th May, 1923, 
having appointed Ramu Thevar to manage the trust after her. It 
was also alleged that Swami Pillai and his brother Thiagaraja 
trespassed upon the properties, and they were accordingly made 
parties to the suit along with the widows of Kandasami. The 


compromise in O. S. No. 1 of 1880 was impugned by Swami 
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Pillai and his brother, but without success, in the trial and the 
appellate Courts. In second appeal however, that question was 
not gone into, as it became unnecessary in view of the finding 
that the properties were held to have been gifted to Neelambal 
even during the lifetime of Appa Pillai himself. In view of the 
abandonment of this contention, we do not think it necessary to 
enter into a discussion of the legal effect of the decisions arriv- 
ed at inthe said suit and evidenced by the judgments marked 
as Ex. IX series in the present suit. 


$ The next contention which we have to consider is that 
covered by issue No. 6 which is as follows :— 

“Ts the plaintiff estopped from questioning the absolute rights of the 
deceased Thayyamuthu Achi for reasons mentioned in paragraph 12 of the 
written statement.” 

The acts of the plaintiff on which the estoppel is sought to 
-me made out are: 


(i) A partition between the plaintiff and his brother of the properties 
their father, Swami Pillai, got under the compromise. 


(ii) The acceptance by plaintiff of a gift from Kamalathachi of the pro- 
perties she got under the same compromise, the gift deed containing a recital 
that the properties had been got by her absolutely with full powers of aliena- 
tion, ` 


(iii) The purchase by plaintiff ofa property from Purnathachi, the 
daughter-in-law of Panchanadam, who got it under a compromise with 
Thayyamuthbu on a suit instituted by Appa Pillai himself during his lifetime, 
for recovery of the property on the ground that Panchanadam had trespassed 
on it. This was O. S. No. 27 of 1878 which was settled on 1st March, 1880, 
by Thayyamuthu accepting the defendant’s case that the property had been 
gifted to him by Appa Pillai. 

(iv) Lastly that plaintiff was a party to certain exchange deeds which 
dealt with the properties he had purchased from Kamalathachi, whose title 
was traceable to the compromise, 

Having given our careful consideration to this plea we are 
clear that there is no substance in it. Here again the conduct of 
the plaintiff evidenced by these transactions has little bearing on 
the nature of the estate which the widows originally purported 
to obtain under the compromise. It is difficult to seé how the 
partition referred to above would raise an estoppel. The 
brothers had succeeded to the properties which their father 
rightly or wrongly managed to secure, and how the’ partition 
which they effected could be said to amount to conduct or re- 
presentation on which any body could be said to have acted to 
his prejudice is impossible to see. The conduct implied in the 
other heads referred to above, can no doubt prevent the plaintiff 
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from impeaching those transactions themselves, as against the 
parties or privies and in respect of the properties comprised 
therein. But no higher efficacy than that can be attributed 
to them. The defendants who are strangers cannot take 
advantage of them, as they have neither acted on them nor 
have in any way been prejudiced by them. Reliance was placed 
in this connection on the case reported in Ramakotayya v. 
Viraraghavayya!. The proposition of law is succinctly stated 
in the headnote of the report in these terms: 


" Tf the next presumptive male reversioner consents, though for no con- 
sideration, to an alienation without necessity by a Hindu widow(for example, - 
a gift as in this case), the transaction will be binding on him when he actually 
succeeds to the estate.” 


The correctness of this proposition is beyond question, but 
it is to be observed that it has no application to the present case. 
As explained by Coutts-Trotter, C.J., the essence of the doctrine 
(of estoppel) is that the person who acted on the faith of the 
assertion was dammnified and this feature is as conspicuous by 
its absence in this case as it was in that case. Nor is there any 
reason for the application of the other principle, termed the 
third doctrine at page 560, whether its true label is election or 
ratification. It is enough to say that so far as the plaintiff is 
concerned he did nothing to affirm or validate the absolute right 
of Thayyamuthu in the propertiesin suit. Further we are not 
in this case dealing with an alienation by the widow which is 
voidable, and therefore capable of being confirmed or ratified by 
the reversioner. As we have already observed we are concerned 
to decide the character of the estate retained by the widow, and 
not of that which was conveyed away by the compromise. This 
contention musi also accordingly be overruled. 

Lastly there is the objection that plaintiff could not make 
out a full title to the property claimed, as the release deed 
Ex. H is inoperative for want of specification of the properties 
covered by it. By this deed Thiagaraja released his interest in 
the properties which accrued to both the brothers asreversioners 
on the death of Neelambal, inconsideration of asum of Rs. 6,000 
received by him from the plaintiff inthe manner mentioned in the 
document. The document has been registered though it did not 
set out the properties for some reason which has not been made 
clear to us. ln spite of this omission, there is and can be no difficulty 
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in ascertaining what were the properties which were released by 
Thiagaraja. Thiagaraja himself never objected to the validity 
of the deed, and far from it he appears to have affirmed it as 
second defendant in his written statement in O. S. No. 1 of 
1924. In these circumstances we cannot find a justification for 
refusing to recognise the claim of the plaintiff in full, We may 
also say that this point was not reiterated before us. 

The result is that the appeal succeeds. There will be a 
decree for possession in favour of the appellant of the properties 
claimed in suit. The Subordinate Judge will ascertain the 
amount of the mesne profits claimed in the plaint, and pass 
a final decree in accordance with the result of his enquiry. The 
respondents will pay the appellants their costs. 


B. V. V. Appeal allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon.] 
PRESENT :—Lord RomeER, Lorp PORTER AND SIR GEORGE 
RANKIN. 
Mahanth Singh .. Appellani* 


v. 
U Ba Yi .. Respondent. 


Principal and surety—Withdrawing action against principal debtors and 
continuing to sue the surety—Credtior's rights against surety, when preserved 
—Indian Contract Act (IX of 1872), Ss. 134, 139 when applicable—Cevil Pro- 
cedure Code (V of 1908), O.23,r. 1—Withkdrawing suit against some defen- 
danis—No terms inseried in order—Effect on right to institute fresh suil in 
respect of same subject-matter—Contract Act, S. 2 ({)—Comtract becoming 
unenforceable by virtue of some procedural regulation—If would cause the 
coniract to become void, 

The appellant a building contractor was employed by the four trustees of 
apagoda. The contract was in writing signed by the appellantand the four 
trustees The respondent (who was the trustee of the estate of a lady who 
had left certain property for charitable purposes) was not a party to the 
contract but orally guaranteed its due performance by the trustees. The 
appellant’s action was for the sum due on the contract, against the four 
trustees and the respondent, claiming relief against each defendant personally. 
After the suit had been commenced, the four trustees of the pagoda were 
removed and eight others appointed in their place. The appellant by inter- 
locutory application got the eight new trustees substituted and the names of 
the four original trustees were struck out. Atthe trial it was suggested by 
the Judge that the liability of the original trustees was a personal one. The 
appellant’s application to have three ont of the four original trustees who 
were then alive, replaced as defendants, was refused and in the suit the claim 
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against the new trustees was dismissed and the respondent found liable as 
guarantor. 

On appeal to the High Court the respondent was held to be discharged 
by the act of the appellant in foregoing his claim against the original trustees, 
and on appeal the Judicial Committee, 

Held, if no terms are inserted inan order substituting new trustees for 
old, as defendants the effect of withdrawing the suit against the old trustees 
is to be ascertained from O. 23, r. 1, and as the order does not give liberty 
to the applicant to institute a fresh suit the plaintiff is precluded from insti- 
tuting afresh suit. However, the result is not {to release or discharge the 
debt but merely to prevent the creditor from suing the principal debtor. The 
appellant's act in continuing to sue the surety though he withdrew his action 
against the principal debtors was a clear reservation of his rights. A mere 
failure to sue within the time specified by the statute of limitation or an 
inability to sue by reason of the provisions of the Civil Procedure Code 
would not cause a contract to become void, As the only result of the striking 
out the original trustees from the action is to preclude the bringing by the 
appellant of a fresh suit in respect of the subject-matter against them, and is 
not to release or discharge the principal debt, the debt remains a debt, though 
the creditor by reason of a rule of procedure cannot himself bring an action 
upon it. 

Appeal from a decision of the High Court, Rangoon, dated 
27th January, 1937 (Sir Goodman Roberts, C.J. and Leach, J.) 
(A.LR. 1937 Rang. 302) reversing a decision dated 9th April, 
1936, of the same Court in its original civil jurisdiction 
(Braund, J.). , 

L. M.D. de Silva for Appellant—The proceedings taken by 
the appellant to have the original trustees replaced by the new 
trustees as defendants did not bring into operation the provisions 
‘of O. 23, r. 1, because they were taken under O. 1, r. 10, and did 
not preclude the appellant from bringing a new action against the 
original trustees. 

But even if he was so precluded that did not extinguish the 
debt or discharge the respondent as surety, for, whatever the posi- 
tion between the appellant and the principal debtors, he clearly 
reserved his rights against the respondent by proceeding with the 
action against him ‘after withdrawing it as against the original 
trustees. i 

The reasoning by which the High Court held that, the plaintiff 
having lost his right of "action against the original trustees, his con- 
tract with them became void, involves, it is submitted, a misconcep- 
tion of S. 2 (j) of the Indian Contract Act. The contract between 
the appellant and the principal debtors has not become void in the 
sense envisaged by that sub-section. The surety could only pray in 
aid of his release Ss. 134 and 139 of the Act, but that is not open 
to him because the appellant has reserved his rigtits against 
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R. W. Leach for Respondent.—The appellant’s application to 
have the four original trustees removed as defendants was a with- 
drawal of the action against them under O. 23, r. 1, with the result 
that he was precluded from bringing another action against them in 
respect of the same subject-matter. That operated, it is submitted, 
to release the respondent as surety. 

But the surety is in any event discharged by virtue of S. 2 (f) 
of the Indian Contract Act as a result of which the contract bet- 
ween the appellant and the original trustees, having ceased to 
become enforceable by the operation of O. 23, r. 1 became void. 
There is no warrant for limiting the meaning of S.2 (j), and any 
contract in respect of which an action cannot be brought is void. 
The surety derives his discharge from the absolute release which 
the principal debtors have consequently obtained through the 
appellant’s actions. 

3rd March, 1939. Their Lordships’ judgment was 
delivered by 

Lord Porter.—The facts in this case can be shortly stated. 
The plaintiff, who is a building contractor, was employed by the 
four trustees of a pagoda known as the Kyaikasan Pagoda. The 
terms of the employment are set out in a written agreement 
dated the [st January, 1933, and expressed to be made between 
the Board of the Kyaikasan Pagoda Trustees and the appellant. 
It is signed by the appellant and each of the trustees. The 
respondent was trustee of the estate of a lady called Daw Dwe 
who had left certain property for charitable purposes. He was 
not a party to the contract but had orally guaranteed its due 
performance by the trustees, and in Burma such a guarantee is 
binding though it is not in writing. The appellant fulfilled bis 
contract, and there was due to him a sum of Rs. 26,082-8-6, less, 
as the learned trial Judge found, a sum of Rs. 158, which had 
not been paid. The appellant thereupon instituted the present 
action on the 21st May, 1934, in the High Court in its original 
jurisdiction, claiming the former sum against the four trustees 
and the respondent. 


In the plaint each of the trustees was named as a defendant, 
and after their names were added the words “All the above 
four are trustees of the Kyaikasan Pagoda, Thingangyun and 
are sued in that capacity’. By his prayer the plaintiff asked 
for relief against each of the defendants personally and against 
the respondent in particular as the trustee of Daw Dwe’s trust. 
The sum awarded by the learned trial Judge was obviously due 
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from the respondent and from the trustees petsonally, but the 
appellant seems to have thought that his remedy was not against 
the named trustees but against any one who might from time 
to time be trustee of the pagoda. 


Shortly after the suit had been begun the four trustees were 
removed from their position as trustees of the pagoda, and 
eight others were appointed in their place. The appellant there- 
upon made an interlocutory application asking originally to add 
the eight new trustees as defendants, and ultimately to substitute 
the new trustees in place of the old. The application was 
granted on the 20th June, 1935, and thereupon the names of the 
four original trustees were struck out and those of the new 
trustees inserted in their place. 


When, however, the case came on for trial, and before the 
hearing on the merits, the learned trial Judge suggested that the 
liability of the original trustees was a personal one and that no 
liability attached to the new trustees. Thereupon the appellant 
on the 24th March, 1936, applied to replace the names of three 
out of the four original trustees (the other having died) as 
defendants. To this application the trial Judge refused to 
accede. He held that he had jurisdiction to grant it under O. 1, 
r. 10 and O. 6, r. 16 (? r. 17) of the Code of Civil Procedure, 
but he did not think that the appellant should be allowed to 
change his mind again in the course of the proceedings. The 
eight trustee defendants were, he thought, entitled to have their 
case disposed of, more particularly as in his view the appellant 
would probably. be able to pursue his remedies against the 
original trustees in another suit, though to do so might expose 
him to a liability for some extra costs. The suit then proceeded 
to trial, the ‘claim against the new trustees was dismissed and 
the respondent found liable as guarantor. 


From this decision the respondent appealed to an 
Appellate Bench and in that appeal for the first time put 
forward the contention that the learned Judge erred in 
law in holding him liable. His liability, it was suggested, 
should have been held to be discharged by the act of the pre- 
sent appellant in foregoing his claim against the original 
trustees: The learned Judges of the Appellate Bench whilst re- 
jecting all the other grounds of appeal held that this contention 
was well founded, allowed the appeal and condemned the 
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appellant in costs. The question argued before their Lordships 
was whether they were right in so doing. 

The grounds upon which, in circumstances material to the 
present case, a guarantor may be discharged from his liabilities 
are well established and indeed were not in issue. A surety is 
discharged if the creditor, without his consent, either releases 
the principal debtor or enters into a binding arrangement with 


him to give him time. In each case the ground of the discharge- 


is that the surety’s right to pay the debt at any time and, after 
paying it, to sue the principal in the name of the creditor, is 
interfered with. 

To hold that in such cases the creditor still retained his 
right against the surety, and that the surety on his part could 
still sue the principal debtor, would mean that the release or 
grant of time was of no effect inasmuch as the debtor would 
still be liable at any moment to an action at the suit of the 
surety. 

Where an absolute release is given there is no room for any 
reservation of remedies against the surety. (See Webb v. 
Hewitti and Commercial Bank of Tasmania v. Jonesa.) 

Where, however, the debt has not been actually released, 
the creditor may reserve his rights by notifying the debtor that 
he does so, and this reservation is effective not only where the 
time of payment is postponed but even where the creditor has 
entered into an agreement not to sue the debtor. In neither 
case is there any deception of the debtor since he knows that he 
is still exposed to a suit at the will of the surety. 

In England the striking out of the names of the four 
original trustees would not have affected the respondent’s 
liability. A fresh action could have been brought against them 
at any time. But it is said that the law of Burma differs from 
the law of England in this respect, and reliance is placed upon 
the terms of O. 23, r. 1 of the Code of Civil Procedure and 
upon S.2 (g) and (j) and Ss. 134 and 139 of the Indian 
Contract Act. O. 23, r. 1 is as follows :— 

“(1) Atany time after the institution ofa suit the dania may, as 
against all or any of the defendants, withdraw his suit-or abandon part of his 
claim. 

“(2) Where the Court is satisfiied— te 

“(a) that a suit must fail by reason of some formal defect; or 
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“(b) that there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a claim, it 
may, on such terms as it thinks fit, grant the plaintiff permission to withdraw 
from such suit or abandon such part of a claim with liberty to institute a 
fresh suit in respect of the subject-matter of such suit or such part of a 
claim 


“(3) Where the plaintiff withdraws from a suit or abandons part of a 
claim without the permission referred to in sub-r. (2) he shall be liable for 
such costs as the Court may award and shall be precluded from instituting 
any fresh suit in respect of such subject-matter or such part of the claim.” 


The sections of the Indian Contract Act are as follows :— 
“2—(g) An agreement not enforceable by law is said to be void. 


“2.—(f) A contract which ceases to be enforceable by law becomes void 
when it ceases to be enforceable. 


“134.—The surety is discharged by any contract between the creditor and 
the principal debtor, by which the principal debtor is released, or by any act 
or omission of the creditor, the legal consequence of which is the discharge 
of the principal debtor, 


“139.—If the creditor does any act which is inconsistent with the rights 

of the surety, or omits to do any act which his duty to the surety requires 
him to do, and the eventual remedy of the surety himself against the principal 
debtor is thereby impaired, the surety is discharged.” 
By reason of these provisions the debtor, as the respondent 
contended, was absolutely released. The appellant indeed con- 
tended that he had not proceeded under O. 23, r. 1, in applying 
to substitute the new trustees for the old, but that his applica- 
tion was made under O. 1, r. 10 alone. Their Lordships cannot 
accept this view. The last named rule no doubt authorizes the 
Court to order the name of a party improperly joined to be 
struck out and that the names of any person who ought to have 
been joined be added. But such an order is expressly directed 
to be made on such terms as may appear to’ the Court to be 
just. 

If no terms are inserted in the order, then, in their Lord- 
ships’ view, the effect of withdrawing the suit against some of 
the defendants is to be ascertained from O. 23, r. 1. That order 
is not very happily worded, but its meaning is reasonably clear. 
Under its provisions the Court may give liberty to the applicant 
to institute a fresh suit after a withdrawal, but,.if it does not 
do so, the plaintiff is precluded from instituting a fresh suit in 
respect of the same subject-matter. 


The result, however, is not to release or discharge the debt, 
but merely to prevent the creditor from suing the principal 
debtor. 
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In England an undertaking by the creditor not to sue the 
principal debtor, or a binding agreement to give him time, does 
not operate as a discharge of the surety provided it is a condition 
of the undertaking or agreement that the rights of the creditor 
to sue or receive the money from the surety are reserved. (See 
Bateson v. Gosling’ and Oriental Financial Corporation v. 
Overend Gurney & Co.8) 


Similarly, a failureto sue the principal debtor until recovery 
is barred by the statutes of limitation does not operate as a 
discharge of the surety in England. (See Carter v. Whites.) 


The same view prevails in most of the High Courts in 
India. (See Sankana Kalana v. Virupakshapa Ganeshapas, 
Krishio Kishori Chowdhrain v. Radha Romun Munshid, Subra- 
mania Aiyar v. Gopala Atyaré and also Dil Mohammad v. 
Sain Dast.) i 


It is true that the first two cases were decided in reliance 


upon the provisions of S. 137 of the Indian Contract Act which. 


enacts that :— 


“Mere forbearance on the part of the creditor to sue the principal debtor 
or to enforce any other remedy against him, does not in the absence of any 
provision in the guarantee to the contrary discharge the surety ” 

But the two later cases base their reasoning also on the broader 
ground adopted by English law, and hold S. 137 to be merely 
declaratory of the law and to be enacted only to allay any 
doubts as to whether the same principles were applicable in 
India. With these decisions of the other High Courts in India 
may be contrasted the case of Ranjit Singh v. Naubais which 
decides that in spite of the provisions of S. 137, the creditor’s 
right against the surety is not preserved unless he sues the 
principal debtor within the period of limitation. Such a 
decision is inconsistent with the views held by the Courts in 
England and the majority of the Courts in India. In this 
conflict, their Lordships prefer the reasoning of the majority. 
In any case those decisions deal rather with the question 
whether the debt was absolutely released, than with the question 
whether an agreement not to sue or to give time with a reser- 
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vation of right against the surety, operated as a discharge to 
him. 

The present case is in their Lordships’ opinion an example 
of the latter type, and they entertain no doubt that the creditor’s 
rights against the surety were preserved. The appellant’s act 
in continuing to sue the surety though he withdrew his action 
against the principal debtors was in their view a clear reserva- 
tion of his rights. Indian authority illustrating this proposition 
is to be found in Murugappa v. Munusams! and in Nur Din v. 
Allah Dittaa. 

But the respondent argues that, even if those cases are 
applicable in their own circumstances, or binding in England, 
they are not applicable in Burma to the present case, because, as 
he maintains, S.2 (j) of the Indian Contract Act alters the 
position. In his contention that section must be read in its 
widest sense; with the result that in India and Burma any 
contract in respect of which an action cannot be brought is void, _ 








and therefore the plaintiff’s right to recover the debt from the 
original trustees being unenforceable, is void. It follows, he 
argues, that, the principal debtors having been absolutely 
released, the surety is discharged. 

If the premises were accurate the conclusion might follow, 
even though some of the results would be startling and 
unexpected. One such result would be that when the period of 
limitation had run out, not only would the remedy be barred, 
but the debt would be gone and with it all right to retain 
anything given as security for the debt, and all right to set off 
a counter liability against it. This possibility was indeed 
envisaged in Hajarimal v. Krishnarav8, but the point was left 
undecided. A still more startling result, however, is brought 
about on this construction if S. 2 (7) is read with S. 65 of the 
Indian Contract Act, since in such a case not only would every 
unenforceable contract become void but each party would be 
under the obligation of restoring or making compensation for 
any benefit received, no matter how much had been done 
towards the performance by either party. 

But it is not necessary to adopt a construction leading to 
such surprising results. The solution is, in their. Lordships’ 
view, to be found in the wording of S. 2 (f) itself. Not every 


. 1. .(1919) 38 M.L.J. 131. 
2 (1932) LL.R. 13 Lah. 817. » 4 (1881) LL.R. 5 Bom. 647. 
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unenforceable contract is declared void, but only those unenfor- 
ceable by law, and those words mean not unenforceable by 
reason of some procedural regulation, but unenforceable by the 
substantive law. For example, a contract which was from its 
inception illegal, such as a contract with an alien enemy, would 
be avoided by S. 2 (g), and one which became illegal in the 
course of its performance, such as a contract with one who had 
been an alien friend but later became an alien enemy, would be 
avoided by S. 2 (f). -A mere failure to sue within the time 
specified by the statute of limitations or an inability to sue by 
reason of the provisions of one of the Orders under the Civil 
Procedure Code would not cause a contract to become void. 
Finally, as their Lordships think, Ss. 134 and 139 are merely 
declaratory of what the law of England was and is. S. 139 
only applies where the eventual remedy of the surety against 
the principal debtor is impaired, and for the reasons they have 
given, their Lordships find nothing in the present case which 
impairs the respondent’s remedy against the original trustees. 

Under S. 134 the surety is discharged if, and only if, a 
contract has been entered into by which the debtor is released, 
or if there has been any act or omission on the part of the 
creditor the legal consequence of which has been to discharge 
the principal debtor. 

If, as in the present case, the only result of striking out the 
original trustees from the action is to preclude the bringing by 
the appellant of a fresh suit in respect of the subject-matter 
against them, and is not to release or discharge the principal 
debt, then the debt remains a debt though the creditor by reason 
of a rule of procedure cannot himself bring an action upon it. 
In such circumstances there is nothing in the section to discharge 
the liability of the surety. 

For these reasons their Lordships hold that the respondent 
bas not been relieved of his liability under the guarantee, and 
will humbly advise His Majesty that the appeal be allowed, the 
decree of the High Court on its Appellate Side set aside and the 
decree of the trial Judge restored. 

The respondent must pay the appellant’s costs of the appeal 
before the Appellate Court and before their Lordships’ Board. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondent: Gard, Lyell & Co, 

R.G C. 

K S. m Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT MR. JUSTICE Burn AND Mr. JUSTICE STODART. 
S. T. P. Kasi Chetti alias Thenappa ; 

Chetti and others .. Appellants* in both (Peti- 

toners ) 
v. 

Minor Nagappa Chetti lately a 

minor since declared a major and 

guardian discharged, vide Order 

dated 18th August, 1938, on C. M. 

P. Nos. 768 and 7690f 1938 .. Respondent in both (Res- 

i pondent). 
Ceol Procedure Code (V of 1908), O. 32, r. 6—Compromise decree 

directing payment to next friend of plaintiff—Promsions of Code to be strictly 


adhered to—Direct payment to next friend without sanction by Court unlaw- 
ful—Nest friend need not be sama at the time of payment as at the time of 


-Where 2a compromise decree_provides_ that apayment_shall_be_madeto—- - 





the plaintiffs next friend, it must be understood as meaning that the payment 
shall be made under the provisions of the Code and that the next friend must 
apply to the Court to receive the money and, if not a statutory guardian, 
must furnish the requisite security. O. 32,r.6 is imperative on the point. 
Again it is obvious that the next friend at the time of payment of money 
need not be the same person who was the next friend when the compromise 
decree was sanctioned. Itis necessary that the Court sanctioning receipt of 
money on behalf of the minor should apply its mind to the circumstances 
that exist at the time of the receipt and not as they existed at the time when 
the decree was passed. 

If the compromise included in respect of payment certain unlawful acts, 
namely, making the payment direct out of Court to the plaintiff's next friend 
that part of the contract by way of analogy of S. 56 of the Indian Contract 
Act was unlawful and therefore void. 


Appeal against the order of the Court of the Subordinate 
Judge of Sivaganga dated 26th July, 1935, and in E.P. No. 222 
of 1935 in O. S. No. 76 of 1925. 


M. Patanjali Sastri and T. K. Sundararaman for Appel- 


C. Padmanabha Aiyangar and R. Rangaswami Aiyangar 


The judgment of the Court was delivered by 
Stodart, J —These appeals arise out of certain proceedings 


Kasi 
Chetti 
v. 
' Nagappa 
Chetti. 
decree. 
lants. 
for Respondent. 
Stodart, J. 


had in execution of the decree in O. S. No. 76 of 1925 on the 





+C. M, As. Nos. 481 and 482 of 1935. 23rd February, 1939, 
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file of the Sub-Court, Sivaganga. That decree was passed on Kasi. 
the 21st December, 1932, and was slightly modified in A. S. etti 
No. 37 of 1933 of this Court on the 23rd August, 1934. The Nagappa 
decree directed the payment of money to the two plaintiffs aay 
« Palaniappa Chetti and Nagappa Chetti. The first plaintiff Stodart J. 

became a major in 1931 andthe second plaintiff was at all 

material times a minor. On the 21st January, 1935, the plain- 

tiffs and defendants filed a joint petition in the Sub-Court 
requesting the Court to sanction a compromise. By that 
compromise the terms of the decree were varied. The original 

decree provided that the decretal amount should be paid jointly 

to the plaintiffs. By the compromise it was provided that half 

of it should be paid to the first plaintiff and half to the second 

plaintiff. Then the amount of the decree was varied. The 

decree amount was about Rs. 64,000. The plaintiffs in consi- 

deration of the defendants refraining from filing an appeal in 

the Privy Council agreed to receive Rs. 50,000. Lastly and this 

is the part of the compromise with which we are now concerned, 

, the parties agreed that the money should be paid in four instal- 

ments, on the 6th November, 1934, 6th February, 1935, 6th 

May, 1935 and 6th August, 1935. The first two instal- 

ments were to be paid to the first plaintiff and the second 

two instalments to the second plaintiff. The first two 
instalments were duly paid, and as provided in the com- 

promise, part satisfaction of the decree was recorded by 

the Court in respect of them. As regards the third and 

fourth instalments payable to the second plaintiff the com- 

promise provided that payments should be made to the next 

friend of the second plaintiff who was at the time of the suit 

and at the time of the compromise petition his mother Muthayi 

Achi living in a town in Pudukkottah State. It was also a 

term of the compromise that these payments should be made 

not in cash but since the second plaintiff was a minor, it should 

be made in the shape of Government bonds and postal certifi- 

cates. Defendants 6 to 8 did not, asa matter of fact, deliver 
Government bonds and postal certificates to Muthayi Achi on 

the 6th of May, 1935, for the third instalment nor on the 6th 

of August for the fourth instalment. What they did was that 

on the 24th of June, 1935, they paid into Court in money the 

amount due up to that daté in respect of the third instalment 

and filed an application E. A. No. 222 of 1935 requesting the 
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Court to record part satisfaction of that instalment and on the 
Sth of August, 1935, they paid into Court the money due in 
respect of the fourth instalment and made a similar request to 
the Court, with the further.prayer that full satisfaction of the 
decree should now be entered up. The second plaintiff contest- 
ed these applications and contended that the terms of the com- 
promise had been broken and that therefore the default clause 
in the compromise came into operation. The default clause is. 
found in paragraph 7 of the compromise and reads as 
follows :—' 


“Tf default is made in respect of any instalment ont of the instalments. 
stated above, even in the manner stated in paragraph 6, the plaintiffs are at 
liberty to recover by proceeding in execution the aggregate amount of 
principal, etc, due as per the dppeal decree after deducting such of the 
amounts as might have’ been received subsequent to the High Court decree, 
as on the respective dates.” 


The Subordinate Judge on the 26th of July, 1933, rejected 
the defendants’ petition holding that the satisfaction tendered 





was-net-in-accordance with the terms of the compromise and 
that part satisfaction could not therefore be entered in respect 
of the third instalment. On the 28th of August on E.A. No. 312 
he passed a similar order and also observed that on account of 
the default of the defendants the default clause in the contract 
enured to the benefit of the plaintiff. The present appeals are 
against these orders respectively. . 

The question for our decision is whether there was any 
default made by the defendants in the payment of the third and 
fourth instalments of the Rs. 50,000 which they were bound to 
pay under the compromise aforesaid. It may be explained here 
that the compromise allowed a period of 30 days grace after 
the due dates of payments, providing for interest at the rate 
of Re. 0-4-0 per cent. per mensem during the’said period. 


Learned counsel for the appellants relies on two circum- 
stances which he says, prevent the payments which defendants 
made from amounting to a default. His case is that these 
payments substantially conformed with the terms of the com- 
promise. His first contention is based on the fact that on 
the 30th of May, the Chief Court in the Pudukottah State where 
the plaintiffs, and the next friend of the second plaintiff, reside, 
issued an order of injunction restraining defendants from 
paying the decree amounts due in this suit to the second plaintiff 
and restraining the second plaintiff from receiving these amounts. 
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The defendants therefore could not tender the bonds to Muthayi 
Achi at her residence in Pudukottah by reason of this injunction 
nor could Muthayi Achi have received them if they have been 
tendered to her. The defendants point out that though they 
are residents of British India they were bound at their peril to 
obey the order of injunction because they had a considerable 
amount of property within the Pudukottah State, which could 
have been proceeded against if they had disobeyed the order. 
The defendants’ case therefore is that they did the best they 
could to carry out the terins of compromise by paying the money 
into Court. They could not pay it into Court on the 6th May 
the due date nor on the 6th of June the day when the days of 
grace expired since both days fell within the vacation of the 
Court; but they paid it with the accrued interest on the date 
when the Court reopened, namely, the 24th of June, 1935. Then 
when the 6th of August came round the injunction was still in 
force and they adopted similar procedure, paying the instalment 
even before the due date, namely, on the 5th of August, into 
Court. The Subordinate Judge has held agreeing with the 
defendants that they were bound to obey the injunction of the 
Chief Court, Pudukottah, but that that did not prevent them from 
tendering the Government bonds and postal certificates to the 
second plaintiff’s mother and next friend. The finding is not 
attempted to be supported by the learned Counsel for the 
respondents. It is clear that the injunction in the Pudukottah 
Chief Court extended to the payment and satisfaction of the 
decree in the suit in whatever manner it was sought to be 
effected. 

The defendants’ second contention is that in any case it 
would not have been lawful to tender the bonds, etc., to the 
minor’s next friend because in so doing they would have been 
doing an unlawful act, unlawful, that is to say, by reason of 
O. 32, r. 6, Code of Civil Procedure. That rule is: 


“A next friend or guardian for the suit shall not, without the leave of 
the Court, receive any money or other movable property on behalf ofa 
minor either (a) by way of compromise before decree or order or (b) under 
a decree or order in favour of the minor,” 


and the second part of that rule is: 

“Where the next friend or guardian for the sult has not been appointed 
or declared by competent authority to be guardian of the property of the 
minor, the Court shall, if it grants him leave to receive the property require 
such security and give such directions, as will, in its opinion, sufficiently 
protect the property from waste and ensure its proper application.” 

34 
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Stodart, J- 
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Stodart, J. 
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Learned Counsel for the defendants points out that, though 
in the compromise it was provided that the bonds should be 
handed over to Muthayi Achi direct, it would have been unlawful 
for her to receive them since first of all she could not do so 
without the leave of the Court and secondly the leave of the 
Court could not be granted without first calling upon her to 
furnish security. We are informed that she is not the guardian 
of the property of the minor within the meaning of the second 
part of O. 32, r. 6. 


We agree with both these contentions of learned Counsel 
and we are satisfied that the defendants substantially complied 
with the conditions laid down in the compromise for the payment 
of the third and fourth instalments. The object of the compromise 
so far as the plaintiffs were concerned was to secure prompt 
payment of the decree in the shape of money or easily realisable 
secutities. The manner of the payment of the third and fourth 
instalments, namely, in the shape of Government bonds and postal 
certificates, was not in our opinion very material. It is true 
that the defendants could have complied more strictly with the 
terms of the compromise by bringing into Court, on the days on 
which they brought into Court ihe money, Government bonds 
and postal securities purchased in the name of the minor, but 
that, in our opinion, is the full measure of the default committed 
by the defendants and we do not regard it as a material breach 
of the terms of the compromise. There is ample authority 
for the position that when money becomes payable under the 
compromise decree on a day when the Court is closed it is not a 
breach of the compromise to pay the money into Court on the 
first day when the Court reopens. See ‘the case reported in 
Sankaran Unni v. Ramanl. 


We are not inclined to accept the argument of the learned 
Counsel for the respondent that the injunction of the Pudukotta 
Chief Court could have been and should have been disobeyed by 
the defendants, nor are we impressed with his argument that in 
this case there was no necessity for the second plaintiff’s next 
friend to get theleave of the Court to draw out or to receive the 
money or the bonds which had to be paid under the compromise. 
Thislast argument is based on the fact that the Court sanctioned 
the compromise holding it beneficial to the minor. Sucha 





1. (1924) 48 M.L.J. 596. 
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sanction however has nothing at all to do with the provisions 
of O. 32,1. 6 When a decree provides that the payment shall 
be made to the plaintifs next friend it must be understood as 
meaning that the payment, shall be made under the provisions 
of the Code and that the next friend must apply to the Court 
to receive the money and, if not a statutory guardian, must 
furnish the requisite security. O. 32, r. 6 is imperative on this 
point. Again it is obvious that the next friend at the time of 
payment of the money need not be the same person who was 
the next friend when the compromise decree was sanctioned. It 
is necessary therefore that the Court sanctioning the receipt of 
money on behalf of the minor should apply its mind to circum- 
stances as they exist at the time of the receipt and not as they 
existed at the time when the decree was passed. 


In the course of the very interesting argument which we 
have heard in this case, learned Counsel for the appellant has 
pointed out that apart from the two main considerations on 
which he has based his appeal the defendants were fully justified 
in acting as they did on the analogy of the terms of S. 56 of 
the Indian Contract Act. S. 56 is: l 

“An agreement to do ao actimpossible in itself is void. A contract to 
do an act which, after the contract is made, becomes impossible, or, by 
reason of some event which the promisor could not prevent, unlawful, 
becomes void, when the act becomes impossible or unlawful.” 

Here the compromise included certain lawful acts, but in res- 
pect of the payment of the third and fourth instalments it included 
acts which were unlawful, namely, making the payment direct, 
out of Court, to the second plaintiff's next friend. That part 
of the contract by way of analogy to S. 56, the defendants 
were entitled to ignore as being unlawful and therefore void. 
In the result we allow these appeals with costs throughout here 
and in the Court below and direct that satisfaction be entered 
of the third instalment and of the fourth instalment and that 
the decree be recorded as fully satisfied. 


K. C. Appeals allowed. 





Nagayya 
v. 
Venkata 
Mahipathi 


Rama Rao 
Bahadur. 


268 THE MADRAS LAW JOURNAL REPORTS. [1939 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE STODART. 


Katragadda Nagayya .. Appellani* (Plaintiff) 
v, 
Sree Raza Rao Venkata Mahipathi 
Gangadhara Rama Rao Baha- 
dur .. Respondent (Defendant). 


Madras Local Boards Act (XIV of 1920)—Amending Act (II of 1932)— 
Education tax levied on proprietor of an estate as land cess—Proprietor tf can 
recover half of it from tenani—S, 88, if applicable to such a tax—Effect of 
Ss, 34 and 36 as amended. 


Where a Local Board levied an education tax as an addition to land tax 
under Ss. 34 and %of the Local Boards Amending Act II of 1932 and 
collected it from the proprietor of an estate falling under the Estates Land 
Act, it is open to the proprietor to collect half of the tax so paid by him in 
respect of the tenant’s holding from the tenant by virtue of the proviso to 
S. 36 of the Amending Act which attracts to it the provisions of the proviso 
to S. 88. The meaning of S. 36 is that the education tax levied being added 
to the land cess, both shall be collected as one unit and all the provisions of 
the Local Boards Act applicable to land cess (including S. 88) shall be appli- 
cable to the consolidated sum. 


Nagabushanam v. Venkonna, (1929) 57 M.L.J. 726 I.L.R. 53 Mad. 151 and 
L. P. A. No. 135 of 1929 (unreported) distinguished as cases before the 
amendment. 


Appeal against the decree of the District Court of Kistna 
at Masulipatam dated 14th February, 1935, in Appeal No. 178. 
of 1934 preferred against the decree of the Court of the Deputy 
Collector of Gudivada Division dated 30th May, 1934, in S. S. 
No. 7 of 1934. 

P. Satyanarayana Rao for Appellant. 

P. V. Rajamannar and K. Subba Rao for Respondent. 

The Court delivered the following 


JUDGMENT.—The subject of this second appeal is a sum of 
Rs, 5-1-0, which was collected under the Estates Land Act from 
the plaintiff, who is an occupancy tenant in a proprietary estate. 
This sum was collected by the proprietor on the 23rd October, 
1933, and it represents one half of the education tax which the 
proprietor had to pay in respect of the plaintiff's holding. The 
plaintiff’s suit was under S. 144 of the Estates Land Act to 
recover back this money from the landholder on the ground 
that the latter was not legally entitled to collect it from him. 
Both the trial Court and the learned District Judge on appeak 


* S, A. No. 606 of 1935. 27th January, 1939. 
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from it have held that the landholder was so entitled and the 
plaintiff now appeals against that decision. In order to under- 
stand how the education tax is assessed and levied it is first 
necessary to refer to the provisions of the Local Boards Act 
(XIV of 1920). In that Act provision is made for the collection 
of a cess which is called’ a land cess. This cess in proprietary 
estates is not paid by the occupancy tenants. It is assessed 
upon and levied from the proprietor of the estate. It is 
calculated on the rental value of the lands in his estate. The 
Act, however, provides that the landholder shall be entitled to 
reimburse himself to the extent of half the cess payable in 
respect of any holding by collecting it from the occupancy 
tenant. The question that now arises, put in its simplest form, 
ig whether the landholder can collect from the occupancy tenant 
one half of the education tax which he has paid in respect of 
the holding of that tenant. ln order to decide this question 
the provisions of the Elementary Education Act relating to the 
assessment and the mode of collection of the tax have got to be 
construed. These provisions so far as relevant to the present 
question are Ss. 34 and 36, the latter section being anew section 
introduced by the Amending Act II of 1932. These sections are 
as follows, leaving out unnecessary words :— 


“S. 34 (2).-Any District Board may levy tax not exceeding 25 per 
centum of the taxation levied under ‘the law for the time being in force 
governing District Boards undef all or any of the following heads, namely, 
land cess, profession tax and house tax.” 


This section therefore empowers the Board to impose new 
taxation in one of several modes. It may declare that the new 
tax shall be 25 per cent. of the land tax or 25 per cent. of the 
profession tax or 25 per cent. of the house tax; or it may declare 
that the new tax shall be 25"per cent. of all these taxes 
combined or 25 per cent. of any two of them combined. S. 36 
deals with the realisation of the tax and the relevant words of 
it are as follows :— 


“Every tax levied under any head of taxation mentioned in S. 34 shall 
pe deemed to be an addition to a tax levied under the same head under the 
law for the time being in force governing local boards.” 


Then the section goes on: 


“and all the provisions of such law relating to the incidence, assessment 
or realisation of such tax or in amy manner connected therewith shall be 
applicable accordingly.” 


The first part of this section appears to mean that when 
under S. 34 the tax is imposed as a surcharge, say on the land 
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cess, then it shall be deemed to be an addition to the land cess. , 
If it is imposed as a surcharge under the terms of S. 34 as a 
surcharge on the profession tax, it shall be deemed to be an 
addition to the profession tax and so on; and by the latter part 
of the section the provisions of law relating to the incidence, 
assessment and realisation of the substantive tax are made 
applicable to the newly added surcharges. The lower Courts 
have interpreted this last provision as meaning that the proviso 
to S. 88 of the Local Boards Act is made applicable to the 
education tax when the education tax has been levied as in this 
case as a surcharge upon the land cess; and this amounts to 
finding that the landholder, just as he can recover from the 
occupancy tenant half of the land cess which he has paid in 
respect of that tenant’s holding, can recover from him also half 
the amount of the education tax. Learned counsel for the 
appellant argues that that is not the meaning of S. 36. His 
contention is that the latter part of S. 36 relates only to the 
incidence, assessment and realisation of the education tax and 
that that tax is neither assessed upon, nor to be realised from 
the occupancy tenant. 


T think, however, that the lower courts are correct in their 
interpretation of S. 36. That section attracts the provisions of 
the Local Boards Act not only in matters relating to the 
incidence, assessment or realisation of the tax but also the 
provisions of the Local Boards Act in any manner connected 
therewith. In other words the meaning of S. 36 in my opinion 
is that the education tax levied under this Act being added, 
say, to the land cess levied under the Local Boards Act, both 
shall be’collected as one unit, and all the provisions of the Local 
Boards Act applicable to the land cess shall be applicable to the 
consolidated sum levied as land cess and education cess. The 
provisions of the Local Boards Act contained in the proviso to 
S. 88 of that Act is a provision connected with the incidence of 
the land cess. The tax falls in the first instance on the land- 
holder and by reason of this proviso it is transferred in part to 
the shoulders of the occupancy tenant. 

In the course of the argument a certain previous decision 
of this Court has been cited by learned counsel for the appellant. 
That decision is that under the Madras Elementary Education 
Act, 1920, before it was amended by Madras Act II of 1932, 
the landholder had no statutory power to collect from his 
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occupancy tenant one half of the education tax. The decision 
is reported at Nagabushanam v. Venkannal, and it is discussed 
and explained in an unreported case, L. P. A. No. 135 of 1929. 
The law then in force was different from the present S. 36 of 
the Elementary Education Act. S. 36 then read simply: 


“The assessment and realisation of the tax leviable under S. 34 shall be in 
accordance with the procedure prescribed,” 


that is to say, prescribed within the meaning of S.3 (11) 
of the Act by rules made under the Act by the Governor in 
Council. And a rule had been made by the Governor in Council 
under this section. That rule was, 


“The tax levied by a local authority under S. 34 of the Madras Elemen- 
tary Education Act, 1920, under any head of taxation specified therein shall 


be treated as an addition to the tax levied under that head and shall be 


assessed and recovered along with the said tax as an integral part of it.” 

The difference between this rule and the new S. 36 is 
obvious. The former does not make applicable to the Elemen- 
tary Education tax, the provisions of law relating to the 
incidence, assessment or realisation, for instance, of the land 
cess “ or in any manner connected therewith.” The learned 
Chief Justice Sir Owen Beasley and Mr. Justice Bardswell who 
decided the Letters Patent Appeal held that the provisions of 
S. 88 of the Madras Local Boards Act and its proviso were not 
by this rule imported into the Elementary Education Act and 
with respect I think that that is obvious. But the amending 
section has changed the situation. As I have said, I think that 
section must be interpreted in the sense in which it has been 
interpreted by the lower Courts. The second appeal is dismissed 
with costs. 


S. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA Rao, 





Mullapudi Sooranna .. Appellani* (Respondent) 
v. 
Mullapudi Venkanna .. Respondent (Petitioner). 


Limitation Act (IX of 1908), Arts 181 and 182—Jotnt decree against A, B 
and C—Payment of, by Band C alone—Appeal by B and C—Appellate Court 
exonerating B and C—Starting point of imitation, date of decree or date 
when money paid by Band Cts refunded to them—Article applicable 181 or 
182 (2) of the Limitation Act. 





1. (1929) 57 M.L.J. 726: LL.R. 53 Mad. 151, 
* A, A. A.O. No. 26 of 1936. 19th April, 1938, 


5] 
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A joint and several decree for payment of money was passed against A, 
B and C. The money was paid by Band C alone and the Court thereupon 
entered up satisfaction of the decree. B and C also appealed against the 
decree in so far as the decree held them also liable for the amount and the 
appellate Court set aside the decree against B and C and modified the decree 
by confining the decree against Æ alone. 


Held, the decree became an executable decree against 4 from the date 
of the appellate decree and an application for execution must be filed within 
three years of the appellate decree under Art. 182 (2). The fact that the 
money was paid back to B and C ata later date will not save limitation. On 
B and C being exonerated, the order entering up satisfaction of the decree 
became automatically superseded by the appellate decree and from that date 
the money realised from B and C ceased to be money paid in satisfaction of 
the decree. There was no money paid by 4 and there was therefore nothing 
to render the appellate decree incapable of execution against 4. The result 
of giving effect to the decree-holder’s contention will be that he can by his 
ownact or default indefinitely postpone the period of limitation for the 
execution of the decree. 


Appeal against the order of the Court of the Subordinate 
Judge of Ellore dated the 14th December, 1935, and made in 
A. S. Appeal No. 70 of 1935 preferred against the order of the 
Court of the District Munsiff of Kovvurin E. P. No. 592 of 
1933 in O. S. No. 913 of 1926. 


A. Lakshmayya for Appellant. 
K. S. Destkan for V. Govindarajachari for Respondent. 
The Court delivered the following 


JupGMENT.—The question in this case is whether the 
application for execution, out of which this appeal arises, is 
barred by limitation. The learned District Munsiff has held 
that it is barred while the learned Subordinate Judge has taken 
a different view. 


The plaintiff obtained a money decree against defendants 2 
to4in O. S. No. 913 of 1926 on the file of the District 
Munsiff’s Court of Kovvur on the 25th February, 1928. He 
then made an application (E. P. No. 730 of 1928) for execution 
of the decree by attachment of the movable property of the 
defendants. Defendants 3 and 4 preferred an appeal A. S. 
No. 375 of 1928 on the file of the Sub-Court, Ellore, and appli- 
ed for stay of execution of the decree. By order dated 16th 
October, 1928, the learned District Judge, before whom the 
appeal was pending, directed the defendants to deposit the 
amount into Court and ordered that the amount of the decree 
may be- paid to the plaintiff on his -furnishing security ‘to the 
satisfaction of the District Munsiff, but if the amount was not 
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deposited, the execution of the decreemay go on. In pursuance 
of this order defendants 3 and 4 deposited the decree amount 
into Court. The plaintiff.then drew the amount on executing 
a security bond in favour of the District Munsiff of Kovvur in 
and by which he undertook as follows :— i 


7 u As it has been ordered that I should furnish security, I'stand surety for 
Rs. 585-6-6, out of my free will and I have mortgaged therefor my immov- 
able property mentioned in the schedule hereunder. If the decree of the 
lower Court be reversed or modified in the appellate Court, I hereby agree 
that I shall be liable to give away in execution of the said decree, any pro- 
perty which I have taken, to take out proceedings properly and conduct the 
same, according to the appellate decree, to pay any amount, if any, payable by 
ame under the said appellate decree, that on failure to do so, you are at liberty 
to recover the entire amount, that may be found payable by me by means of 
this mortgage property, if the amount realised by sale of the mortgage pro- 
perty is not sufficient for the amount payable by me, I, my heirs and my 
representatives shall be liable to pay the balance on our personal liability and 
‘by means of our other properties and I have executed this security bond. I 
have retained the said property in my possession.” ' 


After the execution of the security bond the plaintiff 
received the said amount and thereupon an order of satisfaction 
of the decree was made. The order was, “Enter full satisfac- 
tion. Struck off’. Even though an appeal was preferred by 


defendants 3 and 4 the order of full satisfaction on payment of. 


the decree amount by defendants 3 and 4 enured also to the 
benefit of the second defendant because on that date the decree 
was a joint and several one and the payment by any one of 
tbem would operate asa satisfaction of the entire decree. On 
21st October, 1929, the appeal of defendants 3 and 4 was 
allowed. They were exonerated without costs of the lower 
Court and the decree against the second defendant was confirm- 
ed. The operative portion of the decree ran thus: 


“ This Court doth ın modification of the decree of the lower Court order 
and decree that the plaintiff (first respondent) do recover from second 
.defendant (third respondent) alone the sumof Rs, 398-2-9, with interest’ 
thereon at 12 percent. per annum from date of the plaint (2nd December, 


1926) till date of decree of the lower Court (25th February, 1928) and’ 


further interest on the aggregate sum at six percent. perannum from 25th 
February, 1928, till date of payment and do also recover Rs, 88-3-0 being the 
costs of the lower Court. This Court doth further order and decree that 
appellants (defendants 2 and 4) be hereby exonerated without costs of the 
lower Court and that each party do bear his own costs of the appeal.” 

The present execution application against the second defen- 
dant was made on 9th August, 1933, for attachment and sale 
of the immovable property of the second defendant. The 
second defendant’ pleaded 'that the application was barred by 
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limitation the same having been filed more than three years 
from the date of the appellate decree, namely, 21st October, 1929. 
But the plaintiff contended in answer that the application was 
not barred because it was only on 20th June, 1933, he repaid by 
way of restitution the amount which was deposited by defen- 
dants 3 and 4 and taken by him on furnishing security and in 
respect whereof full satisfaction was entered and under Art. 181 
of the Limitation Act the right accrued only on the date of the 
refund. This contention prevailed in the lower appellate Court. 
The question is whether this contention is tenable. 


When a decree has been modified in appeal, it is superseded 
by the appellate decree and the only decree which is capable of 
execution is the appellate decree and the starting point for 
limitation is three years from the date of the appellate decree 
as provided by Art. 182 of the Limitation Act. In this case 
the decree of the first Court was against the defendants 2 to 4 
but the appellate decree was only against the second defendant, 
the decree against defendants 3 and 4 having heen set aside. 
From the operative portion of the appellate decree which has. 
been already extracted above, it will be seen that the said decree 
orders and directs that the plaintiff do recover from the second 
defendant a certain sum of money with interest. Thus the 
appellate Court passed a fresh decree which prima facie is capa- 
ble of execution. It is contended that Art. 181 of the Limita- 
tion Act and not Art. 182 should be applied in the present case. 
But it is only when Art. 182 cannot be applied, Art. 181 wilt 
come into operation. In Rameshwar Singh v. Homeshwar 
Singhi, the Privy Council formulated the following test for the- 
applicability of Art. 182: 

“ They are of opinion that when the Limitation Act of 1908 prescribes. 
three years from the date of a decree or order as the period within which it 
must be enforced, the language read with its context, refers only, to an order 


or decree made in such a form as to render it capable in the circumstances of 
being enforced.” 


It cannot therefore be said that the form of the appellate 
decree in this case is such as to render it incapable of being 
enforced. Again, in Rungiah Goundan & Co. v. Nanjappa 
Row®, Benson and Bhashyam Aiyangar, JJ., observed at page- 
789 thus: 





1. (1920) 40 M.L.J. 1: L.R. 48 I.A. 17 (P.C,). 
2. (1903) 13 M.LJ. 412: I.L R. 26 Mad. 780. 
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“ The true criterion in determining whether Art. 179 (corresponding to 
Art. 182 of the present Act) or 178 (corresponding to Art. 181) applies toa 
particular application is to ascertain whether any one of the six points of 
time specified in column 3 of Art. 179 is applicable to it and if none of them 
is applicable, it isonly then that Art. 178 will apply.” 


If we are to apply this test, the second point of time 
indicated in Art. 182, namely, where there has been an appeal, 
the date of the final decree or order of the appellate Court or 
the withdrawal of the appeal will certainly apply here. But the 
contention urged is that there was already an order of satisfac- 
tion made on 18th December, 1928, and till that order is set 
aside and the money refunded, it will not be open to the plaintiff 
to apply for execution of the decree and therefore the appellate 
decree, until the money is refunded, is incapable of enforcement 
and Art. 181 will therefore govern the case. The effect of the 
decision of the appellate Court is that the original decree is no 
longer in force and has been entirely superseded and with it the 
order of the full satisfaction entered on the 18th December. The 
appellate decree exonerates defendants 3 and 4 entirely from 
liability and wipes out the original decree. The money realised 
in execution of the original decree against defendants 3 and 4 
could no longer be deemed to be money paid in satisfaction of 
the decree which has been passed by the appellate Court against 
the second defendant on the 21st February, 1929. On the 
passing of the latter decree, the obligation to refund the sum of 
money realised from defendants 3 and 4 immediately arose and 
the security bond executed by the plaintiff and by which he 
undertook to refund the said sum of money on the security of 
his immovable property became operative. There is no obliga- 
tion on the part of the plaintiff to make restitution of any sum 
of money to the second defendant nor could the second defen- 
dant in virtue of the appellate decree call upon him to refund 
any sum of money realised in execution of any wrong decree 
against him. As therefore the sum of money realised from 
defendants 3 and 4 in execution of the original decree could no 
longer be said to be moneys received in satisfaction of the decree 
against the second defendant the right to execute the appellate 
decree against the second defendant arose on the date of the 
passing of the said decree, namely, 21st February, 1929. The 
cases relied on by Mr. Desikan and also by the lower Court seem 
to me to be distinguishable. Mangamma Nayakuralu v. Rama- 
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dasappa Nayanimvarul was the first case relied on with consi- 
derable emphasis. In that case, a decree was passed by the first 
Court for a sum of money against the judgment-debtor. In 
execution of the said decree, certain zamindari properties were 
attached. In order to save that property from being sold, the 
judgment-debtor paid the money and satisfaction of the decree 
was entered up and the execution petition was dismissed. But 
the decree was modified in appeal by adding the words “exclu- 
ding the zamindari” thus making it clear that the amount of 
the decree is not realisable fromthe zamindari property; but the 
obligation of the judgment-debtor to satisfy the decree amount 
was not interfered with. After the passing of the decree, the 
judgment-debtor applied for refund of the amount paid by him 
by reason of the wrongful attachment of the zamindari property. 
An order of refund was made and after payment of the said 
sum of money the decree-holder applied to execute the decree 
against the judgment-debtor. Under such circumstances the 
question arose whether Art. 181 or Art. 182 would apply. 
Odgers and Wallace, JJ., held that Art. 181 and not Art. 182 
would apply on the ground that the starting point for limitation 
could not be the date of the appellate decree because by virtue 
of the previous order of satisfaction it was incapabale of exe- 
cution on that date. Therefore by applying the test formulated 
in Rameshwar Singh v. Homeshwar Singh’, they were of the 
opinion that in the circumstances the decree must be held to be 
incapable of being enforced on the date of the appellate decree. 
Odgers, J., observes :— 


“A quite possible viewis that down to 1918 the decree was in fact non- 
executable by the decree-holders as they had been paid in full.” 


Wallace, J., observed: 


“When the decree-holder in the present case got his final decree as 
amended by the High Court, the decree he had obtained in the lower appel- 
late Court was already satisfied and would remain satisfied unless the judg- 
ment-debtor chose to recover by appropriate proceedings the amount already 
paid. In my view the decree-holder could not, at least until the judgment- 
debtor demanded restitution, apply for execution of the amended decree. 
Until then it was not a decree capable of execution and Art. 182 would have 
no application. Art. 181 must therefore apply.” 


It is clear from these observations that the judgment-debtor 
whose liability to satisfy the decree remained unaffected, did 
pay money in satisfaction of the decree and it was a proper 


pO etait 
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payment in satisfaction thereof. Therefore it can be said that 
unless the judgment-debtor chose to recover the same by appro- 
priate proceedings the decree must be deemed to have been 
satisfied and until the order of satisfaction is set aside, the decree 
would be incapable of enforcement. But the facts in this case 
are different. 

The next case relied on is Raminidy Venkata Appa Row 
v. Lakkoju China Ayyannai. The facts in that case are as 
follows. The plaintiff in that case obtained a mortgage decree 
and had the property sold on the 10th December, 1898; but the 
sale was set aside on the 9thof October, 1900, at the instance of 
the judgment-debtor. The purchaser applied for the refund of 

[j 
the purchase money on the 19th June, 1901. The Court ordered 
the decree-holder to refund. On the 20th June, 1904, the 
decree-holder applied for execution. The learned Judges held 
that the application was not barred by limitation. The ground 
of the decision is thus stated by the learned Judges :— 

“The decree-holder is not however bound to do anything except pay on 
demand; S. 315 of the Code of Civil Procedure empowers the auction pur- 
chaser to require re-payment, hut does not impose upon the decree-holder 
the duty of tendering the money as soon as the sale is set aside, Can he then, 
so long as he holds the money, apply for another sale?.. . . . So here the 
judgment-debtor’s action in getting the sale set aside did not injure the 
decree-holder until he was compelled to refund the purchase money to the 
purchaser, and till then he had no right to call upon the judgment-debtor to 
pay his debt a second time. He could not resist the claim of the purchaser 


before the District Munsıf, and at the same time apply for execution of his 
decree against his judgment-debtor.” 


In this view they apply Art. 178 of the Limitation Act(XV 
of 1877) observing that although there were undoubtedly diffi- 
culties in the way of excluding the case from the purview of 
Art. 179 of the said Limitation Act, they were not prepared to 
dissent from the two cases referred to, one of the Calcutta High 
Court and the other of the Bombay High Court which applied 
Art. 178 under similar circumstances, as otherwise monstrous 
injustice would ensue. It will be then seen that the case the 
learned Judges were dealing with was that of a sole judgment- 
debtor whose property was sold and it may be argued that until 
the date of the order for refund, satisfaction against the 
judgment-debtor could be deemed to be subsisting because the 
decree-holder was retaining in his hands the sale proceeds of the 


1. (1906) 17 M.L.J. 194: LL.R. 30 Mad, 209. 
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judgment-debtor’s property. But the case here is different. 
However, with due respect to the learned Judge, the view taken 
in this case does not commend itself to me to be sound. It will 
be seen that the moment the sale is set aside the obligation 
to refund the purchase money to the purchaser arose. The 
money in the hands of the decree-holder must be deemed to be 
money had and received to the use of the purchaser which in 
equity he was bound to refund to the purchaser. The money 
therefore could no longer be money realised from the property 
of the judgment-debtor by the fact of the sale having been set 
aside and the property of the judgment-debtor being restored to 
him. It is not therefore possible to understand the observations 
of the learned Judges when they observe that till the money was 
refunded the decree-holder had no right to call the judgment- 
debtor to pay his debt a second time. It seems to me that the 
moment the sale is set aside, the order of satisfaction goes, the 
decree is capable of execution and the right to apply accrues 
from the date of the setting aside of the sale, and even if 
Art. 178 applied, the right would have accrued from 9th 
October, 1900 and not on 19th June, 1901. I am not able to 
understand what any question of damage has to do with the 
construction of Art. 178 or Art. 179 of the Limitation Act. 
Mr. Desikan also relied on the decision in Borojo Charchs v. 
Basudebo Dossi. The said decision only follows Raminidy 
Venkata Appa Row v. LakkojuChina Ayyanna’ and is based on 
the theory of damage. But these decisions do not apply to the 
facts of this case. The logical result of giving effect to the 
contention of the respondent would be that he can by his own 
act or default indefinitely postpone the period of limitation for 
the execution of the decree. To put the matter concretely, in 
this case by virtue of the security bond executed by the plaintiff, 
defendants 3 and.4 may wait for 12 years and take proceedings 
to realise the amount to be refunded and the said proceedings 
may take any length of time before the amount is actually 
realised and all this time the decree against the second defen- 
dant must be deemed to be alive, a result which ought not to be 
allowed, unless there is a compelling provision of law to do so 
and I have not been shown any. I am therefore of the opinion 
that Art. 182 is applicable and the execution application is 
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barred by limitation. I may observe that the respondent’s 
counsel did not seek to support the judgment of the lower Court 
on the ground that the execution application in question is a 
continuation of the prior execution application. 

I therefore reverse the decision of the lower appellate 
Court and restore that of the District Munsiff with costs 
throughout. 

Leave to appeal refused. 

S.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JUSTICE WADSWORTH. 
` Emani Satyanarayanamurthi, Manager 
of Sree Bala Tripura Sundari Rice 





Mill, Attili .. Appellani* (Plaintif) 
v. 
Katuri Gopalan and another .. Respondents (Defen- 
danis). 


Partnership —Clanse in partnership deed for legal representatives ofa 
deceased pariner continuing partnership as before—If specifically enforceable 
—Refusal by representative to continue partner—Remedy of partnership-—S wit 
for contribution for loss—Rekef of damages for breach of consent, tf can be 
gtuen. 

A deed of partnership contained a covenant to the effect that “if any of 
the shareholders should die while the business of the firm is carried on, his 
heir or his representatives shall after his lifetime be a partner in his place, 
being entitled to the right and interest of the said partner, and he shall get 
the business done subjecting himself to the abovesaid terms and on that 
account neither the partnership should be cancelled nor would it come to an 
end.” 

Held, that such a covenant to continue the partnership cannot be 
specifically enforced and the effect of the death of the partner coupled with 
the refusal of the representatives to continue the partnerahip will be the 
dissolution of the firm. 

In a suit to recover money due by way of contribution towards the loss 
incurred by such a partnership from the sons of a deceased partner, it is not 
permissible to give relief by way of damages for the breach of the contract 
entered into by the father because the basis of the claim for damages for 
breach of a covenant to continue @ partnership is totally different from the 
basis of a claim for a proportionate share of the loss from a particular 
partner. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 63 of 1935 preferred against 
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the decree of the Court of the District Munsif of Tanuku in 
O. S. No. 394 of 1931. 

B. Sitarama Rao for Appellant. 

A, Lakshmayya for Respondents. 

The Court delivered the following 

JupGMENT.—The appellant was the plaintiff in a suit 
brought on the basis of a deed of partnership to recover money 
due by way of contribution towards the loss incurred by the 
partnership from the defendants as sons of a deceased partner. 
The basis of the suit is a covenant in the deed of partnership 
which runs as follows :— 

“If any of the shareholders should die owing to an act of Providence 
while the business of the firm is being carried on, his heir or his represen- 
tatives shall after his life time be a partner in his place, being entitled to the 
right and interest of the said partner, and he shall get the business done 
subjecting himself to the aforesaid terms and on that account neither the 
partnership should be cancelled nor would it come to an end.” 

The plaint alleges that the partnership worked at a loss 
and that bya resolution of the shareholders the plaintiff was 
authorised to collect the proportionate quotas of the loss from the 
various shareholders on behalf of the firm, that the father of 
the defendants having died, all his properties passed to his sons, 
the defendants, that the first defendant has been taking part in 
the management of the partnership firm and that the second 
defendant is liable because the business of the firm has been 
managed for the benefit of the family. It is established that 
the defendants’ father died in September, 1929, that the firm 
incurred a loss in the year 1929-1930 and that the defendants 
on demand paid on 21st March, 1931, their quota towards this 
loss. The suit was filed in July, 1931, for what is claimed as 
the proportionate amount of the loss of the firm incurred in the 
year 1930-31. It has been found as a fact by the lower appellate 
Court that the first defendant did not become a partner at his 
father’s death or take part in the management of the firm. Asa 
matter of fact in September, 1929, when defendants’ father died 
both the defendants were minors and they could not legally have 
become partners though they might have been admitted to the 
benefit of the partnership with reference to S. 247 of the 
Contract Act which governs the suit. It is established by the 
decision in Lancaster v. Alsupi, that a covenant by a deceased 
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partner binding his executors to continue the partnership cannot 
be specifically enforced against the executors and that the effect 
of the death of the partner coupled with the refusal of the 
executors to continue the partnership will be the dissolution of 
the firm. The learned Judge suggests, however, that the surviv- 
ing partners might have a right of action for damages against 
the executors for the breach of the covenant of the deceased 
partner that his representatives should continue the firm. 

It is not now argued that the defendants in view of the 
findings of the lower appellate Court can be held liable for the 
trading loss qua partners; but it is suggested that the amount 
may be recovered from them by way of damages for the breach 
of the contract entered into by their father that the partnership 
should be continued by his representatives after his death. It 
seems to me that there are two very grave objections to this 
contention. One is that the basis of a claim for damages for 
breach of a covenant to continue a partnership is totally different 
from the basis of a claim for a proportionate share of the loss 
from a particular partner. In the latter case all that the plaintiff 
has to do is to ascertain the total loss, divide it amongst the 
various shareholders and claim proportionately. But a claim 
for damages for breach of a covenant to continue a partnership 
would necessarily be based on the loss which the firm suffered, 
not by reason of its unsuccessful trading in a particular year, 
but as a consequence directly flowing from the withdrawal of 
one of the partners from the firm. Quite conceivably such a 
claim for damages might be made when the firm as a whole 
had made a profit. In any case it has no direct relation to the 
amount of profit or loss made by the firm in a particular year. 
Incidentally I may observe that the defendants have paid their 
quota of the actual loss sustained by the working of the business 
during the year in which their father died and there is little in 
the evidence to indicate that the firm suffered any loss by the 
withdrawal of the defendants’ father which is not adequately 
compensated by what has been paid. 

A second objection to the remedy suggested by Mr. 
Sitarama Rao for the appellant is the fact that this is not a 
remedy which has been sought in the plaint. The plaint proceeds 
quite clearly on the footing of an obligation under the partner- 
ship deed whereby the defendants are bound to pay their quota 
of the trading losses. This is quite a different action from one 
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in which the firm claims damages for a breach of a covenant to 
continue the business as a partnership by the representatives 
ofa deceased partner. 1 say nothing about the further ground 
on which the plaintiff has been non-suited, namely, his capacity 
to sue as the sole representative of the firm. The appeal is 
dismissed with costs. 

Leave to appeal refused. 

S. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PrRESENT:—Sm ALFRED HENRY LioneL Leaca, Chief 
Justice AND MR. JUSTICE SOMAYYA. 





Chaganti Veeresalingam .. Appelant* (Petitioner) 
v. 
Mallampalli Subbarayudu and 
others .. Respondents (Respondents 
and nü). 


Securtty—Bond—Construction to be strict—Bond mentioning a condition 
—A ppellant and another liable on the bond—Success of one of them—Refund 
cannot be claimed unless both succeeded tn the appeal. 

Surety bonds have to be construed with strictness. A surety can only be 
held to his bond if the condition of liability has been fulfilled, 


Where the appellant and another (defendants) deposited in the trial 
Court the amount of decree and executed a bond which ran as follows: “If 
the defendants should succeed in the appeal preferred in the Subordinate 
Judge’s Court we agree that the said amount may be recovered by means of 
the property given as security and also from us personally and we have given 
the undermentioned property as a security for the said amount, retaining the 
same in our possession”, but one of the respondents in appeal withdrew the 
amount on a security bond signed by the other two respondents along with 
him, on the question whether the appellant on succeeding in the appeal was 
entitled to a refund when the appeal was dismissed against the other appel- 
lant with him. é 

Held, that since the liability of the sureties in the bond was made depen- 
dant on both defendants’ succeeding in appeal, the success of the appellant 
would not entitle him to a refund of the money. 


Appeal under cl. 15 of the Letters Patent against the 
judgment and order of the Hon’ble Mr. Justice Cornish dated 
the 9th day of September, 1936 and passed in appeal against 
Appellate Order No. 136 of 1931 preferred to the High Court 
against the order of the Court of the Subordinate Judge of 
Narsapur dated 24th October, 1930 and made in A. S. No. 109 
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of 1930 (E. P. No. 481 of 1930 in O. S. No. 412 of 1925, 
District Munsif’s Court, Tanuku). 

V. Suryanarayana for Appellant. 

Ch, Raghava Rao, P. Somasundaran and T. R. Thiyaga- 
rajan for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice —The third respondent filed a suit in the 
Court of the District Munsif of Tanuku against the appellant 
and his mother-in-law, one Brahmaramba, for the recovery of 
certain jewels or, in the alternative, damages for conversion, 
and obtained a decree against both the defendants for the pay- 
ment of Rs. 1,275-1-0, including costs. The appellant and his 
mother-in-law filed an appeal in the Court of the Subordinate 
Judge of Narsapur and pending the hearing applied for an 
order staying execution of the decree. The application was 
granted on the condition that they deposited the full amount of 
the decree in the trial Court with liberty to the decree-holder to 
withdraw the amount on furnishing security. The appellant 
deposited the amount and it was withdrawn by the third respon- 
dent on a security bond being signed by the first and the second 
respondents. The second respondent has died during the pen- 
dency of the appeal and his estate is represented by the fourth 
respondent. The Subordinate Judge set aside the decree of the 
District Munsif so far as it affected the appellant, but dismissed 
the appeal of his mother-in-law. As the result of this decision 
the appellant applied to the District Munsif for an order against 
the third respondent and the sureties for the refund of the 
money. The District Munsif granted the application. The 
sureties challenged the correctness of this order so far as it 
affected them in an appeal to the Subordinate Judge. The 
Subordinate Judge allowed the appeal, basing his decision on the 
wording of the security bond. Although the third respondent 
had not appealed the Subordinate Judge also set aside the order 
as against her. The appellant then appealed to this Court. The 
appeal was heard by Cornish, J., who concurred in the decision 
of the Subordinate Judge so far the sureties were concerned, 
but restored the order of the District Munsif against the third 
respondent. 


It is quite clear froma perusal of the security bond that the 
decision of Cornish, J., is correct. The bond recites that the 


Leach, C. J. 


Padmasani 
Bai 


v. 
Sabapathy 
Mudaliar. 


284 THE MADRAS LAW JOURNAL REPORTS. [1939 


defendants, namely, the appellant and his mother-in-law, should 
deposit the money in Court and the condition of the bond was 
this: 

“Tf the defendants should succeed in the appeal (preferred) in the 
Subordinate Judge’s Court we agree that the said amount may be recovered 
by means of the property given as security and also from us personally; and 
we have given the undermentioned property as a security for the said amount, 
retaining the same in our possession.” 


It will be observed that the liability of the sureties is here 
made dependant on both the defendants succeeding in the appeal. 
The appellant succeeded, but his mother-in-law failed. We are 
asked to read the word ‘‘defendants” as meaning the defendants 
or either of them. This would mean reading into the bond 
something which is not there. Surety bonds have to be 
construed with strictness. A surety can only be held to his 
bond if the condition of liability has been fulfilled. The condi- 
tion of liability has not been fulfilled in the present case. It is 
unfortunate for the appellant, but no other construction is open 
to the Court. Itis incumbent upon a party especially upon a 
party who is to be benefited by it, to see that the security bond 
is properly drawn up. The appellant did not take the precaution 
which he should have done and he must suffer for his neglect. 
The appeal will be dismissed with costs in favour of the first 
respondent. 

K.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRE ENT:—MR. JUSTICE SOMAYYA. 





T. A. Padmasani Bai .. Appellani* (Plaintif) 
v. 
Sabapathy Mudaliar .. Respondent (Defendant). 


Practice—Local inspection by Judge—Result of, if can form basis of 
judgmeni—Evidence contra to impressions of judge at local inspection—Duty 
of Judge to put tito witnesses. 

A local inspection of premises made by a Judge should be used by him 
only to test the accuracy of the evidence letin. He should not make his 
knowledge the sole evidence for determining the question raised before him, 
without making a note of his impressions and giving opportunities to the 
parties to let in counter evidence and explain what he noted at the inspection. 

Where therefore in a suit for declaration of plaintiffs right to light and 
air to a room through a window, the only evidence was that of the plaintiff to 
the effect that it was the only window, etc. and there was no evidence contra, 
it ia not proper for the Court to base a conclusion on foot of the existence 





*C C C A. No. 32 of 1937. 17th March, 1939. , 
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of another window or door in the room as seen by him at a local inspection, 
without recording it and putting it to the plaintiff in cross-examination. 

Appeal against the decree of the Principal City Civil Judge 
of the City Civil Court, Madras, in O. S. No. 1000 of 1936. 


M. N. Duratswomt Atyangar for Appellant. 
K. S. Narayana Aiyar for Respondent. 
The Court delivered the following 


JUDGMENT.—Plaintiff is the appellant. She filed the suit 
out of which this appeal arises for a declaration of her right to 
light and air to a room in her house, which she was using as a 
kitchen. She complained that the window through which she 
was getting light and air was threatened to be obstructed by a 
construction which the defendant proposes to put up in his own 
house. The defendant denied the easement right claimed by the 
plaintiff. Two issues were raised: 

“(1) Has this window been there for the statutory period? (2) If so, 
will the proposed construction of defendant, have the effect of diminishing 
the flow of light and air to such an extent as to entitle the plaintiff to the 
injunction claimed?” 

There was only one witness examined at the trial and that 
is the plaintiff. She gave evidence that the window has been 
there at least from 1909 when she purchased the property. She 
also said that that is the only window on the southern side and 
if it is closed there will be no light and air in the room and 
that it would not be possible to cook properly. There was no 
cross-examination except to elicit that in 1924 she put up a 
chimney to the kitchen and that the smoke will get out through 
the chimney. No evidence was adduced on the side of the 
defendant. The learned Judge has found that the plaintiff has 
established the easement of light and air through the window 
in the kitchen of the plaintiff. That finding is not challenged 
‘before me. The learned Judge made an inspection of the 
premises on the day prior to the date of the trial. In the judg- 
ment he gave various directions which, if observed by the 
defendant, would, in his opinion, be enough to protect the right 
of the plaintiff which he finds in her favour. In the judgment 
there is a reference to a window on the northern side of the 
. plaintiffs room and also to a door way on that side through 
which he says a fairly good amount of light and air gets into 
the plaintif’s kitchen. It is complained before me by the 
appellant’s learned Advocate that the window on the northern 


286 THE MADRAS LAW JOURNAL REPORTS. [1939 


side is so situated that practically there is no light and air 
coming through that window. There are also other observations 
made by the learned Judge which are all evidently based upon 
the impressions that. he formed at the time when he made the 
local inspection. In cross-examination the defendant did not 
elicit from the plaintiff any of the facts on which the judgment 
is now based. Nor did the learned Judge think it necessary to 
put those questions to the plaintiff and have her answers on 
those points. The learned Judge has based his judgment solely 
on the impressions formed by him at the time of his local 
inspection and has come to a conclusion quite contrary to the 
only evidence on the point, namely, that if the alterations 
proposed by the defendant were carried out the room would be 
rendered useless tor the purpose for which it is being used. The 
Judge did not make any notes of inspection and he has not 
placed on record what it is that he found on inspection so as to 
enable this Court to come to an independent conclusion whether 
his decision is right. In Syed Ahamad Sahib Shuteri v. The 
Magnesite Syndicate, Lid.,1 which was decided by Seshagiri 
Aiyar and Kumaraswami Sastriar, JJ., it is said: 

“Even under the old Code it was beld by the Judicial Committee of the 
Privy Council that a judgment should not be based solely on the result of 
the personal inspection by the Judge. (See Kessowji Iseur v. G. 1. P. Railway 
Co.*) The same reasoning applies to cases instituted under the new Code. 
(See Ratkishori Ghose v. Kumudini Kanta Ghose*.) The inspection which a 
Judge makes should be used by him only to test the accuracy of the 
evidence let in. He should not, without submitting himself to the test of 
croas-examination make his knowledge the sole evidence for determining the 


question raised before him. We have no hesitation in holding that the 
procedure of the learned Judge has seriously prejudiced the appellant.” 


The decision of Anantakrishna Aiyar, J., in Municipal 
Council v. Velayudha Menont is also to the same effect. He 
says: 

“I must say that, though it is open to Courts who have to record 
findings on questions of fact, and though it may also be proper for the Court 
in proper cases to make local inspection with a view to understand and 
follow the evidence in the case and to appreciate ıt properly, Iam clear that 
it is not open toa Court either of first instance or of appeal to base the 
Court's findings of fact solely on the result of its local inspection nor without 
giving opportunities to the parties to let in counter evidence and explain what 
is recorded as the result of the inspection.” 

n CO CL ean e 
I. (1915) 28 M.L J. 598: LL.R. 39 Mad. 501. 
2, (1907) 17 M.L.J. 347: LR. 34 LA. 115: IL.R. 31 Bom. 381 (P.C.). 
3. (1910) 15 Cal. L.J. 138. 4. ALR. 1931 Mad. 531. 
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In the present case, as I said before, the judgment is based 
solely on the observation made by the Judge at the time of his 
local inspection and he has not placed on record what it is that 
he found at the time. These points were not put to the 
plaintiff and her answers elicited. In this state of the record, 
I am constrained to reverse the decision of the lower Court and 
to send the case back for disposal according to law. Costs of 
this appeal will abide and follow the result. 


{t is notto be understood that I agree with the observations 
of the lower Court as regards the standard of proof which 
the plaintiff has got to adduce before succeeding in the suit. 


Si Va Va Appeal alowed and remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—~MR. Jusrıce PANDRANG Row AND MR, JUSTICE 
ABDUR RAHMAN. 


Kizhakkepat Palat, deceased Lakshmi 
Kutty Amma’s daughter Kunhi- 
lakshmi Amma and others .. Appellanis* (Plaintiffs) 
YV, 
Kizhakkepat Palat, deceased Lakshmi 
Kutty Amma’s children Tavazhi 
Karnavan and Manager, Krishna 
Menon and others .. Respondents (Defen- 
i dants). 

Morumakkathayom Act (XXII of 1932), Ss. 41 and 43 (4)— Tarwad regis- 
tered—Tavazhi possessing separate properiies—Suit for partition mainiatna- 
ble—Tavarhi not governed by S. 43 (4). 

On the question whether aftera Marumakkathayam tarwad has been 
registered as impartible under S. 43 of the Marumakkathayam Act (XXII of 
1932), a tavasht of that tarwad which had separate properties is not governed 
by the provisions of Chapter VI of the Act which permits a partition of such 
Properties as if the tavasht were a tarwad, 

Held, that a suit for partition is maintainable under S.41 of the Act 
in spite of registration of the main tarwad as impartible. 

It is clear that ‘tarwad’ in cl. (4) of S. 43 means the tarwad which was 
actually registered as impartible and nothing more; in other words, it 
is only the property of the tarwad which has been registered as impartible, 
that is to say, the tarwad’s properties that are removed from the operation 
of Chapter VI of the Act relating to partition till the registration is cancel- 
led. It would not have been intended to affect in any way the specific provi- 
sions of S, 41 which say that the provision of the chapter relating to partition 
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shall apply to every fovashi possessing separate propetis asif it werea 
tarwad. . 

Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in O. S. No. 70 of 1936. 

K. Kuttikrishna Menon and C. Vasudeva Mannadiar for 
Appellants. © 

T. R. Venkatarama Sastri, A, P. Kuttisankara Menon, 
K. V. Gopalakrishnan Nair, Ch. Raghava Rao and M. Chinnap- 
pan Nair for Respondents. 


The judgment of the Court was delivered by 


Pandrang Row, J.—The only point that arises in this 
appeal is whether after a Marumakkathayam tarwad has been 
registered as impartible under S. 43 of Marumakkathayam Act 
(XXII of 1932), a tavasht of that tarwad which possesses 
separate properties is not governed by the provisions of 
Chapter VI of the Act which permits a partition of such pro- 
perties as if the tavazhi were a tarwad—vide S. 4i of the Act. 
It is clear from the Chapters V and VI that in the case of 
tavashtes possessing separate properties, the provisions of the 
two Chapters are made applicable to such tavashtes as if they 
were tarwads—vwide Ss. 37 and 41 of the Act, and the reason 
is obvious because where there are separate properties belong- 
ing to a tavashi, so far as the management of the properties 
and their partition is concerned, there is no reason for making 
any difference between tavashtes possessing separate properties 
and tarwads, S. 41 runs as follows :— 

“ The provisions of this chapter shall apply to every tavashi possessing 
separate properties as if it were a tarwad,” 
and it is clear from S. 38 that any sub-tavashi represented 
by the majority of its major members may apply for partition 
of such tavashi properties. This is aright given in express 
terms by Ss. 41 and 38 of the Act, and there is therefore no 
scope for the application of S. 50 (b) of the Act. It has not 
been contended before us that S. 50 (b) has any bearing on the 
present case, once it is found that, under Ss. 41 and 38, the 
right of partition exists in this case. Reliance is however, 
placed on the respondents’ side by Mr. Venkatarama Sastri 
on the provision contained in S. 43 (4) which runs as follows: 


Ta On such registration, the provisions of Chapter VI shall not apply to 
such tarwad unless and until the Registration is cancelled under S. 44.” 
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He contends that. the word “tarwad” here means not merely 
the tarwad as defined in the Act but every branch of it, so that 
once a tarwad is registered as impartible, no tavashi can have 


its separate properties partitioned between members of the - 


tavashi itself or between its sub-tavashies. There is, in our 
opinion, no warrant for this construction. In the first place, it 
is not reasonable to support that the Legislature meant to give 
to members of the tarwad a voice in deciding whether the 
separate properties of a tavagzhiin which they have no concern 
as such should be partible or impartible. Secondly, the word 
“tarwad” is defined in the Act itself as the group of persons 
forming a joint family with community of property governed 
by the Marumakkathayam Law of inheritance. There is not the 
usual clause “unless the context shows otherwise” in this defini- 
tion, nor does the context in S. 43 (4) show that the word 
‘tarwad’ is used in any other sense. It is clear that ‘tarwad’ in 
cl (4) of S. 43 means the tarwad which was actually register- 
ed as impartible and nothing more; that, in other words, it is 
only the property of the tarwad which has been registered as 
impartible, that is to say, the tarwad properties, that are remov- 
ed fromthe operation of Chapter VI of the Act relating to 
partition till the registration is cancelled. It would not have 
been intended to affect in any way the specific provisions of 
S. 41 which say that the provision of the Chapter relating to 
partition shall apply to every tavazhi possessing separate pro- 
perties as if it were atarwad. We are therefore unable to 
‘accept the view of the Court below on this point. 

The finding of the lower Court on the first issue to the 
effect that the suit for partition is not maintainable is set aside. 
We find that the suit is maintainable under S. 41 of the Act in 
spite of the registration of the main tarwad as impartible. The 
appeal is therefore allowed and the suit is remanded to the 
Court below for disposal according to law after deciding the 
other issues, as the Court below dismissed the suit on the preli- 
minary ground that the suit was not maintainable and the 
other issues have not been decided. The costs in the Court 
below will be provided for by the Court below in its revised 
decree. The appellants are entitled to their costs of this appeal 
to be paid by respondents 1, 8 and 25. The court-fee paid on 
the memofandum of appeal will have.to be refunded to the 


appellants. 
KC. Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice ABDUR RAHMAN, 


Velur Munuswami Mudaliar .. Petitioner* (2nd Defendant) 
v. - 
Darwaija Raghupathi .. Respondent (Plaintif). 


` Civil Procedure Code (V of 1908), S. 10—‘Matter in issue’ meaning of— 
A suit when debarred under the section, 

The expression ‘the matter in issue’ as used in S. 10 of the Civil Proce- 
dure Code does not mean any matter in issue. The matter in issue ina 
previously instituted suit obviously refers to the entire subject-matter in 
dispute and not to one of the issues, however important it may be fo1 the 
decision of the suit. 

`. Where the EEO EEE that inasmuch as the main point between 
the parties in the present suit and an earlier one related to the occupancy 
rights claimed by the petitioner, he was entitled to demand a stay of the 
present suit, till the appeal against the earlier one was disposed of, 

Held, that since the matters in issue in both the suits were not the same, 
owing to the amounts claimed having been for different periods, S. 10 of the 


.Ctvil Procedure Code would not debar the trial of the present suit. 


Petition under S. 25 of the Provincial Small Cause Court 
Act and S. 224 of the Government of India Act praying the 
High Court to revise the judgment and order of the Court of. | 
the District Munsiff of Tirupati dated 27th January, 1936 and 
made in I.A. No. 2 of 1936 in S. C. No. 861 of 1935. 

B. C. Seshachala Atyar. for Petitioner. 


D. R. Krishna Rao for Respondent. 


The Court delivered the following 
Juvcment.—This isa petition for revision against the 
order of the District Munsiff of Tirupati rejecting the peti- 
tioner’s application for stay of suit No. 861 of 1935 under S. 10, 
Civil Procedure Code, until the matter in Appeal No. 6 of 1934 
pending in the District Court of Chittoor is decided. It has 
been urged on behalf of the petitioner that inasmuch as the 
main contention between the parties in the present suit and 
in Appeal No. 6 of 1934 relates to the occupancy rights claimed 
by the petitioner he is entitled to demand a stay. It cannot be 
disputed that the provisions contained in S. 10 are mandatory, 
in character and when the facts of a particular case invoke the 
operation of that section, the Courts have no’ other alternative 
but to give effect, to it and stay the suit. l have therefore to 
deterroine if the ‘matter in issue’ in the present suit is directly 


` # CR, P: No, 299 of 1936. -~ 2nd September, 1938, 
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or substaritially in issue in Appeal No. 6 of 1934, which must be 
taken to be the continuation of a previously instituted suit. 

At this stage it will be convenient to state that the first suit 
was filed on behalf of the respondent for rent in respect of a 
particular period and the present suit is in respect of a subse- 
quent period. It is not quite clear from the record which is in 
the High Court whether the rents claimed in both the suits were 
for the same plots of land. The Counsel for the respondent 
asserted before me that they were different. The Counsel for 
the petitioner, on whom the onus lay toshow that the provisions 
of S. 10, Civil Procedure Code, applied to the facts of this case 
and that the order of the lower Court was wrong, was unable 
to deny the fact alleged by the counsel for the respondent. 
Assuming however for the sake of argument that the area of 
land comprised in both the suits was identical, the question still 
remains to be decided if “the matter in issue” in the prior suit 
isthe same. The petitioner’s counsel contends that the question 
of the nature of tenure in both the suits is common and this is, 
it is urged, the main issue in both the suits. But the expression 
“the matter in issue” as used in $. 10, Civil Procedure Code, 
does not mean any matter in issue. The matter in issue in a 
previously instituted suit obviously refers to the entire subject- 
matter in dispute and not to one of the issues, however impor- 
tant it rnay be for the decision of the suit. 

In this case, even if the area of the land in both the suits 
ig regarded to be the same, the amount claimed in the latter suit 
is apparently for a different period from the amount claimed in 
the former suit. The matters in issue in both the suits are 
therefore not the same. S.10, Civil Procedure Code, does not 
therefore debar thé trial of this suit. The revision is second 
ingly rejected with costs. 

It is unfortunate that this petition has been pending’ for 
two years although the order passed by the learnéd judge 


admitting the revision on 31st August, 1936, was that the Civil ` 


Revision Petition would be posted within a month: It is also 
surprising that the appeal pending in the District Court of 
Chittoor has not been decided up till now. Both these questions 
must be investigated and I should be informed of the reasons 
why the Civil Revision Petition was not posted earlier and how 
the matter in appeal has not been so far disposed of. 

K.G Revision dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR. 
Varagunarama Pandia Chinnathambiar .. Petitioner* 


(Petitioner) 
v. 
Rengasamy Naidu and others .. Respondents 
l ` (Ryots). 


Madras Estates Land Act (IX of 1908), S. 20-4—Order of Collector— 
Whether High Court cam tnterfere under S. 115, Civil Procedure Code (V 
of 1908)—Doctrine of res judicata whether applicable to such orders, 


Where a Collector of a district passed an order on an application made 
under S. 20-A of the Madras Estates Land Act, 


Held, that it was a matter in which the High Court could not interfere 
under S, 115, Civil Procedure Code. 


It is not in every case that parties may be prejudiced by orders passed by 
Collettors under the Estates Land Act and that the Collector can be deemed 
to have acted as a Court or that this Court will be justified in interfering 
under S, 115, Civil Procedure Code. 


Applications of the kind contemplated by S. 20-A are not matters to 
which the doctrine of res judicata can be applied. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the District Collector of Tinnevelly dated 8th February, 
1937 and made in D. Dis. No. 274 of 1937. — 

A. Swaminatha Atyar and S. Thiagaraja Aiyar for Peti- 
tioner. ~ 

V. Viyyanna and G. Srinivasa Aiyangar for Respondenis. 


The Court delivered the following 

JupcmMENtT.—This is a petition asking this Court to revise 
an order passed by the Collector of Tinnevelly on an application’ 
made'to him by the Zamindar of Sivagiri under S. 20-A of the 
Madras Estates Land Act. I cannot accede to the contention 
of the learned Counsel for the petitioner that this is a matter in 
which this Court has jurisdiction to interfere under S. 115, Civil 
Procedure Code. It is not in every case that parties may be 
prejudiced by orders passed by Collectors under the Estates 
Land Act and that the Collector can be deemed to have acted as 
Court or that this Court will be justified in interfering under 
S. 115, Civil Procedure Code. I have therefore no alternative 
but to dismiss the revision petition with costs. : 





| © GRP, No, 685 of 1937, = > 21st February, 1939, 
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In the ordinary course, I should have contented ‘myself with 
the above order; but it seems to me to be my duty.to do what I 
can to prevent the perpetuation of the mistake into which in my 
opinion the Collector has fallen in this case. I am not concerned 
with the merits or the validity of the order passed’ by Mr. 
Warren on a previous occasion, that is, on 4th April, 1936, nor 
even with the contention that that order is vitiated by his omis- 
sion to observe the statutory rules. I only note that I am told 
by the learned Counsel for the respondent that Mr., Warren’s 
order was passed before the present statutory rules came into 
force and that he acted in accordance with the rules then in 
force. l only propose to point out that the later order of 
8th February, 1937, passed by a successor of Mr. Warren which 
is now sought to be revised is not right in so far as it purports 
to be based on the doctrine of res judicata. There are no doubt 
certain matters contemplated by the Estates Land Act in respect 
of which the doctrine of res judicata will apply. But I am 
unable to concur in the view that applications of the kind con- 
templated by S. 20-A of the Estates Land Act are matters to 
which that doctrine can be legitimately applied. That section 
contemplates that the power thereby conferred on the District 
Collector may be exercised from time to time according to 
exigencies and changing requirements. The use of the expres- 
sion “no longer required” in cl. (a) clearly indicates’ that 
it could not of course have been the intention of the legislature 
that a party could go on applying every month or every year 
under that provision without alleging any change of circum- 
stance or some other sufficient cause, since the passing of the 
previous order. If in’ stich cases the Collector dismisses the 
application, it will only be on the ground that as circumstances 
have not changed and no special cause is shown there is no 
reason for changing his opinion. It is a mistake to suppose that 


this is exactly and literally the doctrine of res judicata in its 


well-understood sense. It is because the order of the Collector 
now complained against is wholly based on his view of -the 
application of this doctrine and not upon his view ‘a8 to the 
merits of the claim that I have thought it necessary to make the 
above remarks. 


K. C. ee ~ Revision dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT ea 
PRESENT :—MR. JUSTICE WADSWORTH. 
Jeeva Ammal. ` .. Appellani* (Plaintiff) - 
v. 
Ranganatha Mudaliar .. Respondent (Defendant). 


_ Hindu Law—Claim of maintenance—Wife living away from husband in 
adultery fora long time—Proof of her subsequent conduct as clean, necessary 
for grant of starving maintenance. 

If a wife, who has left ber husband’s house as a result of ber own 
adultery and has voluntarily ved apart from her husband for a considerable 
number of years, were to compe! him to take her back into his house or to 
pay her a sum for maintenance, and on his refusal to do so, she ought to be 
required to state the truth before the Court and to offer evidence that she has 
repeated for her immorality and has been living a clean life for some appre- 
ciable time before the suit. In the absence of any such plea of evidence, the 
suit for maintenance can be dismissed. 


Kandasami Pillai v. Murugammal, (1895) IL.R. 19 Mad. 6 and Chirn- 
kula Nogalakshmamina v. Chirukula Viswanatha Sastri, (1912) 23 M.L.J. 289, 
followed. 


Appeal against the decree of the District Court of 
Chingleput in A. S. No. 315 of 1934 preferred against the 
decree of the Court of the District Munsif of Poonamalle in 
Q. S.. No. 479 of 1933. 

M. S. Venkatarama Aiyar for Appellant. 

K.S. Champakesa Aiyangar for Respondent. 

The Court delivered the following 

Jupcmznt.—The appellant, a Hindu wife, sued her hus- 
band for maintenance. The parties married in or about 1920 
and lived. together until 1926 when there was a breach. Accor- 
ding-to the findings of the learned District Judge, the -occasion 
for -this breach was the misconduct of the plaintiff and her 
adultery with her brother-in-law, resulting in a panchayat which 
éxcommunicated her. Shortly after this breach, she went away 


, to Penang where she lived until 1933. In 1933 she returned to 


India and almost at once started proceedings against her husband 
for‘maintenance. The basis of her suit is an allegation that she 
had been cruelly ill-treated-and driven from the house. The 
plaint contains no suggestion that she herself was in any way to 
blame or that she had ever strayed from the path of virtue. 
The District Judge finding that the basis of her plaint was 
untrue and that the allegations of the defendant regarding 
her. thiscOnduct had been established, dismissed the suit. 





* S, A. No. 767 of 1935. 27th February, 1939. 
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It is now contended in second appeal that even assuming 
the truth of the findings of the learned District Judge, the 
dismissal of the suit is improper and that the wife should have 
been awarded at least what is called in the text books, ‘starving’ 
maintenance. The contention is that a husband is obliged to 
_ -provide for his wife; that this obligation is nullified only by the 
` open and continuous misconduct of the wife and that if she has 


gone wrong but subsequently repents and offers to return to her. 


husband, he is obliged to provide for her minimum require- 
menis. It seems to me that if a wife, who has left ber 
husband's house as a result of her own adultery and has volun- 
tarily lived apart from him for a considerable number of years, 
is to compel him to take her back into his house or to pay her a 
sum for maintenance, on his refusal to do so, she ought to be 
required to state the truth before the Court and to offer evidence 
that she has repented for her immorality and has been living a 
clean life for some appreciable period before the suit. 


So much seems to follow from the decision of Subramania 
Aiyar, J., in Kandasami Pillai v. Murugammall, which was a 
case in which a decree for maintenance was set aside on the 
ground of recent, open and continuous misconduct on the part 
of the wife. She was held not be entitled to bare maintenance 
on the basis that a wife who has once been guilty of infidelity 
must show not merely that she was living a chaste life at the 
time of the suit, but also that her life had been chaste for a 
sufficiently long period to justify the conclusion that she was a 
reformed woman. That principle has been applied by a Bench 
in a case reported in Chirukula Nagalakshmamma v. Chirukula 
Viswanatha Sastri8. It seems to me quite clear that a woman 
cannot file a suit on the basis of her own chastity and her-hus- 
band’s misconduct and, when she is proved to be unchaste and 
her husband’s conduct is found to be irreproachable, fall back 
upon a plea of infidelity and subsequent reformation which has 
never been advanced and is not supported by the necessary 
evidence. 


Tomy mind if an unchaste wife wishes to enforce her 
right to bare maintenance against her husband on the ground 
she has ceased to live a life of unchastity and returned tothe 
path of virtue, that case should be definitely pleaded and 
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supported by defmite evidence: In the absence of any such plea or 
evidencè, the decision of thé learned District Judge. was in my 
opinion correci. The.appeal is there tore dismissed with costs. 
“ * Leave refused. i i 
"K.-C. ` '— Appeal dismissed. 
IN T HE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE WaDSWoRTS. 
Narayana Mudali and another .. <Appellants* (Defendants) 
v. 
Peria Kalathi Mudali and another.. Respondents (Plaintiffs). 


Malicious prosecution—Suit for—Nature of and incidents pertaining to— 
Burden of proof—Reasonable and probable cause—Malice—How far in 
proceedings under S. 14, Criminal Procedure Code, a swit for malicious 
prosecition could be justified—Representative action for damages in tort—~ 
Whether can lie. 

In order to sustain'a suit for ialiciotis prosecution of proceedings under 
S. 144, Criminal Procedure Code, there must be proof that the defendants 
moved the Magistrate to take proceedings and that proceedings were actually 
taken, -It mast be shown that the final termination was in favour of the 
plaintiffs. The.plaintiff must prove that the institution of the proceedings 
was malicious end that it was without reasonable and probable canse. 
Further it must, in all such cases, be proved that there was legal damage 
suffered as a consequence of the institution of the proceedings. It is not 
sufficient merely to prove that there was a petition in which an allegation 
was made of a danger to the public peace by withholding of a private right. 

The burden of proof.in such a suit lies on the plaintiff, The plaintiff 
has to show not only that the petition was malicious but that the petitioner 
had no reasonable and probable cause for bringing it. To show this, it is 
necessary not merely to point to the eventual failure of the petitioners to 
establish the civil right which they claimed; there should also be some 
indication that they did not believe that they had this civil night: for which 
they were contending. 
~ -Where the appellants were claiming certain rights in a festival which 
they had been exercising for a long period and those rights had been denied 
to them on the ground that they had failed to pay certain customary contribu- 
tions. to the funds of the temple out of which the festival was financed, and 
it was a very arguable question, granting there hail been a default in the 
payment. of contribution, whether the majority faction was justified in 
enforcing payments by refusing facilities to the minority faction to take 
part in a religious festival, 

Held, that the facta established did not justify the inference of absence 
of probable and reasonable cause or the presence of malice fora petition to 
the } Magistrate under S. 144 of.Criminal Procedure Code. 

Itis well established that a representative suit does not lie for ited 
in tort, though when a representative suit properly framed for other reliefs, 
incidentally- involves a claim for damages put forward by certain individuals 





"S.A. No. 1091 of 1934. - + 8th November, 1938, 


II] : THE MADRAS LAW JOURNAL- REPORTS, 297 


among the plaintiffs, such a claim haa been permitted to be ancillary to the 
main suit. But the plaint in this suit quite clearly sets forth the represen- 
tative character of the suit and the damages í for which the suit is filed are 
damages which, to a considerable extent, are common to the faction and not 
peculiar to the two plaintiffs. 


' Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 62 of 1934 preferred against the 
decree of the Court of the District Munsif of Ranipet in O. S. 
No. 300 of 1933. 

T. V. Ramanatha Atyar and M. Seshachalapaths for 
Appellants. 

K. Rajah Atyar and M. Krishna Bharathi for Respondents. 

The Court delivered the following 

JupcmMEenT.—The appellants were defendants in a suit for 
damages for malicious prosecution arising out of an application 
which they preferred to the Magistrateagainst the plaintiffs and 
others praying the Magistrate to take proceedings under S. 144 
of the Criminal Procedure Code. 

The trouble arose out of a dispute between two sections of 
Sengundars with reference to the conduct of a festival managed 
by their community in the village temple. The appellants 
belong to the minority faction, which, owing to dissensions, had 
refused to pay its subscriptions to the funds out of which the 
festival is financed. As a consequence of this refusal, the 
majority faction, represented by the plaintiffs in this case, refused 
to allow the appellants’ party certain privileges at the festival. 
The one with which we are now concerned was the privilege of 
making an offering known as Deeparadhana before the God, 
and having it returned intact after it had been offered. Although 
the appellants asserted before the Magistrate that their offerings 
had been refused, the whole grievance appears to have been that 
they were not allowed to get back their offerings intact as they 
thought they should be allowed. The complaint to the Magis- 
trate, Ex, VI, describes the history of the quarrel, states that 
the respondents were preventing the petitioners from participating 
in the Deeparadhana as per mamool and that the continuance of 
the -festival in view of this dispute is likely to involve serious 
breach of the peace; the petitioners therefore pray the Magistrate 
either to direct the majority {action and the Gurukkal to give 
the petitioners the customary facilities for Deeparadhana, or to 
prevent the conduct of the festival in the absence of such facili- 


ties. The Magistrate apparently went to the village on the same 
38 
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day; the respondents to the petition asked time to file their 
objections ; consequently, on that same day, an order was issued 
(Ex. E) temporarily prohibiting the festival. On the 10th, 
that is to say, three days later, both parties presented an 
adjournment petition with a view to compromise. On the 
13th, the Magistrate passed orders referring to the admissions 
regarding -the customary levy of contributions, stating that 
though the respondents might not be justified in enforcing the 
payment by refusing Deeparadhana, there was no necessity to 
prevent the conduct of the rest of the festival in view of the 
undertaking of the respondents that it should be peaceful and 
of the arrangements made for a police guard. After this order 
ihe festival was concluded. 


_ There were two other suits filed by the appellants, one 
relating totheir rights in the Kappukattw ceremony with which 
we are not now concerned and the other relating to the rights 
in the Deeparadhana ceremony. The appellants succeeded in 
all the suits in the trial Court and in all the suits failed before 
the lower appellate Court. I have passed orders dismissing the 
second appeals from the decisions in the two connected suits 
mainly onthe ground that they relate to matters of ritual outside 
the jurisdiction of the Civil Court. 


In the present second appeal, various contentions have 
been raised ; firstly, it has been contended that there was no prose- 
cution properly speaking and therefore that no suit for damages 
for malicious prosecution can lie. Now, with reference to this 
contention, it cannot, I think, be denied that a suit for damages 
for malicious prosecution can be based on the institution of 
proceedings under S. 144 of the Criminal Procedure Code, 
provided that the necessary facts are established. So much has 
been laid down by this Court in Appala Narasimhulu v. Mahani 
Hari Narayana Das Bavajit and it seeme to me that the view 
taken by the Bench which decided that case is one which 
necessarily follows from the principles upon which the action 
for malicious prosecution is based. These have been succinctly 
stated in the case of Wiffen v. Baitley8, wherein it is laid 
down that an action for malicious prosecution can be supported 
by any one of three sorts of damage:—firstly, damage to 
a man’s fame, as if the matter whereof he is accused be 
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scandalous; secondly, damage to his person, as where a man is 
put in danger to lose his life, limb or liberty; thirdly, damage 
to’ his property, as where he is forced to expend money in 
necessary charges to acquit himself of the crime of which he is 
accused. Buckley, L. J., goes on to point out that an action for 
malicious prosecution may lie where the proceedings are 
civil and not criminal, though in the ordinary civil action, 
any damage which the defendants may have suffered by reason 
of. the proceedings is normally compensated by the award 
of costs, so that there is nothing left to justify a separate 
action. The point to note, however, is that the action for 
malicious prosecution does not depend on the institution of a 
prosecution in the narrowest sense of the term. The basis 
of the action is the malicious and unjustified institution of 
unsuccessful proceedings in a court which have resulted in 
damage to the good name, the person or the property of the 
individual prosecuted. The fact that an action of this kind lies 
ment of a femporaty nature which could not have been compen- 
sated by the award of costs in the suit, is recognised by the 
provisions of S. 95, Criminal Procedure Code. The institution 
of proceedings under S. 144, Criminal Procedure Code, may be 
at the instance of a party to the quarrel which is likely to lead 
to a breach of peace; it may be at the instance of some dis- 
interested person; or as, in the great majority of cases, it may 

be at the instance of the Police or as a result of action suo motu 
"by the Magistrate. I take it that the action for malicious 
prosecution as a result of such proceedings would normally be 
brought only in the case of proceedings brought at the instance 
of a party to the quarrel, though that need not necessarily be 
the only ground for such an action. Again, it must be 
remembered that orders under S. 144 of the Criminal Procedure 
Code vary widely in their scope and effect. They may have the 
most drastic effect in curtailing the liberties of individual or 
communities or they may restrict for a coasiderable period the 
use by a man of his private property. On the other hand, in a 
great number of cases, their effect is merely to-control the route 
of processions, restrict slightly the hours in which property 
shall be enjoyed in a particular way and generally to, cause the 
minirhum of interference with private rights in the interests of 
the public:peace. The point is that it should riot be thought 
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that any unwarranted attempt to secure a Magistrate’s order 
under S. 144, Criminal Procedure Code, will justify a suit for 
malicious prosecution. There must, in order to sustain such. a 
suit, be proof that the defendants moved the Magistrate to take 
proceedings and that proceedings were taken. It must be shown 
that the final termination was in favour of the plaintiff. The 
plaintiff must prove that the institution of the proceedings was 
malicious and that it was without reasonable and probable cause. 
Further, it must, I think, in all such cases be proved that there 
was legal damage suffered as a consequence of the institution 
of these proceedings. In ordinary criminal prosecutions, the 
damage will be inferred from the very fact of an accusation of 
a crime involving moral turpitude and necessarily damnifying 
the good name of the accused. But when we are dealing with 
quasi civil proceedings such as those under S. 144, Criminal 
Procedure Code, in order to establish the essential fact of 
damage, it is not sufficient merely to prove that there was a 
petition in which an allegation was made of a danger to the 
public peace by the witbholding of a private right. 


In the present case, it has been established that the appel- 
lants did institute magisterial proceedings as a result of which 
the festival was stopped for a period of some days. It is also 
established that the result of these proceedings was the vacation 
of the temporary order and the decision of the magistrate that 
there was no danger of a breach of the peace which would 
justify the continuance of the prohibition of the holding of the 
festival. There was no finding by the Magistrate that the 
complaint preferred by the petitioners of refusal of the Deepa- 
radhana facilities to them was unfounded. But it must be held 
that the proceedings initiated by the appellants terminated in 
favour of the plaintiffs. Both the courts below have held that 
the plaintiffs suffered damages as a result of those proceedings, 
ihe damages consisting of the legal expenses which they 
incurred, the cost of the Samprokshana ceremony necessitated 
by the stoppage of the festival and the deterioration of the 
provisions which had been made ready for the rest of the 
festival. The trial Court, although it found in the connected 
suit that the refusal of the Deeparadhana facilities was 
unjustified, did not go into the question of reasonable and 
probable cause, but held that there was no prosecution and that. 
any damage that was sustained was sustained by- the. plaintiffs 
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owing to their own delay in putting forward their case to the 
Magistrate. The lower appellate Court finds, to my mind 
correctly, that the institution of proceedings before the Magis- 
trate under S. 144 may be sufficient ground for a suit for 
damages for malicious prosecution. On the question of absence 
of reasonable and probable cause, the learned Subordinate Judge 
comes to the conclusion that because he himself has decided that 
the appellants’ case with reference to their rights to Deepa- 
radhana was unsustainable they cannot have had reasonable and 
probable cause for presenting the petition to the Magistrate. 
He also comes to the conclusion that the only witness for the 
appellants had not given any very satisfactory reason for 
apprehending a breach of the peace on the 8th day of the 
festival, when the previous seven days had gone on without 
trouble; and he concludes that the conduct of the appellants in 
applying to the Magistrate was apparently to: wreak their 
yengearice against the other side for successfully carrying on the 
festival. Now it is established that though the basis for a 
finding of absence of reasonable and probable cause and the 
presence of malice consists in matters of fact, the inference that 
should be drawn from the proved facts, and the question 
whether these facts are sufficient to establish the absence of 
teasonable and probable cause and the presence of malice; gre 
matters of law upon which interference in second appeal iş 
permissible—vide Herniman v. Smith! and Nagendra Nath Ray, 
v. Basanta Das Batragyaa. 


I must’ say that the decision of the lower appellate Court 
on this question is not particularly satisfactory. The learned 
Subordinate Judge seems to have overlooked the fact that the 
burden of proof lay upon the plaintiffs in this matter, The 
plaintiffs had to show not only that the petition was malicious 
but that the petitioners had no reasonable and probable cause 
for bringing it. And to show this, it was necessary not merely 
to point to the eventual failure of the petitioners to establish the 
civil right which they claimed; there should also be some 
indication that they did not believe that they had this civil right 
for which they were contending. The question which thé 
learned Subordinate Judge decided in favour of the majority 
party was not one entirely free from difficulty. The trial court 
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took a different view from that which the learned Subordinate 
Judge hag taken and the decision in the second appeal was not 
so much on the merits of the claim of the minority party, as on 
the power of the Civil Courts to adjudicate upon it. It is 
indisputable that the rights which the appellants were claiming 
in this festival were rights which they had been exercising for 
a long period in the past. Those rights had been denied to them 
solely on the ground that they had failed to pay certain 
customary contributions to the funds out of which the festival 
was financed; and it was certainly a very arguable question, 
granting thatthere had been a default in the payment of contri- 
butions, whether the majority faction was justified in enforcing 
payments of contributions by refusing the usual facilities to the 
dissenting, faction to take part in this religious festival. The 
argument put forward in this connection was that the paymeit 
of contributions should have been enforced by the usual 
machinery of caste discipline and not by the withholding of 
religious privileges. I do not propose to say whether this 
argument is a correct one or not; but it is, at any rate, an 

argument which cannot be dismissed as frivolous. Surely 
therefore, the appellants in demanding the privilege which had 
been accorded to them in the past without question and had 
been.refused to them on account of the default in the matter of 
payment of subscriptions, when it is not clearly established, 
that the denial of the privilege was the customary way of 
enforcing liability for subscriptions, cannot be said to have 
manifestly acted without reasonable and probable cause in 
asserting their rights before the Magistrate. Whether they 
were acting without reasonable and probable cause in saying 
that a breach of the peace was likely as a result of the with- 
holding of those rights is a more debateable question. But at 
any rate, feelings must have been somewhat strained at the time 
and it is noticeable that the Magistrate, though he cancelled the 
order stopping the processions, did so on an undertaking by the 
majority party that they should keep the peace, at the same time 
providing for police facilities to see that this undertaking was 
carried ont. In these circumstances I do not think, that it can 
be said to have been proved positively that the appellantshad no 
reason to apprehend a danger of a breach of the peace owing to 
the refusal of the Deeparadhana facilities to their party. On 
the question of malice, the learned Subordinate Judge 
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conjectures that the minority party were trying to wreak their 
vengeance for a successful conduct of the festival. There 
appears to be little or no basis in the evidence for this conclusion. 
Theonly witness who speaks to malice had to be asked the same 
question three times before he could remember the answer 
which was expected of him. I am therefore of opinion that the 
facts established did not justify the inference of absence of 
reasonable and probable cause or the presence of malice as the 
motive for a petition to the Magistrate. It seems to me quite 
probable on the facts established that the appellants honestly 
believed in the justice of their claim and honestly thought that 
the denial of these alleged rights might lead to a disturbance of 
the peace. 

l There is a further question which has been argued ane that 
is with reference to the frame of the suit in which the two 
plaintiffs—one of them being a trustee of the temple—claimed 
to represent the seventeen persons who were impleaded as 
respondents in the petition to the Magistrate. No application 
under O. 1, r. 8, Civil Procedure Code, appears to have been 
filed. The case proceeded throughout as if the plaintiffs on the 
record could bring anaction for the damages suffered collectively 
by the party to which they belonged. Objections to, the frame 
of the action was taken in the written statement and though 
the proper issue was not framed, the Court framed an issue 
regarding misjoinder which had no point unless it was a some- 
what unsuccessful attempt to put in issue the question of the 
frame of the suit in its semi-representative character. It is, I 
think, well established that a representative suit does not lie for 
damages in tort, though when a representative suit properly 
framed for other reliefs incidentally involves a claim for 
damages put forward by certain individuals among the plaintiffs, 
such a claim has been permitted to be urged as ancillary to the 
main suit—vide Kumaravelu Chettiar v. Ramaswams Atyar! and 
Katha Pillai v. Kanakasundaram Pillai8. It is true that the 
present suit has not been filed with the formalities prescribed 
for representative actions. But the plaint quite clearly sets 
forth the representative character of the suit and the damages 
for which the suit is filed are damages which, to a considerable 
extent, are common to the faction and not peculiar to the two 
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plaintiffs. It is argued for the respondents that the two 
plaintiffs may be entitled to such damages as can be lawfully 
ascribed to them personally. It seems to me that this is not 
the correct way in which the suit should have been framed; but 
if I had been disposed to hold that the plaintiffs deserved to 
succeed on the merits, I should have remanded the suit for a 


fresh finding on the question of the damages which affect 


personally the plaintiffs themselves. 

_ In the view which I have taken on the main question, 
however, this is unnecessary. The appeal is allowed and the 
suit is dismissed with costs throughout. 

Leave to appeal refused. 
K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 
GENTLE. 
The Chairman, Municipal Council, - 
Anakapalli and another .. Appellants* (1st Defendant 
and Party Appellant) 





v. 
Sri Rajab -Vyricherla Narayana 
Gajapatiraju Bahadur Garu .. Respondent (Plaintif): 


District Municipalities Act (V of 1920), amended (1930), S. 86—Property 
taxed—Mehwaram interest alone in the assessee—Right to tax the entire 
interesi whether proper—Defimtion of ‘owner. - 

Under S. 86 of the Madras District Municipalities Act (amended 1930) 
the person Ilable to pay tax is the owner of the premises. In order to be 
owner he must be in the same category of a person receiving or entitled to 
receive rents and profits of a property. 

Where the property in respect of which the respondent, who was entitled 
to receive the rents and profits, was limited to his me/waram interest, 

Held, that there was no provision in the statute by which a person in the 
respondent’s position could be assessed in respect of the interest of another 
person, akudivaramdar, and havea right to recoup himself for the tax he had 
paid in respect of the other person’s interest or the other person's property. 
The wording of S. 86 does not entitle the municipality to demand from the 
respondent anything more than a tax upon the interest in the premises of 
which he was the owner, and that the assessment made against him upon the 
value of the whole of the interests in the property was wrong. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vizagapatam in O. S. No, 83 of 1932. - 


* Ay S. No. 100 of 1935.,” 14th February, 1939, 
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The Advocate-General (Sir A. Krishnaswami Aiyar) and 
. K. Subramaniam for Appellants. . a” 
K. Umamaheswaran for Respondent. 
The Judgment of the Court was delivered by 
Gentle, J—In the Court of the Subordinate Judge of 
_Vizagapatam, the respondent sued the first appellant and the 
Secretary of State for India in Council claiming the sum of 
Rs. 4,141-0-8 representing the difference between the amount 
which he alleged he was liable to pay for property tax during 
the years 1929-1930 and 1930-1931 in respect of his interest in 
the Anakapalli estate within the precincts of'the Municipality 
and the amount which in fact he had paid. The learned Sub- 
ordinate Judge decided in his favour and passed a decree for 
the repayment by the Municipality to the respondent of the 
above sum together with interest at the rate of six per cent. per 
annum. Against this decision the first appellant filed this 
appeal and later the Municipality of Anakapalli was joined as 
the second appellant. Other claims were made in the suit to 
which it ig unnecessary to refer, as no contest arises in regard 
to them in this appeal. 


The respondent is the Zamindar of Chemudu and proprietor 
of the melwaram interest of the Anakapalli estate which is 
situated within municipal precincts of the second appellant. 
The estate comprises ryoti agricultural lands, the ryots being 
entitled to the kudiwaram interest. To this estate the provi- 
sions of the Madras Estates Land Act apply. The respondent 
was assessed by the second appellant at a sum of Rs. 74,447-0-0 
which represents the value of the melwaram and kudiwaram 
interests and is an amount for which the lands of the estate 
might reasonably be expected to let. The respondent contended 
that as the provisions of the Madras Estates Land Act applied 
and controlled the income from the lands and prohibited-enhance- 
_ment of any rents-save as is provided by the Act, the assessment 
in respect of which he was required to pay property tax should 
be based upon. the actual income he received in respect of-his 
melwaram interest during the relevant years. This income 
amounted to Rs. 37,698-11-1. There is no dispute in regard 
to the above figures and it is not suggested that the respondent's 
income could have been increased at any time. _ The point for 
decision is whether the respondent should be required to pay 
tax upon the higher or the lower of the above figures. 

39 
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The respondent could never be in a position to receive the 
income from both the melwaram arid the kudiwaram interests, 
the ryots alone being entitled to the latter. The point for 
decision depends upon the construction of a few of the sections 
of the Madras District Municipalities Act V of 1920. It is 
somewhat academic at the present time inasmuch as by the 
Madras District Municipalities Amendment Act of 1930 the 
provisions of S. 79 of the Local Boards Act have been incor- 


porated into the statute and provision is also made for the 


collection of taxes in equal shares from the landholders and 
tenants. 


The Kaa provisions of the Madras District Municipali- 


‘ties Act, 1920 (hereinafter called the Act) at the time of assess- 
- ments in this matter, are as follows: 


“5.78. (1) Every. Municipal Council may levy (a) a property-tax.” 

“§. 81. (1) The property-tax shall be levied at a consolidated rate on 
all buildings and lands within municipal limits ;” 

“S, 82. (2) “The annual value-of lands and buildings shall be deemed 
to be the gross annuel rent at which they may reasonably be expected to let 
from month to month or from year to year.” 

“S, 8. The property-tax shall be paid by the owner of dienei pre 
mises.” p : 

The learned Advocate-General on behalf of the appellants 
contended that the property-tax authorised in S. 78 (1) means a 
tax upon the totality of the value of the whole of the lands 
including, in the case of ryoti agricultural lands, both the 


“melwaram and kudiwaram interests. He referred us to the 


Rajah of Pittapuram v. The Revenue Divisional Officeri, a case 
under the Land Acquisition Act for the ascertainment of the 
value of lands which included melwaram and kudiwaram inte- 
rests. At page 646 Sir John Wallis, C.J., pointed out that the 
amount to be ascertained had to be apportioned among the 
parties according to their respective interests, and the land to be 


‘acquired had to be valued. in the first instance by including all 


interests in it. Later he said that the fact that neither the land- 
lord nor the tenant could utilize the land for building purposes 
without the concurrence of the other made no difference. The 
difference between the market value and the value of the tenant’s 
interest would represent the landlord’s interest. It is to be seen 
that a -distinction is emphasised between the. two respective 
SS ere ie ee a a 
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interests although for the purposes of the Land Acquisition Act 
and the ascertainment of the total value, all interests were io 
be grouped together. 

Before the amendments, which were introduced by the 
‘Amending Act of 1930, S. 82of the Act was not really applicable 
to agricultural lands and it is probable that the legislature may 
not have considered the possibility of an estate, like the Anakapalli 
estate, lying within same municipal limits and therefore provi- 
sion in regard to taxation of such lands might not have been 
contemplated as being required. Learned Counsel on behalf of 
the appellants and the respondents both agree that the owner of 
the melwaram interest alone cannot let out the whole of the 
lands but together with the owner of the kudiwaram right the 
whole of the lands could be so let. That of course would be 
subject to an agreement between the respective owners of those 
interests. S. 82(2) of the Act is a means to ascertain the annual 
rental value which a hypothetical tenant would pay for the 
whole of the lands. This income could not be obtained by the 
‘respondent alone. He is entitled to receive not the income from 
the whole property but only in respect of his limited interest. 
By S. 86 of the Act the property-tax is payable by the owner of 
the assessed premises. To obtain an assessment based upon 
the letting value of the whole of the property, the respondent’s 
and the ryot’s interests would have to be taken together and if 
that is the basis upon which under this Act the Municipality is 
entitled to call upon the respondent to pay a tax, then it must 
follow that in arriving at a sum at which they have assessed 
him the value of the premises or the interest in the premises 
of which be is not the owner and in respect of which he is not 
entitled. to the income would have to be taken into account. 
Whatever may be the effect of S. 82 (2) as to the valuation of 
an estate such as the one of which the respondent is the owner 
of the melwaram interest, one must look at S.°86 in order to 
see what could be demanded of the respondent. That section, as 
pointed out, provides that the tax shall be paid by the owner of 
the assessed premises, S. 3 (17) defines “owner” as including 
the person for the time being receiving or entitled to receive the 
rents or profits of the property. It has been contended that by 
its phraseology this definition may not be exhaustive.%But 
returning to S. 86 of the Act once again, the person liable to pay 
tax is the owner of the premises. Although perhaps the defini- 
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tion of owner is not exhaustive, it does not extend the definition 
to a person who is not entitled to receive and does not receive 
income from property of which he is not the owner. In order 
to be an ‘owner’ he must be in the same category as a person 
receiving or entitled to receive rents and profits of a property. 
In our view this being a taxing statute it must be construed 
strictly. If there is any doubt, the doubt must be exercised in 
favour of the tax-payer. There can be no doubt that a Munici- 


, Pality is not entitled to demand of a subject taxes which 


legislation has not authorised and has not cast upon a subject a 


-liability to pay. Under the statute the one liable to pay property- 


tax is the owner of the premises and that is a person who is in 
a category analogous to someone who is entitled to receive rents 


and profits of the property. The property in respect of which 


the respondent is entitled to receive the rents and profits is limited 
to the melwaram interest. There is no provision in the statute 
by which a person in the respondent’s position could be assessed 
in respect.of the interest of another person and have a right to 
recoup himself for the tax he has paid in respect of the other 
person’s interest or the other person’s property. In our view 
the wording of S. 86 does not entitle the municipality to demand 
from the respondent anything more than a tax upon the interest 
in the premises of which he istheowner, and that the assessment 
made against him upon the value of the whole of the interests 
in the property is wrong. The respondent is entitled to recover 
from the appellants the amount for which he sued in the Court 
below. The result is that this appeal should be dismissed with 
costs. 


K. C. 





Appeal dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —SIR ALFRED Henry Lionet LrAcH, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI 


Kumaraswami Pillai and another .. Petitioners* (Defendants 
Land 2) _ 
v. 
Thiruvengadatha Aiyangar -. Respondent (Plaintiff). 


Madras Agricwlturists Relief Act (IV of 1938), Ss. 19 and 20— 
Provision for application for scaling down within 60 days after stay of 
execution—Expiry on a day when Couri closed—Filing of application for 
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* C. R P. No. 1450 of 1938. 30th March, 1939. 
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scaling down on re-opening day—lf in time—General Clauses Act (X of 1897), 
S. 11—-Applicabihty, 


Per Chief Justice: The proviso to S. 20 fixes a period of limitation and 
S.4 of the Limitation Act is applicable and an application filed on the re- 
opening day where the time for filing it expires ona day when the Court is 
closed 1s within time. 


Chenchuramana Reddi v. Arunachalam, (1935) 69 M.L.J. 283: IL.R. 58 
Mad. 794 (F B.), distinguished. 


Per Patanjali Sastri, J.: Even if the sixty days be not strictly regarded as 

a period of limitation the right to apply under S. 19 must be taken to accrue 
de die in diem and S. 11 of the General Clauses Act would be applicable. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court torevise the order of the Court of the Subordinate Judge 
of Tiruvarur dated 12th August, 1938, in I. A. No. 78 of 1938 
and passed in S.C. S. No. 600 of 1935. 

R. Krishnaswami Atyangar for Petitioners. 


R. Narasimhachariar for Respondent. 
The Court delivered the following 


Jupcments. The Chief Justice.—A decree having been 
passed against the petitioners, the decree-holder applied for 
execution to the Court of the District Munsif, Thiruvarur. 
The petitioners then applied for a stay under the provisions of 
S. 20 of the Madras Agriculturists’ Relief Act, 1938, in order 
that they might prefer an application under S. 19 to the Court 
of the Subordinate Judge, Thiruvarur, for the scaling down of the 
debt. On the lith April, 1928, the District Munsif granted a 
stay. S. 20 contains the following proviso :— 

“Provided that where within sixty days after the application for stay 
has been granted the judgment-debtor does not apply to the Court which 
passed the decree for relief under S. 19 or wheie an application has been so 
made and is rejected, the decree shall be executed as it stands, notwithstand- 
ing anything contained in this Act to the contrary.” 

The petitioners had therefore sixty days in with: to apply 
to the Subordinate Judge. The Court of the Subordinate Judge 
closed for the summer vacation in the third week of April, 1938 
and did not reopen until the 20th June, 1938. As the result of 
the Court being closed the petitioners were not in a position to 
file the application for a period of eight weeks, but filed it on the 
reopening day, that is, seventy days after ihe stay order had 
been passed. ‘The petitioners, however, contended that they 
were within time and relied on S. 4 of the Limitation Act. The 
Subordinate Judge refused to accept this argument and formed 
the opinion that the filing of the application within sixty days 
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of the stay order was a condition precedent to their right to 
apply to the Court for relief. He considered that the decision 
in Chenchuramana Reddi v. Arunachalam applied. On this 
reasoning the petition was dismissed. The petitioners have applied 
to this Court for revision of the Subordinate Judge’s order. 


The scheme of the Madras Agriculturists’ Relief Act is to 
provide for the scaling down of debts due by agriculturists. 
S. 7 of the Act states that notwithstanding any law, custom, 
contract or decree of Court to the contrary, all debts payable by 
anagriculturist at the commencement of the Act, shall be scaled 
down in accordance with the provisions of Chapter II. S. 19 
provides for the scaling down of debts due under decrees passed 
before the commencement of the Act. Where a Court has 
passed a decree for the repayment of a debt it shall on the appli- 
cation of a judgment-debtor who is an agriculturist apply the 
provisions of the Act notwithstanding anything contained in the 
Code of Civil Procedure, and amend the decree in accordance 
with the Act or enter up satisfaction as the case may be. By 
virtue of S. 20, a Court is bound to stay execution proceedings. 
against an agriculturist on application made by him. I have 
already referred to the proviso to this section, which gives him 
sixty daysin which to make an application to the trial Court for 
scaling down the debt. If the proviso to S. 20 can be read as 
fixing a period of limitation there can be no doubt that the 
application here was filed in time. 


S. 29 of the Limitation Act applies inter alia S. 4 to a 
special or local law unless such law expressly excludes S. 4. S. 4 
states that where the period of limitation prescribed for any 
suit, appeal or application expires on a day when the Court is 
closed, the suit, appeal or application may be instituted, prefer- 
red or made on the day that the Court reopens. For the peti- 
tioners it is said that the proviso to S. 20 fixes the period of 
limitation for an application by an agriculturist judgment-debtor 
when a decree is being executed against him. It is a special 
provision inserted in the Act to meet the case where an agricul- 
turist against whom a decree has been passed has not taken the 
steps contemplated by S. 19 and he finds that the decree-holder 
is taking active steps against him. I consider that this is the 
correct interpretation of S. 20. The period of limitation fixed 
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by S. 20 has no application in any Othér circumstance. Reading 
S. 19 in conjunction with S. 7 it would appear that the intention 
of the legislature was to fix no period of limitation in ordinary 
circumstances. So long as a debt is enforceable a debtor has a 
right to apply at any time for the scaling down of the debt, 
except in the circumstances contemplated by S. 20. In such 
circumstances, there is a period of limitation and it is sixty days 
from the date on which the application for a stay is granted. If 
the debtor has not previously made an application under S. 19, 
the decree-holder is at liberty to apply for execution of the 
decree as it stands, but the judgment-debtor is still allowed to 
apply for relief under the Act, provided he applies within the 
time fixed. 


The decision in Chenchuramana Reddiv. Arunachalami has 
no application here. In that case the Court held that the period of 
three months fixed in S.9 (1) (c) of the Provincial Insolvency 
Act is not a period of limitation, but is a condition precedent to 
an adjudication. In other words, unless an application for 
adjudication is filed within three months of the act of insolvency 
complained of a petition does not lie. S. 9 of the Provincial 
Insolvency Act bears no analogy to S. 20 of the Madras Agri- 
culturists’ Relief Act, and the conclusion arrived by the Subor- 
dinate Judge was based on a false premise. The application 
was in time and the petitioners are entitled to the relief they 
seek. My learned brother agrees with me and the case will 
therefore be remitted to the Subordinate Judge to be dealt with 
in the light of this judgment. The petitioners are entitled to 
their costs. 


Patanjali Sastri, J.—I concur in the adpan just delivered 
by my Lord, the Chief Justice, and would only add that even if 
the period of sixty days referred to in S. 20 of the Madras 
Agriculturists’ Relief Act, 1938, be not strictly regarded as a 
period of limitation for an application under S. 19, the result 
would be the same. For, apart from S. 20, there is no time 
limit for such an application. It-is clear from S. 7 that the 
debtor is entitled to the benefit of the scaling down of his debt 
in accordance with the Act so long as the debt is outstanding 
and enforceable. His right to apply under S. 19- must therefore 
be taken to accrue de'die in-diem, His application would thus 
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be a proceeding to which the Limitation Act does not apply and ` 
therefore the provisions of S. 11 of the General Clauses Act 
would be applicable. Under this section, the petitioner was 
clearly entitled to make his application on the reopening day of 


the lower Court after the summer holidays. 


K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTE. 


Mohona Ponda .. Appellani* (Plaintiff) 
Uv 


Raghunadha Das and another. . Respondents (Defendants). 


Madras Propristary Estates Village Service Act (II of 1894), S. 15— 
Rules under—Regrouping of villages—Appoiniment of karnam by village 
bropristor—Excesswe exercise of powers—Vetoing by village proprietor 
—Fresh appointment by Revenne Divisional Officer—Powers of—Vakdity of 
such appoiniment, 


Where the plaintiff was appointed by the proprietor of a village from out 
of a class or group of persons from whom the proprietor had no legal right 
to make an appointment and the appointment was vetoed by the Revenue 
Divisional Officer by an executive act not based on any statutory power and 
there was an appointment of the first defendant which would be perfectly 
legal, provided there was a vacancy at that time, 


Held, that a proprietor under the Act had no power of appointment 
except that which is conferred by S. 15. That power is only a power to 
appoint a person whom he may consider to be best qualified from among the 
families of the last holders of the defunct offices of the same class as the 
new office created in the new village. If when purporting to exercise that 
power the proprietor goes outside the field of selection and appoints a stranger 
or a person who isnot a member of the families of the incumbents of the 
defunct offices of the same class, he is not only arrogating to himself a power 
which he does not possess under the statute, but he is in fact encroaching 
upon the residuary power of the Revenue Divisional Officer to fill the vacancy 
in case it is not filled by the proprietor. If the appointment of the plaintiff 
by the proprietor derives no validity from the statute, the plaintiff must be 
deemed to be at most a mere personal servant of the proprietor and nota 
holder of a statutory office and it would follow that the Proprietor’s appoint- 
ment does not affect the existence of a vacancy for the statutory office and 
that no valid appointment having been made by the proprietor within the 
time allowed, the Revenue Divisional Officer’s order appointing the first 
defendant would be legal, even though he has no statutory power to interfere 
with an appointment made by the proprietor within the powers conferred by 
law. 





Appeal against the decree of the District Court of Ganjam 
dated 9th March, 1935 and made in A. S. No. 236 of 1934 


preferred against the. decree of the Court of the Principal 
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* S.A. No. 708 of 1935, 14th March, 1939, 
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District Munsif of Berhampur dated 30th July, 1934 and made 
in O. S. No. 333 of 1933. 

B. Jagannadha Das for Appellant. 

V. Govindarajachari and- The Government Pleader 
(B. Sttarama Rao) for Respondents. 

The Court delivered the following 

JUDGMENT..—This appeal raises questions relating to the 
powers of the proprietor and the Revenue Divisional Officer in 
making appointments under S. 15 of the Madras Proprietary 
Estates Village-Service Act (II of 1894) in a case of re-grouping 
of existing villages. The plaintiff was a karnam of one of the 
villages affected by the re-grouping. In the new group the 
proprietor appointed the plaintiff, not askarnam, but as headman. 
He did not actually take office owing to the fact that when the 
report of the appointment was received, after some correspon- 
dence, the Revenue Divisional Officer set aside the appointment 
and, purporting to act under S. 11 (2) of the Act, appointed 
the first defendant who admittedly was qualified for the 
appointment. The plaintiff filed the suit for a declaration that 
the appointment of the first defendant was illegal. The suit 
was decreed in the trial Court. But before the appeal against 
this decision was heard, the proprietor on the basis of the 
decision of the District Munsif, treating the office as vacant by 
reason of that decision, made a fresh appointment and this time 
he appointed the first defendant, that is, the person actually 
substituted for his own first nominee by the original order of 
the Revenue Divisional Officer which had been declared illegal 
by the District Munsif. The Revenue Divisional Officer accepted 
this appointment; so that when the suit came before the District 
Judge in appeal the plaintiff was confronted, not by the order 
of the Revenue Divisional Officer which had been found to be 
illegal, but by a subsequent order of the Revenue Divisionat 
Officer confirming an apparently legal appointment of the first 
defendant by the proprietor. The learned District Judge 
dismissed the suit. Hence this appeal. 

Now, when there is a re-grouping of villages, the powers 
of appointment to village offices in the new group are governed 
by S. 15 of the Act which lays down that, by reason of 
re-grouping, new hereditary offices shall be created in the new 
village and in choosing persons to fill such new offices the 


proprietor shall select the persons whom he may consider the 
40 
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Mohona best qualified from among the families of the last holders of the 
Ponda offices which have been abolished and shall report his action to 
See the Revenue Officer in charge of the division. By a rule framed 
` under the Act, embodied in Appendix V of Board’s Standing 
O. 147, it has been laid down that the proprietor should select 
a person from among the incumbents of the previously existing 
offices of the same class as that constituted; and it seems to me 
that this rule undoubtedly interprets the spirit of S. 15 (1), the 
wording of which is not so specific, though I have no doubt 
that it was not the intention of the legislature to give incum- 
bents of the talayari’s office which has been abolished a right to 
claim that they should be considered for the appointment to the 
new headman’s office and vice versa. It must have been the 
intention of the section that incumbents of each office abolished, 
should have a right to have their claims considered to the new 
office of the same class created and not to an office of a different 
class for which they might well be entirely unqualified. It 
follows that the order of the proprietor appointing the plaintiff 
as headman of the suit village was not in accordance with the 
powers conferred upon him by S. 15 of the Act. 


The scheme of the Act provides no remedy for an appoint- 
ment by the proprietor purporting to be made under S. 15 but 
not complying with the provisions of that section. There is no 
tight of appeal laid down in the Act nor is there any right of 
suit similar to that given to an aggrieved person when the ques- 
tion is one of succession to an existing office. It would in my 
opinion be inaccordance with the spirit of the Act for the Board 
of Revenue to exercise its rule-making power under S. 32 and 
to provide for the contingency of the proprietor making 
appointments in excess of his powers under S. 15. But so far 
as I can gather, no such rule has been framed. The rules under 
the Act are embodied in Appendix V to Board’s Standing 
©. 147. Board’s Standing O. 149 contains what appear to be 
executive instructions for the working of the Act and there is 
nothing in the fotm of this order to suggest that it embodies 
statutory rules. Sub-S.3 (2) of that orderas it stood at the time 
of the present suit, contained a direction to the Revenue Divisional 
Officer to make a selection himself if the proprietor should select 
a person other than a member of the families of the last holder. 
That provision was deleted in 1935, but in any case it is not 
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shown to be part of any rule framed under the statutory 
rule-making power confetred by S. 32 of the Act. 


The position therefore seems to me that the plaintiff was 
appointed by the proprietor illegally from out of a class of 
persons from whom the proprietor had no legal right to make 
an appointment. That appointment was vetoed by the Revenue 
Officer by an executive act not based on any statutory power. 
After the suit was decreed there was an appointment of the 
first defendant which would be perfectly legal, provided that 
there was a vacancy at that time. It seems to me that a proprie- 
tor under this Act ina case of re-grouping has no power of 
appointment except that which is conferred by S.15. That 
power is only a power to appoint a person whom he may consi- 
der to be best qualified from among the families of the last 
holders of the defunct offices of the same class as the new office 
created in the new village. If when purporting to exercise that 
power he goes outside the field of selection and appoints a 
stranger or a person who is not a member of the families of the 
incumbents of the defunct offices of the same class, he is not 
only arrogating to himself a power which he does not possess 
under the statute, but he is in fact encroaching upon the resi- 
duary power of the Revenue Divisional Officer to fill the vacancy 
in case it is not filled by the proprietor. If the appointment of 
the plaintiff by the proprietor derives no validity from the 
statute, the plaintiff must be deemed to be at most a mere per- 
sonal servant of the proprietor and not the holder of a statutory 
office. It seems to follow that the proprietor’s appointment does 
not affect the existence of a vacancy for the statutory office and 
that no valid appointment having been made by the proprietor 
within the time allowed, the Revenue Divisional Officer’s order 
appointing the first defendant would be legal, even though he 
has no statutory power to interfere with an appointment made 
by the proprietor within the powers conferred by law. 


Even otherwise, assuming that the appointment by the pro- 
prietor is illegal and that the cancellation of his order and the 
appointment of the first defendant by the Revenue Divisional 
Officer are also illegal, what is the position? The plaintiff 
cannot base his suit on possession, for he never took possession 
of the suit office. He cannot base his suit om title, for he can 
derive no title to a statutory office by reason of an appointment 
which is beyond the statutory powers of a proprietor. He is 
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therefore in the position of a would-be trespasser, whose tres- 
pass has been prevented before it is effective. Certainly that 
is not a character which could afford a basis for the granting of 
any declaration. Whichever way one looks at the case, therefore, 
the plaintiff's suit must fail. The appeal is therefore dismissed. 
with costs—- two sets. j 


Leave to appeal is refused. 
KG ees Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sik ALFRED HENRY LioneL Leaca, Chief 
Justice AND MR. Justice SOMAYYA. 


P. Rm. St. Subramania Chettiar .. Appellant* 
v. 
Felix Joseph Sarprasadam and others .. Respondents. 


Executris—Moneys borrowed by her for obtaining probate—Estate of 
deceased liable to indemnify creditor to the extent of the claim of the 
execuiriz—Plaint prayer—Consiruction of—W kether wide enough to allow 
creditor to standin the shoes of the execuirix. 

Where an executrix of an estate borrowed money from the appellant for 
the purpose of obtaining probate, but she having denied receipt of the money 
from the creditor, he filed a suit in which she raised the contention that even 
if he had in fact given her the money, he was not entitled to the benefit of the 
indemnity which she herself enjoyed, 

Held, that since the creditor provided the money fora necessary purpose, 
it was a proper case where the appellant should be allowed to stand in the 
shoes of the executrix and therefore entitled to be indemnified by the estate 
to the extent of the borrowings. 

Where the plaint in such a case prayed as follows: “I therefore pray 
that the Court may be pleased to pass a decree directing the defendants 4 
and 5 (fourth defendant being the executrix) to pay to the plaintiff the 
amount noted hereunder together with subsequent interest and cost of the 
suit, the fourth defendant from out of the estate of the deceased 3 which 
she is managing as executrix and which belongs to defendants 1 to 3, and the 
fourth and fifth defendants personally, 

Held, that the prayer was aclaim for a decree against the estate as well 
as against the executrix personally and so on that ground the plaint should 
be considered sufficiently widely drawn to allow the creditor to stand in the 
shoes of the executrix. ; 


Appeal under cl 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Varadachariar dated 23rd 
November, 1936, and passed in S. A. No. 91 of 1935 preferred 
against the decree of the District Court. of Trichinopoly in 
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A. S. No. 1 of 1934—0. S. No. 408 of 1932 on the file of the 
Court of the Principal District Munsif of Trichinopoly. 
K. S. Desikan for Appellant. 


A.V. Narayanaswami Aiyar and V. Subramaniam for 
. Respondents. 
The Judgment of the Court was delivered by 
The Chief Justice.—Santhanathammal, the grandmother of 
the first, second and third respondents died on the 17th August, 
1928, leaving a will by which she bequeathed her properties to 
her grandsons and others. She appointed the fourth respondent, 
who is her daughter-in-law and the mother of the first, second 
and third respondents, her executrix. On the 6th March, 1929, 
the fourth respondent and her mother, Kanikaimari Ammal, 
who was the fifth defendant in the suit out of which this appeal 
arises, borrowed from the appellant a sum of Rs. 1,700 for the 
purpose of taking out probate of the will. A promissory note 
was executed by the fourth respondent and her mother for this 
amount and the instrument stated the purpose for which the 
money was borrowed. The fourth respondent executed the 
promissory note in her capacity as executrix and as guardian of 
her sons. The probate was obtained, but the fourth respondent 
failed to repay to the appellant the money which she had 
borrowed from him for the purpose. The consequence was 
` that the appellant was compelled to file a suit in the Court of 
the District Munsif of Trichinopoly for the recovery of the 
money. The defendants to the suit were the respondents to 
this appeal and Kanikaimari Ammal. The fourth respondent 
denied that the money had been paid to her by the appellant, but 
the District Munsif held that this was untrue. A personal 
decree was passed against the fourth respondent and her mother, 
but the suit was dismissed as against the estate. The appellant 
appealed to the District Judge of Trichinopoly against the 
finding of the District Munsif that the estate was not liable. 
The respondents to this appeal were the first, second and third 
respondents in the present appeal. The appellant, however, did 
not make the fourth respondent a party. The District Judge 
allowed the appeal, holding that the appellant was entitled to a 
charge against the estate. The grandsons of the testatrix then 
appealed to this Court. The appeal was heard by Varadachariar, 
-J., who restored the decree of the District Munsif. Before 
Varadachariar, J., the appellant asked that he be allowed the 
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benefit of the indemnity to which the -executrix would, be 
entitled in law from the estate if it was shown that the money 
had been applied for purposes necessary for or beneficial to the 
estate. The learned Judge refused to accept this contention on 
the ground that the pleadings did not justify a decree being 
passed against the estate. The present appeal has been filed 


-against the judgment of the learned Judge under cl. 15 of the 


Letters Patent, a certificate having been granted. 
` ` The appeal first came before us on the 23rd February and 
after hearing the arguments we were unable to share the opinion 
of Varadachariar, J., that the plaint was not sufficiently widely 
drawn to allow the appellant to stand in the shoes of executrix. 
The prayer in the plaint reads as follows :— l 
“I therefore pray that the Court may be pleased to pass a decree directing 
defendants 4and 5 to-pay to the plaintif the amount noted hereunder togetber 
with subsequent interest and cost of this suit—the fourth defendant from out 
of the estate of the deceased Sandanathammal which she is managing as 
executrix and which belongs to defendants 1 to 3, and the fourth and fifth 
defendants personally.” i 

In our opinion there is here a claim for a decree against 
the estate as well as against the fourth respondent and her 
mother. The plaint was written in Tamil and the words 
used may not be as precise asthe words which an expert 
draughtsman in English woul] use, but we consider that they 
were sufficiently precise for the purpose. In these circumstances 
we thought it proper to make the executrix a réspondent in the 
appeal. In accordance with our direction she was served with 
notice of this appeal and became the fourth respondent. The 
judgment of Varadachariar, J., shows that he would have 
adopted this course himself -had he considered that the plaint 
was sufficiently widely drawn to permit of an order being made 
against the estate. The case comes on for hearing with the 
fourth respondent before us. 

We agree with the opinion of Varadachariar, J., that the 
District Judge was wrong in holding that the appellant was 
entitled to a charge, but we consider that he is entitled to stand 
in the shoes of the executrix, for the pyrpose of recovering 
the money from the estate. S. 321 of the Indian Succession 
Act,-1925, provides that the expenses of obtaining probate shall 
be paid next after the funerdl expenses and death-bed charges. 
Mr. Subrahmaniam on behalf of the fourth respondent has con- 
tended that no order should be passed allowing the appellant to 
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-gtand in her shoes as the executrix. Why his client has adopted 

this attitude is not far to seek. She is a woman and although 
she has been held personally liable it willbe difficult if not 
impossible to.execute a personal decree against her. She 
borrowed the money from the appellant for obtaining probate, 
and for her to say that the appellant should not be allowed the 
benefit of the indemnity which she herself enjoys is dishonest. 
The appellant provided the money for a necessary purpose and 
she utilized it for that purpose. It is not disputed that in a 
proper case a creditor can stand in the shoes of an executor and 
be given his remedy against the estate. This is a proper case 
which the appellant should be allowed to stand in the shoes of 
the executrix, and we will allow the appeal to this extent. 

The case will be remanded to the trial Court for inquiry as 
to what rights the fourth respondent has against the estate in 
respect of the sum of money borrowed for obtaining the pro- 
bate. The trial Court will draw up a fresh decree based on its 
findings in the inquiry arrived at in the light of this judgment. 
It will not be open to any of the respondents io contend that 
the money was not borrowed from the appellant for the purpose 
of obtaining probate, or to contend that this was not a necessary 
purpose. There are findings, and they are conclusive, that the 
money was borrowed by the fourth respondent from the appel- 
lant for the purpose of obtaining probate and that it was 
borrowed for a-proper purpose. The inquiry will therefore 
proceed on this basis. The decree against the fourth respondent 
and the fifth defendant will stand in so far as. they are person- 
ally concerned. 

Before Varadachariar, J., the first, second and third respon- 
dents contended that if the estate was to be made liable the rate 
of interest mentioned in the promissory note was excessive. In 
view of the decision of the learned Judge on the other questions 
arising in the case which led to the restoration of the decree of 
the District Munsif it was not necessary to go into this ques- 
tion. It has been agreed by the parties that the question of the 
rate of interest so far as the estate is concerned shall be decided 
by the District Munsif on remand. 


As the appellant did not make the fourth respondent a 
party in his appeal to the District Judge, and failed tomake her 
-a party in this Court we make’ no order as to costs, either in 
this Court or in the District Court. 


F.B. 
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The memorandum of objections will be dismissed but there 
will be no order as to costs. 


K.C. Appeal allowed in part. 
Memo. of objections dismissed. 


ed 


_ [FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SmR ALFRED Henry Lionel Leacu, Chief 
Justice, MR. JUSTICE GENTLE AND Mr, Justiczk SOMAYYA. 
In the matier of Sri P. Ramanujachariar, Advocate, 
Madras*. 
Indian Bar Cownctls Act (XXXVIII of 1926), S. 10 (1)—Professtonal 


misconduct—Agreement by advocate to advance moneys towards litigation 
with a view to share the profits—High Court can take disciplinary action. 


Where under S. 10 (1) of the Bar Councils Act charges against an 
advocate ran thus: “That you, having been engaged in C. S. No. 168 of 1932 
on the file of the High Court for the plaintiff, accepted a share of the profits 
of litigation for your professional remuneration, namely, 14 per cent. of the 
sum that may be decreed in the suit including costs” and the Bar Council’s 
tribunal thought that no definite agreement had been entered into, but on 
evidence before the High Court. it turned ont that the advocate did 
finance the litigation and advanced various other sums to the complainant and 
his sister, and certain letters between the advocate and his clients supported 
the charge, 

Held, that for an advocate to enter into an agreement of the nature, 
which was entered into in the case, amounted to professional misconduct 
and the Court was bound to take serious notice of it. It was a case of an 
advocate speculating in litigation. The Court should take steps to prevent it. 

The notice under S. 12 (3) of the Indian Bar Councils Act 
issued to Sri P. Ramanujachariar, an Advocate of the High 
Court of Judicature at Madras, calling upon the said Sri P. 
Ramanujachariar to show cause why he should not be dealt with 
under the disciplinary jurisdiction of the High Court for his 
professional misconduct rendering himself liable to be dealt with 


under S. 10 (1) of the Indian Bar Council’s Act in that, 

(1) he offered his services to the plaintiff in C. S. No. 168 
of 1932 on the file of the High Court (Original Side) volun- 
tarily to finance and to conduct the case for the plaintiff and 
thereby solicited work ina manner inconsistent with professional 
good conduct; 


(2) he having been engaged in C. S. No. 168 of 1932 on 
the file of the High Court for the plaintiff accepted a share of 
the profits of the litigation for his professional remuneration, 





*In re an Advocate. Ist May. 1939. 
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namely, 14 per cent. of the same that may be decreed in the 
suit including costs; 

: . (3) (á) he having been engaged for the plaintiff and 
having undertaken to finance the plaintiff and to render her all 
assistance including a stipulated periodical payment for her 
maintenance, he deliberately allowed himself to be used by the 
defendants and thereby betrayed the plaintiff's trust and inte- 
rests, which it was his duty to protect and that such funds as he 
furnished to the plaintiff were supplied to him by the defendant 
in pursuance of the undertaking between him and the defendant 
to defraud the plaintiff; 

(b) he wilfully managed to keep away the plaintiff's 
senior Counsel by deliberately defaulting to instruct him and to 
pay the balance of fees due to him; 

(c) he wilfully kept the plaintiff inignorance of the procee- 
dings in the suit in spite of the plaintiffs letters which were left 
unanswered and otherwise misled the plaintiff by giving infor- 
mation to the plaintiff which was false to his knowledge; 

(d) he by not keeping his engagement with the plaintiff, in 
such and other diverse ways combined with the defendants to 
defraud the plaintiff and ultimately brought about the dismissal 
of the plaintifPs suit; 

(4) he fraudulently procured and used a false receipt 
dated 7th May, 1935, for Rs. 250 reciting a payment by him of 
Rs. 250 to his client, whereas in truth noamount was at all paid 
by him to his client as per the said receipt; i 

(5) in any event, he was guilty of wilful default and neg- 
ligence in the conduct of the suit C. S. No. 168 of 1932 on 
behalf of his client, the plaintiff therein; 

(a) that the senior advocate was not engaged by him in 
time as stipulated for; 

(b) that he delayed compliance with the orders of Court 
in the said suit and in the taking out of interlocutory sea 
to the prejudice of the plaintiff; 

(c) he deliberately attempted to coerce the plantie and 
her brother to enter into a compromise with the defendant i in 
the suit, the terms of which were highly prejudicial to the 
plaintiff; 

.(6) he appearing for the plaintiff bargained and Spulated 
for a special remunération from the defendants, should the case 


be settled out of Court, and further offered unlawful inducement 
` “A 


F.B. 
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to the plaintiff and her brother for persuading them to agree to 
a compromise ; 
tame on for hearing this day, upon perusing the said 
notice under S. 12 (3) of the Indian Bar Councils Act 
the report of the Tribunal of the Bar Council dated the 12th 
January, 1939, the charges framed by the Tribunal of the Bar 
Council dated 26th August, 1936 and the written answer of the 
Advocate dated 21st October, 1936 and the letter of the High 
Court R. O. C. No. 6348 of 1935 C-1 dated 27th March, 1936, 
to the Bar Council and other material papers in the case and 
upon hearing 

_ K, Umamaheswaram for The Adoocalt Generali in support 
of the notice. 

C. R. Rajagopalachars, Advocate for Sri P. Ramanuja- 
chartar. 

` K. Kuttikrishna Menon for the Bar Council. 

The Court delivered the following 

JupcmMentT.—The respondent is an advocate practising in 
this Court. He was charged with professional misconduct, 
Five charges were framed against him and these were investi- 
gated by a Tribunal constituted under the Indian Bar Councils 
Act. The Tribunal has reported favourably to the respondent 
on all the charges. We accept the report except so far as it 
concerns the second charge. We consider that in this case the 
charge has been substantiated. 

The complainant is the brother of one Manickammal who 
instituted in 1932 a suit on the Original Side of this Court in 
which she asked for a decree for maintenance as a Hindu 
widow. She sued as a pauper. She claimed that she was 
entitled to maintenance at the rate of Rs. 500 per mensem and 
to a sum of Rs. 52,000 as arrears of the allowance. Through 
her brother she engaged various advocates to conduct her suit, 
but subsequently withdrew her instructions. In July, 1933, the 
complainant approached the respondent with a view to the 
respondent acting for his sister. The respondent agreed and 
the complainant alleges that it was arranged that the respon- 
dent’s remuneration was to be 14 per cent. of the sum which 
might be decreed in the suit, including costs. The second 
charge is based on this agreement. The actual charge reads: 


“That you having beerni engaged in C. S. No. 168 of 1932 on the file of the 
High Court for the plaintiff. accepted a share of the profits of litigation for 
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your professional remuneration, namely, 14 per cent. of the sum that may be 
decreed in the suit including costs.” 

The Tribunal thought that no definite agreement had been 
entered into, but that after discussion the matter was left at 
large. An examination of the correspondence which passed 
between the complainant and the respondent shows that the 
conclusion of the Tribunal cannot be supported. 


The complainant in the course of his evidence said -— 

“I went to the respondent. This wasin May, or June, 1933. That was 
the very first time I saw the respondent. The respondent called for the 
papers which I gave him, having got them from Mr. Sankaranarayana. A 
week later, he said he would take up the case, provided I agree to pay him 20 
per cent. of the amount that may be realised in the suit. I bargained with 
him and ultimately reduced the demand to 14 per cent. of the moneys. I told 
him the suit must be finished withina monthor two. He agreed to do so. 
He promised to pay Rs. 100 for the maintenance of the plaintiff till the suit 
was disposed of within the time mentioned above. He agreed to engage a 
senior. My sister signed a letter-confirming the arrangement referred to 
above and I passed that letter to the respondent.” 

This letter is dated 26th July, 1933, and the copy of it 


(Ex. A) reads as follows :— 

“Regarding C. S. No. 168 of 19321 request you to kindly er the suit 
and accept my vakalat with a competent senior and I hereby agree to pay you 
14 per cent. of the amount I get in the said suit for arrears of past maimten- 


ance” 

The respondent says that he has no recollection of having 
received this letter, but there can be no doubt that he did 
receive it. On the 6th November, 1933, the plaintiff wrote a 
letter to the respondent saying that he had only paid her Rs. 23 
for hey maintenance whereas he had agreed to help her to the 
extent of Rs. 100. The letter proceeds :— 

“Further as per your terms mentioned in my agreement letter taken by 
you about your fees, you have not till now engaged any senior counsel to 
conduct the suit and so I amina fix how youare going to finish the case 
shortly as per your frequent promises.” 

In the concluding paragraph of this letter there is a further 
reference to the letter of the 26th July, 1933. ' 

On the 19th January, 1934, the plaintiff wrote to the res- 
pondent a letter in which she states :— 


“You took an agreement from me to pay you 14 per cent. from the amount 
that may be decreed in my favour and you undertook to (1) to meet all the 
expenses in the case, (2) to engage a senior either Mr. S Duraiswamy Iyer 
or Mr. K. S. Krishnaswami Aiyangar and to pay their fees, and (3) to pay 
me a sum of Rs. 100 for my food expenses and to finish off the case within a 
month from the reopening of the Court after summer vacation.” ‘ r 


This letter was shown to the respondent but he handed. it 
back to the plaintiff saying that he would fulfil his agreement. 


F.B. 
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It'is abundantly clear that the respondent did finance -the 
litigation to the extent of at least Rs. 300 and advanced various 
other sums to the complainant and his sister. On the 14th 
March, 1934, he took a promissory note from the complainant 
and his sister for Rs. 750 which included the Rs. 300 I have 


just referred to. On the same date the complainant’s sister 


signed a letter in which she authorised the respondent to take 
the Rs; 750 out of the amount which might be decreed in her 


‘suit. The letter adds: 


“I and my brother are liable to pay you these amounts only, after obtain- 


ing decree against the defendants and not before. I further agree with my 


full consent and knowledge to collect the taxed costs that may be ordered in 


the snit and pay the Government stamp duty for the plaint and all other 


Court expenses, etc. and take the balance yourself.” 
‘This really amounted to a new agreement. Instead of the 
respondent having 14 per cent. of the proceeds of the suit he was 


‘to'be'paid his advances out of the moneys recovered under'the 


decree and to have for. his services the balance of the taxed costs 
after meeting Court charges. But here again he was not to 
receive anything unless the suit was successful. n 
There are other letters which support the charge, but it is 
not necessary to refer to them. Sufficient hasbeen said to make 
it clear that the respondent did enter into an agreement by 
which he was to be paid 14 percent. of whatever was recovered 
in the suit but later agreed to be remunerated on the basisof the 
taxed costs which might be-recovered from the other side and 
the payment outof the decretal amount of what he had advanced. 
In both the cases the agreement was “No cure, no pay”. The 


advocate was to receive nothing unless the suit was successful. 


For an advocate to enter into an agreement of the nature 
of that embodied in Ex. A or of that embodied in the letter of 


-the 14th March, 1934 (Ex. J-1) amounts to professional mis- 


conduct, and the Court is bound to take serious notice of it. 
To allow conduct of this nature to pass without punishment 
would only lead to the encouragement of agreements of this 
nature. The Court must take steps to prevent advocates 
speculating in litigation, and that is what the respondent has 
done. A, great deal has been said of lack of bona fides on the 
part of the complainant and it has been suggested: that the com- 
plaint filed was in the nature of blackmail. We are not concern- 
ed here with the conduct of the complainant.' We are 
concerned withthe conduct, of the respondent and there is abun- 
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dant evidence to show that he has been guilty of professional 
misconduct. It'is said that as the result of his connection with 
this litigation he has lost a large sum of money. We are told 
that the amount which he is out of pocket is over Rs. 4,000. 
This is of course punishment in itself but we consider that it is 
not sufficient. We consider that the conduct of the respondent 
has been such that he should be suspended from practice for 
three months from this date. We would add that the fact that 
the punishment inflicted by the Court is limited to suspension 
for three months does not mean that it will be so limited in 
another case. Agreements of this nature cannot be tolerated 
and in future the Court will not take such a lenient view. ` 

KC. Advocate suspended from practice. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] i 
PRESENT :—MR. JUSTICE GENTLE. 
In the matter of The Indian Companies Act (VTI of 1913) 
and 
In the matter of The Travancore National Bank Subsidiary 
Company, Limited, 


D. Sundaravaradan .. Petittoner* 
v. i 
M. K. Mani Iyer .. Applicant. 


Company—Liquidation—Chit fund run by company—Successful bidder— 
Monies in the hands of the company of 2 other persons offered as security for 
due payment of future instalments—Default by bodder—Bidder, tf can set off 
amounts due by company to the sureties—Effect of liquidation—If securities 
not returnable—Principle thata creditor not able to return security cannot re- 
cover the debt—Not applicable when surety and debtor are different persons. 

M, a subscriber for one ticket in a chit fund conducted by a company bid 
for the chit at the 12th instalment for Rs. 940 To draw the bid amount, the 
subscriber had under the rules to furnish security, and his two brothers R and 
V who were subscribers in other chits conducted by the same company offered 
as security the monies to which they would each be entitled in respect of their 
respective subscriptions and further agreed that the company should be 
entitled to look to them for payment if there was any default in paymient of 
any future instalments by M. M having committed default in payment, the 
liquidator ın liquidation of the company, called on M to pay the balance of 
the instalments due and M claimed to set off the amounts payable by the 
company to the sureties and contended that by liquidation the company had 
reached a position in which the securities taken by it from R and V could 
not be returned to him and therefore could not recover any monies due from 
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him on the principle of equity that a creditor caunot recover the amount of 
his debt for which security has been given when he is not in a position to 
return the security. 


Held, that the set off cannot be allowed. The principle of equity relied 
on cannot apply to a case like this where the debtor and the person giving 
security are not the same person. Further the securities are still in existence 
and have not been wrongfully dealt with by the company. i 

Official Assignee v. M.C. Harikrishna, A L.R. 1935 Rang. 201 and Elkis 
& Co's Trustee v. Dison-Johnson, (1925) A.C. 489, discussed and distin- 
guished. 


V. V. Subramania Aiyar for Applicant. 
R. Narasimhachari (Official Liquidator) for opposite party. 
The Court delivered the following 


J UDGMENT.—The applicant was the subscriber for one ticket 
in a chit fund conducted by the company of the nominal value 
of Rs. 1,000. Having been a successful bidder for the prize at 
the sum of Rs, 940, he withdrew the prize. Thereafter his 
liability to pay his subscriptions from month to month continued. 
He withdrew the prize money upon supplying to the company 
security for the amount, the security being the monies to which 
his two brothers would each be entitled in respect of their res- 
pective subscriptions to other chit funds condyicted by the com- 
pany, the two brothers being sureties. In the applicant’s 
affidavit, he states that the twobrother’s non-prized tickets were 
to be held as security for future instalments payable by him, 
and the company were empowered to appropriate the amounts 
due to them under the two tickets belonging to the two brothers 
towards any future instalments if default were committed 
in respect of such instalments. The learned Official Liquidator 
has taken the objection that any arrangement which had been 
made between the applicant and the company together with the 
two brothers is contained in letters written by the two brothers 
and that these required stamping and the absence of the stamp 
renders the documents inadmissible in evidence and also their 
contents cannot be included in an affidavit and the facts set out 
therein treated as proved facts. In the light of the conclusion 
to which I have arrived, it is not necessary to deal with this 
aspect of the application, and I proposeto assume for the purpose 
of my decision that it has been established that the applicant’s 
two brothers were his sureties and the company is entitled to 
loek- to them if default were made by the applicant in respect of 
any future instalments. Under the rules, of the Fund, failure 
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by the applicant to pay any one instalment rendered the total 
amount outstanding immediately payable to the company: 

The applicant contended (1) that his liability ceased at the 
date when his two brothers became surety inasmuch as it was to 
them the company agreed to look for payment and not to him. 
This contention is contrary to the facts which are set out by the 
applicant in his affidavit in which he says the company was 
entitled to look to the monies payable to the two brothers if 
default were committed by the applicant in respect of future 
instalments due from him. It follows that this contention fails. 

Secondly, learned Counsel on behalf of the applicant 
contended that since the company has gone into liquidation and 
therefore has reached a position in which the securities which 
had been taken in respect of monies due from the appplicant 
cannot be returned to him, the Official Liquidator is not entitled 
to recover from the applicant any monies due from him. In 
support of the contention now raised two cases were cited to me, 
Official Assignee v. M.C. Hartkrishnal and Ellis & Co’s Trustee 
v. Dixon-Johnsona. The latter cage was referred to and discussed 
in the Rangoon case. The facts in the Elis & Co.’s case? were 
as follows :-— 

The firm carried on business as stockbrokers and the 
defendant opened with them a speculative account and he depo- 
sited as security for any debit balances which might be owing, 
various bonds and shares. Ellis & Co. sold some of the shares 
without the knowledge, authority or consent of the defendant, 
and he wasignorant of such sales until after the firm had become 
bankrupt. The trustee in bankruptcy having given credit to the 
defendant in respect of monies received from the proceeds of 
sales, claimed the balance due upon the general account and sued 
for this amount. It was held by the House of Lords that the 

_ stockbrokers themselves could not have maintainéd an action for 
the balance against the defendant inasmuch as they would not 
be entitled to be paid unless they were able to restore the security 
which he had furnished, since payment by the defendant would 
entitle him to’ the return of the securities which he furnished. 
Lord Cave, L.C., at page 491 in the course of his Bees pointed 
-out that the rule in equity: being that: 

“If a creditdr holding a security shes for his debt, he is under an obliga 
tion on payment of the debt to hand over thé security.” 


L ALR. 1935 Rang. 201. ' 2 (1925) AC. 489. 
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In that case, the debtor and the person giving security for 
the debt was the same individual and from that aspect the 
observations were made and the decision given. In Oficial 
Assignee v. M.C. Harikrishnai, the facts were as follows: The 
defendants maintained an account with a Chettiar firm which 
subsequently became insolvent. One of the partners in the 
defendant partnership named Chaganlal maintained with the 
Chettiar firm a deposit account and it was agreed between all 
the partners that recourse should be had to this deposit account 
in respect of the defendants’ debt tothe Chettiarfirm. Chaganlal 
being a partner in the defendant firm was, as such, liable to pay 
all its debts. This obligation of course was also one which 
affected any other partner. When therefore Chaganlal entered 
into the arrangement with the Chettiar firm that his deposit 
account should be in effect a security for the partnership debt, 
he was as a debtor on the one hand, being a partner, giving 
security for his own debt. In the Rangoon case, it was held 
that the Chettiar firm having become insolvent they had 
dissipated the security in consequence of which it could not be 
returned to Chaganlal in the event of the debt from the 
partnership being paid, and consequently the Official Assignee 
of the Chettiar firm not being in a better position than the firm 
itself before it became insolvent failed in the action. Mr. Justice 
Leachas he then was followed the decision in the other authority, 
which I have quoted in the House of Lords in England. 

In the present case, there is in my view clearly a distinction 
to be drawn between both the authorities I have cited. The 
security was not furnished by the applicant who was the debtor; 
it was furnished by two others. The principle in equity that a 
creditor is not entitled to recover the amount of his debt for 
which security has been given when he is not in a position to 
return the security applies in my view when the debtor and the 
person giving the security are the same person. Further, bere 
the company has not, as Ellis & Co., in the English decision, 
wrongfully dealt with the securities. They are still in existence 
and whatever the dividends eventually may be, the two brothers 
would be entitled to a division from the assets realised. If the 
present contention were allowed to be given effect and if 16 annas. 
in the rupee are eventually paid, it would follow that the applicant 
would avoid entire responsibility for his debt and his two. 





1. A.LR. 1935 Rang. 201. 
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sureties would be paid in full. Also the two securities are still 
in existence and all benefits and rights which eventually will 
arise will accrue to them. In my view, the applicant’s contention 
fails, and it must follow that the Official Liquidator will not 
set off any amounts against the indebtedness of the applicant to 
the company, the sum of Rs. 360, but he will remain a debtor 
in respect of that amount. This application is dismissed. No 
order as to costs, the Official Liquidator appearing in person. 
S. V. V. ——— Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE VENKATARAMANA Rao. 


Parvata Satyanarayanamurthy 
and others .. Appellanis* (Defendants) 
v. 
Sri Rajah Saheb Maharbabu-i- 
Doshan Sri Rajah Rao 
Venkata Kumara Mahipathi 
Surya Rao Bahadur Garu, 
Sardar, Rajahmundry Circar 
and Maharajah of Pithapur.. Respondent (Plaintif). 


Limitation Act (IX of 1908), S. 14—Sists by landlord to eject tenants 
after notice to quit and for mesne profits—Tenanis held to be occupancy 
tenants—Suiis thereon for rent in Revenue Court—Later suis if barred by 
Kmitation—Cause of action for swit in the two Courts not identical—Sutts for 
rent in Cwil Court—Later suits for rent for subsequent fashs—AU plainis 
returned to be presented to proper Court— Plaints separately presented and 
mot consolidated into one plaint—Swuits not barred by O.2,r.2, Civil Pro- 
cedure Code —Ploinis to be treated as one for purposes of O. 2, r. 2. 

Where a person filed suits in the Civil Court for ejectment ond mesne 
profits treating the person in occupation asa tenant continuing wrongfully in 
possession after notice to quit but the plaints were returned to be presented 
to the Revenue Court as the proper Court on the findings that the defendants 
had kudiwaram rightand the lands were situate in an estate, and the plaints 


were thereupon presented as for rent in the Revenue Court forthwith, the- 


claims for faslis beyond three years of re-presentation are barred. The 
plaintiff js not entitled to claim the benefit of S. 14 with regard to rent for 
those faslis as the cause of action for the suits is not identical. The claim in 
the Civil Court was on the basis of trespass and unlawful occupation on the 
ground that he is no longer a tenant, but the claim in the Revenue Court is on 
the ground of subsisting relationship of landlord and tenant. 


Mullai Thayammal v. Subbayyan Pillai, (1922) 16 L.W. 802, doubted and 


distinguished. 
But suits in which in the prior litigation rents were claimed in the 
alternative would not be barred by limitation. 


"S.A. Nos. 345 to 352, 428 to 442, 451, 28th October, 1938, 
462, 463, 474 and 488 of 1936. « 
42 
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Satya- With reference to some holdings the plaintiff bad instituted suits for 
narayana- rent in the Civil Court at an interval of three years to save the claim for 
murthy them being barred. The plaints in those subsequent su:ts also were returned 
Maharajah to be pre sented in the Revenue Court. In re-presenting, the plaints were 

of Pithapur. presented separately and the claims for these faslis were not added to the 
original plaint. 
Held, the subsequent suits are not barred by O. 2, r. 2, Civil Procedure 
Code. As per the order of return of the plaints, the plaintiff had to present 
the same plaints in the Revenue Court to get credit for the court-fee already 
paid thereon. The plaints were all presented simultaneously and they must 
be taken together and read as one plaint with the proper court-fee. 


Appeals against the decrees of the District Court of East 
Godavari in A. S. Nos. 17, ete., of 1935, preferred against the 
decrees of the Court of the Deputy Collector of Peddapuram 
Division in L. $. Nos. 4 of 1934, etc. 

V. Viyanna for Appellants. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. Subramania Atyar for Respondent. 

The Court delivered the following 

JupGMENT.—This is a batch of 28 appeals which arise out 

. of suits filed by the Maharajah of Pithapuram the respondent 
herein against his tenants the defendants for recovery of arrears 
of rent for occupation of lands in various villages which 
originally formed part of what was known as Thotapalli 
estate to which the plaintiff claimed title by a purchase by his 
predecessor-in-title. The arrears of rent were claimed from 
faslis 1332 to 1343. The liability to pay rent was not disputed 
but most of the suits were resisted mainly on the ground of 
limitation and some were resisted on the ground that they were 
barred by O. 2, r. 2, Civil Procedure Code. In answer to the 
plea of limitation the plaintiff relied on S. 14 of the Limitation 
Act on the ground thata prior litigation against the same tenants 
in Civil Court saved limitation. In answer to the plea raised 
by O. 2, r. 2, the plaintiff also relied on the pendency of the 
prior litigation in respect of the claims which are sought to be 
defeated by this technical plea. The Deputy Collector upheld 
the plea of the defendants as to limitation but overruled the plea 
as to O. 2, r. 2 and gave decrees on that basis, but the learned 
District Judge differed from the Deputy Collector on the question 
of limitation ın its entirety.. Against his judgment the tenants 
have preferred these appeals. l 

The material facts are few and are not in dispute. That 
the plaintiff owned the several villages wherein the lands in the 
occupation of the tenants were situate was-tiot disputed but the 
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tenants disputed the right of the landlord to the ownership of 
the soil of the lands, their case being they are tenants owning 
kudivaram right in the lands. The plaintiff's case was that he 
was the owner of both the warams and that he was entitled to 
evict the tenants from occupation of the lands after due notice 
to quit. He therefore issued notices to quit between 1921 and 
1923 and filed suits in the Civil Court. Most of the suits were 
for ejectment. He combined in the same suits with the relief 
for ejectment reliefs for past profits and future profits; in 
some of them he claimed also past rents and future profits. 
Some of the suits were only for mesne profits though in some 
of them he claimed rent also in the alternative. In a few of the 
suits he claimed only rent. The tenants resisted the various 
claims. So far as the claim for ejectment was concerned, the 
tenants’ plea was that the landlord had no right to eject as they 
were the ownersof kudivaram right and therefore had occupancy 
rights. This plea was also available for them to resist the claim 
for mesne profits. So far as the claim for rent was concerned, 
their plea was that the Civil Court had no jurisdiction to enter- 
tain suits for rent. Most of the suits were launched about 1925 
excepting certain suits for rent which were filed as and when 
the right to recover them were aboutto be barred. The litigation 
lasted for nearly ten years and it was finally decided by the 
High Court that the tenants had the kudivaram right and the 
plaintiff was not entitled to eject them. As the lands in the 
occupation of the several tenants formed partof an estate within 
the meaning of the Estates Land Act the Civil Court would 
have no jurisdiction to award relief on the basis of a subsisting 
relationship between landlord and tenant. Therefore the Court 
directed the plaints in the various suits to be returned to the 
plaintiff for presentation to the proper Court. The various 
plaints were accordingly taken from the Civil Courts and 
presented on the very same day in the Revenue Courts. In 
presenting the plaints to the Revenue Courts the plaintiff in some 
suits amended them by claiming also rent for faslis subsequent 
to the fasli in respect whereof claims were preferred in the Civil 
Court; in some cases he claimed interest which was omitted 
to be asked for in the Civil Court; but the amendments in some 
cases were not made on the day on which the plaints were 
presented in the Revenue Court but on.a later’ date when the 
plaints were returned for some formal amendment by the 
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Revenue Courts and before they were re-presented again in the 
same Court. i . 


The plea of limitation was presented in the lower Court 
dnd is again repeated before methus: the claim for rent for the 
faslis for which mesne profits were claimed in the Civil Court: 
is barred not having been filed within three years from the date 
when the said rents accrued. S. 14 of the Limitation Act would 
not save the said claims from being barred by limitation because 
the cause of action for a suit for rent is not the same as the 
cause of action for a suit for mesne profits; in any event, S. 14 
would not save the claims in some of the suits being barred by 
limitation in so far as they relate to rents for faslis subsequent 
to those in respect whereof claims were made-in Civil Court and 
which were claimed by way of amendment on the date of 
re-presentation of the plaints in the Revenue Court. l 


I shall first deal with the question of limitation regarding 
suits for rent in cases where mesne profits were claimed in the 
prior litigation. It is conceded on behalf of the plaintiff that 
but for S. 14 of the Limitation Act the claims would be barred 
by limitation. The question therefore is whether S. 14 saves 
them. S. 14 of the Limitation Act runs thus :— 

“*In computing the period of limitation prescribed for any suit, the time 
during which the plaintiff has been prosecuting with due diligence another 
civil proceeding whether in a Court of first instance or in a Court of appeal 
against the defendant, can be excluded where the proceeding is founded upon 
the same cause of action and is prosecuted in good faith ina Court which 
from defect of jurisdiction or other cause of a like nature, is unable to 
entertain it.” 

The three essentials therefore requisite for the application 
of this section are (1) identity of the cause of action, (2) good 
faith of the plaintiff, and (3) the absence of jurisdiction or other 
cause of a like nature in the Court which entertained the prior 
litigation. The defendants do not dispute either the good faith 
or the absence of jurisdiction of the Court with reference to the 
prior litigation. But what is disputed is that there is no identity 
of cause of action. The question is, is this contention tenable? 
It has therefore to be seen what was the substance of the claim 
in the prior litigation. The case of the plaintiff was that he 
was the owner of both the melwaram and kudivaram rights, 
that the defendants were in occupation under terminable leases, 
that he gave them notice to quit, that they were in unlawful 
occunation of the land and were bound to surrender possession. 
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atid also pay mesne profits for such wrongful possession until 
the day on which they surrender possession. I shall give berein 
extracts froma plaint in one of the suits, namely, O. S. No. 267 
of 1925 a suit out of which S. A. No. 345 arises, to show how 
the plaintiff outlined his claim: Paragraphs 6 and 7 of the said 
plaint run thus :— 

. “6 Thongh notice to quit was given to the defendant on 30th December, 
1921, for vacating the land by the end of fasli 1331 and delivering possession 
thereof to the plaintiff, the defendant did not quit but cultivated for fasli 
1332 also and enjoyed the produce. Notice was again given on 30th May, 
1923, demanding quitting and delivering possession of the lands by the end of 
fasli 1332 and claiming Rs. 1,163-0-0 as damages for unlawful cultivation for 
fasli 1332 Though thus demanded by the plaintiff the defendant cultivated 
the land for fasl: 1333, 1334 and enjoyed the produce. The plaintiff is in all 
manner entitled to eject the defendant from the suit lands, to recover 
damages for faslis 1332, 1333, 1334 for unlawfully cultivating them without 


the plaintiffs permission and to recover future damages in the same manner 
till the lands are put in plaintiffs possession. 


“7. The cause of action arose on the Ist July, 1922, when defendant 
began to unlawfully cultivate the lands mentioned in the schedule in the 
village of Sankhavaram within your Hon’ble Court’s jurisdiction. Cause of 
action arose on 13th January, 1923, 1924, 1925 when profits as damages for 
faslis 1332, 1333, 1334 were appropriated.” 


The claim as will be seen was distinctly for possession and 
damages on the basis of unlawful occupation. The claim in the 
present case is based on the ground of subsisting relationship 
between landlord and tenant and for recovery of rent on that 
basis Therefore in my opinion the claim for rent is not founded 
on the same cause of action as the claim for mesne profits. Both 
are founded on distinct causes.of action. A claim for rent is 
founded upona subsisting relationship between the landlord and 
tenant either based on a tenure or on contract. The claim for 
mesne profits is not based on such relationship but essentially 
on trespass. In a decision of mine reported in Ramah v. 
Thathiahi, I have explained the scope of an action for mesne 
profits citing a passage from Salmond.on Torts. As the learned 
author points out: 


“The claim for mesne profits was always in form a claim for damages 
for a continuing trespass upon the land. Such a claim was based upon and 
rendered possible by the doctrine of trespass by relation.” 

It is founded on the theory of re-entry on termination of 
the lease. After the service of notice to quit it must be taken 
that the landlord has determined the lease and has made his 
election in the cases in question to enter upon the land. The 
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claim for profits prior to the filing of the suits in the prior 
litigation was therefore founded upon an unlawful occupation. 
In fact in some of the plaints it will be seen he claimed double 
the amount of the rent as damages. So far as profits claimed 
subsequent tothe date of the suit for ejectment were concerned, 
there can be no -juestion of the nature of the élaim. Cole in 
his book on Ejectment at page 635 explains the position thus: 


“By issuing and serving a writ in ejectment the claimant elects to treat 
the defendants as trespassers on and from the date mentioned in the writ; 
and he cannot afterwards sue them as tenants for rent and for use and 
occupation subsequent to that day. The only remedy for subsequent occupa- 
tion is by an action of trespass for mesne profits.” 


In Birch v. Wrighti, Buller, J., observes at page 234 thus :— 
“For the action for use and occupation is founded on contract; and 
unless there were a contract either express or implied, the action could not be 
maintained.” f 
Again dealing with a cause of action in ejectment, he 
observes as follows :— 

“The action for use and occupation, and the ejectment, when applied to 
the samo time, are totally inconsistent; for in one the plaintiff says the 
defendant is his tenant, and therefore he must pay him rent; in the other he 
says he is no longer his tenant, and therefore he must deliver up the posses- 
sion. He caunot do both. The plaintifs Counsel admits that an action 
would lie for the mesne profits; itis of course after ejectment, and may be 
maintained without proving any title. The ejectment is the suit in which the 
defendant is considered as a trespasser. oe Ye 

In Birch v. Wrighti, it was held that though the landlord 
filed a suit in ejectment he might maintain an action for use 
and occupation against the defendant tenant for all that is due 
and unpaid as rent up to the date of his issuing a writ for 
ejectment, because in that caseit was only by suing for ejectment 
he was held to have declared his election to treat the lease as at 
an end and the defendant a trespasser. Until then the defendant 
must be deemed to have been treated by the landlord as his 
tenant. But in the cases in question from the time notice to 
quit had been given the plaintiff elected to treat the defendants 
as trespassers and founded his cause of action thereon. The 
tenants resisted the landlord’s claim setting up a title to the soil 
and there was no question of any holding over with the implied 
permission of the landlord, the plaintiff, so as to sustain an 
action for ‘use and occupation. As stated in Woodfall’s 
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Landlord and Tenant, 23rd Edition, at pages 685 and 686: 


“A, lessee, or his assignee, who holds over after his term or tenancy has 
expired or been duly determined, is liable for subsequent use and occupation, 
provided the landlord has acted so as to raise a presumption of a continued 
tenancy, and sot an intention to treat the tenant as a mere trespasser.” 


The prior suits were therefore based on trespass and the 
present suits as already stated by me are founded on a subsisting 
tenure, that is, a subsisting relation of landlord and tenant. 
Several cases have been cited at the bar but there is no case 
which directly deals with the question. Some of the cases on 
which Mr. Viyanna relied only go to show that pendency of suit 
for possession does not save limitation for a suit for rent. The 
only cases which have some bearing on the matter are the cases 
reportedin Sheriff v. Dina Nath Mookerjee| and Rameshwar v. 
Naka Singhs. In Sheriff v. Dina Nath Mookerjeei, a suit was 
brought for recovery of arrears of rent from Pous 1281 
(December, 1874) to Chaitro 1288 (March, 1882). The question 
was whether the claim for 1281 and 1288 was barred by limita- 
tion. It would admittedly be barred but the bar was sought to 
be got over by relying on a prior litigation. The prior litigation 
was that in 1284 the landlord brought a suit to set aside the 
puins and in 1285 obtained a decree declaring the putni invalid 
and giving them possession with mesne profits. but the decree 
was reversed in appeal in 1288. It was held that the prior 
litigation would not save the claim from being barred by 
limitation. The learned Judge observed thus -— 

“There was no period during which the tenancy ceased to exist We 
canoot extend the time of suit ou the ground that he brought a suit improperly 


on the allegation that the relationship of landlord and tenant between him 
and the tenant did not exist.” 


In Rameshwar v. Naka Singha, it was held that where a 
plaintiff failed in a suit to recover rent on the basis of a subsist- 
ing lease on the ground that the plaintiff failed to prove his 
tenancy, a later suit against the same defendant claiming 
compensation for use and occupation of the land would not be 
barred by res judicata. Baguley, J., took the view that the two 
suits were founded on mutually exclusive causes of action and 
when the plaintiff had sued on one of them and failed, he would 
be entitled to sue on the other contrary cause of action. Accord- 
ing to him one was based on coutract and the other was based 
on tort. Mr. K. Subramanyam on behalf of the learned 
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Advacate-General relied‘ very Strongly on two cases (1) .a 
decision of Devadoss, J., reported in Vabalaredds Malayya v. 
Narayana Gajapaihirajul and (2) a decision of the division 
Bench in Mullai Thayammal v. Subbayyan Pillais, In Vabala- 
reddi Mallayya v. Narayana Gajapathirajui, there was an 
alternative claim for rent. Therefore the learned Judge held 
that S. 14 of the Limitation Act would save the subsequent suit 
from being barred by limitation. The learned Judge remarked 
thus :— 


“Inasmuch as the plaintiff did claim rent in the previous suit on the 
ground that the appellants were bound to pay rent, I think the cause of action 
in the previous suit was not different from the cause of action in this suit.” 


The learned Judge did not say that the cause of action for 
mesne profits is the same as the cause of action for rent. In 
Mullai Thayammal v. Subbayyan Pilat, Sadasiva Aiyar, J., 
made the following observation at page 806 which is very 
strongly relied on by Mr. Subrahmanyam: 

“The last contention was that the learned Judge ought to have awarded 
at least the rent due from 1910 up to the date of the suit. I think that this is 
a reasonable contention because even on the footing that there was no proper 
notice to quit, the mere fact that a claim as for mesne profits was made is not 


a suficient ground for not allowing what is clearly due as rent in the 
alternative after amendment of the plaint, if necessary.” 


In that case the action was in ejectment against certain 
persons on the basis that they were tenants in occupation of the 
land till 1910 and that notice to quit was given to them when 
they became trespassers after refusing to comply with the notice 
toquit. The defence was that the tenants had occupancy rights by 
virtue of S.6 of the Estates Land Act. The finding of the lower 
‘Court was that the tenants did obtain occupancy rights. Therefore 
without going into the other issues the lower Court dismissed 
the suit. On appeal their Lordships remanded the case on some 
of the issues and one of the issues on which finding was called 
for, was what were the arrears of rent payable? The learned 
Judges held that the tenants had acquired occupancy rights, and 
gave a decree on the basis of arrears of rent. It is not possible 
to understand on what basis they gave a decree for arrears. of 
rent because once it was found that the holdings formed part of 
an estate the Civil Court had no jurisdiction to deal- with a 
claim for arrears of rent. Having regard to the eminence of 
the Counsel who appeared in that case I am inclined to think 
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that it was almost a decree by consent without the necessity of 
resorting to further proceedings; or else it is legally not possible 
to sustain the decree in the face of the distinct provisions of 
the Estates Land Act. However I cannot take it as an authority 
for the position that a suit for recovery of mesne profits can be 


considered as a suit for rent and that both are founded on the 


same cause of action. I am therefore of the opinion that the 
condition of the identity of cause of action is wanting in’ these 
cases and therefore such of the suits in which there was no 
‘claim for rent in the prior litigation either independently or in 


the alternative must be held to be’barred by limitation. In this 


view the question whether the claim for rent for subsequent 
faslis added on the date of the re-presentation of the plaints in 
the Revenue Court is barred by limitation would’ not arise: 
However, as the question was argued, I shall deal with it. It 
is now well settled that where a plaint is presented in a Court 
which has no jurisdiction and it is re-presented after return by 
that Court in a Court which has. jurisdiction, the presentation 
in the latter Court must be deemed to be the date of its institu- 
tion in the said Court. The proceedings in the former Court 
are of no avail and the proceedings in the latter cannot be 
treated as a continuation of the proceedings in the former Court 
—vide Ramduit Rambissendass v. E. D. Sassoon & Co. and 
Hirachand Succaram v. G. I. P. Railway Co., Bombays. By 
applying this principle it washeld that the plaintif should amend 
the plaint so as to include all intermediate transactions between 
the date of the first presentation and the date of the presenta- 
tion to the competent Court. The date on which the plaints were 
re-presented must be the date on which such a claim should be 
deemed to have been-made; it was on that date fresh court-fee 
would have been paid and accepted by the Court. I therefore 
hold that the rents for subsequent faslis of course excluding 
those which accrued within three years prior to the date of the 
amendment would certainly be barred by limitation. But the 
claims for interest in suits for rent which are saved by S. 14 of 
the Limitation Act would not be barred even though they were 
not made on the date of the presentation of the plaints, in’ the 
Revenue Court but were done on the date of the re-presentation 


~ fal L 
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in the said Court. Under S. 61 of: the Madras Estates Land 
Act, an arrear of rent shall bear interest at the rate of one 
half. percent per mensem from the date on which the arrear 
fell due until it is liquidated. So, whether the plaintiff claims 
interest or not, the Court is bound to award interest. It is 
immaterial when the claims were made. There are certain suits 
in which in the prior litigation suits for rents were claimed in 
the altérnative. Therefore those suits cannot be said to be 
barred by limitation; also’ those suits in which for the period. 
for which rent was claimed in the prior litigation for faslis prior, 
to the institution of the suit would not be barred by limitation. 
In all the suitsclaim for rents which accrued within three years 
prior to the date of presentation of the plaint in the Revenue 
Court would not be barred and no ee were preferred in 
regard tothe said claim. 

I shall now deal with the contention based on O. 2, T 2} 
Civil Procedure Code. The question ‘arises thus: With 
reference to some holdings at an interval of three years the 
plaintiff instituted suits for rent in-the Civil Court because if 
he failed to do so, they would be barred by limitation. The 
plaints in those. suits were returned for. presentation to a proper 
Court „after the termination of the, litigation in the High 
Court and re-presented in the Revenue Court. Therefore S. 14 
of the Limitation.Act would save them from the bar of limita- 
tion. The plea that'is advanced is not limitation but one based 
ón. O. 2, r. 2, Criminal Procedure Code. It is put thus: as the 
date of presentation in the. Revenue Court is the date of the 
institution, of the suit in that Court, the’ plaint must comprise a. 
claims. dor alj!arrears of\rẹnt up.to the date of presentation 
because under the! proviso to,O., 2, r. 2, Criminal Procedure 
Code, successive claims arising under the same cause of action 
shall be deemed to constitute but one cause of action. 


Therefore, asthe plaintiff has not presented any plaint 
including all the claims of arrears of rent, the only course open 
to the: plaintiff is’t6 'elect which of the suits he will proceed 
with and’ the' rest of the suits must be dismissed. To put it 
concretely, ‘if the claim is in respect of fasli 1323 to fasli 1328. 
Hoth Yhclusive and the plaint-in ‘one suit comprises: only claims 
for-arrears of rent for.faslis 1323, 1324 and_1325 and the 
plaint in another suit comprises the claim for arrears of rent for 
faslis 1326, 1327 and 1328, the plaint must elect which of the 
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suits he will proceed with, as one or the other must be held to 
be barred by O. 2, r. 2. Both the Courts have taken the view 
that O. 2, r. 4 will not apply to cases where the plaints have 
been returned for presentation to the proper Court by a Court 
not having jurisdiction to try the claims in those plaints. But 
this view is attacked as unsound by Mr. Viyanna. The ques- 
tion is whether the plea is tenable. Under O. 2, r. 2, Civil 


Procedure Code, it is necessary that the plaintiff should have 


omitted to sue in respect of, or intentionally relinquished any 
. portion of his claim. The omission to sue may be accidental 
or deliberate. The question is, is there such an omission in 
this case? What is contended is the omission to add in either 
of the plaints filed in the Civil Court and re-presented in the 
Revenue Court the claims for the earlier or subsequent faslis as 
the case may be. But as per the order directing the return of 
the plaints and for presentation to the proper Court the plaintiff 
had to present the same plaints in the Revenue Court. As pointed 
out by Sankaran Nair, J., in Viswesware Sarma v. Dr. T. M. 
Nairl, the object of “the return of a plaint for presentation to 
a proper Court is to enable the plaintiff to present that docu- 
ment without paying the stamp over again.” Else he would not 
get credit for the court-fee already paid. The plaintiff was 
therefore obliged to present all the plaints in the. Revenue Court. 
When he presented them, he must be deemed to have claimed 
for all the faslis up to the date of the presentation. The plaints 
were presented simultaneously and they must be taken together 
and treated as one document with the proper court-fee though 
it was affixed on separate pieces of paper. The fact that the 
Court has numbered the suits separately or that the plaintiff 
omitted to ask the Court to treat it as one suit and give it one 
number does not amount to an omission to sue or relinquishment 
of any portion of the claim within the ‘meaning of O. 2, r. 2, 
Civil Procedure Code. I am therefore of the opinion that O. 2, 
r. 2, Civil Procedure Code, would not operateas abar. I accord- 
ingly overrule this contention. 


The result is that S. A. Nos. 345, 434, 432, 451, 435, 433 
and 474 of 1936 must be allowed. ` S; A. Nos. 431, 346, 347, 
436 and, 488 must also be allowed. .The rest of Sr EPa 
must be dismissed. 





1, (1911) 21 M.L J. 533: LL.R. 35 Mad. 567 at 575 (F.B.) |. © 


Maharajah 
of Pithapur- 


Maharajah 


of Pithapur, 


340 THE MADRAS LAW JOURNAL REPORTS. [1939 


Leave to appeal is refnsed. 

These second appeals having been posted to be spoken to 
this day, the Court delivered the following 

JupcMEnt.—In regard to S. A. Nos. 345, 346, 347, 431, 
432, 433, 434, 435, 436, 451, 474 and 488 the appellant will get 
his cost from the respondent. In the rest of the appeals the 
appellant will pay costs to the respondent. So far as the costs 
in the two lower Courts are concerned, each party will bear his 
own costs. 

S. V. V. S. As. Nos. 345 to 347, 431 to 436, 451, 

474 and 488 alowed. Other appeals dismissed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry Lionet Leaca, Chief 
Justice, MR. Jusrick KrisHNASWAMI AIYANGAR AND MR. 
Justicz SOMAYYA. 


Jonnala Lakshmidevamma .. Appellant* (Plaintiff) 
v. 
Jonnala Veera Reddi and others .. Respondents (Defendants 
Nos. 2,3 and 1). 
Hindu Law—Widow’s mointenance— Liability for om partition. 
The widow’s right to maintenance merely attaches to her husband’s 
share and on partition she has no claim against the assets forming the 


shares of the other coparceners. Her claim ıs enforceable only against the 
coparcener to whom her husband’s share has been allotted 


Subbarayulu Chetty v. Kamalavalli Thayoramma, (1911) 21 M. L J. 493: 
LL.R. 35 Mad. 147 and Ramgappaya v. Shiva, (1933) 65 M.L.J. 410: 1.L.R. 
57 Mad. 250, overruled 


Narasimham v. Venkatasubbamma, (1931) 62 M.L.J. 433: I.L.R. 55 Mad. 
752, followed. 


But the amount representing arrears of maintenance before the date of 
partition will have to be paid by all the coparceners. 


Appeal under cl. 15 of the Letters Patent against the dee 
and judgment of the Hon’ble Mr. Justice Venkataramana Rao, 
dated 27th March, 1936, and passed in S.A. No. 1535 of 1931, 
preferred to the High Court against the decree of the District 
Court of Guntur in A.S. No. 250 of 1929 preferred against the 
decree of the Court of the District Munsif of gee in O. o 
No. 547 of 1927. 


*L. P. A. No. 97 of 1936. aL ga 24th March, 1939. 
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V. Govindarajachari for Appellant. . 
_ P. Satyanarayana Rao and V. Subromanyom ‘for Res- 

pondents. 

The Court delivered the following 

Jupcments: The Chief Justice.—This appeal raises a ques- 
tion with regard to a Hindu widow’s right to maintenance out of 
the family properties after partition has taken place. The appellant 
was the plaintiff in the suit out of which the appeal arises. Her 
husband died some eight years before the suit. At the time of his 
death the joint family consisted of the first respondent (the 
appellant’s father-in-law), the second respondent (her brother- 
. in-law), and the third respondent (a son of her deceased 
husband by a previous wife). On the 20th December, 1925, 
the appellant made a formal demand for maintenance. The 
family was still joint, but on the 17th March, 1926, a partition 
was effected by a registered deed. The partition was no doubt 
the result of the appellant’s demand, but it was a genuine parti- 
tion. On the death of the appellant’s husband his share in the 
family properties devolved upon the third respondentand as the 
result of the partition ihe third respondent obtained what his 
father would have obtained had he lived. The appellant then 
filed a suit in the Court of the District Munsif, Tenali, claiming 
that she was entitled to a decree against all the respondents on 
the ground that her status as a widow gave her the right to be 
maintained out of the family estate as a whole and not merely 
out of that portion allotted to her step-son on partition. The 
District Munsif found in the appellant’s favour and granted 
her a decree against all the respondents. He held that she was 
entitled to arrears of maintenance for seven years at the rate of 
Rs. 60 a year and to the payment of Rs. 90 a year from the 
date of the suit. In addition he awarded a sum of Rs. 20 for 
the purchase of utensils and directed the respondents to set 
aside a portion of the family house for the appellant to live in 
or to pay her a further sum of Rs. 100. The decree so far as 
the first and second respondents were concerned was a personal 
decree, but so far as the third respondent was concerned it was 
limited to his share in the family properties. The first and 
second respondents appealed to the District Judge of Guntur, 
who confirmed the District Munsif’s decree with slight modifi- 
cations. He directed that the sum payable as arrears of main- 
tenance should be calculated at Rs. 60 per year for six years 
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and at Rs, 84 per year for one year and that all the amounts 
under the decree were to be recovered from the respondents in 
equal shares. The District Judge also modified the order which 
the District Munsif had passed with regard to costs. The first 
and second respondents then appealed to this Court. The appeal 
was heard by Venkataramaria Rao,J., who allowed it. In holding 
that the third respondent was alone liable the learned Judge 
followed the decision in Narasimham v. Venkatasubbammail, 
where a Division Bench of this Court (Waller and Jackson, 
JJ.) held that when the widow of a coparcener sues for 
maintenance after the family has become divided her claim is 
enforceable only against the coparcener to whom her husband's 
share has been allotted. The learned Judge felt unable to 
accept that decision as embodying the correct statement of the 
law, but as it was directly in point he felt bound by it, The 
decision in Narasimham v. Venkatasubbammal runs contrary 
to the decision of White, C. J. and Munro, J., in Subbarayulu 
Chetti v. Kamalavalh Thayaramma’ and the present appeal, 
which is an appeal from the judgment of Venkataramana 
Rao, J., under cl. 15 of the Letters Patent, has been placed 
before a Full Bench in order that the conflict may be decided. 

The decision in Narastmham v. Venkaiasubbammai, is in 
accordance with the statement of the law made by Bhashyam 
Aiyangar, J., in Jayanii Subbiah v. Alamelu Uangammas, where 
he said :— 

“When an undivided Hindu family consists of two or more males rejated 
as father aud sons or otherwise, and one of them dies leaving a widow, she 
hasa right of maintenance against the surviving coparcener or coparceners, 
quoad the share of interest of her deceased husband in the joint family 
property which has come by survivorship into the hands of the surviving co- 
parcener or coparceners, and though such right does not ın itself form a 
charge upon her husband’s share or interest in the joint family property~yet, 
when it becomes necessary to enforce or preserve such right effectually, it 
could be made a specific charge on a reasonable: portion of the joint family 
property, such portion of course not exceeding her husband's share or 
interest therein.” : 

As authority for this statement Bhashyam Aiyangar, J., 
gave the Full Bench decision in Ramanadan v. Rangammals, 
The judgment delivered in that case did not lay down expressly 
that 4 widow’s right to a charge on the family property should 





© 1. (1931) 62 M.L.J. 433: LL.R. 55 Mad. 752. 
2. (1911) 21 M.LJ. 493: LL.R. 35 Mad. 147 
3. (1902) 12 M.L.J. 270: LL.R. 27 Mad. 45, 
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not exceed her husband’s interest therein, but it was recognised 
that she was entitled to a charge on the family property in the 
hands of her son. 

I regard the statement of the law made by Bhashyam 
Aiyangar, J., as being correct, and before commenting on the 
decision in Subbarayulu Chetti v. Kamalavalli Thayarammai, I 
will state my reasons. The Smriti Chandrika, XI, I, 34, 
according to the translation by the late T. Krishnaswami 
Aiyar, reads as follows :— 

“When the father-in-law and the like are qualified to welded the 
widow and take themselves the property of the deceased undivided member 
of the family, they alone are to maintain the widow from the property so 
taken. Accordingly, Narada :—‘Whichever wife (Patni) becomes a widow 
and continues virtuous, she is entitled to be provided with food and raiment 
by the elder brother of the deceased or by her father-in-law or by a Gotraja 
{a member born in the same family) or any other person.’ 

In order to maintain the widow, the elder brother, or any of the others 
above mentioned, must have taken the property of the deceased; the duty of 
maintaining the widow being dependent on taking the property.” i 

The authority of the Smriti Chandrika is accepted. There 
is here a clear statement that the duty of maintaining the widow 
devolves on the persons who take the property of the deceased 
undivided member of the family and it is emphasized that the 
duty is dependent on the taking of the property. If the.obliga- 
tion to maintain the widow depends on the taking of the 
deceased husband’s .share.in the family estate, it follows that 
there can be no right in the widow to claim to be maintained 
oul of the shares which fall to the other members. While the 
family remains undivided the position is different. The 
property is held jointly and of necessity the araount required 
for a widow’s maintenance has to be paid out of the estate 
regarded as a whole, but in no circumstances can she claim ‘an 
allowance greater than the income of her husband’s sbare in the 
estate. An adequate allowance may be less than the income of 
her husband’s share, but it represents the maximum available. 
See Savitribat v. Luximibais, Madhavrav Keshav Tilak. w. 
Gangabais and Pachayammal v. Paramasiva Mudaliars. . , 

In Savitribai v. Lusimibar’ Westropp, C. J., observed: 

‘It would need very, strong and distinct authority, in the ancient treatises 


of Hindu Law, to convince-us that the. widows of such separated husband’s 
stand, as to maintenance out of such portion of the family estate as rémains 
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in the hands of the other ex-parceners, in a better position than the husbands 
themselves occupy with regard to any right to resort to that residue for a 
further share, albeit under the name and guise of maintenance” 

The ancient treatises of Hindu Law do not furnish such 
authority. In the Smriti Chandrika there is, however, strong 
authority to the contrary. 


The learned advocate for the appellant has conceded that 
when there has been a partition during the husband’s lifetime 
and the husband has dissipated his share in the family properties 
his widow is not entitled to be maintained out of the properties 
falling to the shares of the other members. If the widow is not 
entitled in such circumstances to be maintained out of the 
properties in the hands of the other members of the family, the 
logical deduction is that her right to maintenance merely 
attaches to her husband’s share and on partition she has no 
claim against the assets forming the shares of the others. 


I will now turn to examine the decision in Subbarayulu 
Chetty v. Kamalavalli Thayarammal. In that case a widow 
sued for maintenance against the surviving members of her 
deceased husband’s family and after the institution of the suit 
the defendants arranged a partition. The Court held that the 
partition suit could not prejudicially affect the plaintiff’s claim. 
White, C.J., quoted the passage which I have quoted from the 
judgment of Bhashyam Aiyangar, J., in Jayanti Subbiah v. 
Alamelu Mangomma?, but he was not prepared to hold that the 
words of Bhashyam Aiyangar, J., were intended to apply to the 
members of the branch of the family of which the deceased was 
a member and not to the members of the joint family generally. 
I am unable to place any restriction on the words used by 
Bhashyam Aiyangar, J., and I am at a loss to understand how 
the fact that the partition took place after suit could make any 
difference. It was not suggested that the partition was a sham 
or in any way unfair. The members of the family had the 
right to divide and their rights in the family properties could 
not be affected by the widow’s suit. The decision in Subba- 
rayulu Chetis v. Kamalavallt Thayarammai was followed by 
Krishnan Pandalai, J., in Rangappaya v. Shivas but the judg 
ment in the latter case calls for no additional comment. In my 
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opinion Subbarayulu Chetti v. Kamalavalli Thayarammai was 
wrongly decided and Narasimham v. Venkatasubbamma’ should 
be followed. 


The result is the appeal in the main fails, but the decree of 
the District Judge requires amendment. The provision that the 
maintenance be paid equally by the respondents must be set 
aside. The amount awarded to the appellant by the District 
Judge from the date of the partition, namely, 17th March, 1926, 
will be paid by the third respondent out of the properties which 
have come into bis hands and represent the share of the deceased 
husband in the joint family estate. The amount representing 
arrears of maintenance before that date will have to be paid by 
all the respondents, and therefore there will be a charge against 
all the family properties in respect of the amount payable for 
maintenance before 17th March, 1926. In respect of the 
amount due for maintenance after that date the charge will be 
on the third respondent’s share only. The first and second 
respondents are entitled to their costs. 

Krishnaswami Atyangar, J —I agree. 

Somayya, J.—I agree. 

K sS. Appeal dismissed in the main. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT :—SRM ALFRED Henry LroneL Leaca, Chief 
Justice, MR. JUSTICE KRISHNASWAMI AIYANGAR AND MR. 
JUSTICE SOMAYYA. 
The Trichinopoly Varthaga Sangam, 
Limited, by its Secretary A. 


Arulanandam Pillai .. Appellant" (Plaintif) 
v. 
T. N. Shanmughasundaram .. Respondent (5th Defen- 
: dant). 


Transfer of Property Act (IV of 1882), S. 10—Partition of properties— 
Tenancy in common acted with regard to swt properties—Clanse in partition 
deed restricting aHenation—Absolute restriction—V oid, 

Where in a partition deed a clause referring to the suit properties ran as 
follows :—~“(a) the three houses described in Sch. G shall be enjoyed in 
common by T.M.C. Pillai and his said sons ab at present during the lifetime 
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of C; (b) it shall be not competent for any one of the said sons to sell, mort- 
gage or otherwise alienate the houses in Sch. G during C's lifetime; (c) after 
C's lifetime also the houses in Sch, G should be enjoyed by the sons in 
common without partition and should not be let, sold or otherwise disposed 
of to any stranger. If any of the sons does not want to live in the house 
mentioned in Sch. G he shall not be at liberty in any manner to let or lease, 
etc., his undivided shares to a stranger to the family but shall do so only to 
any of his brothers or their heira for a sum not exceeding Rs. 1,000 The 
intention of all the parties to this deed being that the houses should be 
enjoyed only by the members of the family and their descendants ahd not by 
strangers”, on the question whether the restriction on alienation mentioned 
by the above clause of the partition deed was legel, 


Held, that the restriction imposed by the deed on alienation amounted to 
an absolute restriction within the meaning of S. 10 of the Transfer of 
Property Act and therefore should be disregarded. Consequently the sons 
took the property as tenants in common without fetter and the three brothers 
who executed a mortgage of the properties to the appellant ected within 
their powers. 


Case-law reviewed. 


Mohammad Rasa v. Abbas Bandi Bibi, (1932) 63 M.L.J. 180: L.R. 59 I.A. 
236: I L.R 7 Luck. 257 (P.C,), distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in O. S. No. 97 of 1932, 


T. V. Muthukrishna Atyar and K. G. Srinivasa Aiyer for 
Appellant. 
D. A. Shanmugasundaraswamt for Respondent. 


The Court delivered the following 


Jupements. The Chief Justice.—The appellant was the 
plaintiff in a suit filed in the Court of. the Subordinate Judge of 
Trichinopoly to enforce a mortgage executed by three brothers, 
Nataraja, Nilamegham and Manickavachagam Pillai, sons of 
one Chockalingam Pillai. Chockalingam had five sons, the other 
two being named Chandrasekharam and Muthuvelu respectively. 
The family was joint until the 30th January, 1919, when 
Chockalingam and his sons executed a deed of partition. The 
deed provided that three houses (which had’been used as the 

eld members of t i 
as tenants in common, but no member should have the right to 
dispose of his share to a stranger. Chockalingam and Muthuvelu 
died shortly after the execution of the deed. On the 20th 
August, 1925, Nataraja, Nilamegham, Chandrasekharam’ and 
Manickavachagam on behalf of themselves and their respective 
sons executed in favour of the appellant a mortgage of the three 
houses to secure a loan of Rs. 6,000. This loan was repaid in 
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part, but on the 25th October, 1928, a fresh mortgage of 
the property was executed to secure the sum of Rs. 5,000, 
Chandrasekharam did not join in the later mortgage as he was 
away at the time. On the 10th August, 1932, the plaintif 
instituted a suit to recover what was due to him on this mortgage. 
Nilamegham was then dead and his son, the sole respondent in 
this appeal, was made a party as his legal representative. 

_ At the time of the institution of the suit the respondent 
was still a minor and his mother was appointed to act as his 
guardian ad litem. She took no steps, however, to defend the 
suit and as the result an ex parte decree was passed against the 
respondent, limited of course, to his interest in the property in 
suit. The suit was contested by certain of the other defendants 
on various grounds, but it is not necessary to state them. It is 
sufficient to say that the issues did not embrace the question 
now before the Court and were all decided in favour of the 
plaintiff. A decree as prayed was passed against the other 
defendants, except Chandrasekharam and his sons, who were 
dismissed from the suit as they were not parties to the second 
mortgage. The respondent then filed an application for an order 
setting aside the ex parie decree. The application was granted 
and the respondent submitted a written statement in which he 
contended that his father had only a life interest in the property. 
At the hearing the respondent abandoned this plea, but contended 
that by reason of the partition deed the sons of Chockalingam 
had no right to effect a mortgage and therefore his interest was 
not charged. This contention was upheld and the respondent’s 
interest in the property was exonerated from the mortgage. 
The preliminary decree was accordingly amended. 


The plaintiff has appealed. The validity of the decision of 
the Subordinate Judge is challenged on two grounds. In the 
first place it is contended that the Subordinate Judge was wrong 
in holding that the partition deed operated to prevent the sons 
from mortgaging their interests in the property. It is said that 
the restriction on alienation amounts to an absolute restriction 
and therefore is void under S. 10 of the Transfer of Property 
‘Act. In the second place it is said that the facts did not warrant 
the setting aside of -the ex parte decree passed - against the 
respondent. The second contention cannot be supportd because 
the appellant bas not printed the evidence on which the Subor- 
dinate Judge based his order: setting aside the ex parte decree 
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or even the order itself. There being no materials before us 
from which it can be shown that the order is wrong it must 
stand. 


The clause in the partition deed referring to this property 
is cl. 4, which reads as follows :— 

“ (a) The three houses described in Sch. G shall be enjoyed in common 
by T.M. Chockalingam Pillai and his said sons as at present during 
the lifetime of Chockalingam Pillai. (b) It shall not be competent for any 
one of the said sons to sell, mortgage or otherwise alienate the houses 
in Sch. G during Chockalingam Pillai’s lifetime. (c) After Chockalingam 
Pillai’s Ilfetime also the houses in Sch. G should be enjoyed by the sons in 
common without partition and should not be let, sold or otherwise disposed 
of to any stranger. If any of the sons does not want to live in the house 
mentioned in Sch. G, he shall not be at liberty in amy manner to let or 
lease, etc., his undivided share to a stranger to the family but shall do so 
only to any of his brothers or their heirs fora sum not exceeding Rs. 1,000 
(Rupees Thousand). The intention of all the parties to this deed being that 
the houses should be enjoyed by only the members of the family and their 
descendants and not by strangers.” 

The estate here created is admittedly a tenancy in common 
and if the restriction on alienation amounts to an absolute 


restriction it cannot stand. 

I consider that the contention that the restriction is 
absolute is well founded. The prohibition against alienation to 
strangers is not limited to the father’s lifetime, but is intended 
to continue in perpetuity. The concluding words of the clause 
stating the intention of the parties places this beyond doubt. It 
is true that a right to sell within the family isgiven, but there is 
no obligation to buy and a maximum price which is obviously 
below the real value is fixed. The property was mortgaged in 
1925 for Rs. 6,000, and it may be taken that the mortgagee 
required a substantial margin of security. It follows that it may 
safely be assumed that the property was worth considerably 
more than Rs. 6,000 at the time of the mortgage. There is no 
evidence to justify an inference that the property had increased 
in value between the date of the parfition deed and the date of 
the mortgage and consequently the only conclusion open to the 
Court is that the property was worth considerably more than 
Rs. 6,000 at the date of the partition. Taking the value to be 
only Rs. 6,000 each son’s share at the death of the father was 
worth Rs. 1,200, but in view of the amount of the first mortgage 
the figure of Rs. 6,000 cannot be accepted as the proper figure. 
On the basis of the mortgage the full value was more likely to 
be in the region of Rs. 9,000, which would make the share of 
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each of the five sons worth about Rs. 1,600. At the date of the 
mortgage one son had died and the shares of the surviving sons 
had consequently increased in value. The prohibition against a 
co-tenant selling his share for more than Rs. 1,000 would mean 
a sale at a great sacrifice, even if the maximum were realised, 
but there js the further consideration that there is no obligation 
to buy even at Rs. 1,000, and this puts a member of the family 
wishing to sell at a further disadvantage. There is ample 
authority that provisions such as we have here amount to an 
absolute restriction on alienation and therefore are Void. 

In the case of In re Rosher. Rosher v. Rosher|, a testator 
devised an estate to his son in fee subject to the proviso that if 
the son, his heirs or devisees, or any person claiming through or 
under him or them, should desire to sell the estate, or any part 
or parts thereof during the lifetime of the testator’s wife, she 
should be given the option to purchase the estate at the price of 
£3,000 for the whole, and at a proportionate price for any part 
or parts thereof. The selling value of the estate at the date of 
the will and at the time of the testator’s death was £15,000. It 
was-held that the proviso compelling the son to sell at such an 
undervalue amounted to an absolute restraint on alienation 
during the lifetime of the widow and was consequently void. 
The same principle was applied by Eve, J., in In re Cockerill: 
Mackaness v. Percivals. In that case a testator, by his will, 
devised land subject to the proviso that if within twenty years 
of his death the devisee should desire to sell the land he was to 
give the governors of a certain school the option of purchasing 
it at the price of £300 an acre. The total area was about 22 
acres and was worth £670 an acre. It was held that the condi- 
tion amounted toa restraint on alienation and was void fot 
repugnancy. In In re Eliot: Kelly v. Elliot, a testator gave his 
plantations in Assam and all his other estate to the plaintiff 
absolutely subject to the payment of his debts, but provided 
that ona sale by the plaintiff of the plantations the plaintiff 
should pay to the testator’s brother a sum of £1,000 out of pro- 
ceeds of the sale and another sum of £500 to the testator’s 
sister. Chitty, J., held that the testator had by the direction to 
pay these legacies imposed no obligation on the plaintiff to sell 
and that the direction was void for repugnancy: The testator 
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had attempted to create an estate unknown io the law., The 
owner of property has, as an incident of his ownership, the 
right to sell and to receive. the whole of the proceeds for his 
own benefit. By providing that the plaintiff should make the 
payments to his brother and sister he had created a condition 
which was repugnant to the estate which he had conferred. In 
Attzater v. Aitwateri, Romilly, M.R., held that where a 
testator left an estate to the eldest son of his niece with an in- 
junction never to sell it out of the family, but, if it had to be 
sold at all, it was to be sold to one of hig brothers, the restric- 
tion amounted to a total restraint or alienation and was 
void. 

ln Gayast Kam v. Shahabuddins, Sulaiman, C.J., pointed 
out that in order to ascertain whether there is an absolute res- 
traint or not, the Court has to examine the effect of all the 
conditions and find whether for all practical purposes alienation 
is prohibited. The mere fact that there may be some remote 
contingency in widch there may be a possibility of an alienation 
taking place would not necessarily take the case out of the pro- 
hibition contained in S. 10 of the Transfer of Property Act. In 
that case a house had been sold fora sum of Rs. 150 witha 
condition that the vendee was not to transfer, mortgage, give or 
sellit to any one but the vendor or his heirs. In the event of a 
breach of this condition the vendor (or his heirs) was to have 
the right to a reconveyance of the property on payment of 
Rs. 175. Sixteen years after the conveyance the purchaser sold 
the property for Rs. 1,000 and the transferee later disposed of 
it for Rs. 800. The sons of the original vehdor sued to recover 
possession of the property from the ultimate purchaser on pay- 
ment to him of Rs. 175. It was held that there was an absolute 
restraint on alienation and therefore the provision for Fe OUNEN 
ance was void. 

In the case before us the respondent’s advocate has placed 
great reliance on the decision of the Judicial Committee’ in 
Mohammad Rasa v. Abbas Bandi Bibis, but when that decision 
is examined it cannot be regarded as an authority in support of 
the plea that-the provisions of the partition deed in this case 


with regard to the family house are valid in law. The facts 
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there were these. One Sughra Bibi brought a suit against her 
cousin, Afzal Husain, claiming a half share in certain immov- 
able properties in Oudh. The litigation ended in a compromise 
which was embodied in a decree of the Court. Under the terms 
of the compromise decree the defendant, who already had a wife, 
was to marry the plaintiff and the properties were to be held by 
the two wives in equal shares, but neither was to have power to 
transfer her moiety to a stranger. After her marriage to the 
defendant, the plaintiff, in breach of the terms of the compromise 
decree, alienated her half share to strangers. After her death 
the respondent in the appeal to the Privy Council, as a legal 
representative of Sughra Bibi, filed a suit for the recovery of 
two-thirds of her share from the appellant on the ground that 
the deceased had no right to alienate her moiety. The appel- 
lant’s answer was that the restriction on alienation was bad and 
Sughra Bibi was therefore free to dispose of her moiety as she 
pleased. The Privy Council held that the condition that the 
deceased was not to alienate outside the family constituted only 
a partial restriction on alienation and therefore did not offend 
against S. 10 of the Transfer of Property Act. The Board 
was only considering the effect of the ‘prohibition so far as the 
deceased herself was concerned and the observations in the 
judgment went no further. In the course of the judgment 
reference was made to In re Macleayi and Doe v. 
Pearson’. In the former of these cases there was a devise of 
an estate to a brother on condition that he should never sell it 
out of the family. Jessell, M.R., held that this only amounted 
to a’ partial restriction and made the following observatidns :— 
“You may restrict alienation in many ways. You may restrict alienation 
by prohibiting a particular class of alienation, or you may restrict alienation 
by prohibiting it toa particular class of individuals, or you may restrict 
allenation by restricting it to a particular time, In all those ways you may 
limit ıt, and it appears to me that in two ways, at all events, this condition is 
limited. First, it is limited as to the mode of alienation, because the only 
prohibition is against «selling. There are various modes of alienation besides 
sale; a person may lease, or he may mortgage, or he may settle; therefore it 
isa mere limited restriction on alienation in that way. Then, again, it is 
limited as regards class; he is never to sell it out of the family, but he may 
sell it to any one member of the family. Itis not therefore, limited in the 
sense of there being only one person to buy; the will shows there’ were a 
great many members of the family when she made her will; a great many are 


named in it;. therefore you have a class which probably was. large, and.was 
certainty not small. Then it is not, strictly speaking, limited as to time, 
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éxcept inthis. way; that it is limited to the life of the first tenant in tail; of) 
course, if unlimited as to time, it would be void for remoteness under another 
rule. So that this is strictly a limited restraint on alienation.” 


In the case before us the restriction against the alienation 
outside the family applies to the parties to the deed and their 
descendants and there is the further restriction with regard to 
price without any obligation to buy. In the course of.his judg- 
ment, Jessell, M.R., discussed at length the decision in Attwater 
v. Attwateri. It is evident that he was inclined to think that 
the decision in Attwater v. Attwaterl went too far, but came, to 
the conclusion that Romily, M.R., did not intend to place a 
different interpretation on the law from that given by Lord 
Ellenborough in Doe v. Pearson’. There property was left to 
two sisters to be held by them as tenants in common, subject to 
the condition that if they had no issue they should have no 
power of alienation except to their sisters or their sisters’ 
children. Lord Ellenborough held this condition was good. 
The restriction on alienation disappeared with issue and there- 
fore was only partial restriction. l 

The facts in Mohammad Rasa v. Abbas Bandi Bibis and 
the cases cited therein were very different from the facts in the 
present case and those authorities have no application here. 1 
hold that the restriction imposed by the deed now under 
consideration amounts to an absolute restriction on alienation 
within the meaning of S. 10 of the Transfer of Property Act 
and therefore must be disregarded. Consequently the sons took 
the property as tenants in common without fetter, and the three 
brothers who executed the mortgage to the appellant acted 
within their powers. 

The appeal will be allowed and the suit will be decreed 
against the respondent also, with costs in favour of the appel: 
lant here and below. The period allowed for redemption will 
be six months. l . 

Krishnaswami Aiyangar, J.—I agree. 

Somayya, J.—I agree. 


KC. — Appeal allowed. 


| 1, (1853) 18 Beav. 330: 52 E.R. 131. ta 
~ - --—-- — 2; (1805) 6 Hast. 173: 102 E.R. 1253. - ee 
: 3; -(1932) 63 M.L_J. 180: L.R. 59 I.A. 236: 7 Luck. 257.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED. HENRY 'LIONEL Leacu, Chief 
Justice AND Mr. JUSTICE SOMAYYA. 
Ramaswami Chettiar and others .. Appellants* (Petitioners) 
v. ` 
Meyyappan Servai .. Respondent 

Civil Procedure Code (V of 1908), S. 47 and O. 43—Sale set aside— 
Auction purchaser whether representative of any party to continue the execu- 
tion application—A ppealabthty of an order for refund of purchase money in 
the circumstances. 

In a case where a sale was set aside, the auction-purchaser cannot be 
tegarded as a representative of the judgment-debtor within the meaning of 
S. 47 of the Civil Procedure Code. The case not being within S. 47 of the 
Code, the order of Court for refund of the money is not an order which is 


appealable. 
Krishna Bhupati Devu Garu v. Venkaicsomt 3 L.W. 105 and Kunhamed 


v. Chathw 9 M. 437 followed. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Horwill dated 26th 
February, 1937 and passed in appeal against Appellate Order 
No. 132 of 1934 preferred to the High Court against the order 
-of the Court of the Subordinate Judge of Tanjore dated 27th 
March, 1934 and made in A. S. No. 165 of 1933 (A. S. No. 36 
of 1933 District Court, West Tanjore) preferred against the 
order of the Court of the District Munsif of Pattukottai dated 
30th January, 1933 and made in E. A. No. 494 of 1932 in O. S, 
No. 498 of 1921. 

G. Gopalaswamy for Appellants. 

K. S. Sankara Aiyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—The appellants are the legal represen- 
tatives of a person who purchased property at a sale held in 
execution of a decree. The sale was set aside on the ground of 
irregularity in its conduct. The amount for which the property 
had been sold was paid into Court and was withdrawn by thé 
-decree-holder. The auction-purchaser died before the sale was 
set aside and the appellants are his legal representatives. They 
applied for the refund of the money and obtained an order for 
repayment from the District Munsif in whose Court the execu- 
tion proceedings had been instituted. The question which we 
Have to consider is whether ‘the District sensi s order can ue 
-made the subject-matter of an. appeal. i 





* La P. A. No. 70 of 1937. ae >O C Teh March, "19459? > 
45 


‘Ramaswami 


Chettiar 
v. 


Meyyappan 


Leach, C. J. 
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The sale took place on the 24th June, 1922, and was con- 
firmed on the 25th of the next month. ‘The auction-purchaser 
then paid into Court the money and it was drawn out by the 
decree-holder immediately. .As the result of the application of 
the judgment-debtor in that behalf the sale was set aside on the 
17th December, 1923. The. decree-holder and the appellants 
(the legal representatives of .the auction-purchaser who had 
died) appealed to the District Judge. The appeals were dismissed 
and a second appeal to this Court met with the same fate. The 
appellants were allowed to file an appeal under cl. 15 of Letters 
Patent and this appeal was also dismissed, the final decision 
being given on the 13th September, 1929. It was not until the 
29th August, 1932, that the appellants applied to the execution 
Court for an order under O. 21, r. 93 of the Code of Civil 
Procedure directing the decree-holder to refund the amount due 
to them as the result of the setting aside of the sale. The 
decree-holder resisted the application on the ground that it was 
barred by the law of limitation. His contention was that time 
began to run from the date of the order of the District Munsif 
setting aside the sale, namely, the 17th December, 1923. The 
District Munsif, however, held that time began to run from 13th 
September, 1929, the date of the dismissal of the Letters Patent 
Appeal and therefore the application was in time. The decree- 
holder appealed to the Subordinate Judge and also filed an 
application for revision to this Court in the -event of it being 
held that an appeal did not lie The Subordinate Judge held 
that the appeal did lie and allowed it. In his opinion time 
began to run from the date of the setting aside of the sale by 
the District Munsif. The appellants then appealed to this 
Court and the appeal was heard by Horwill, J., who accepted 
the decision of the Subordinate Judge, but gave a certificate 
permitting the ‘present appeal. :Rhere are really two questiond 
involved in this appeal, namely, (1) whether the order of the 
District Munsif directing the refund is appealable, and (2y 
whether time began to run from 17th December, 1923, or 
from 13th September, 1929; If the first question is answered 
in * the appellants’ favour. ‘the second question will not need 
consideration because in that case the order of the District 
Munsif must stand. For reasons which I shall indicate we are 


of opinion that the first contention is well founded. 5 
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An order passed on application filed under O. 21, r. 93 is 
not appealable under O. 43. The question then is whether the 
matter is one which comes within S. 47. If it does the order 
is appealable.. The appellants say that the case does not fall 
within S. 47, because it is not a matter which relates to the 
execution, discharge or satisfaction of a decree and in any event 
an auction purchaser cannot be regarded as the representative 
of the decree-holder or judgment-debtor in a case like this. It 
is conceded by the learned advocate for the respondent that the 
matter ig not one which relates to the execution of the decree; 
but he says it does relate to its discharge or satisfaction. We 
are unable to accept this argument. ' As the result of the setting 
aside of the sale the position was restored to what it was at the 
time the decree-holder asked for the attachment of the property. 
The person to whom the property had been sold could no 
longer be regarded as the auction-purchaser. The sale had gone 
and he had no further concern with the matter beyond getting 
back from the decree-holder the ‘money which he had paid, as 
the purchase consideration. As the result of the order setting 
aside the sale the decree was left entirely undischarged. Of 
course, it cannot be denied that the application for refund of 
the money was a matter arising out of the execution proceedings 
but it was not a matter relating to the cece discharge or 
satisfaction of the decree. 

This view has been taken by this Court on two previous 
occasions. In Krishna Bhupah Devu Garu v. Venkataswamii, 
Sadasiva Aiyar and Moore, JJ., held that an order made under 
r. 93 of O. 21 for the repayment of purchase money when the 
sale has been set aside is not a question between the parties to 
the suit relating to the execution, discharge or satisfaction of 
the decree as it has no legal effect on the rights and liabilities 
as between ‘the decree-holder andthe judgment-debtor. In 
Kunhamed v. Chathu?, Collins, C.J:and Brandt, J., gavea similar 
decision. Horwill, J., refused to follow these cases, although he 
was clearly bound by them, because he considered that there was 
a very strong tendency to give a wide application to S. 47 and to 
bring within its scope questions arising between the parties to 
the suit- and’ the auction-purchaser. The auction-purchaser 
comes within S. 47 when he is standing in the shoes either of 
the decree-holder or of the judgment-debtor. Unless he can in 


1. (1916) 3 L.W. 105. 2. (1886) LL.R. 9 Mad. 437. 


sam 
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law be regatded as a representative of either he certainly does 
not come within the section, and in this case the auction-purchaser 
cannot be regarded as a representative of the judgment-debtor 
because the sale has been set aside. According to-decisions of 
this Court he became the representative of the judgment-debtor 
when he became the auction-purchaser, but as the result of the 
sale having been set aside he lost that character. The case 
cannot be brought within S. 47 and therefore the order directing 
the refund is not an order which is appealable. The appeal will 
therefore be allowed and the order of the District Munsif restored. 
The appellants are entitled to their costs here and below. 

The position with regard to the revision -petition filed by 
the respondent remains to be considered. As the result of his 
decision on the question whether an appeal lies Horwill, J., dis- 
missed this petition. Although it was dismissed merely on the 
ground that an application in revision was no longer necessary 
we consider that the dismissal order must stand. The only con- 
tention that can be advanced in support ofthe application is that 
the District Munsif misinterpreted- the law of limitation. 
Assuming that the District Munsif was wrong in holding that 
the period of limitation started to run from the date when the 
auction sale was set aside it does not mean that the respondent 
was entitled to bave that orderrevised. If he made a mistake 
—I do not say that he did—the application would not lie. Asit 
had been often pointed out a mere error of lawdoes not bring a 
case within the provisions of S. 115 of the Code ‘of Civil Pro- 
cedure. The application will therefore stand dismissed, but 
there will be no order here as to costs. 

KC Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT MR. JUSTICE ABDUR RAHMAN. 
Vudaru Pedda Pulla Reddi.. Appellani* (3rd Respondent) 





v. 
Peddugari Chinna Venkata 
Reddi and others ~. Respondents (Petitioners and 
i Respondents 1, 2, and 4 tog); 


Couri-Fees Act (VII of 1870), Sch. II, Art. 11—Ctoil Procedure Code. V 
of 1908), O. 20, r. 12—A pplication to enquire inio future mesne profits— 





' a Check Slip No. 471 of 1936 in. o 1th March, 1939. | 
A. A. O, No. 329 of 1938. 


ey Fate 
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Rejection of —If a “decree” under S. 2 (d), Civil Procedure Code, or order in 
Or arising from execuiton—Appeal against rejection—Court-fee payable. 

In.a suit for partition and possession including a prayer for futvre 
mesne profits a preliminary decree was passed on 30th July, 1931. The 
question of mesne profits was left open. A final decree was passed on 15th 
January, 1932, and the plaintiff obtained possession in execution of that 
decree. On 30th January, 1934, the plaintiffs made an application purporting 
to be under ©. 20, r. 12, Civil Procedure Code, asking for an enquiry into 
the future mesne profits and for an order to direct the defendants to pay what 
was found to be due from them. The District Munsif dismissed the applica- 
tion on the ground that there was no direction for an enquiry into the mesne 
profits either in the judgment or in the decree, An appeal was preferred to 
the District Judge with a court-fee of one rupee only. On bebalf of the 
Government it was contended that the plaintiff should estimate the amount at 
which they valued their relief and pay ad valorum court-fee on the figure 
stated by them. 


Held, the order rejecting the application would not amonnt to a 
“decree” as defined in S. 2 (d), Civil Procedure Code, or an order having the 
force of a decree. The fact that a final decree had beed passed in regard to 
a partition does not deprive the Court of the power of ordering an inquiry 
into future mesne profits and of passing a second final decree. The applica- 
tion under O. 20, r. 12 or an appeal from an order rejecting such application 
cannot be regarded as having been made or arising from an order in execn- 


tion. The appeal was righily valued under Art. 11, Sch. II of the Court- 
Fees Act. 


Kandunni Nair v. Raman Nair, (1930) 58 M.L.J. 497: 1.L.R.53 Mad. 540, 

applied. i 

Check-slip issued by court-fee Examiner in A.S. No. 37 of 
1936 on the file of the District Court of Kurnool preferred 
against the order of the Court of the District Munsif of Kur- 
nool dated 13th March, 1936 and made in I.A. No. 985 of 1934 
in O. S. No. 203 of 1928 (A. A. O. No. 329 of 1938 on the 
file of the High Court). 

K. Srinivasa Rao for Appellant. 

J. V. Srinivasa Rao for Respondents. 

K. R. Rama Aiyar for The Government Pleader (B. Sita- 
rama Rao) for the Government. 

The Court made the following 


Orper.—The question whether the appellants in A. S. 
No. 37 of 1936 should have been asked to state the amount of 
future mesne profits claimed by them and to pay court-fee 
thereon has come up before me for decision in consequence of a 
difference between the Court-Fee Examiner and the learned 
District Judge of Kurnool. 

A suit for partition and possession (O.S. No. 203 of 1928) 
which also included a prayer for the grant of future mesne 
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profits, was instituted by the plaintiffs in the Court of the 
District Munsif at Kurnool. It was decided in their favour 
and a preliminary decree was passed on the 30th July, 1931; but 
the question of future mesne profits was ordered by the, District 
Munsif to be left open. The property was partitioned and the 
partition was followed by a final decree. This was passed on 
the 15th January, 1932, After the plaintiffs had obtained 
possession in the execution of this decree, they applied to the 
Court on the 30th July, 1934, asking for an enquiry into the 
future mesne profits and for an order to direct the defendants 
to pay what was found to be due from them (E. P. No. 391 of 
1932). This application which purported to be under O. 20, 
r. 12, Civil Procedure Code, was opposed by the defendants 
mainly on the ground that there was no direction for an enquiry 
into the mesne profits either in the judgment or in the decree. 
This contention found favour with the District Munsif and the 
application was dismissed on the 13th March, 1936. An appeal 
was preferred by the plaintiffs against this order to the District 
Judge on which they affixed a court-fee of one rupee only. The 
Court-Fee Examiner objected to this as insufficientas according 
to himithe order passed by the District Munsif on the 13th March, 
amounted to a decree, and since the relief-claimed in the appeal 
was tunascertainable, he contended that the plaintiffs should be 
ordered to'estimate the amount at which they valued their relief 
and to pay an ad valorem court-fee on the figure stated by 
them. The learned District Judge was of opinion that since ‘the 
plaintiffs were asking.for future mesne profits only, they could 
not be required to estimate the relief, the value of which was 
unknown to them and the court-fee paid by them was sufficient. 
The correctness of this order has been questioned before me. 


It might be mentioned here that the appeal from the order 
passed by the District Munsif on the 13th March, 1936, was 
accepted by the learned District Judge as he was of opinion that 
the words in the preliminary decree under which’ the determina- 
tion of the future mesne profits was left open must be taken to 
mean” that the matter “was -left open to be agitated in a 
‘subsequent enquiry constituting a continuation of the suit”. 


This order was appealed against and was confirmed ‘by me 
on the 25th January, 1939, as-I found. that the Court which had 
passed-the preliminary decree liad not omitted to give a direc- 
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tion in regard to the future mesne profits and that in view of 
the terms in which the preliminary decree was passed they could 
be ascertained by the Court which had passed the decree. The 
words in the preliminary decree were, to put differently, taken 
as being tantamount to a direction for the ascertainment of the 
future mesne profits and it is only on that basis that I would 
have to consider the point which has been: raised on behalf of 
the Government. 


It has been pointed out in Doraiswamy v. Subramanial 
that the power of the Court to award future mesne profits is 
discretionary. The provision contained in O. 7, r. 2 refers to 
mesne profits which have accrued before the institution of the 
suit. S.9 of Madras Act V of 1922 which replaces the second 
paragraph of S. 11 of the Court-Fees Act provides that no 
decree determining the amount of'mesne profits falling due 
after the institution of a suit would’ ‘be executable until the 
Tequisite court-fee is paid on the amount claimed in execution. 
Tt would therefore follow that if the Court had exercised a 
discretion in the plaintiff's favour-and ordered the future mesne 
profits to be ascertained, they could not have been required to 
pay any court-fee until the decree had been passed and they 
had applied for execution. The reason behind the rule contained 
in S. 9 of the Madras Act apparently is that persons asking for 
future mesne profits were not considered to be able to estimate 
the value of their claims firstly because they could not anticipate 
the rate at which the mesne profits would be granted by the 
Court and secondly they could not be aware of the period for 
which these would be found due and payable. If the plaintiffs 
could not be asked to pay a’ court-feé for the future mesne 
profits in a suit before a final decree was passed, can they be 
asked to do so simply because they had_ to’ prefer’an appeal, ‘if 
one lay against the order refusing to hold’an enquiry. ' If the 
value of the relief asked for in the suit and in the appeal hap- 
pens to be the same and it must be so in this case as the plain- 
tiffs’ prayer both in the trial and the lower appellate Court was 
the same, the court-fee payable in either court’ would also be 
the same. Since no court-fee is required as stated above for 
this relief in the suit, it would appear to follow that’ no Court- 
fee could be required for the same relief for the purposes of the 





L (1917) 33 M.L.J. 699: LL,R. 41 Mad. 188 (F.B.). 
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appeal. The inability of the plaintiffs to estimate the mesne 
profits continued even at the time when the appeal was preferred 
by them before the learned District Judge. 

The lower appellate Court had, in coming to the same con- 
clusion, based its decision on a Division Bench case of this 
Court given in Kandunni Nair v, Raman Nairt. While dealing 
with the question of future mesne profits, the learned Chief 
Justice and another learned Judge of this Court observed as 
follows :— ; , 

“ Where, however a preliminary decree only makes provision for the 
subsequent determination of the mesne profits, we think that the apt occasion 
for requiring a defendant to pay a court-fee in this respect would be, if and 
when the profits have been determined by a final decree.” 

This observation would cover the case of a plaintiff also 
whoi is asking for future mesne profits and seems to conclude 
the point raised now. It has been contended on behalf of the 
Government however, that this does not apply as the plaintiffs 
had applied for an ascertainment of mesne profits under O. 20, 
r. 12, Civil Procedure Code, and appealed against the order 
refusing to entertain that application. A reference to this rule 
would show that ina suit for the recovery of possession of 
immovable property when an inquiry as to mesne profits from 
the institution of the suit has been directed at the time when the 
decree is passed, the Court would have to passa final decree in 
accordance with the result of such enquiry. It has been held 
already in this case that the Court which passed the preli- 
minary decree in this case must be taken to have directed an 
enquiry into future mesne profits. Why should then an applica- 
tion on hehalf of the plaintiffs entail the consequence of their 
having to pay a court-fee either in the suit or in the appeal? 
The enquiry although ordered or deemed to have been ordered. 
by the Court has not taken place so far and a final decree could: 
not therefore have been passed so far as the future mesne pro- 
fits were concerned in accordance with the result of such 
enquiry. The application by the plaintiff under O. 20, r. 12 
must be taken to be a reminder to the Court to do its duty as. 
required by this rule. The case decided by the Division Bench. 
cannot therefore be distinguished on the ground that the plain- 
tiffs had made an application under O. 20, r. 12, Civil Proce- 
dure Code. o 


1. (1930) 58 M.L.J. 497: I L.R. 53 Mad, 540. 
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.~...This order rejecting the application does not fall within the 
definition of a ‘decree’ as. defined in S. 2 (d) of the Code of 
Civil Procedure and would not therefore, as alleged by the 
Court-fee Examiner, amount to a decree. If the plaintiffs 
could not be forced to estimate ‘the value of the relief for which 
they had prayed in the trial Court, they could not have been 
asked to do so in the appellate Court either. When the trial 
Court had not done what it was legally bound to do, the plain- 
tiffs’ -remedy was to make the application under O. 20, r. 12 in 
the first instance and either appeal against the order or have it 
revised when this application was dismissed. It would have 
been a different matter if the trial Court had been found not to 
have given any direction for an inquiry into future mesne pro- 
fits. In that case no order could have been passed for this 
purpose and the application under the provisions of this rule 
would not have been maintainable. The order passed by the 
first Court cannot in the circumstances be regarded to be even 
an order having the force of a decree. 


It would make no difference in my opinion if a final decree 
in regard to partition had been passed already. The learned 
Counsel for the plaintiffs was for that reason inclined to urge 
that the order passed by the trial Court was in execution. But 
this contention is incorrect inasmuch as there was no final 
decree for mesne profits which could have been executed. An 
inquiry into future mesne profits had still to be held before the 
Court could have been in a position to pass a final decree. The 
fact that a final decree had been passed in regard to partition 
does not deprive the Court of the power of ordering an inquiry 
into future mesne profits and of a passing a second final decree. 
The application made by the plaintiffs under O. 20, r. 12 or an 
appeal from an order rejecting that application cannot be 
regarded as having been made in or arising from an order in 
execution. 

In view of what has been said, I must find that the appeal, 
if it was competent—-as to which I express no opinion, was 
rightly valued under Art. 11 of Sch. II of the Court-Fees Act 
and the order passed by the learned District Judge was correct. 


K. S. — Order of the District 
Judge affirmed, 


Moathuvasu 
Chettiar 
r. 
Velumuru 
Nadar. 


Varada- 
chariar, J. 
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IN THE HIGH COURT'OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VARADACHARIAR AND MR. JUSTICE 


‘GENTLE, 


N. M. Muthuvasu Chettiar .. Appellant* (Plaintif) 


v. p 
Velumuruga Nadar and others .. Respondents (Defendants). 

Transfer of Property Act (VI of 1882), S. 53—Morigage—Nominal 
transaction to shield properties from creditors—If valid to the extent support- 
ed by consideration. ` 

It was found that the suit mortgage represented only a nominal transac- 
tion. Defendants 6 and 7 were simple money decree-holders who had attach- 
ed the mortgaged properties. Another mortgage in favour of the fifth 
defendant was also admitted by the fifth defendant to be a nominal transac- 
tion. The learned Subordinate Judge gave a mortgage decree against the 
first defendant and his sons defendants 2 to 4 for the sums found to have 
been actually advanced by the plaintif and declared the right of the plaintiff 
under the suit mortgage to be subject not merely to a pre-existing mortgage 
in favour of the seventh defendant but also to the rights of defendants 6 and 
7 under the attachment in execution. On the plaintifs appeal, 

Held, it is well-established law that if a transaction offends S. 53, Trans- 
fer of Property Act, it cannot ordinarily be upheld even to the extent to 
which it may be found to be supported by consideration, 

Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in O. S. No. 47 of 1933. 

Ch. Raghava Rao for Appellant. 

K. V. Krishnaswami Aiyar and P. N. Appuswami Atyar 


for Respondents. 
The judgment of the Court was delivered by 
_ Varadachariar, J.-This appeal arises out of a suit for the 
recovery of money due under a mortgage bond, Ex. A, executed 
on Sth October, 1929, by the first defendant and ‘the second 
defendant in favour of the plaintiff. Defendants I to 4 are 


‘members of a joint Hindu family, the first defendant being the 


father and defendants 2 to 4 his sons. The fifth defendant 
was impleaded, as a document Ex. I had been executed by the 
first defendant in his favour on 7th October, 1929, and accord- 
ing to its tenor it purported to be a puisne mortgage. But the 
fifth defendant admitted that it was a nominal transaction and 
he has accordingly taken no part in the suit except that he was 
examined as D. W. 1 and has deposed not merely to the fact 
that Ex. I was a nominal transaction but also to a conversation 





* Appeal No. 128 of 1935. 23rd January, 1939. 
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that took place between himself and ‘the first defendant about 
the-time when Exs. A and I were thought of. The first defen- 
dant raised some objections in respect of certain portions of 
the amounts claimed by the plaintiff to be due. But, on these 
points, he has acquiesced in the finding of the lower Court. The 
real contesting defendants were defendants 6 and 7 who had 
obtained a money decree against the first defendant in O. S. No. 
43 of 1929 and-had attached the properties hypothecated under 
Ex. A in execution of their money decree. As attachment was 
effected only in 1933, the claim under Ex. A would have had 
precedence, if the mortgage was otherwise valid. Defendants 
6 and 7 contended that Ex. A only evidenced a nominal transac- 
tion and that, in any event, it had been execuied to defraud 
the sixth defendant and other creditors of the first defendant. 

On the contention of defendants 6 and 7, the third issue in 
the case was raised. The learned Subordinate Judge was of 
opinion that Exs. A and I had been brought into existence in 
pursuance of a common object to help the first defendant as 
against his creditors including the sixth defendant, and that 
Ex. A was not supported by consideration even in respect of 
the two amounts of Rs. 1,600 said to be due from the first 
defendant to the plaintiff and of Rs. 2,300 said to have been 
advanced by the plaintiff to the first defendant contemporaneously 
with Ex. A. He felt no doubt that Ex. A had been brought 
into existence to be used as a shield against the sixth defendant 
in respect of the money claim he had against the first defendant 
and in respect of which the suit O. S. No. 43 of 1929 was 
instituted within a month after the date of Ex. A. In the result 
he gave a mortgage decree against defendants 1 to 4 for the 
sums that he found to have been actually advanced by him and 
declared the plaintifi’s right under Ex. A to be subject not 
merely to the pre-existing mortgage under Ex. II in favour of 
the seventh defendant but also to the rights of defendants 6 
and 7 under the attachment made by them in execution of the 
decree in O. S. No. 43 of 1929. It is against this part of the 
decree which makes the plaintiff’s rights subject even to the 
attachment in O. S. No. 43 of 1929 at this oppen! has been 
presence by the plaintiff. - 


- [His Lordship then ae the eyidence and concluded.] 


In the light of these circumstances, -the inference drawn by 
the lower Court seems to us to be the only reasonable inference, 


Muthuvasu 
Chettiar 


v. 
Velumuruga 
Nadar. 


Varada- 
chariar, J. 
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that Ex. A must be held to have represented only a nominal 
transaction. But it is sufficient for the purposes of this case 
even if it is held to be a transaction operative between the 
parties but voidable as against the creditors under S. 53 of the 
Transfer of Property Act. 


Even in the view that the transaction was voidable under 
S. 53 of the Transfer of Property Act, Mr. Raghava Rao 
contended that to the extent to which Ex. A was shown to have 
been supported by consideration, the plaintiff was entitled to a 
mortgage decree not merely against defendants 1 to 4 but even 
against sixth and seventh defendants. As we have already stated 
that the item of Rs. 1,600 referred to in the mortgage bond 
does not represent a real debt, this argument will be of no avail 
to the plaintiff in respect of that sum. It will arise only in 
respect of the sum of Rs. 2,300 which the learned Judge has 
found must have been drawn by the first defendant some months 
after the date of Ex. A and utilised in paying off some of his 
debts. It is well established law that if a transaction offends 
S. 53 of the Transfer of Property Act, it cannot ordinarily be 
upheld even to the extent to which it may be found to be 
supported by consideration; because, whatever may be the 
importance of the question of consideration, when dealing with 
the question of fact, namely, whether the transaction was one 
that offended S. 53 or not, it has little bearing once the conclu- 
sion is reached that the transaction does offend S. 53. An 
exception has however been made in the transferee’s favour in 
cases in which any part of the consideration for the document 
has been applied in the discharge of pre-existing secured debts, 
and it bas been held that the transferee might in such cases be 
entitled to the benefit of the doctrine of subrogation. A distinc- 
tion has also been suggested between sales and mortgages and it 
has been held that whereas a sale might have to be wholly set 
aside if it offends S. 53, a mortgage might be upheld as a valid 
security to the extent of the debt actually due on the date of the 
mortgage. This distinction has been based on the ground that 
to that extent the transaction would merely amount to a 
preference and as such would not fall under S. 53 of the 
Transfer of Property Act. This we understand is the basis of 
the decision in China Pitchiah v. Pedakotiahi. But no case has 











1, (1911) LL.R. 36 Mad. 29. 
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gone the length of holding that even when there was no 
pre-existing debt, the mere fact that some consideration passed 
under a mortgage which on the evidence has been held to be in 
fraud of creditors will justify the view that the mortgage 
can be held to constitute a valid security to the extent of the 
contemporaneous advance. Reliance was however placed by Mr. 
Raghava Rao inthis connection on certain observations in Loorths 
Odayar v. Gopalasami Atyarl. Some of the observations there 
seem to be widely expressed but the contrast which the learned 
Judges emphasise between the decision in Chidambaram Chettiar 
v. Sami Atyar3, which was affirmed by the Privy Council in 
Chidambaram Chettiar v.Srintvasa Sastrigal® and the decisions in 
Musabur Sahu v. Lala Hakim Lal and Mina Kumari Bibi v. Bijoy 
Singh Dudhuriat, makes it clear that they had in mind the distinc- 
tion between a transaction in fraud of creditors anda transaction 
only amounting to a preference. If the learned Judges intended 
to lay down the law in the sense now contended for by Mr. 
Raghava Rao, we venture to think, with all respect, that it would 
be difficult to reconcile the decision with the weight of authority. 
Where a person lends money for the first time under a mortgage 
like the present, it will not be possible to regard it as a case of 
preferencc, merely because that money is utilised by the trans- 
feror to pay off some of his simple debts. We may add that 
on the facts we have above stated, the sum of Rs. 2,300 can 
scarcely be regarded as even amounting to a contemporaneous 
advance, It was in our opinion only money which the plaintiff 
held for the benefit of the defendants and to that extent it was 
a secret advantage for the debtors’ benefit. The fact that sub- 
sequent to the institution of O. S. No. 43 of 1929 by defen- 
-dants 6 and 7, the first defendant drew some moneys from the 
plaintiff and utilised the same to pay off some of his creditors 
cannot in our opinion improve the’ plaintiff’s position in respect 
of Ex. A. ' 


` The appeal fails and is dismissed with costs of respondents 
Gand 7.. 


K. S. — Appeal dismissed. 








1. (1923) 46 M.L.J. 125, 
2 (1906) 16 M.L.J. 427: IL.R. 30 Mad. 6. 
3. (1914) 26 M.L.J. 473 :-ILL.R. 37 Mad. 227 (P.€.). 
4.. (1915) 30 M.L.J. 116: L.R. 43 LA. 104: I.L.R. 43 Cal. 521 (P.C.). 
5, (1916) 32 M.L.J. 425: L.R. 44 I.A. 72: IL.R. 44 Cal. 662 (P.C.) 
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. PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.] 
PRESENT -LORD THANEERTON, LorD PORTER AND Sırt 
GEORGE RANKIN. 


: Monghibai ; .. Appellant* 


v. 


Cooverji Umersey .. Respondent. 

Chil Procedure Code (V of 1908), O. 1, r. 10—Mortgage ‘granted by 
parinership—Dissolution—Unregistered assignment of partnership property to 
new parinership by retiring pariners—Retiring partners mterest in mortgaged 
property not transferred because assignment not registered—Action. by new 
partnership to enforce mortgage securiiy—Amendmeni of plaint by adding 
retiring pariners as co-defendants wiih morigagor—Whether action main- 
tainable—Dwly registered assignment of partnership property executed by 
retiring partners pendente lite—Whether effective to entitle new parinerthip 
to sne. 

A firm consisting of nine partners in 1925 granted a mortgage of two 
houses. In 1926 seven of the partners retired from the firm, purporting one 
of them orally and the other six by a written document to assign to the 
remaining partners the plaintiffs, their whole interest in the partnership 
property. Neither the written nor the verbal assignment was registered under 
the Indian Registration Act and they were not effective to transfer to 
the plaintiffs the assigning partners’ interest’ as mortgagees in the mortgaged 
property. In 1927, the new partnership, consisting of the two plaintiffs as 
continuing partners, brought an action against the mortgagees by way of 
enforcing the mortgage against the mortgaged property. The trial judge 
having upheld the defendants’ objection that the retiring partners’ interest in 
the mortgaged property had not passed to the plaintiffs, so that all the neces- 
sary parties had not been joined in the action, granted leave to amend by 
adding the seven retiring partners as co-defendants. Those partners there- 
upon executed a new deed of assignment in favour of the plaintiffs, which 
was duly registered. At the resumed hearing, the trial judge dismissed the 
action because the only proof of the plaintiffs’ title to the mortgaged property 
was the unregistered document of 1926, and he refused to have regard to the 
subsequent registered assignment made by the retiring partners pendente 
lite. 

Held, (1) that, while it would have been more satisfactory that the 
retiring partners should have been joined as co-plaintiffs, yét, when once they 
had been joined as co-defendants, all the necessary parties were before the 
Court, which could accordingly grant the plaintiffs the appropriate relief, 

(2) That the effect of the second registered deed of transfer was to 
make the plaintiffs the persons entitled to sue although, at the beginning of 
the suit, the appropriate persons had been the nine partners of.the old 
partnership 

Appeal from a judgment and decree of the High Court, 
Bombay, dated 16th March, 1937 (Beaumont, C.J. and Black- 





* P.CcAppeal No. 51 o£ 1938." "iid May, 1999, 
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well, J.) reversing a decree of that Court in its original civil 
jurisdiction dated 13th February and 30th July, 1936. 

The appellant, Monghibai, and her husband since deceased, in 
1925 borrowed Rs. 1,20,000 from a partnership called Cooverji 
Umersey & Co. The loan was secured in the first place on a 
quantity of cotton, with a right in the lenders to have recourse for 
any deficiency to certain house property of the borrowers. In 
November, 1926, the partnership was dissolved, six of the retiring 
partners executing a transfer purporting to assign their interest 
in the partnership property to the respondents, Cooverji Umersey 
and his.father who were also partners. That document, not being 
registered under S.17 (1) (b) of the Indian Registration Act, 
1908, was accordingly ineffective to transfer an interest in immov- 
able. property, and therefore did not operate to transfer the 
retiring partners’ interest as mortgagees in the mortgaged property. 
An oral assignment by the seventh retiring partner of all his inte- 


rest in the partnership to the respondent and his father was. 


similarly ineffective for the same reason. 


The respondent and his father continued to-carry on the ok: 
nership under the same name, and in January, 1927, they brought 
an action against the mortgagors to recover the sum due to them 
and to realise the mortgaged property. The-matter came before 
Wadia, J., who on the first hearing upheld an objection by the 
defendants that all the parties necessary were not before the Court, 
but granted the plaintiffs leave to amend by adding the retiring 
partners as co-defendants. On the resumed hearing, he dismissed 
the action on the ground that’the plaintiffs’. only evidence of title 
to the mortgaged property was the.document of 1926 which waa 
inadmissible because unregistered, and that the plaintiffs could not 
rely on the assignment executed between the two hearings in wri- 
ting by all the retiring partners, in favour of the respondent (his 
father having died), and duly registered, 


The plaintiff appealed from that decision to the High Court 
in, its appellate jurisdiction, and the appeal was allowed. The 
defendant mortgagor, Monghibai, now appealed to His Majesty in 
Council. 

C. S. Rewcastle, K.C. and P., V. Subba Row for Appellant.— 
Prima facie the respondent had no right to sue to realise the 
mortgaged property, for he sued as thé representative of the new 
firm. The document of 1926 because unregistered was not opera- 
tive to effect any transfer of the’ partnership interest in immovable 
property away from the retiring partners. --Therefore the mort- 
gagees’ interest never passed to the respondent, but remained in the 
nine original’ partners including the respondent, The necessary 
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parties were accordingly not before the Court. Even if that defect 
could be cured, which, it is submitted,.it could not, because the un- 
registered assignment was the only evidence of the plaintiffs’ title 
tothe mortgaged property and it was inadmissible for that purpose 
because unregistered, the retiring partners had debarred themselves 
from bringing any action to enforce the mortgage by virtue of the 
assignment in writing executed in August, 1934, which transferred, 
their whole interest in the partnership property to the respondent. 
On any view, therefore, it is submitted, ihe action was not 
maintainable. f 

A. M. Dunne, K.C., Sir Thomas Strangman, K.C. 'and 
C. Bagram for Respondent.—It is submitted that if any defect of 
title resulted from the failure to register the assignments of 1926, 
the adding of all the retiring partners as co-defendants cured it. Its 
effect was to bring before the Court all the parties interested in the 
mortgaged property, and there was accordingly no reason why the 
suit should not proceed. That result accords entirely with the 
realities of the situation, which, it is submitted, the appellant’s 
argument does not. The retiring partners having disclaimed all 
interest in the question, it is only proper for the remaining partner 
to be able to enforce the rights which are expressed in that 
disclaimer to be vested in him alone. 

Further, the respondent was entitled to sue by virtue. of the 
assignment made in August, 1934, and duly registered. Whatever 
effect it may have had :on the interest in the subject-matter of: the 
suit of the retiring partners, as assignors, it surely enables the 
respondent, as assignee, to enforce rights in respect of property 
which has been assigned to him. That document, therefore, was, it 
is submitted, in itself sufficient to entitle the respondent to maintain 
the suit. 

2nd May, 1939. Their Lordships’ judgment was delivered’ 
by 

Lorp Porter.—This case raises a short point for the deci- 
sion of the Board. ‘It: is an appeal from a judgment and 
decree of the High Court at Bombay in its appellate jurisdiction 
dated the 16th March, 1937. By its judgment the-Appea] 
Court affirmed a decree of the High- Court in its ordinary 
original civil jurisdiction dated the 30th July, 1936. 

Up to and after the year 1925, a firm called Coover ji 
Umersey & Co. were carrying on business in partnership in 
Bombay. In 1925 it consisted of .nine partnets, Cooverji 


Umersey, the respondent, his father. Umersey-Katchra, and 
seven-others who. were the defendants-Nos. 4:to 10°below.. > «: 
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On the-30th September, 1925, one Mawji Waghji and his 


wife, the appellant, borrowed Rs. 1,20,000 from the firm and’ 
gave a promissory note for that sum in favour of the firm. The- 


advance was secured by certain bales of cotton, and at the same 
time the title deeds of two houses belonging to the appellant 
and to her husband, and situated at King Lane and Borah 
Bazar Street, were deposited with the firm by way of equitable 
security and as further cover for the loan. In case of default 
the firm was to have recourse to the bales of cotton in the. first 
instance and against the house property for any deficiency. 

In pursuance of this arrangement the firm sold the bales of 
cotton, leaving, however, a large portion of the debt unpaid. 

In November, 1926, seven members of the firm retired, 


leaving the respondent and his father the only remaining 


members. 


Of those seven the tenth defendant, Bhulabhai Devi, 
pursuant to an oral agreement made on the 6th November, 
1926, with the respondent and his father, retired from the firm, 
paid to them the sum of Rs. 17,000 for his share of the losses 
of the business, released all his share, right, title and interest 
in the assets, outstandings, property and goodwill of the 
partnership business in favour of the respondent and his father, 
and agreed to execute in their favour all such transfers as might 
become necessary for better and more effectively assigning and 
transferring his share, right, title and interests. 

On the 17th November, 1926, the other six defendants— 
Nos. 4 to 9—executed a document purporting to assign their 
interest in the partnership property to the respondent and his 
father. 


This document was not registered in accordance with the 
terms of S. 17 (1) (b) of the Indian Registration Act, 1908} 
and it was contended by the appellant, and was not disputed by 
the respondent, that neither the tenth defendant’s oralagreement 
nor the written document of the 17th November were effective 
to transfer an interest in immovable property. The mortgage 
rights in the house property therefore remained in all the 
original partners. 

After November, 1926, the respondent and his father 
continued to carry on business in the firm name. On the'21st 
January, ‘1927, the firm as:then constituted brought the ‘present 

47 
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suit in the High Court of Bombay against the appellant and her 
husband for a declaration that the plaintiffs were equitable 
mortgagees of the two houses, for an order that the defendants: 
pay them the sum of Rs. 1,33,500 with interest on Rs. 1,20,000 
at 9 percent. per annum from the Ist January, 1927, until 
judgment, and that in default of payment the mortgaged proper- 
ties might be sold and the proceeds applied in and towards 
payment of the plaintiffs’ claim. In this action the respondents 
raised a counter-claim. No question now arises with regard to 
the cotton, the promissory note or the counter-claim, but it was 
and is contended on behalf of the appellant that the suit in 
respect of the equitable mortgage of the houses was not main- 

tainable inasmuch as the proper parties to the suit had not been 
joined. Jn her submission, the houses not having passed under 


‘the unregistered assignment of the 17th November, 1926, still 


remained vested in the original partners and could only be 
recovered i in an action in which they were plaintiffs or, at least, 
were parties. - 

- . Pending the trial of the Suton the EE father 
Umersey Katchra died on or about the 21st Octóber, 1928, 
leaving tht respondent solely entitled beneficially to all the assets, 
outgoings, property and goodwill of the partnership’ business, 
to fhe sum of Rs. 1,20,000 and’ to the benefit of the Deere 
securing it. , f 


The case came on for hearing before Wadia, „Joon ‘ite 28th 
June: and ‘9th August, 1934, and the‘ ‘appellant ` thereupon 
raised':the contention that the transfer was ineffective ‘as 
it'thad' not been registered, and that the property had never 
passed from the original partners to the present respondent 
and this father. . With, this contention the learned Judge 
agreed, but he allowed the suit to proceed and oral evidence to 
be given in case the respondent could prove some oral terms of 
Seen should be admissible. ` 


' “To meet the‘objéction that all the necessary parties had not 
beén ` joined, the plaintiffs applied that the’ seven retiring 
partnérs- should be ‘placed on the record as co-plaintiffs or as 
co-defendants. Upon this application the learned Judge granted 
leaye to. amend the. title.of the suit, by adding the retiring 
partners as defendants and by making the necessary ponsequent 
amendments. in. the, plaint. Following this order the, seven 
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retiring partners were added as defendants, and the appropriate 
amendments made. 


Defendants 4 to 10 put in a joint written statement refer- 


ring to the document of the 17th November, 1926, and stating 
that they had transferred all their interest in the assets of the 


firm and had no further interest in the amount due from their’ 


co-defendants. 
. It appears that, after the hearing before the kama Judge 
and before the making of the written statement, all the seven 


retiring partners had executed a fresh deed dated the 22nd’ 


August, 1934, transferring the assets of the firm to the respon- 


dent as sole owner of the business. This deed was duly, 


registered and was relied upon by the respondent and defendants. 
4 to 10. 

The case came on for hearing before the learned Judge for 
the second time on the 11th December, 1934, when two of the, 
retiring partners, one of whom had, and the other of whom had 
not, executed the document of 17th November, 1926, gave 
evidence and stated that they made no claim to any .of the 


assets of the firm. The respondent also attempted to put in. 


evidence the documents of the 17th November,. 1926, and of the 
22nd August, 1934, but this evidence was rejected: 


After hearing the. evidence the learned Judge delivered 
judgment, bolding that the only proof of. the respondent’s title 
was to, be found in the document of the 17th November, 1926, 
and that as it required to be: registered i it could not transfer the 
property and was inadmissible in evidence. He also rejected 
the contention based on the second document since it had been 
executed subsequently to the institution of the suit. He accor- 
dingly held that the suit was not maintainable. 

From this judgment the respondent appealed on the ground 
that the learned Judgé should have allowed the defendants 4 to 
10 to be made co-plaintiffs, but that in any case, once they had 
been made defendants, all parties interested were before the 
Court and appropriate relief could have been given. 


The Appeal Court allowed the appeal on, the ground that, 
as soon as the application to join the other seven partners was 
granted by the learned Judge and the amendment made, the 
Court had before it all persons interested in the equitable mort- 
gage the creation‘of which was not in dispute. 
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The learned Chief Justice stated that the respondent was 
clearly before the Court as plaintiff, although, in his view, 
inaccurately described as Cooverji Umersey & Co. Moreover 
the Court had all the other persons interested in the equitable 
mortgage before it as defendants, and in those circumstances 
why the Court could not grant a decree enforcing the equitable 
mortgage he had great difficulty in understanding. In his view, 
with which Rangnekar, J., agreed, the action in which the 
plaintiffs were described as Cooverji Umersey & Co. must in 
the circumstances be considered to have been brought by the 
respondent and his father. At that time, however, the right to 
recover had not passed from the original nine partners since 
the oral and written but unregistered transfers were ineffective 
to bring about that result. The suit, however, could and would 
logically have been properly constituted if it had been amended 
by making the nine partners plaintiffs. But the same result 
could be achieved by making the seven retiring partners defen- 
dants since in that case all the parties would be before the 
Court. Technically the respondent’ s name should be substituted 
for that of the firm, inasmuch as the father was dead and the 
respondent was the sole owner of the partnership property, but 
such a change constituted only a formal amendment, and once 
it was made judgment could be entered for the respondent since 
he alone was beneficially entitled and the defendant partners 
disclaimed any interest. 


The Appeal Court accordingly ordered the seat to be 
amended by inserting the name of Cooverji Umersey in place of 
Cooverji Umersey & Co., and the suit was remitted to the lower 
Court for the trial of the issue raised by the counter-claim. 


After hearing issues the learned Judge on the 30th July, 
1936, passed the usual preliminary mortgage decree ordering 
payment of a sum of Rs. 1,37,287-2-8 with interest and, in 
default of payment, that the respondent should be entitled to 
apply for a decree absolute for the sale of the mortgage security. 
The second defendant appealed against the preliminary mortgage 
decree, and this appeal was dismissed with costs; and the decree 
passed accordingly, on the 16th March, 1937. It is from this 
decree that the present appeal is brought. 


The only question argued before their Lordships was 
whether this suit was maintainable by the present respondent. 
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By O. 1, r. 10, of the Code of Civil Procedure :-— 


“(1) . . . the Court may at any stage of the suit, if satisfied that the 
suit has been instituted through a bona fide mistake and that it is necessary 
for the determination of the real matter in dispute so to do, order any other 
person to be substituted or added as plaintiff upon such terms as the Court 
thinks just. , 

“(2) The Court may at any stage of the proceedings, either upon or with- 
out the application of either party, and on such terms as may appear to the 
Court to be just, order that the name of any party improperly joined, 
whether as plaintif or defendant, be struck out, and that the name of any 
person who ought to have been joined, whether as plaintif or defendant, or 
whose presence before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the.ques- 
tions involved in the suit, be added.” 


It was not disputed that the bringing of the action in the 
names of the two remaining partners as plaintiffs was due to a 
genuine mistake, and in any case this order gives the Court full 
power to amend the parties at any time. If, as was admitted 
in argument and as their Lordships think, the mortgagee’s 
interest in the two houses did not pass to the respondent and 
his father by reason of the unregistered document of the 17th 
November, 1926, and the oral agreement made by the 10th 
defendant, that property remained in the nine original partners. 
In those circumstances their Lordships agree with the Appeal 
Court in thinking that it would have been more satisfactory 
that the seven retiring partners should have been made co-plain- 
tiffs instead of co-defendants, but it may be that they objected 
to being so joined, or there may be other reasons which do not 
appear on the record for joining them as co-defendants. In any 
case they were so joined, the record was amended, and no appeal 
from the learned Judge’s order was made. The whole of the 
necessary parties were therefore before the Court, and there 
seems no reason why the appropriate relief should not have been 
given. 

It has long been recognised that one or more of several 
persons jointly interested can bring an action in respect of joint 
property, and, if their right to sue is challenged, can amend by 
joining their co-contractors as plaintiffs if they will consent or 
as co-defendants if they will not. Such cases as Luke v. South 
Kensington Hotel Company! and Cullen v. Knowles? are 
examplesof this principle. Nor indeed would it matter that a 
wrong person had originally sued though he had no cause of 








1. (1879) 11 Ch. D. 121. 2. (1898) 2 Q.B. 380. 
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action. See Hughes v. The Pump House Hotel Co., Ltd., (No. 2)1. 
Once all the parties are before the Court, the Court can 
make the appropriate order, and should give judgment in favour 
of all the persons interested whether they be joined ‘as plaintiffs 
or defendants. Prima facie, therefore, the trial Court in the pre- 
sent case should have given judgment in favour of the eight of 
the original partners who survived, though some of them had 
been made defendants. (See Cullen v. Knowlest.) 

But it was-argued that, even if this view be true, seven of 
the original partners had, by the transfer of the 22nd August, 


"1934, made pendente lite, assigned all their rights and interest 


in the mortgaged houses and could not thereafter maintain an 
action for sale in respect of them. No doubt it is true that 


parties who have assigned the whole of their interest pendente 


lite cannot ask for judgment in respect of an interest which is 
no longer theirs. But it does not follow that their assignees 
are thereby precluded from recovering. If it were so, no 
assignments of property during the course of a trial would be 
possible. Such a contention is, on the face of it, improbable, 
and it is now dealt with by O. 17, r. 1, of the Rules of the 
Supreme Court, which states :— 

“A. cause or matter shall not become defective by the assignment of any 
estate or title pendente itte” 
But apart from that rule the principle has long been estab- 
lished in English law, and examples will be found in such cases 
as Seear v. Lawson3 and Campbell v. Holylande. The same 


„principle is applied in India and is now embodied in O. 22, rr. 10 


(1) and 11, which provides :— 


“Tn other cases of an assignment, Seaton or devolution of any interest 
during the pendency of a suit, the suit may, by leave of the Court, be con- 
tinued by oragainst the person to or upon whom such interest has come or 
devolved. 


_ “In the application of this Order -to appeals, so far as may be, the word 
‘plaintifP shall be held to include an appellant, the word, ‘defendant’ a respop- 
dent, and the word ‘suit’ an appeal.” 

Therefore, though .at the beginning of the suit the appro- 
priate persons to recover were the nine original partners, once 
the transfer of the 22nd August, 1934, was made, the party 
entitled to sue was the present respondent. . As their Lordships 





; à E, i = ` ee Di 
1. (1902) 2 K.B. 485. 2. . (1898) 2 Q-B. 380 at 382. 
3. . (1880) 16,Ch. D. 121. 4. (1877) 7 Ch. D. 166. 
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have indicated, apart from the assignment of the 22nd August, 
1934, a decree should prima facie have been passed for the eight 
survivors of the original partnership, but all eight were before 
the Court, the respondent after amendment in fact.alone was 
plaintiff, and the retired partners expressly’ Aieciatee any 
interest. 

In these circumstances, their Lordships think that ’ ike 
Appeal Court were right in looking at the substance of the 
matter and ordering the decree to be passed in favour of the 
respondent alone. But'in any case once the assignment of the 
22nd August, 1934, was executed, the respondent alone was 
entitled to recover, and the decree was rightly baste in his 
favour. 

One further argument urged on behalf of the woes 

was that to grant the relief asked for would be to make the 
registration law of India of no effect. D 

In their Lordships’ view, having regard to the grounds 
which they have given for affirming the judgment of me Court 
of Appeal, no such objection can be sustained. 

They will humbly advise His Majesty that the appeal be 
dismissed and the order of the Appeal-Court affirmed. The 
appellant must pay the costs of this appeal. 

Solicitors for Appellant: Harold Shephard. 

Solicitors for Respondent: T. L. Wilson & Co. 

R.C.C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice Burn. f 
Noor Mahomed Mohideen Pillai 


Taragan ‘and another .. Appellanis* in both (Peti- 
Honers in path) 





ie ‘ V. f: (£) 

Pechi Ammal .. Respondent in both (Re- 
i ' n spondent in both). 

Civi! Procedure Code (V of 1908), O. 21, r. 54—Attachment of immov- 
able properiy—Prohibitory order necessory—Procedure of. 

To effect an attachment of immovable property it-ia necesšary (t) to 
pass an order prohibiting the judgment-debtor from transferring or charging 
the property iù any way, and (2) to have that order proclaimed by beat of 
tom-tom near the property, and to have copies of the prohibitory order 





* A.A, A. O. Nos. 36 and 37 of 1935. eu 28th-April, 1939... 


“376 THE MADRAS LAW JOURNAL REPORTS. [1939 


affixed.on a conspicuons part of the property, on a conspicuous part of the 
Court- house, and also in the office of the Collector of the District. Itis not 
enough for the Court to say ‘attach’, sor can the report by the Court amin 
that ‘I have attached’, be sufficient to presume that everything needful to 
‘effect a valid attachment must have been done. 


Appeals against the decrees of the Court of the Subordinate 
Judge of Tinnevelly in A. S. Nos. 59 and 60 of 1934 respec- 
tively (E. A. Nos. 1213 and 1214 of 1933 respectively in O. S. 
No. 93 of 1930, District Munsif’s Court, Tenkasi). 

R. Krishnaswomi and R. Srinivasan for Appellants. 

T. E. Ramabhadrachariar for S. T. Srinivasagopalachariar 
for Respondent. . 

The Court made the datlawine 

Orper.—I must refuse to allow the appellanis to raise at 
this stage the contention that the District Munsif had no juris- 
diction to attach because of some infirmity in the notice issued 
on 17th February, 1932. That plea has never yet been advanced 
and it is too late to advance it now. 

The other question is whether any attachment was in fact 
validly effected on lst March, 1932. From the learned District 
Munsif’s judgment it does not appear that this question was 
discussed before him. But it was discussed before the learned 
Subordinate Judge and it isimportant. Ex. A does not purport 
to be an order for the attachment of anything. It is apparently 
part of Form 5, Appendix F of the Code of Civil Procedure, 
translated into Tamil. Attachment of immovable property 
can only be made by means of prohibitory orders of which 
Form 24, Appendix E of the Code of Civil Procedure is a 
specimen. Were any such prohibitory orders ever issued in this 
case? The learned Subordinate Judge says they were, but that 
was only what he presumed. The learned advocate for appellants. 
gays they were not: the learned advocate for respondent says 
they were. This was a matter of evidence and not for mere 
presumption. 

A finding will be called for from the Court of the District 
Munsif of Tenkasi on the question “Was the attachment said 
to have been effected on lst March, 1932, made by means of 
prohibitory orders (O. 21, r. 54 of the Code of Civil 
Procedure) ?”. 

Evidence may be adduced by both sides. Time for submis- 
sion of finding is six weeks from the date of receipt of this 
order. Time for filing of objections will be 10 days. 
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Tn pursuance of the directions contained in the above order 
the District Munsif of Tenkasi submitted the following 
findings : 

* x * » * 

These appeals coming on for final hearing after the return 
of the finding of the District Munsif of Tenkasi upon the 
issues referred by this Court for trial on Friday, the 21st day 
of April, 1939, and the case having stood over for consideration, 
The Court delivered the following 

JUDGMENT.—That the attachment made by the Amin on the 
Ist of March was invalid is I think quite clear. There was no 
order passed by the District Munsif under O. 21, r. 54. If any 
such order had been passed it would have been in the records of 
the Court. The Amin’s evidence is unreliable and also inconclu- 
sive, for at one moment he says that he affixed a copy of “the 
warrant” (that is, the warrant in Form 5 of Appendix F) and 
at another moment he says he affixed a prohibitory order in 
Form 24 of Appendix E. Moreover, the actual warrant issued 
to the Amin did not authorize him to attach anything. To 
effect an attachment of immovable property it is necessary (1) 
to pass an order prohibiting the judgment-debtor from 
transferring or charging the property in any way, and (2) to 
have that order proclaimed by beat of tom-tom near the 
property, and to have copies of the prohibitory order afixed on 
a conspicuous part of the property, on a conspicuous part of the 
Court-house, and also, in such cases as this, in the office of the 
Collector of the District. The prohibitory order must be passed 
by the Court; it is not enough for the Court to say “attach” nor 
am I prepared to assume, as learned Counsel for the respondent 
wishes me to do, that since the District Munsif said “attach” 
and the Amin reported “I have attached” therefore everything 
needful io effect a valid attachment must have been done. That 
would be to assume the very point in dispute. 

These appeals are accordingly allowed with costs through- 
out but Vakil’s fee in one only A. A. A. O. No. 36. The orders 
of the lower Courts are set aside, and tue appellants’ claims 
allowed. 

Leave asked for, and refused. 


K. C. ——— Appeals allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry Lionet Lreacu, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI. 
His Holiness Peria Koil Kelvi Appan 
Tiruvengada Ramanuja Pedda 


Jiyangarlu Varlu, , .. Petitioner* (2nd Appellant 
—Respondent) 
i v. 
Prathivadi Bayankaram Venkata- 
charlu and others .. Respondents (Respondents 
—Appellant). 


Civil Procedure Code (Y of 1908), S. 109 (2)— Question of religious rites 
in an important temple—If one contemplated by the section, 

The question as to whether in the Tirnpathi temple the Thengalais alone 
have the exclusive right to sing Thengalai mantrams or the Vadagalais have 
also the right to sing their own mantrams at the same time as the Thengalai 
mantrams are being sung isa matter relating to religions rights and cere- 
monies ata temple of national importance which cannot be reduced into 
terms of money and isa matter contemplated by S. 109 (c) of the Civil Pro- 
cedure Code when the questions in issue are in themselves of great public 
and private importance. ` 

Radkakrishna Aiyar v. Swaminatha Aiyar, (1920) 40 M.L.J. 229: L.R. 48 
LA. 31: LLR. 44 Mad. 293 (P.C.), relied on. 


Petition under S. 109, cL (c) and S. 110 and O. 45, rr. 2 
and 3 of the Code of Civil Procedure praying that in the circum- 
stances stated in the affidavit filed therewith, the High Court 
will be pleased to grant leave to the petitioner herein to appeal 
to His Majesty in Council against the judgment of the High 
Court in Appeals Nos. 466 of 1925 and 119 of 1926 preferred 
against the decree of the Court of the Subordinate Judge of 
Chittoor in O. S. No. 23 of 1919. 

T-M. Krishnaswomi Aiyar and V. N. Venkataverada- 
chariar for Petitioner. 

D. Ramaswamy Atyangar’ for C. S. Venkatackariar and 
C. Narasimhachariar for Respondents. j 

The order of the Court was made by 

The Chief Justice.—This'is an application for a certifi- 
cate ` permitting an appeal to His Majesty in Council. ` The 
petitioner is the legal representative of the plaintif who died 
during the pendency of the appeal. -The plaintiff was the head 
of an important mutt and as such had the right of conducting 





*C.M. P. No. 2237 of 1938. 19th April, 1939, 
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public worship at the Tirupathi temple in the Chittoor District. 
Both sides are agreed that the Tirupathi temple is the most 
important Vaishnavite temple in the whole of India and 
pilgrims in large numbers visit it every year in orderto worship 
there. The Vaishnavite community is divided into two sects, 
the Thengalais (Southerners) and Vadagalais (Northerners). 
It is also common ground that the adherents of each sect are 
counted by millions. The suit was filed by the plaintiff in order 
to establish his right to conduct public worship at the temple 
according to the Thengalai ritual. Before the recitation of the 
Tamil scriptures (Prabandam), mantras are sung. The man- 
„tras sung by the Thengalais are different from those sung by 
the Vadagalais. After the recitation of the scriptures, mantras 
are again sung. Here also the mantras sung by the Thengalais 
differ from the mantras sung by the Vadagalais. There are 
other points of difference in the worship, but it is unnecessary 
to pause to state them: The plaintiff’s case was that the 
Thengalai mantras should only be sung at the worship in this 
temple. The contesting respondents say that the Vadagalai 
sect has the right of singing its own mantras at the same time 
as the Thengalai mantras are being sung. The trial Judge held 
that the plaintiff was right in his contention that only the 
Thengalai mantras should be sung before the recitation of the 
scriptures, but he considered that after the recitation of the 
scriptures the Vadagalais on certain occasions had the right of 
singing their mantras at the same time as the Thengalais sang 
theirs. On appeal to this Court it was held that the trial Court 
was wrong in holding that the Thengalai sect had the right to 
have their mantras sung at the commencement of the service. 
The Vadagalais had the same rights as the Thengalais both 
before and after the recitation of the scriptures: 


The plaintiff valued the relief claimed in the plaint at 
Rs. 10,500 and in the appeal to this Court the relief was valued 
ata like amount. It is, however, obvious that no monetary 
-value can be attached to the relief and the petitioner rests his 
case'on the provisions of S. 109 (c) of the Code of Civil Pro- 
cedure. It is said that the questions involved in the ‘appeal are 
questions of great public and private importance, but, the çon- 
testing respondents deny this, and maintain that on a previous 
occasion this Court refused leave and the Privy Council refused 
special leave to appeal. The case referred to by the learned 
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Advocate for the contesting respondents is Venkatavaratha 
Thathachariar v. Ananthachariari. An examination of the 
judgment there shows that the question in issue was entirely 
different. The question was whether the Thengalais or the 
Vadagalais were entitled to an office in a certain temple. The 
decision therefore does not help the contesting respondents in 
any way. There can be no doubt that the form of ritual at the 
Tirupathi temple is a matter of both public and private impor- 
tance and consequently we are of opinion that the case does 
fall within S. 109 (c). If tbere were any doubt, the doubt 
would be removed by the decision of the Privy Council in 
Radhakrishna Aiyar v. Swaminatha Aiyar®, where Lord Buck- 
master in delivering the judgment of the Board said: 

E . . itis plain that there may be certain cases in which it 
is impossible to define in money value the exact character of the dispute; 
there are questions, as for example, those relating to religious rights and 
ceremonies, to caste and family rights, or such matters as the reduction of 
the capital of companies as well as questions of wide public importance in 
which the subject-matter in dispute cannot be reduced into actual terms of 
money. Sub-section (c) of S. 109 of the Code of Civil Procedure contem- 


plates that sucha state of things exists, and r. 3 of 0.45 regulates the 
procedure.” 


As this case relates to religious rights and ceremonies at a 
temple of national importance and the questions in issue are in 
themselves of great public and private importance, the applica- 
tion will be granted on the usual conditions. Costs of the 
applicant will be made costs in the appeal. ' 

S. V. V. Application granted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm ALFRED Henry Lione Leaca, Chief 
Justice AND MR. JUSTICE SOMAYYA. 


Rathnammal alias Rajamani Ammal.. Appellant*—Nil 
v, 

The Secretary of State for India in 

Council represented by the Collector 

of Coimbatore .. Respondent (Defendant). 

Madras Irrigation Cess Act (VII of 1865)—Land classified as ‘single 

crop wet’—Authorised source of water-supply, a channel from a tank—Water 
taken for second crop without permission—If penalty can be levied—Water 
taken from a different channel but from the same tank—If Kable for penalty. 


1. (1893) 3 M.L.J. 150: LL.R. 16 Mad. 299 (P.C). 
2. (1920) 40 M.L.J. 229: L.R. 48 LA. 31: I.L.R. 44 Mad. 293 (P.C.). 
*L. P. A. No. 26 of 1937, Ist May, 1939. 
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The Revenue authorities of the Province have no power to impose a 
penalty under the Madras Irrigation Cess Act, 1865, when water is taken 
without permission during the secund crop season for the purpose of irri- 
gating land classified as “single crop wet” and the source from which the 
water is taken is the source authorised for the irrigation of one crop. The 
case where water is taken from a channel connected with the same tank from 
which the authorised channel flows but the channelis different from the 
authorised channel stands one different footing as it would then be a 
different source. 


Kopalli Krishna Row Garu v. Collector of Kistna, (1914) 26 M.L.J. 210 
and Kanniappo Mudaliar v. The Secretary of State for India, (1935) LLR. 
59 Mad. 107, distinguished. 


Kanakamma v. The Secretary of State for India, (1927) 54 M.L J. 230, 
doubted. 

Appeal under cl. 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice King dated 18th December, 
1936 and passed in S.A. No. 146 of 1933 preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of Coimbatore in A. S. No. 7 of 1932 preferred against the 
decree of the Court of the District Munsif of Tiruppur in O.S. 
No. 637 of 1930. 

K. S. Sankara Aiyar for Appellant. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
The Government Pleader (B. Sitarama Rao) for Respondent. 


The Court delivered the following 


JoupGMENT.—-This appeal raises the question whether the 
Revenue authorities of the Province have the power to impose 
a penalty under the Madras Irrigation Cess Act, 1865, when 
wateristaken without permission during the second crop season 
for the purpose of irrigating land classified as “single crop wet” 
and the source from which the water is taken is the source autho- 
rised for the irrigation of onecrop. One Krishnammal was the 
pattadar of lands in the village of Sulur, Coimbatore District. 
The lands, which are registered as Survey Nos. 182 and 269, 
are single crop wet lands. For many years betel leaves have 
been grown on Survey No. 182 and cocoanut trees on Survey 
No. 269. The surrounding lands are all registered as double 
crop wet lands. On Ist February, 1928, Krishnammal applied 
to the Collector for permission to convert her lands into double 
crop wet lands, but she died before her application could be 
considered. Her daughter Venkatalakshmi Ammal then made 
a similar application, but she was told to present it again after 
the patta had been registered in her name. The lands were 
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irrigated by water flowing through a channel constructed by the 
Government from a tank known as the Sulur Tank. In the year l 
1925-26 permission had been given to Krishnammal to take 

water from the channel during the second crop season, but in 

the following year she took extra water without permission, 

which resulted in the Revenue authorities charging her twice 

the water cess ordinarily payable for a first irrigated crop 

under the rules framed by the Government in purported exercise 

of ‘the powers conferred by the Madras Irrigation Cess Act. 

For the year 1927-28 water was again taken without permission 

by Krishnammal and on this occasion a penalty of five ‘times 

the ordinary water cess was imposed. In the year, 1928-29 her 

daughter Venkatalakshmi Ammal took water without permission 

during the second crop season and on this occasion the penalty 

imposed was ten times the ordinary water cess, amounting to 

Rs, 257-10-0. This resulted in Venkatalakshmi Ammal filing 

a suit in the Court of the District Munsif of Tirupur for the 
recovery of the amount on the ground that the infliction of 

the penalty was unlawful. The District Munsif dismissed the 

suit and his decision was upheld by the Subordinate Judge of 

Coimbatore. Wenkatalakshmi had died in the meantime and the 
appeal was preferred by her daughter, as her legal representative. 

Having lost before the Subordinate Judge the appellant appealed 

to this Court. The appeal was heard by King, J., who concurred 

in the decisions of the District Munsif and the Subordinate 

Judge, but granted a‘certificate permitting the present appeal. 
under cl. 15 of the Letters Patent. 

The decision of the appeal depends upon the interpretation 
to be placed upor the second proviso’ to S. 1 of the Madras 
Irrigation Cess Act. This scction,;omitting the first proviso 
which has no bearing here, reads as’ follows :— 


“1 (a) Whenever water is supplied or used for purposes of irrigation 
from any river, stream, channel, tank or work belonging to, or constructed, 
by Government and also, 

(b) whenever water by direct or indirect flow or by percolation or 
drainage from any such river, stream, channel, tank or work from or through 
adjoining land irrigates any land under cultivation or flows into a reservoir 
aud is thereafter used for irrigating any land under cultivation, and, in the 
opinion of the revenue officer empowered to charge water cess, subject to the 
control of the Collector, the Board of Revenue and the Government such 
irrigation is beneficial to, aud sufficient for the requirements of the crop on 
such land, it shall be lawful-for the Government before the end of the 
revenue year succeeding that in which the irrigation takes place to levy at 
pleasure on the land so irrigated a separdte cess- for such water, and the 
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Government may prescribe the rules under whicb, and the rates at which, 
such water cess as aforesaid shall be levied; and alter or amend the same 
from time to time: 


i 


* * * * * 


Provided also that no cess shall! be leviable under this Act in respect of 
land held under ryotwari settlement which is classified and assessed as wet, 


unless the same be irrigated by using without due authority water from any 
source herein before mentioned and such source is different from or in 
addition to that which has been assigned by the Revenue authorities or 
adjudged by acompetent Civil Court as the source of irrigation of such 
land.” ; 

The appellant’s case is that inasmuch as her mother had the 
right to take water for one crop from the channel from the 
Sulur tank, no penalty could be imposed upon her for taking 
water during the second crop season. It is said that the 
Government’s power to impose a penalty is limited by the 
proviso to a case where water is taken from a different source 
or a source in addition to that assigned. On behalf of the 
respondent it is said that if a source has been assigned for.a 
single crop and the same source is used during the second crop 
season it must be deemed to be a different source within the 
meaning of the proviso. It is also urged that the rules framed 


by the Government under S. 1 govern the interpretation of the’ 


section, as there is, it is said, ambiguity in the wording. It is 


further contended that the Court should read the word. “and”. 


which follows the words “from any source hereinbefore 
mentioned” in the proviso as meaning “or”, ° 


The present rules were promulgated in 1917 and are set 


out at page 136 of Volume 1 of the Standing ‘Orders of the 
Board of Revenue (Fourth. Edition). R. 1 says:— 

“Water from a Government source or work is said to be irregularly 
taken to or used for the irrigation of any land— 


(a) when it is taken to or used for such land without the permission of 
any officer authorised by Government to grant such permission, or 


(b) when it is taken or used, contrary to the orders of any authority 


authorised to give such orders, or 

(c) when it is taken or used in breach of any rule or regulation direct- 
ing from what source or under what conditions water may be taken to or 
used for such land.” 

R. 2 provides for the imposition of twice the water cess 
ordinarily payable for the first infringement of the rules. ‘R. 3 


says that for the second infringement five times the ordinary: 


cess shall be imposed, and r. 4 provides for a penalty of ten 
times the ordinary cess for an infringement on the.third or any 
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subsequent occasion. If the appellant's contention is correct 
these rules cannot be applied in a case like the present one, as 
they go beyond the section. It has been impressed upon us by 
the learned Advocate-General that the rules have been in force 
for many years and a decision adverse to the respondent 
would mean the discontinuation of a course of practice which 
has been followed in the Presidency for a long time. It has 
not been suggested, nor could it be, that the appellant is not 
entitled to raise the question now, and the Court must decide it 
without regard to the bearing which the decision will have in 
other cases. i 


I consider that the wording of the proviso is free from 
ambiguity and that its effect is this. No cess shall be leviable 
under the Act in respect of land held under ryotwari settlement 
which is classified and assessed as wet, unless the land be 
irrigated by using without due authority water from a source 
mentioned in the first part of the section and the source is 
different from or in addition to that which has been assigned 
by the Revenue authorities or adjudged by a competent Civil 
Court as the source of irrigation of the land. A source which 
isin addition to the assigned source must necessarily bea 
different source. To enable the Revenue authorities to impose 
a penalty in respect of land held under ryotwari settlement and 
classified and assessed as wet there must be unauthorised use of 
water from a source other than the authorised source. The 
mere taking of extra water from the authorised source does not 
come within theexception to the proviso. The authorised source 
of irrigation in this case is the Sulur tank and the channel 
leading from it. The application of Krishnammal for the 
transfer of her holdings from dry to wet classification has been 
put in evidence. The source of irrigation is stated therein to 
be the Sulur tank and the Revenue Inspector recommended that 
the application be granted. The application was granted by the 
Collector, whose order is in these words :— 

“The transfer of the fields to single crop wet under the Sulur supply 
channel and tank is sanctioned.” 

The words “from any source hereinbefore mentioned ” 
which appear in the proviso can therefore only be read in this 
case as Meaning the Sulur tank and the channel connected 
therewith. To prevent any misconception I will here say that 
I do not suggest that if water were taken from an unauthorised 
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channel connected with the Sulur tank that this would not be a 
different source within the meaning of the proviso. I think 
that it would be a different source, but that question does not 
arise. The extra water taken by the appellant’s mother was 
taken from the authorised channel. This being the case the 
appellant is clearly outside the mischief of the section if the 
words used are to be given their ordinary meaning. 

‘ In support of his contention the learned Advocate-General 
has referred to a statement in Craies on Statute Law 
(4th Edition, page 146) where it is said that where the language 
of an Act is ambiguous and difficult to construe, the Court may, 
for assistance in its construction, refer to rules made under the 
provisions of the Act, especially where such rules are by the 
statute authorising them directed to be read as part of the Act. 
This statement is based on the observation of Mellish, L. J., in 
Ex parte Wier: In re Wter1, where he said :-— 

“We do not think that any other section of the Act throws auy material 
light upon the proper construction of this section, and if the question had 
depended upon the Act alone we should have had great doubt what the 
Proper construction was; but we are of opinion that, where the construction 
of the Act is ambiguous and doubtful on any point, recourse may be had to 
the roles which have been made by the Lord Chancellor under the authority 


of the Act, and if we find that in the rules any particular construction has 
been put on the Act, that it is our duty to adopt and follow that construction.” 


In this case the rules are not made part of the Act and the 
knowledge of the person who framed them is not a factor. 
What is important is that there is no ambiguity in the wording 
of the proviso. Therefore the Court does not need to call in 
aid the rules in the matter of interpretation. In fact it is clear 
that the rules go beyond the Act in a case where the facts are 
as they are here. 

Neither can I see any justification for the Court changing 
the word ‘and’ into the word ‘or’. It is pointed out in Maxwell 
-on the Interpretation of Statutes (8th Edition, page 209) that 
to carry out the intention of the Legislature, it is occasionally 
found necessary to read the conjunctions ‘or’ and ‘and’ one for 
the other, and several instances are given. I will not pause to 
examine them because the law is clearly stated by Lord Halsbury 
in Mersey Docks and Harbour Board v. Henderson Brothersa, 
In that case the Court was called upon to tonstrue the 
following words in a statute -— 

1. (1871) 6 Ch. Ap. 875. 2. (1888) 13 A.C. 595 at 603. 
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within the port of Liverpool, or trading outward, shall be liable to the rates 
payable in respect of the most distant of all the ports to which they shalb 
trade outwards, and vessels built within the said port on first trading 
outwards shall be liable to one moiety only of such rates, pug shall thereafter 
pay full rates.” 

The Court of Appeal had read ‘or’ as ; ‘and’ and in express- 
ing his dissent Lord Halsbury said :— 

“In the first place I know no authority for such a proceeding unless the 
context makes the necessary meaning of ‘or’ ‘and’, as in some instances it 
does; but I believe it is wholly unexampled so to read it when doing so will 
upon one construction entirely alter the meaning of the sentence, unless some 
other part of the same statute or the clear intention of it requires that to be 
done, as in the case of Fow er v. Padget}, where the Actof Jac 1,c. 15, 
made it an act of bankruptcy for a trader to leave his dwelling house to the 
intent or whereby his creditors might be defeated or delayed. These words 
if construed literally would have made every trader commit an act of 
bankruptcy if he casually left his dwelling house and some creditor called 
for payment during his absence. It may indeed be doubted whether some of 
the cases of turning ‘or’ into ‘and’ and vice versa have not gone to the 
extreme limit of interpretation, but I think none of them would cover this 


Z 


case. 

If the word ‘and’ is read as ‘or’ in the proviso to S. 1 of 
the Madras Irrigation Cess Act, it would alter entirely the effect 
of the proviso, and there is nothing in the Act which justifies 
such a reading. Moreover to give the proviso, the meaning 
which the words used justify would not mean that the Govern- 
ment would be without remedy. It would still have the rights 
open to all persons whose proprietary rights are infringed. 

In the course of his argument the learned Advocate- 
General quoted three decisions of this Court on questions arising 
under the Act. The first decision is tbat in Kopaili Krishna 
Row Garw v. Collector of Kistnas. There a ryot had. 
irrigated his land from two pipes instead of the one which | 
was authorised and it was held that he was liable to a penalty 
under the rules. Avling and Tyabji, JJ., regarded the addi- 
tional pipe as being an unauthorised source of supply, but the 
judgments which they ‘delivered do not discusss the proviso or 
the rules. The decision of the learned Judges does not apply 
to this case because here the extra water came entirely from the 
authorised source of supply. In Kanntappa Mudaliar vy. 
Secretary of State for India’, a sluice was erected to allow two 
and half inehes of water to pass through. The sluice was 
forced open with the result that water two feet deep passed 


te (1798) ernie LE.R.-1103..  — 2. (1914) 26 M.L.J. 210. 
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into the distributory channel and irrigated the plaintiffs land. Rathnammal 
Ramesam and Venkatasubba Rao, JJ., held that this was water secretary of 
from a different source from, or in addition to, that which had State for 
been assigned by the Revenue authorities as the source of irri- Council. 
gation. We are not called upon to decide whether a sluice is a 
source within the meaning of the Act, because in the present 
~case the Government has declared the source to be the Sulur 
tank and the channel connected therewith. The third case is 
Kanakamma v. Secretary of State for Indial, which was 
decided by Devadoss, J., sitting alone. The case has been cited 
because in the course of his judgment Devadoss, J., observed -— 


“In order to bring the ryotwari tenant in possession of lands classified 
and assessed as wet within the meaning of the section, he must do something 
in order to let water into his lands or must raise or attempt to raise a crop 
with the help of the water from a source to which he is not entitled or ata 
time when he is not entitled to get water from his legitimate source.” 


Emphasis has been laid on the words “at a time when he is 
not entitled to get water from his legitimate source”. There is 
nothing in the proviso which makes the time of the taking of 
the water a factor. The proviso has merely regard to the 
source and Devadoss, J., read into the section something which 
was not there. , 

The statute being one entailing penal consequences the 
Court ought not to do violence to its language to bring people 
within it, but ought rather to take care that no one is brought 
within it who is not brought within it in express language. 
(London County Council v. Aylesbury Dairy Companys.) 
I consider that it would be doing violence to the wording of the 
proviso to hold that this case falls within the exception. The 
plaintiff did nothing to justify the imposition of a penalty 
under the Act and consequently I hold that the suit was rightly 
instituted. 

The appeal should be allowed and a decree passed in favour 
of the appellant with costs here and below. From the amount 
claimed Rs. 20-5-6 will be deducted as the appellant is 
admittedly liable for this by way of land revenue. 


Somayya, J.—I agree. Somayya, J. 


Leach, C. J. 


S.V.V. _—_ Appeal allowed. 





1. (1927) 54 M.L.J. 230. 2. ` (18%) 1 Q.B. 106. 


Varada- 


chariar, J. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE VARADACHARIAR AND MR, JUSTICE 
ABDUR RAHMAN, i 


Kokkonda Venkata Rama Surya Gopala 


Krishnamurthy and others .. Appellants (Defen- 
dants 2,9, 11, 13,14, 
21 and 22) 
v. 
Surabhi Satyanarayana .. Respondent (Plain- 
iff). 


Hinds Law—Reversioner—Suit by reverstoner to set aside ahenation by 
widow—Portion of consideration found binding but alienation held void— 
Decree for possession on payment of binding portion of consideration—-Mesne 
profits—Right to claim, from date of widow's death but subject to law of 
limitatton—Interest on consideration found binding also for period for which 
mesne profits awarded. 

Where ina suit by a reversioner to recover possession of properties 
belonging to the estate from an alienee from the widow on the ground that 
the alienation is not binding on the reversioner it is found that the alienation 
is supported by consideration to a certain extent and it is decreed that the 
reversioner is entitled to recover possession subject to payment of the bind- 
ing portion with Interest on the amount up to the date of the allenee’s obtai- 
ning possession, the alienee mast be treated as being in possession without 
title from the date of the widow's death d the reversioner will be entitled 
to mesne profits as from that date butonu ount of the Jaw of limitation, 
the Court can award mesne profits on y for three years prior to the date of 
the institution of the suit. The alienees in possession are, entitled to claim 
interest on the amount held to be binding on the estate and payable by the 
reverstoner and are not on that account any the less liable for mesne profits, 
but the interest need not be allowed for the period for which mesne profits 
are not awarded 

Bhagwat Dayal Singh v. Debi Dayal Saku, (1908) 18 M.L.J 100: LR. 
35 I.A. 48: I L.R, 35 Cal, 420 (P C.), applied. 

Banwari Lal v. Mahesh, (1918) L.R. 45 I.A. 284: I.L.R. 41 AIL 63 (P.C), 
distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in O. S. No. 6 of 1932. í 


K. Kameswara Rao and D. Narasa Raju for Appellants. 

B. Somayya for Respondent. 

The judgment of the Court was delivered by 

Varadachariar, J.—This appeal arises out of a suit in- 
stituted by a reversioner for recovery of possession of the 
properties of one Lakshmayya who died in January, 1889, eaving 





“* Appeal No.25 of 1935. © = Ss 3rd February, 1939, 
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a widow Subbamma-who died in February, 1926. The first 
defendant is the widow of Subbamma’s brother. She obtained 
the suit properties by a conveyance from her husband, that is, 
Subbamma’s brother, who in turn had taken possession in exe- 
cution of a foreclosure decree obtained by him against his sister 
Subbamma in O. S. No. 51 of 1903, on the file of the District 
Court, Godavari. The other defendants claim under the first 
defendant and their case need not be separately considered. The 
plaintiff contended that the document Ex. V, which was sought 
to be enforced in O. S. No. 51 of 1903 was not binding on the 
reversioner, that the decree obtained in O. S. No. 51 of 1903 
was likewise not binding on him and that he was accordingly 
entitled to possession from the date of the widow’s death. 
Against this claim it was alleged that the widow Subbamma was 
obliged to incur debts from time to time for various purposes 
and that Ex. V was executed to secure repayment of a consoli- 
dated amount representing these debts and that the same was 
binding on the plaintiff as also the decree obtained in O. S. No. 
51 of 1903. 


The learned Subordinate Judge held that the decree in 
O. S. No. 51 of 1903 was not binding on the plaintiff, thatout 
of the consideration for Ex. V onlya sum of Rs. 656-5-0 was 
binding on the estate and that the same with interest due thereon 
from the date of the widow’s death could be set off against the 
mesne profits to which the plaintiff was held entitled for three 
years before the date of the institution of the suit. He also held 
that for the period during which the first defendant’s husband 
and the first defendant had been in possession in pursuance of 
the foreclosure decree, they were not entitled to interest even on 
the amount found to be binding on the estate. On these 
findings, he gave the plaintiff a decree for possession arid, for 
mesne profits subsequent to the date of the institution of the 
suit. Against this decree some of the contesting defendants 
have filed this appeal The plaintiff has purported to file some- 
thing which is described as memorandum of objection, but it is 
not really in the nature of a memorandum of objections. It 
only suggests arguments on which thedecree of the lower Court 
can be supported even apart from the grounds taken in the 
lower Court’s judgment. It is therefore unnecessary to deal 
further with the so-called memorandum of objection. : 


Gopala 
Krishna- 
murthy 
v. 
Satya- 
narayana. 


Varada- ' 
chariar, . 
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The learned Counsel for the appellants has not seriously 
challenged the conclusion of the lower Court that the decree in 
O. S. No. 51 of 1903 was not binding upon the plaintiff. The 
lower Court’s decree for possession must therefore stand. The 
arguments before us have been directed mainly to the question 
of the terms on which the plaintiff was entitled to recover 
possession. On behalf of the appellants, it has been contended 
that the decree for possession should be made conditional on 
payment with interest of the amounts due as per Exs. Il and 
III, two of the earlier documents executed by the widow, in 
addition to a sum of Rs. 360 borrowed by the widow at the 
time of Ex. IV and another sum of Rs. 195-12-0 borrowed by 
her at the time of Ex. V. It has also been contended that the 
lower Court was not justified in directing the amount that 
might be found payable by the plaintiff to be set off against 
mesne profits accrued due prior to the date of the suit, because, 
it was maintained, in a suit of this description the plaintiff was 
not entitled to claim mesne profits prior to the date of suit. 


[ Their Lordships here discussed the evidence and held that] 


Making a rough calculation of the amounts due as per 
Ex, XXIII with reasonable interest thereon and of some amount 
which must have been spent as stated in Ex. V but deducting 
therefrom the costs amount of Rs. 100 realised by the father, 
we think that the nearest approximation to a reasonable figure 
will be a liability for Rs. 900 on the date of Ex. V. 


* * * * 


wa 


On the hypothesis we have adopted above, it must also be 
held that on the sum of Rs. 900, the estate was liable to pay a 


reasonable rate of interest. Here again, the rate stipulated for 


in Ex. V is clearly excessive having regard to the nature of the 
security offered; and when it is remembered that from 1895 on- 
wards, the father or his son has been in management or posses- 
sion of Subbamma’s estate, first on her behalf and later in 
pursuance of the foreclosure decree obtained in O. S. No. 51 of 
1903, we feel no compunction in fixing the liability for interest 
of a moderate rate. We think it will be reasonable to calculate 
interest on the sum of Rs. 900 at 12 per cent, per annum. 


! The learned Subordinate Judge has found that in 1905, 
Subbamma’s brother took possession of the estate in pursuance 


. 
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of the foreclosure decree except of a portion thereof which was 
outstanding with the mother-in-law under Ex. E. This last item 
seems to have come into his possession only in 1916. We are 
of opinion that after 1905, there is no justification for calcula- 
ting any interest as against the estate up to the date of the 
widow’s death. The result will be that on the date of the 
widow’s death, the reversioner would have been entitled to 
demand possession subject to payment of Rs. 2,200 for principal 
and interest calculated as above. 

It remains to deal with the plaintiff's right to mesne profits. 
The learned counsel for the appellants contends that as the 
plaintiff is entitled to possession only after payment of a certain 
sum of money to the defendants, the plaintiff should not be 
allowed any mesne profits at all till such payment is made. 
Alternatively, they contend that in any event, the plaintiff is not 
entitled to mesne profits prior to the date of the institution of 
the suit, because an alienation by the widow being ‘voidable’, the 
plaintiff can claim to treat the defendant in possession as not 
being entitled to possession, only from the time that the rever- 
sioner institutes a suit or gives notice repudiating the binding 
character of the widow’s alienation. The learned counsel for 
the respondent has, however, contended that in the case of a 
reversioner suing for possession on the ground that an alienee 
from the widow has not derived a title binding on the estate, the 
alienee must be treated as being in possession without title from 
the date of the widow’s death and the reversioner is entitled to 
mesne profits as from that date, though on account of the law 
of limitation, the Court can award mesne profits only for three 
years prior to the date of the institution of the suit. Even in 
cases in which the reversioner is directed to pay a certain sum 
of money as representing the portion of the consideration found 
binding on the estate, it has been contended that the persons in 
possession are only entitled to claim interest on the amount 
found payable and are not on that account any the less liable 
for mesne profits, 

In support of their first contention, the learned counsel for 
the appellants has relied on the decision of the Judicial Com- 
mittee in Banwari-Lal v. Maheshi. In support of the alternative 
contention that the reversioner is not in any event entitled to 


1. (1918) L.R. 45 I.A. 284: I.L.R. 41 All. 63 (P.C.). 
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mesne profits prior to the date of the institution of the suit, 
they have relied on the decision of the Bombay High Court in 
Mohanlal v. Jagjivani. On behalf of the plaintiff (respondent) 
reliance has been placed upon Bhagwat Dayal Singh v. Debi 
Dayal Sahu? and it has also been pointed out that the decree of 

- lower Court which was confirmed by the Judicial Committee 
in Deputy Commissioner of Kheri representing the Court of 
Wards v. Khanjan Singhs, recognised the reversioner’s right to 
mesne profits. It seems to us that Deputy Commissioner of 
Kheri representing the Court of Wards v. Khanjan Singhs does 
not give us much help; because there is no reference to this 
question in the judgment of the Judicial Committee and it is not 
possible to gather from the report whether what was set off 
against the sum directed to be paid by the plaintiff represented 
mesne profits prior to the institution of the suit. There can, 
however, be no doubt that, Bhagwat Dayal Singh v. Debi Dayal 
Sahu, supports the plaintiff’s contention. Mr. Somayya tried 
to distinguish it on the ground that in that case, the alienee 
claimed to be in possession not under a title derived from the 
limited owner (Jilab Koer) but from another lady (Etraj Koer) 
who it was stated wasin possession adversely to the widow. We 
do not think the case can be distinguished on this ground. It 
is true the alienees did plead in the lower Court a title derived 
from Etraj Koer; but the sale-deed in their favour had been 
executed not merely by Etraj Koer, but also by Jilab Koer and 
the judgmert of their Lordships proceeded on the footing that 
the defendants were alienees from a limited owner. Dealing 
with the claim to mesne profits, their Lordships observed at 
page 430 that 


“As the deeds of sale are not good as such, the claim for mesne profits is 
well founded.” 


In respect of the sums found payable by the plaintiff to the 
defendants, their Lordships held that the defendants were, on 
their side, entitled to interest at 6 per cent. per annum. In 
Banwari Lal v. Maheshé, the litigation related to an alienation 
by a Hindu father. When it was found that the sale was not 
wholly for justifiable or necessary purposes, the Court held that 
the plaintiff was entitled to possession on payment of a certain 





1, J.L.R, (1938) Bom. 292. 
2, (1908) 18 M.L.J. 100: L.R. 35 I.A. 48: LL.R. 35 Cal. 420 (P.C). 
~ 32° (1907) 17° MLL J. 233: L.R. 34 LA. 72: LL.R. 2 AIL 331 (P.Y. 
4. (1918) L.R. 45 I.A. 284: I.L.R. 41 All. 63 (P.C ). 


IT] THE MADRAS LAW JOURNAL REPORTS. 393 


portion of the consideration which was found binding: Dealing 
with that situation, their Lordships observed at as the sales 
were to be set aside only upon payment of certain sums: 


“The defendants must be deemed to be lawfully in possession until they 
are set aside and are therefore not accountable for mesne profits.” 


At the first blush, the observations in these two cases seem 
not easily reconcilable and indeed in one case, a learned Judge 
of the Nagpur High Court thought that they were irreconcil- 
able. (See Maroti v. Abhimanl.) In this Court, a Division 
Bench sought to get over Banwar Lal v. Mahesh3, but suggest- 
ing that the case had been heard ex parte. (See Ponnuswamt 
Pillai v. Subramania Pillais.) We do not think that either of 
these ways of distinguishing Banwars Lal v. Mahesh can be 
regarded as satisfactory. In the course of the arguments in the 
present appeal, our attention has been drawn to several other 
decisions by way of analogy. (Cf. Deiwachilas Atyangar v. 
Venkatachariart, Mallappa v. Anani, Subba Goundan v. 
Krishnamacha:38, Vadivelam v. Natesamt, Bhirgu Naih Chaube 
v. Narsingh Tiwari, Ramaswami Aiyar v. Venkatarama 
Aiyarð, Visweswara Rao v. Surya Raol0, Subraya Bhatta v. 
Sripathi Bhattail, Saigur Prasad v. Mahant Har Narain Dasi3 
and Nagappa Chettiar v. Brahadambal Ammanil3.) Some of 
these decisions proceed on the footing that being in the nature 
of damages, mesne profits may be awarded according to the 
justice of the case without reference to any hard and fast rule. 
An examination of the other cases seems to us to suggest that it 
may not be right to place all cases of what are described as 
‘voidable’ alienations on one and the same footing for the 
purpose of determining the right'of a successful plaintiff to 
mesne profits. As pointed out by the Judicial Committee in 
Satgur Prasad v. Mahant Har Narain Dasi8, a voidable trans- 





1. (1920) 61 I.C 543. 
2 (1918) L.R. 45 L.A. 284: LL.R. 41 AIL 63 (P.C.). 
3. (1919) 53 I.C. 412. 
4. (1925) 49 M.L.J. 317. 5. A.LR. 1936 Bom. 386. 
6. (1921) 42 M.L.J. 372: LL.R. 45 Mad. 449. 
7. (1912) 23 M.L.J. 256: LL R. 37 Mad. 435. 
8. (1916) LL R 39 All. 61. - 
9, (1923) 45 M.L.J. 203: LL.R. 46 Mad. 815, 
10, (1935) 70 M.L.J. 360: LL.R. 59 Mad. 667. 11. (1928) M.W.N. 51. 
12. (1932) 62 M.L.J. 451: L.R. 59 LA. 147: LLR, 7 Luck. 64 (P.C). 
13. (1935) 68 M.L.J.452: L.R. 62 I.A. 70: LL.R, 58 Mad. 350 (P.C.). 
50 
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action does not necessarily and always imply a good title until 
avoided. Speaking of a widow’s alienation, their Lordships 
explained in Bijoy Gopal Mukerji v. Krishna Mahishi Debii the 
sense in which it is to be regarded as voidable. They point out 
that it was not absolutely void in the sense that it could not 
even be ratified by the reversioner; they went on to add that the 
reversioner might at his pleasure treat it as a nullity without 
the intervention of any Court and he showed his election to do 
the latter, by commencing an action to recover possession of the 
property. They emphasised a principle which they thought had 
been lost sight of by the High Court when applying Art. 91 of 
the Limitation Act to such a transaction and they stated that in 
such a case there was nothing for the Court either to set aside 
or cancel as a condition precedent to the right of action of the 
reversionary heir. The observations in Bhagwat Dayal Singh v. 
Debi Dayal Sahus have to be understood in the light of these 
observations. Alienations by a father in a Mitakshara joint 
family and by the guardian of a minor might well be placed on 
a different footing; and it is significant in this connection to 
note that while Arts. 44 and 126 of the Limitation Act describe 
the suits there dealt with as suits to set aside an alienation, the 
language of Art. 141, which applies to suits by reversioners, is 
very different. The article merely refers to a suit for posses- 
sion and does not suggest that the reversioner has got to set 
aside any transaction before he becomes entitled to possession. 
We are accordingly of opinion that there is no necessary incon- 
sistency between Bhagwat Dayal Singh v. Debi Dayal Sahus 
and Banwari Lal v. Mahesh8 and that in the present case the 
rule applicable is that laid down in Bhagwat Dayal Singh v. 
Debi Dayal Sahu. 


In the above view, the plaintiff will be entitled to mesne - 
profits for three years prior to the date of the institution of the 
suit. The learned Subordinate Judge has assessed these profits 
at Rs. 359 per annum and found that for the three years prior 
to suit, plaintiff was entitled to Rs. 1,077. As weare not 
allowing any mesne profits in plaintifPs favour for the period 
of two years between the widow’s death and the commencement 





1. (1907) 17 MLL.J. 154: L.R. 34 LA, 87: LL.R. 34 Cal. 329 (P.C) 
2 (1908) 18 M.L.J. 100: L.R. 35 I.A. 48; LLJR. 35 Cal. 420 (P.C). 
3. (1918) L.R. 45 LA. 284: LL.R. 41 All. 63 (P.C). 
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of three years prior to the date of the institution of the suit; no 
interest need be allowed in defendant’s favour either during 
that period. Against the sum of Rs. 1,077 interest at 6 per cent. 
per annum on Rs. 2,200 will be set off and the balance deducted 
from the principal amount of Rs. 2,200. The balance thus 
ascertained will carry interest from the date of suit at 6 per 
cent. per annum, but as against it, the defendants will be liable 
for mesne profits at the rate allowed by the lower Court for 
future mesne profits. The right to the amount thus found 
payable by the plaintiff as well as the liability for the mesne 
profits will be worked out as between the various sets of defen- 
dants in the proportion indicated in paragraph o0 of the lower 
Court’s judgment. 

We direct the appellants to pay one half of the costs of 
this appeal to be divided between the contesting defendants. 
In the lower Court also, the plaintiff will be entitled to one half 
of his costs to be apportioned in the manner indicated in its 
decree. So far as parties who have died during the pendency 
of the appeal are concerned, the decree of the lower Court will 
stand confirmed except in cases wherelegal representatives have 
been duly brought on record. 

S.V.V. Appeal partly allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN, 

The Board of Commissioners for 
Hindu Religious Endowments, 
Madras .. Appellani* (Defendant) 





v. 
His Holiness Sri Vidyaranya Satchi- 
dananda Abhinava Sankara Bha- 
rathi Swamulu Varu, Trustee of 
Sri Virupakshaswaraswami, etc., 
Temples at Hampi .. Respondent (Plamtif). 
Madras Hindu Rehgious Endowments Act (II of 1927), S. 63 (2)—Fram- 
ing of scheme—Power of Board to appoint additional trusiees—Provision in 
Amending Act XI of 1935—Whether takes retrospective effect—Appoiniment 
of manager with large powers—Rights of hereditary trustee cut down— 
Vakdity of appointment. 
Under cl. (2) of S. 63 of the Madras Hindu Religious Endowments Act 
of 1927 the Board has no power to appoint additional or associate trustees. 


* Appeal No. 317 of 1935. * 24th March, 1939, 
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And the provision inthe Amending Act XII of 1935 which permits such 
appointment does not take retrospective effect. 
Naranna Naidu v. Venkataramayya, (1934) 68 M.L.J. 722: 1.L.R, 58 Mad. 
862, relied on. . 
Where in framing a scheme the Board appointed a manager with large 
powers and ıt appeared that if the appointment should be allowed to remain 
the powers of the hereditary trustee would be effectively set at naught, 


Held; that the provision in the scheme appointing the manager with 
important duties of management was slira vires of the Board because it had 
the effect of placing the management of the institution in the hands of some 
one not appointed by the trustee and not responsible to him, and would thus 
displace the trustee from management. 


Appeal against the decree of the District Court of Bellary 
in O. S. No. 5 of 1934. 

P. V. Rajamannar for Appellant. 

P. Chandra Reddi for Respondent. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal by the Board of 
Commissioners for Hindu Religious Endowments, Madras, from 
the decree of the District Judge of Bellary dated 18th February, 
1935, in O. S. No. 5 of 1934, a suit by the trustee of Sri 
Virupakshaswaraswami, etc., temples at Hampi in Hospet taluk 
against the Board for cancelling or modifying a certain scheme 
framed by the Board on the 4th August, 1933. It was alleged 
in the plaint that the Board had no power to frame the scheme 
and that in any case there was no justification for the framing 
of ascheme. This formed the subject-matter of the first issue 
in the suit. That allegation, however, was withdrawn at the 
trial and the Court below has found that a scheme was necessary 
and the need for a scheme is not now questioned before us on 
behalf of the respondent. 

The appeal relates to two matters, namely, the appointment 
of additional or associate trustees provided in the scheme and 
the appointment of a manager by the Board and tue allotment 
of certain duties to him in the scheme. As regards these two 
matters the learned District Judge was of opinion that the 
provisions in the scheme relating thereto were slira vires of the 
Board and accordingly directed the deletion of those parts of 
the scheme which related to these matters. As regards the 
appointment of additional or associate trustees, though under 
the Act as amended by Act XII of 1935 such an appointment 
is allowed in terms, nevertheless, before the Act was amended, 
that is to say,.when the scheme now under discussion was 
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framed by the Board, no such power had been expressly conferred 
on the Board. On the other hand, in construing cl. 2 of S. 63 
of the Actof 1927, a Benchof this Court held in Naranna Naidu 
v. Venkataramayyal, that the Board had no power to appoint 
additional or associate trustees. We see no reason to differ 
from that decision as regards the interpretation of this particular 
provision of the law in question as it stood before the Act was 
amended. The amending Act does not say that the amendment 
shall have retrospective effect or that the law must be deemed 
to have been always as laid down in the amending Act. It was 
perfectly open to the legislature to have declared its intention 
to make the new provision retrospective if it had that intention. 
The amending Act does not, however, disclose any such intention 
and we are unable to see any reason for departing from the 


general rule against giving retrospective effect to legislation.. 


The learned District Judge was therefore right in coming to the 
conclusion that the appointment of additional or associate trustees 
is ultra vires of the Board. Though he does not quote the 
Bench decision above referred to, it is probable he had it in 
mind. 

As regards the second point, the appointment of a manager 
by the Board and the allotment of certain important duties to 
him under the scheme, the provisions in the scheme are such 
that, if they are allowed to remain, the powers of the hereditary 
trustee could be practically set at naught and what could not be 
done directly would be allowed to be done indirectly by the 
appointment of a manager by the Board and entrusting all the 
most important duties of management to him under the scheme 
itself, he being removable only by the Board. These provisions 
would reduce the powers of the trustee to a cipher, or at least 
the provisions may be so worked as to produce this result; and 
we are of opinion that in this view the provisions in the scheme 
relating to the appointment of a manager by the Board and the 
allotment of important duties of management to him must also 
be deemed to be wlira vires because they have the effect of 
placing the management of the institution in the hands of some 
one not appointed by the trustee and not responsible to him, and 
would thus in fact displace the trustee from the management of 
the affairs of the temple. Nevertheless it is but right that 
we should express our view that the trustee would do well to 
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see that an efficient man is appointed as local manager to look 
after the actual management of the affairs of the temple as it 
would appear that the trustee himself is not in a position to 
look after the managément personally throughout, and we wish 
to make it clear that if there is any mismanagement of the 
affairs of the institution in future the powers of the Board to 
rectify such mismanagement will remain unaffected by the result 
of this appeal. 

It follows from what we have said that the appeal must 
fail as both the points raised have to be decided against the 
appellant. The appeal is accordingly dismissed with costs. 

B. V. V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mpg. JUSTICE BURN AND MR. Justice STODART. 





S. Viswanatha Aiyarand others .. Appellants* (Petitioners) 
v. 
Narayanaswami Aiyar andanother.. Respondents (Respon- 
dents). 


Madras Agriculiurtsts Relief Act (IV of 1938), S. 23—Order under— 
Appealabshiy—A pplication whether fails under §.47, Civil Procedure Code 
CV of 1908). 

No appeal lies from an order under S. 23 of the Madras Agriculturists 
Relief Act (IV of 1938). And the question decided by such an application 
not being one relating to the execution, discharge or satisfaction of the 
decree, S. 47, Civil Procedure Code, is inap plicable 

Appeal against the order of the Court of the Subordinate 
Judge of Tanjore dated 7th October, 1938, and made in E. A. 
No. 167 of 1938 in E. P. No. 79 of 1937 in O. S. No. 14 of 
1936, 


N. Suryanarayana for Appellants. 


S. Thiagaraja Atyar and S. Narasimha Astyangar for 
Respondents. 


The Court delivered the following 


JuncmentT.—We uphold the preliminary objection that no 
appeal lies from the order under S. 23 of the Madras Act IV of 
1938. This is not a question relating to the execution, dis- 
charge or satisfaction of the decree under S. 47 of the Civil 
Procedure Code. , ' 





* A, A. O. No. 471 of 1938: : ji 2th April, 1939, 
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Moreover, on the merits, the appellants have no case. They 
had no interest in the 8th item of property sold, either at the 
time of the sale or even at the time the suit was filed. They 
had parted with all their interest in the 8th item in 1931, at 
least five years before the suit was filed. 


This appeal is dismissed with costs of the respondents 
(two sets). 

We are asked to treat this as a Civil Revision Petition but 
there is no question of jurisdiction and we are unable to accede 
to this request. : 

B. V. V. Appeal dismissed. 


e—eronneencissesiie 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE BURN. 


Gooru Narayana and another .. Pettiioners* (Petitioners— 
Defendants 2 and 3) 
v. 
Vaikuntam Chinna Lakshmayya .. Respondent (Counter-Peti- 
tioner—Plamiif ). 
Practice—Afidavit evidence—Objection by one pariy—Procedure— 
re AAIR of witnesses necessary—Cimi Procedure Code (V of 1908), 


Affidavits cannot properly be acted upon unless both parties agree to 
have them treated asevidence. Where in an application for leave to file an 
appeal in forma pauperis the affidavits filed in support of the petition are 
objected to, the proper course is to summon the witnesses. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of Bellary dated 12th March, 1937, 
and made in O. P. No. 58 of 1936 (petition for permission on 
behalf of the minor petitioners to prefer an appealin forma 
pauperis to the District Court, Bellary, against the decree in 
O. S. No. 355 of 1936 on the file of the Additional District 
Munsif, Bellary). 

A. Gopalacharyulu for Petitioners. 

The Government Pleader (B. Sitarama Rao) and K. R, 
Gupta for Respondent. 

The Court delivered the following 

JupcmEenT.—The learned District Judge ought, I think, to 
have summoned the witnesses, since the petitioners objected to 
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the statements of the Reddi and the Karnam. Affidavits cannot 
properly be acted upon unless both parties agree to have them 
treated as evidence. The order will be set aside and the peti- 
tion restored to file for disposal according to law as provided 
for in O. 33 of the Civil Procedure Code. The costs of this 


petition will abide and follow the result. 
B.V.V. Petition allowed. 
IN THE HIGH COURT OR JUDICATURE AT MADRAS. 
. PRESENT :—MR. Justice WADSWORTH. 


Vellayya Konar (died) and another .. Appellants* ( Plaintiff and 
his legal representative) 





v. 
Ramaswami Konar and another . -Respondents (Defen- 
dants). 


Court-Fees Act (VII of 1870 as s amended ix Madras), S.7 (itd) and 
Sch. II, Art. 17-A —Apphcabtlity—Sutt by creditor under S. 53, Transfer of 
Property Act, 1882—Prayer for declaration~ Comrt-jee payable— Distinction 
between suits by parties to deed or decree and by third porises. 


A suit by a creditor under S.53 of the Transfer of Property Act fora 
declaration that an alienation by the debtor is void against the creditors is 
not a suit for cancellation of a document securing money or property falling 
under S. 7 Civ-A) of the Court-Fees Act as amended in Madras, but 1s obe to 
obtain a declaration that so far as plaintiff 1s concerned the transfer is not 
binding, and it is Jeviable to court-fee under Art. 17-A of Sch. I of the said 
Act. 

When the plaintiff seeks to establish a title in himself and cannot 
establish ‘that title without removing an insuperable obstruction such asa 
decree to which he has been a party or a deed to which he has been a party, 
then he must get thatdecree or deed cancelled or declared void in toto, and 
his suit is in substance a suit for the cancellation of the decree or deed, even 
though it be framed asa suit fora declaration. But when he is seeking to 
establish a title and finds himself threatened by a decree or a transaction 
between third parties, he is not in a postion to get that decree or that deed 
cancelled tm toto. That isa thing which can only be done by parties to the 
decree or deed, or their representatives. His prope: remedy in order to 
clear the way with a view to establish his title is to get a declaration that the 
decree or deed is invalid so faras he himself is concerned and he must in 
that case sue for a declaration and not for the cancellation of the decree or 


deed. 


Unni v. Kunchi Amma, (1890) I L.R. 14 Mad. 26; Chathu Kutty Nair v. 
Chathw Kutty Nair, (1923)19 L.W. 249 and Venkatastva Rao v. Satyanarayana- 
muriht, (1932) 63 M.L.J. 764: IL.R. 56 Mad. 212, relied on. 


V enkatákrishniah v, Alli Sahib, A.I.R. 1938 Mad. 921, TETE 


aaa aanas aana anaana aaa a aa a ee a 
*S,,A. No. 959 of 1935. 3rd April, 1939, 
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Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 115 of 1934 preferred against 
the decree of the District Munsif of Koilpatti in O. S. No. 60 
of 1934. 

A. Swaminatha Aiyar and S. Thiagaraja Aiyar for Appel- 
lants. 

S. Ramaswami Aiyar for Respondents. 

The Court delivered the following 

JupcmznT.—The question raised in this appeal is whether 
a suit brought by a creditor under S. 53 of the Transfer of 
Property Act for a declaration that an alienation by the debtor 
is void against the creditors is a suit for cancellation of a docu- 
ment securing money or property falling under S. 7 (iv-A) of 
the Court-Fees Act as amended in Madras, or whether it is a 
suit to obtain a declaration where no consequential relief is 
prayed, falling under Art. 17-A of Sch. II of the same Act. 
Both the Courts below have found that the suit falls under S. 7 
{iv-A). The plaint recites that the properties in suitare in the 
possession and enjoyment of the second defendant against whom 
the plaintiff got a decree on a promissory note, the suit being 
filed on 2nd August, 1924 and decreed on 12th November, 1924. 
Tt is alleged that on 19th June, 1924, the second defendant, 
collusively and with a view to cheat the plaintiff’s claim, execut- 
ed a sale deed in favour of his brother-in-law, the first defen- 
dant, conveying all his properties benamiand for no valid 
consideration, there beingno intention that the sale deed should 
be given effect to. The plaintiff therefore prays for a declara- 
tion that the properties conveyed to the first defendant are 
liable to be attached in realisation of the decree debt obtained 
by the plaintiff against the second defendant and the plaint 
recites that the plaintiff sues for himself and as representing the 
other creditors of the second defendant. The judgments of 
both the Courts below seems to me to have proceeded on a 
misunderstanding of the cases quoted, one case in particular 
being quoted under one reference as supporting the plaintiff and 
the same case under another reference as supporting the con- 
testing defendants and both the learned Judges seem not to 
have grasped the difference between a suit fot the cancellation 
of an instrument and a suit for a declaration that the instru- 
ment is not binding upon the plaintiff. Leaving aside for the 
moment the complication due to the fact that the plaintiff in 
this suit sues in a representative capacity, the distinction between 

51 


Konar. 
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the two classes of suits seems to me to be well established by 
the decisions. When the plaintiff seeks to establish a title in 
himself and cannot establish that title without removing an in- 
superable obstruction such as a decree to which he has been a 
party or a deed to which he has been a party, then quite clearly 
he must get that decree or deed cancelled or declared void in 
toto and his suit is in substance a suit for the cancellation of the 
decree or deed even though it be framed as a suit for a declara- 
tion. But when he is seeking to establish a title and finds bim- 
self threatened by a.decree or a transaction between third 


parties, he is not in a position to get that decree or that deed 


cancelled in toto. That is a thing which can only be done by 
parties to the, decree or deed or their representatives. His 
proper remedy therefore, in order to clear the way with a view 
to establish his title is to get adeclaration that the decree or 
deed is invalid so far as he himself is concerned and he must 
therefore sue for such a declaration and not for the cancella- 
tion of the decree or.deed. This distinction was made clear in 
Unni v. Kunchi Ammai, which is followed in Chathu Kutty 
Nair v. Chathu Kutty Nair?, and the distinction is clearly 
observed in the cases quoted by the Court below, except that 
there is some obscurity arising from a decision of Ramesam, J., 
in Balakrishna Nair v. Vishnu Nambudiris, where though the 
learned Judge quite-clearly has this: distinction in mind, he 
frames his formula in. rather more general terms- than were 
perhaps desirable and on those grounds has been criticised by 
the Bench which decided the. case.of Venkatastva Rao v. 
Satyanarayanamurtht4. : My attention has not been- drawn to- 
any decision which throws.any real doubt on the general prot 
position that when a person seeks to establish title which cannot 
be established without removing a decree or an instrument to- 
which he is himself a party, then whatever be the garb in which: 
he dresses his suit, its substantial character must be a suit for 
the cancellation of the decree or instrument ; but if the establish- 
ment, of his title is being impeded by the effect of a transactiow 
between other parties, he cannot. legitimately ask for the cancel- 
lation of that transaction but can only ask for a orena that 
so far as he is concerned, it is not binding. 





“1 (1890) LL.R. 14 Mad. 24. 2 (1923) 19 L.W. 249, 
3, (1930) M.W.N. 509. T 
4, (1932) 63 M,L.J. 764: LL.R. 56 Mąd. 212 -o 
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. The respondent has quoted a decision of mine reported in Vejlayyá 
Venkatakrishniah v. Ali Sahibi, which on the facts falls clearly Konar 
within the rule laid down in the decisions which I have quoted. Ramaswami 
It was a case of a minor whose lawful guardian on his behalf 
made an alienation, which the minor on attaining majority 
wished to get rid of as a preliminary to recovering possession 
of the properties alienated. He was through his guardian -a 
party to the alienation and necessarily had to get theconveyance 
cancelled before he could get possession. of the properties. The 
document of alienation, as I then stated, was an insuperable 
obstacle to the prayer for possession and it had to be declared 
void or cancelled. Therefore, the relief came under S. 7 (iv-A) 
of the Court-Fees.Act. Now on the basis of my -observations 
in that case, it is contended that here the alienation from the 
second defendant to the first defendant isan insuperable obstacle 
to theattachment of the property as the properties of the second 
defendant in execution of a decree against the second, defendant 
and that, therefore the relief, which the plaintiff prays for is.in 
effect the relief of cancellation; more especially as the suit, is 
filed not only in the interests of the plaintiff, himself but also of 
the other creditors, namely, of the second defendant.. It seems 
= me however that the same rule must be applied to suits under 
53 of the Transfer of Property Act. The matter is made 
ae by taking an extreme case. Suppose that the creditors 
together have debts amounting to: Rs:! 10,000 and that in fraud 
of the creditors the debtor alienates properties worth Rs: 50,000, 
are we to take it that the creditors by their suit under S. 53 of 
the Transfer of Property Act are entitled or requiréd:to: pray 
for the cancellation of this alienation f în tojo? I do pot. think N 
that they are. The form of the:prayer, would be for a. declare. 1" 7074 
tion that the. alienation is.not binding’ or is void so far as the 
creditors are concerned. Except in so far as the creditors ¿ are 
concerned the alienation will’ stand and ‘the creditors’ have no 
power to ask for its complete .cancellation: , The’ only. - cir- 
cumstances in which a-suit under'S. 53 of the Transfer ' of 
Property Act would in effect bring about the complete avoidance 
of the transfer would be in the case when the value .of the’ 
properties alienated is less than the amount of debts. Butas 
between the alienor and the alienee, the transfer stands, subject 
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only to the right of the creditors, established by the decree, to 
enforce their debts by the sale of the property just as if the 
transfer had not been made. What the creditors therefore seek 
is not the cancellation of the sale, but a declaration that it is not 
valid so far as their claims are concerned. In other respects, it 
may be perfectly good; that is a matter which does not concern 
the creditors; and the fact that they are creditors and that this 
transaction was entered into with the motive of defrauding them 
would not give them the right to have the sale cancelled except 
to the extent to which they have been defrauded. From this 
reasoning it seems to me to follow that the proper prayer in 
such a suit as that now filed is a prayer for a declaration that 
the sale is not binding upon the creditors to the extent of their 
debts and not a prayer for the cancellation of the sale-deed. 


In this view, I hold that the suit falls in substance under 
Art. 17-A (1) of the Second Schedule of the Court-Fees Act 
and that the plaint has been wrongfully rejected by the Courts 
below. The appeal is therefore allowed and the suit remanded 
to the trial Court. Costs throughout will abide by the result 
of the suit. Court-fee paid here and in the lower appellate Court 
to be refunded. 

B. V. V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Panprane Row. 
Karuppiah Kone .. Petitioner* (Complainant) 
v. l 
Chitran Servai and others .. Respondents (Accused). 


Indian Penal Code (XLV of 1860), Ss. 352 and 353—Voluntary hurt to 
process~server while discharging his duties—Conviction by Talug Magistrate— 
Order of retrial by Joint Magistrate in the circumstances of the case—Order 
not vwrong. 

Where a process-server of a Court was belaboured by the accused and 
the Taluq Magistrate convicted the accused under Ss. 225, 323 and 353 of the 
Indian Penal Code, but on objection raised before the Joint Magistrate that 
since the facts disclosed made the case not only one coming under S. 353 but 
also S. 352 of the Indian Penal Code, which was not cognisable by the Talug 
Magistrate he ordered retrial, 

Held,'that the evidence disclosed a voluntary hurt toa public servant 
while discharging his duty and the Joint Magistrate’s order was not wrong 
in the circumstances. 











*Crl. R. C. No. 713 of 1938, 5th January, 1939. 
(Crl. R. P. No. 678 of 1938). } 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate of Ramnad Division dated 
8th March, 1938 and passed in Criminal Appeal No. 5 of 1938 
preferred against the judgment of the Court of the Taluq 
Magistrate of Sivaganga in C. C. No. 19 of 1937. 


V. Ramaswami Aiyar for Petitioner. 


K. Venkataraghavachari for The Public Prosecutor on 
behalf of the Crown. 


Respondents not represented. 
The Court made the following 


OrveR.—The complainant in the case is the petitioner 
before me. He is a process-server and the case for the prosecu- 
tion was that he and another person, namely, P. W. 2 in the 
case, were beaten and that they received injuries when the 
complainant was about to effect the arrest of the first accused 
in pursuance of a warrant. There appear to have been two 
complaints, one by the process-server and another by P. W. 2 
and they were both inquired into at the same time by the Taluq 
Magistrate of Sivaganga who convicted the three accused under 
Ss. 225, 323, Indian Penal Code, two of the three accused being 
also convicted under S. 353, Indian Penal Code. 


On appeal by the accused the Joint Magistrate of Ramnad 
without going into the merits of the case ordered a retrial, 
presumably after reversing the convictions and sentences on the 
ground that the offence disclosed against accused 2 and 3 was 
not merely an offence under S. 353, Indian Penal Code, which 
was within the cognisance of the Taluq Magistrate but an offence 
under S. 352 which is not within his cognisance. I am unable 
to say after going through the evidence that the view of the 
Joint Magistrate is wrong though it must not be understood that 
I concur in his opinion that the Taluq Magistrate acted without 
jurisdiction. I concur in his view that the facts disclose the 
voluntary causing of hurt to P. W. 1, a process-server while he 
was discharging his duty asa public servant. The Medical 
certificate obtained by the process-server shows that he had five 
abrasions and one contusion on the back. ‘There are sufficient 
prima facie evidence of the causing of hurt and the circumstances 
do not suggest that the hurt was caused otherwise than volun- 
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tarily. In these circumstances I see no reason to interfere with 
the judgment of the Joint Magistrate. The petition is therefore 
dismissed. 

K. C. — Petition dismissed, 

PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. 

Prresent:—Lorp THANKERTON, Lorp PORTER AND SIR 

GEORGE LOWNDES. . 


C, P. Matthen and others .. Appellanis* 
v. 
The District Magistrate of Trivan- 
drum and another .. Respondents. 


Habeas corpus—Common low prerogative writin matters contemplated 
by S. 491 of the Code of Criminal Procedure (V of 1898)—Jwrisdiction of 
the High Court to tsswe—High Courts Act (1861) and Act X of 1875 
—Effect—Competency of a single Judge of the High Court tu issue such writs 
— Madras High Court Appellate Side Rules, r.2-A—Effect—Applications for 
directions under S.491, Criminal Procedure Code—If covered by “All appl- 
cations for issue of habeas corpus” inr. 2-A—Person entitled to obtain 
custody of the accused—Locus standı of to intervene in proceedings for writ 
of habeas corpusand competence to present petition for questioning rule nisi 
—Indian Extradition Act (XV of 1903), S.7—Warrant «ander—Form of 
warranit—Essentials—Objections to validity—Procedure—Absence of date on 
warrant—E fect. 

Warranta (reciting that the accused stood charged with offences punish- 
able under sections of the Travancore Penal Code corresponding to Ss. 409, 
418, 420, 477-A, 109 and 114 of the Indian Penal Code) were issued by the 
Resident for the Madras States under S. 7 of the Indian Extradition Act (XV 
of 1903) to the Presidency Magistrate, Madras (the second respondent) 
directing him to appreheod and surrender the appellants to the Frontier police 
station of the Travancore State for production before the District Magistrate, 
Trivandrum (the first respondent). The warrants were not dated. 


A petition under S. 491 of the Criminal Procedure Code, for a writ of 
habeas corpus and, avother petition asking for stay of execution of the 
warrant were presented by the sons of the first and second appellants to a 
Judge of the High Court, Madras, at his residence. Interim stay was ordered 
and the appellants were remanded to custody pending further orders. On 
the same day the Crown Prosecutor presented a petition praying that the 
stay order should be vacated on the ground mainly that jurisdiction under 
S. 491 of the Criminal Procedure Code could not be exercised by a single 
Judge according to r. 2-A of the Appellate Side Rules of the Madras High 
Court. The Judge (Pandrang: Row, J.) following In re Govindan Nair, 
(1922) 43 M-L.J. 396: LL.R. 45 Mad. 922 (F.B.), held that jurisdiction to issue 
the common law writ existed and vested in each of the Judges of the High 
Court and refused to vacate the order. The Bench (Burn and Stodart, JJ.) 
before whom the petition under S 491 of the Criminal Procedure Code came 





,* P.C. Appeal No. 102 of 1938. 6th June, 1939, 
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up refused to proceed with it as Pandrang Row, J., was seized of it. Then 
Pandrang Row, J., heard the petition and issued a writ nisi to the second res- 
pondent on 26th October, 1938, returnable on 28th October, 1938, before him- 
self, The first respondent presented a petition on the 26th October, 1938, under 
S.561 (A) of the Codeof Criminal Procedure and S. 223 of the Govern- 
ment of India Act praying that the orders of: Pandrang Row, J., should be 
quashed as having been made without jurisdiction. On this petition the Bench 
(Burn and Stodart, JJ.) stayed further proceedings in the petition for issue 
of a writ of habeas corpus and referred the questions of law to a Full Bench, 
which held that In re Govindan Nair, (1922) 43 M.L J. 396: I.L.R. 45 Mad. 922 
(F.B.), must be overruled and “(é) the common law writ of kabeas corpus does 
not run in British India in a case like this. Assuming that the Court formerly 
had the power to issue sucha writ ina case like this that power has been 
taken away and powers conferred by S. 491 of the Code of Criminal Procedure 
substituted. (ii) Rr.2and2-A of the Appellate Side Rules of the Madras 
High Court are intra vires the Court's powers. (1H) Pandrang Row J.’s order 
issuing a rule sisi was passed without jurisdiction and consequently null and 
void. (i) The petition under S. 491, Criminal Procedure Code, must be dealt 
with by the Criminal Bench. The Criminal Bench then heard and dismissed 
the petition under S. 491, Criminal Procedure Code. 

On appeal against those judgments, 

Held, (i) the first respondent being entitled to vindicate his right to 
obtain the custody of the appellants has a locus standi to intervene in the 
petition for the issue of a writ of kabeas corpus and his petition to have the 
order nisi quashed was competently presented by him. 

(4) The High Courts Act, 1861, authorised the Legislature to take away 
and the Acts of the Legislature passed in 1875 and subsequent years have 
taken away the power to issue the prerogative writ of kabeas corpus in 
matters contemplated by S. 491 of the Code of Criminal Procedure, 1898 
[Girindra Nath Banerjee v. Birendra Nath Pal, (1927) I-L.R. 54 Cal. 727, 
approved | and the petition must be treated as an application under S. 491 of 
the Code of Criminal Procedure. 

(ii) “Al applications for writ of kabeas corpus” in r. 2-A of the 
Madras High Court Appellate Side Rules covers applications for directions 
under S. 491 of the Code and a single judge has no jurisdiction to deal with 
such. spplications. 

(tv) Where the persons, against whom warrants under the Indian Extra- 
dition Act have been issued by the Agent of the Government of India suggest 
that the Resident did not satisfy himself by preliminary inquiry or otherwise 
that there is prima facie a case against the accused, it would not properly be 
the subject of inquiry by the Court, but should be stated to the Magistrate on 
an application to him to report to the Local Government under S.8 (A) of 
the Extradition Act. j 

(v) No form of warrant is prescribed in the Act or the rules and where 
the warrant clearly describes the offences charged with it is suficient. A 
“Police Station” is a perfectly lucid description of the authority to whom the 
surrender is to be made and while it will be the usual and better practices to 
date the warrants no provision in the Act or the rules appears to require that 
the warrants must be dated. 


Appeal from the judgment! of (1) the Full Bench of the 
High Court; Madras, dated 4th November, 1938 (Sir Alfred 


1. (1939) 2 M.L.J. 135. 


Lord 


Thankerton. 
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Henry Lionel Leach, C. J., Madhavan Nair, ‘Varadachariar, 
Wadsworth and Lakshmana Rao, JJ.); (2) a judgment of the 
Division Bench implementing a judgment of the Full Bench; 
and (3) a consequential judgment! of that bench dismissing 
an application for a writ-of habeas corpus of 7th November, 
1938 (Burn and Stodart, JJ.). 

D. N. Pritt, K.C., C. Sidney Smith and Krishna Menon 
for Appellants. 

Sir Wiliam Jowiit, K.C. and John Foster for Ist 
Respondent. 

J. M. Tucker, K.C, W. Wallach and J. Megow for 
2nd Respondent. 

The facts appear fully from the reports of the High Court 
judgments 1 and 2. 

6th June, 1939. Their Lordships’ judgment giving their 
reasons for dismissing the appeal on 3rd April, 1939, was deli- 
vered by 

Lorp THANKERTON. This is an appeal from (1) a 
judgment! of the Full Bench of the High Court of Madras, dated 
the 4th November, 1938, in Criminal Miscellaneous Petition 
No. 1003 of 1938, which, on a reference by a Division Bench of 
the same Court, held that the orders of Pandrang Row, J., a 
single Judge of the Court, on an application for writ of habeas 
corpus and relative applications, and dated the 21st, 24th and 
26th October, 1938, made in Criminal Miscellaneous Petitions 
Nos. 986, 990 and 985 of 1938 respectively, were null and 
void; (2) a judgment and order of the said Division Bench, 
dated the 7th November, 1938, made in petition No. 1003 in 
implement of the above judgment; and (3) a judgment and 
order of the said Division Bench, dated the 7th November, 1938, 
madein petition No. 985, dismissing the application for a writ 
of habeas corpus. 

The appellants challenge the validity of certain warrants 
issued by the Resident for the Madras States under S. 7 of the 
Indian Extradition Act (XV of 1903) to the Chief Presidency 
Magistrate of Madras, under which they were arrested, and 
they ask to be discharged. The course of procedure which has 
been followed has raised important questions as to the jurisdic- 
tion of the High Court of Madras to issue a writ of habeas 





1. (1939) 2 M.L.J. 169. 2 (1939) 2 M.L.J. 135, 
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corpus in the present case, and as to the competency of a single 
Judge of the High Court to issue such a writ or the analogous 
writ under S. 491 of the Code of Criminal Procedure (V of 
1898). 


bal * x x 


[After setting out the facts and course of proceedings in 
the High Court their Lordships continued. ] 

This appeal is taken against (1) the judgment of the Full 
Bench, dated the 4th November, 1938, on the questions referred 
to them in petition No. 1003, (2) the judgment of the Division 
Bench, dated the 7th November, 1938, in petition No. 1003, 
and (3) the judgment of the Division Bench, dated the 7th 
November, 1938, dismissing petition No. 985. 

Counsel for the appellanis submitted four contentions, 
namely :-— 

1. That the first respondent had no locus standi in the 
matter raised in the appellants’ petition No. 985, and that, for 


the same reason, his petition No. 1003 was incompetent and 
should not have been entertained. 


2, Thatrr. 2 and 2 (a) of the Appellate Side Rules were 
ulira vires, or, in any event, were not applicable to the present 
case. 

3. That the warrants were illegal and invalid for the 
following reasons, (a) that there is definite jurisdiction in the 
High Court to examine, on evidence, whether the conditions 
laid down by the Extradition Act and the rules made thereunder 
for issue of the warrants have been complied with, (b) that, 
when thus examined, it would be found that such conditions had 
not.been complied with, (c) that, in any event, the warrants 
were ex facie invalid, in respect that— 

(i) they did not show that the conditions had been com- 
plied with, 

(ii) that they did not show sufficiently with what offences 
the appellants were charged, or when they were committed, 

(iii) thatthey did not sufficiently show where and to whom 
the appellants were to be delivered up, and 

(iv) that they were undated. 


4. That jurisdiction to issue the common law writ of 


habeas corpus in a case such as the present still subsisted, and 
52 
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that Pandrang Row, J., had jurisdiction to order the issue of the 
writ nisi. 

On the first contention, their Lordships are clearly of 
opinion that the first respondent was entitled to intervene.in the 
appellants’ petition No. 985, and that the petition No. 1003 was 
competently presented by him. Counsel for the appellants 
referred to the rules made by the Governor-General in Council, 
under S. 22 of the Indian Extradition Act, 1903, as to the 
Procedure of Political Agents for Surrender of Accused 
Persons to Native States (No. 1862 I. A., dated the 13th May, 
1904), and in particular r. 2, which provides as follows :— 


“2. The Political Agent shall not issue a warrant under S, 7 of the said 
Act except on a request preferred to him in writing either by or by the 
authority of the person for the time being administering the Executive 
Government of the State for which he is a Political Agent, or by any Court 
within such State which has been specified in this behalf by the Governor- 
General in Council, or by the Governor of Madras or Bombay in Council, as 
the case may be, by notification in the official Gazette”. 


He maintained that the only parties who were entitled to 
take part in the proceedings relative to the warrants in the 
present case were (a) the appellants, (b) the sccond respondent, 
the Chief Presidency Magistrate, (c) the British Resident for 
the Madras States, and (d) the Government of Travancore. 
But their Lordships are of opinion that the terms of the war- 
rants show that the authority to whom, in terms of S. 7 of the 
Act, the appellants are to be delivered, is truly the first respon- 
dent, who will control their custody, though the police of 
Travancore at the frontier station will receive the delivery on 
his behalf. R. 7 of the rules above referred to makes this 
sufficiently clear; it provides as follows:— 

“7, In the case of an accused person made over for trial to the Court of 
the State, the Political Agent shall satisfy himself that the accused receives a 
fair trial, and that the punishment inflicted on conviction is not excessive or 
barbarous; and if he is not so satisfied he shall demand the restoration of the 
prisoner to his custody, pending the orders of the Governor-General in 
Council.” - 

It is clear that, if occasion arose for such an application in 
the present case, it would fall to be made to the Court of the 
first respondent. Their Lordships are of opinion that the first 
respondent is entitled to vindicate his right to obtain the custody 
of the appellants, and that this contention of the appellants 
fails. 

It will be convenient to dispose next of the fourth con- 
tention of the appellants. On this point their Lordships agree 
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with the conclusions of the Full Bench in the present'case which 


are stated in the judgment delivered by the learned Chief 


Justice as follows :— 

“The High Courts Act of 1861 authorised the Legislature if it thought 
fit to take away the powers which this Court obtained as the successor of the 
Supreme Court, and Acts of the Legislature lawfully passed in 1875 and sub- 
sequent years leave no doubt in my mind that the Legislature has taken away 
the power to issue the prerogative writ of kabeas corpus in matters contem- 
plated by S. 491 of the Code of Criminal Procedure of 1898.” 


Indeed counsel for the appellants stated that he found 
difficulty in pressing this contention, and the reasoning of the 
learned Chief Justice, on which he based the above conclusion, 
is so clear and convincing, including his narration of the 
legislative Acts referred to in his conclusion, that their Lord- 
ships are content to adopt it, as also to state that, like the 
learned Chief Justice, they are in entire agreement with the 
judgment of Rankin, C.J., in Girindra Nath Banerjee v. Birendra 
Nath Pali. Accordingly the appellants’ fourth contention also 
fails. It follows that the appellants’ petition No. 985 must be 
treated as an application under S. 491 of the Code of Criminal 
Procedure. 


The second contention of the appellants related to the 
Appellate Side Rules of the Madras High Court. S. 491 of 
the Code of Criminal Procedure, so far as material, 
provides :— 

“491.—(1) Any High Court may, whenever it thinks fit, direct— 

(b) that a person illegally or improperly detained in public or private 
custody within such limits” (4.e, the limits of its appellate criminal juris- 
diction) “be set at liberty; 

(2) The High Court may, from time to time, frame rules to regulate the 
procedure in cases under this section.” 

The material rules of the Appellate Side Rules are as 
follows :— i 

“2, The following matters may be heard and determined by a Bench of 
two Judges provided that if both Judges agree that the determination invol- 
ves a question of law they may order that the matter, or question of law, be 
referred to a Full Bench :— 


(4) (c) for issue of a writ of habeas corpus. 
2-A. All applications for writ of kabeas corpus shall go before a Bench 
of Judges dealing with criminal work.” 


In view of their Lordships’ opinion, already expressed, as 
to the incompetence of the issue of a common law writ in the 
present case, the appellants’ contention, tbat these rules are 
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ultra vires'so far as they affect the issue of such a writ, does 
‘not arise, but the appellants maintain that, on proper con- 
struction, these rules do not apply to an application for 
directions under S. 491, which they maintain is not covered by 
the words “all applications for writ of habeas corpus.” Their 
Lordships are unable to accept this contention, and their view is 
confirmed by the terms of the statutory notifications in the Fort 
St. George Gazette as to r. 2-A, which first appeared in a some- 
what different form in the Gazette, 1925, Part II, p. 307, under 
date the 3rd January, 1925, in which it is expressly described as 
an amendment to the rules regulating proceedings under S. 491 
(1) of the Code of Criminal Procedure, and it was as follows, 
“All applications for writ of habeas corpus shall go before a 
Bench of three Judges, of which the Chief Justice, unless 
otherwise ordered, shall be one”. The alteration of the rule to 
its present form appeared in the Gazette, 1929, Part IJ, p. 1309, 
under date the 17th August, 1929, and the description of the 
amendment is identical with that in the earlier notification. 
Accordingly, Pandrang Row, J., as a single Judge, had no 
jurisdiction to deal with petition No. 985. 

It only remains to deal with the appellants’ contentions as 
to the warrants:—In the first place, they maintained that the 
Court is entitledto examine, on evidence, whether the conditions 
laid down by the Extradition Act and the rules made under 
S. 22 of the Act have been complied with, and that the appellants 
were entitled to an opportunity to satisfy the Court (a) that the 
offences must have been committed in Madras, and (b) that, in 
reality, the Travancore authorities desired to get the appellants 
into their jurisdiction in order to charge them with political 
offences, which would not be extraditable offences. It must be 
remembered that the warrants are issued by the agent of the 
Government of India, and not by an agent of the Travancore 
State, and this executive act is safeguarded in various ways by 
the Act and by the rules. For instance, r. 4 provides that the 
Political Agent shall, in all cases before issuing a warrant under 
S. 7 of the Act, satisfy himself, by preliminary inquiry or 
otherwise, that there is, prima facie, a case against the accused’ 
person. The appellants do not suggest that the Resident did 
not so satisfy himself in the present case. But, if such a 
suggestion were to be made, their Lordships are of opinion that ` 
it would not be properly the subject of inquiry by the Court, but 
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should be stated to the Magistrate on an application to him to 
teport to the Local Government under S. 8-A of the Extradition 
Act. Their Lordships see no reason why the offences charged 
cannot have been committed in Travancore, and what they have 
stated above directly applies to the suggestion that the true 
object of the extradition is to enable the appellants to be charged 
with political offences. It may be added that a bogus trial of 
the offences, in respect of which the extradition is made, would 
appear to fall within r. 7, and to make it the duty of the 
Political Agent, in such an event, to demand the restoration of 
the prisoners to his custody. 

Lastly, the appellants contend that the warrants are illegal 
ex facie in respect (a) that they do not sufficiently show with 
what offences the appellants were charged or when they were 
committed, (b) that they do not sufficiently identify the place 
where, and the person to whom, the appellants were to be 
delivered up, and (c) that they are undated. 

As regards (a), no form of warrant is prescribed by the 
Extradition Act or the rules, and the warrants clearly describe 
the offences with which the appellants are charged, which is all 
that is required by the ordinary form of warrant of arrest 
prescribed by S. 75 and form II of schedule V of the Code of 
Criminal Procedure. Their Lordships may also refer to the 
explanation to S. 477-A of the Indian Penal Code. This 
objection fails. As regards (b), S.7 (1) of the Extradition 
Act uses the words, “for his arrest and delivery at a place and 
to a person or authority indicated in the warrant”, and their 
Lordships are of opinion that all that is requircd is that the 
place and person shall be sufficiently indicated to enable the Chief 
Presidency Magistrate, to whom the warrants are addressed, to 
act in pursuance of such warrants and to give directions accor- 
dingly. It is clear that the second respondent has no difficulty 
in this regard, and, if there were any doubt on the warrants 
taken by themselves, which their Lordships are not prepared to 
assume, the matter is placed beyond doubt by the Government 
of Madras (Home Department) Order No. 1293, 10th March, 
1938, under which the Government direct that in future all 
persons extradited should be handed over at “the nearest frontier 
police station in the Travancore State”. That order was 
addressed, among others, to the second respondent. There can 
be no difficulty in identifying the nearest frontier police station 
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of the Travancore State for production before the District 
Magistrate, Trivandrum, and, in their Lordships’ opinion, a 
police station is a perfectly lucid description of the authority to 
whom the surrender is tobe made. Contention (c) as to the 
absence of date also fails, in their Lordships’ opinion. While 
it undoubtedly would be the usual and better practice to date 
the warrants, no provision in the Act or the rules appears to 
require, directly or implicitly that the warrants must be dated; 
no period is expressed as running from thedateof the warrants. 
This disposes of all the appellants’ objections to.the validity of 
the warrants. 

Their Lordships have now stated the reasons which led 
them on the 3rd April, 1939, humbly to advise His Majesty that 
the appeal should be dismissed. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Sanderson Lee & Co. and one 
Solicitor, India Office. 

RCC. ——— Appeal dismissed. 


K. S. 


IN THE HIGH COURT OF JUDICATURE AT M/. DRAS. 
Present :—Sir ALFRED HENRY LioneL LEACH, Chey 
Justice AND MR. Justice SOMAYYA. 





Andra Venkatayya .. Appellant* 
v. 
The Official Receiver, Anantapur and . : 
‘another za Respondents. 


Appeal—Order of single Fudge under S.75 (3), Provincial Insolvency 
Act, 1920—Refusal to grant leave to appeal—A ppealability. 

There is no right of appeal from an order of a single Judge of the 1k 
Court refusing’ to grant leave to apped! from dn order falling within S. 75 (3) 
of the Provincial Insolvency Act. 


Madhava Atyar v. Muthia Chetitar, (1916) 5 L.W. 168 and Ramanayya v. 
Kotayya, (1929) 57 M.L.J. 398: I.L.R. 52 Mad. 952, relied on. 


Appeal under cL 15 of the Letters Patent against the order 
of the Hon’ble Mr. Justice King dated 8th February, 1937 and 
made in C. M. P. No. 5013 of 1936—petition praying that in 
the circumstatices stated in the Memorandum of Appeal, S. R. 
No. 27004 of 1936, sought to be preferred to the High Court 
against the order of the District Court of Anantapur, dated 18th 
August, 1936 and made in L.A. No. 92 of 1936 in I. P. No. 68 


' *L.P Ag No, 40 of 1937. : ‘Oth March, 1939. 
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of 1934, leave to appeal against the said order dated 18th 
August, 1936, to this Court may be granted. 

P. Chandra Reddi for Appellant. 

John and Row and P. Basi Reddi for Respondents. 

The Order of the Court was made by 

The Chief Justice —This is an appeal against an order of 
King, J., refusing to grant leave to appeal from an order which 
admittedly falls within S. 75 (3) of the Provincial Insolvency 
Act. The preliminary objection has been taken that no appeal 
lies and it is abundantly clear that this objection is well founded. 
There are two Bench decisionsof this Court which are in point— 
Madhava Atyar v. Muthia Cheitariand Ramanayya v. Kotayyas. 
The first case related to an order which fell within S. 46 (3) 
of the Provincial Insolvency Act, 1907, which corresponds to 
S. 75 (3) of the present Act, and in the second case the Court 
held that there was no appeal from an order refusing to give 
leave to appeal under cl. 15 of the Letters Patent. There is no 
difference in principle, here. The law does not recognise a right 
of appeal from a refusal to grant leave where leave is necessary 
and therefore this appeal does not lie. The appeal will be 
dismissed with costs. ` ` 

B. V. V. ee Appeal dismissed. ` 
` IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE GENTLE, 


Padalinga Mudaliar - .. Appellant* (Defendant) 
v. 
Arumugha Mudaliar .. Respondent (Plaintif). 


Civil Procedure Code (V of 1908), S. 47, sub-S. (1)—Transferee from 
purchaser—Later suit—Defendants in the swit purchasing properties subject to 
mortgage procesdings—A pplication of S. 47—Swst forbidden. 

In’ a mortgage suit against a father and two minor sons a decree was 
passed in favour of the mortgagee on 23rd January, 1928. On Ist May, 1931, 
in execution, properties were put up for sale and purchased by the second 
plaintiff and the sale certificate granted to him. Delivery of the properties 
was obtained except one item and because of obstruction from the defendant 
the purchaser filed an application to remove the obstruction. Subsequently 
the second plaintiff sold and transferred his rights in the properties to the 
first plaintiff and the transferee filed an application to remove the resistance 
of the defendant pertaining to the particular item in his possession, In the 
meantime another creditor of the mortgagor family obtained a decree ina 
later Small Cause suitand sold the properties to the defendants who were 
‘eset sera NOAA e Rte $ 
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the same as defendants in the mortgage suit. On the question whether S. 47, 
Civil Procedure Code, would apply to the proceedings mentioned above, 

Held, that defendants in the Small Cause suit would have leave to treat 
the proceedings in the suit as an application made under O. 21, r. 95, Civil 
Procedure Code, and if any court-fee was necessary by reason of the direction 
it should be paid within the time fixed. 

Parmeshari Dia v. Ram Charan, (1937) 2 M.LJ, 359 (P.C.), followed. 

Defendants purchased in the Court auction in the execution of Small 
Cause suit properties subject to the mortgage of the previous suit and which 
belonged to the mortgagors (defendants) and thereby became the represen- 
tatives of those parties to the suit. The defendants had become within the 
contemplation of sub-S (1) of S. 47 the representative of a party to the suit. 
Therefore the present suit is forbidden by that section. - 

Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. No. 79 of 1934 preferred against 
the decree of the Court of the District Munsif of Ambasamudram 
in O. S. No. 99 of 1933. 

B. Pocker and T. R. Abdul Ghani for Appellant. 

N. Panchanatha Aiyar and R. Krishnaswami Atyar for 
Respondent. 

The Court delivered the following 

Jupcment.—In the suit the claims made by the plaintiff 
were for a declaration that certain plots of land set out in 
Ex. H belonged to the plaintiff for recovery of possession of 
two plots 1-B and 1-D from the defendant and an injunction 
restraining him from interfering with the plaintiffs’ possession 
of other plots. The first Court decreed the suit in favour of 
the plaintiff and the appeal to the lower appellate Court was 
dismissed. The defendant presents this second appeal and 
contends (1) that a suit does not lie by reason of the provisions 
of S. 47, Civil Procedure Code, and (2) that on account of the 
dismissal of an'execution application filed by the first plaintiff 
against the defendant all remedies in the suit are barred. 

The facts shortly are as follows:—An adult and two minor 
members of a Mudaliar family owned certain properties which 
they mortgaged to the second plaintiff on 26th January, 1923. 
The mortgagee filed a suit and a decree was passed in O. S. 
No. 302 of 1927 on 23rd January, 1928. On 1st May, 1931, 
in execution of the decree the properties were put up for sale 
and were purchased by the second plaintiff, the sale certificate 
Ex. C being granted on 26th June, 1931. Delivery of the 
properties was obtained except one plot 1-B. The defendant ' 
obstructed and resisted possession and in consequence the second 
plaintiff filed a petition to remove the resistance, which was 
dismissed. On 6th September, 1931, by Ex. A the second plaintiff 
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sold all his rights in and his claim to the properties so purchased 
to the first plaintiff. This plaintiff filed an execution application 
on 17th October, 1931, to remove the resistance of the defendant 
in regard to plot 1-B which application was dismissed on 6th 
January, 1932. It is now necessary to refer to another suit 
S. C. S. No. 297 of 1928 filed by a stranger against the adult 
member only of the joint family who was one of the mortgagors 
in the earlier mentioned mortgage and a decree was obtained. 
This decree was passed on 3rd May, 1928, a date subsequent to 
the decree in the earlier mortgage suit. In execution of that 
decree, the properties belonging to the Mudaliar family were 
put up for sale and were purchased by the defendant on 20th 
January, 1930, on which date the sale certificate was granted. 
The proceedings in respect of the Small Cause suit and the 
execution for sale of the properties thereunder were subsequent 
to the decree in the mortgage suit and during the proceedings 
arising thereout. 

The plaintiff not having obtained possession of plots 1-B 
and 1-D filed the present suit on 19th February, 1932. I propose 
now to deal with the points of objection made under S. 47 
of the Civil Procedure Code, the relevant provisions of which 
are as follows :— 


(1) All questions arising berdeei the parties to the suit in 
which the decree was passed, or their representatives, and 
telating to the execution, discharge or satisfaction of the decree, 
shall be determined by the Court executing the decree and not 
by a separate suit. (2) The Court may, subject to auy objection 
as to limitation or jurisdiction, treat a proceeding under this 
section as a suit or a suit as a proceeding and may, if necessary, 
order payment of any additional court-fees. 

When the suit and the appeal from the Court of first 
instance were before the lower appellate Court, this point 
‘having been raised, a decision was given in favour of the present 
respondents, namely, the plaintiffs, following the decisions, 
Meyyappa Chetti v. Meyyappan Servait and Basappa Budappa 
Halevalad v. Bhimangowda Shiddangowda Patils, Since 
the disposal of this matter by the lower appellate Court, the 
point has come before their Lordships of the Privy Council in 
‘Parmeshari Din v. Ram Charon3 in which it was held that 

; TO a, a enaa aa a 
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where a person obtains property by a transfer from the defen- 

dant pendente lite, he should be treated asa representative in 

interest of the transferor-defendant and he is bound by the 

result of the decree. And the mere circumstance that he got 

possession from the defendant in pursuance of a transfer which 

was invalid as against the plaintiff cannot detract from their 

rights under the decree. Defendant purchased in the Court 

auction in execution of the Small Cause decree, the property 

subject to the mortgage and which belonged to the defendants in 

the mortgage suit, namely, the membersof the Mudaliar family 

and thereby became the representatives of those parties to the 
suit. In my view therefore the defendant has become, within 
the contemplation of 'sub-S. (1) of S. 47, the representative of 
a party to the suit. The first plaintiff has purchased from the 
second plaintiff: that person’s interest and he has therefore 
become his representative. The effect of the decision of their 
Lordships of the Privy Council in Parmeshari Din v. Ram 
Charani is dealt with in Gopal Satin Tippe v. Dayanu Maruthi 
Khade? in the observations of Sir Charles Beaumont, the Chief 
Justice, inthe course of his judgment with which I may say with 
respect I entirely agree. There can be no doubt as to the 
representative character of the parties in the present suit. 
Their position is covered, in my opinion, by S. 47, sub-S. (1). 
The result must be that the present suit is forbidden by 
that section. The earlier application E. A. No. 715 of 1931 
was made under the provisions of O. 21, r. 97 which provides 
the procedure when obstruction is-made to a person who attempts 
to obtain possession of property. It was dismissed on 
6th January, 1932, not on the merits but upon the grounds that 
the obstruction took place on 2nd August, 1931 and the previous 
application by the first plaintiff’s predecessor-in-title had not 
been made within 30 days of the obstruction under the provi- 
sions of Art. 167 of the Limitation Act. Argument at some 
length has been addressed by: learned counsel on behalf of the 
respondents regarding the effect of rr. 97, 98, 101 and 103 of 

O. 21 with which I do not consider it necessary to deal.. 

The learned Counsel on behalf of the respondents applies 

, to me that in the event of my coming to the conclusion that the 
present, suit. was prohibited by the provisions of S. 47, that it 

should betreated as an- application under O. 21, r. 95, Civil 
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Procedure Code by reason of the provisions of sub-S. (2) of 
S. 47. Learned counsel on behalf of the appellant has conceded 
that on 19th February, 1932, the date when this suit was filed, 
the plaintiffs were then entitled to have is sued an application 
under O. 21,r. 95 of the Civil Procedure Code. I can see 
no objection to such an application being filed or that there was 
any further obstacle by way of limitation or otherwise which 
would have prevented it. The objection which has been taken is 
one of no merits as the first plaintiff acquired from the second 
plaintiff properties which were sold under the mortgage decree, 
the defendant’s claim being under a sale in execution of a 
decree passed against the mortgagor of the mortgage whose 
properties must have been subject to the charges under that 
mortgage. The objection relating tothe procedure which is made 
is one of mere technicality and not on the merits. In the first 
instance therefore I hold that the respondents will have leave to 
treat the proceedings in the suit as an application made under 
O. 21, r. 95, Civil Procedure Code. If any additional court- 
fee is payable by reason of the direction that I have just given, 
I direct that it should be paid within 28 days from to-day. 

I now come to the second point, namely, that the execution 

application 715 of 1931 prevents relief being granted. In my 
view it does not. The dismissal was one not upon the merits, 
the application was to prevent resistance by the obstructor and 
to attempt to gain possession. If the plaintiffs are entitled to 
possession, the continuance by the defendant in occupation of 
_the premises is therefore a wrong of which the plaintiffs com- 
plain de die in diem. Since it is conceded that on the. date 
when the plaintiff filed the suit, the plaintiffs were entitled then 
to have taken proceedings under r. 95, it must follow that the 
objection raised regarding the dismissal of the execution appli- 
cation 715 of 1931 fails, 


Objection was made that on the merits and the facts, the 
learned Subordinate Judge had committed errors in the decision 
at which he had arrived. The properties, the subject of the 
suit are set out in the plan Exhibit H, which was filed with the 
plaint. The first plaintiff as plaintiff’s first witness in the 
witness-box identified the plan as that, which was, filed in the 
suit. The plaint sets out the claims regarding .the properties 
mentioned therein and delineated-in the--plan. --- When-formally 
identifying the plan, that witness was also testifying that the 
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plan was accurate. No cross-examination was directed by the 
defendants’ learned counsel, in the Court of first instance,sug gest~ 
ing that the plan was inaccurate and contained omissions or 
additions and did not correctly set out the actual position of the 
properties. Learned counsel to-day before me wishes to suggest 
that the plan is inaccurate. In the absence of any attack being 
made upon it in the trial Court I cannot listen to any argument 
in that respect to-day. The learned District Munsiff and the 
learned Subordinate Judge who have examined all the docu- 
ments and all the evidence have both come to the conclusion 
that the plaintiff is entitled to the relief which he sought in the 
suit. It is unnecessary for me to repeat all those matters. In 
my view they have both come to the correct conclusion. 

It was argued that so far as plot 1-Dis concerned that 
particular matter was entirely ignored and not dealt with by 
the learned Subordinate Judge. His judgment is quite clear 
that he did fully consider the matter and decided against the 
contentions of the defendants. 

‘A claim was also made to an easement in regard to plot 
1-C. That claim was rejected and rejected on the facts which 
sitting here I do not propose to question or interfere with. 

The result of the above is that the appeal is dismissed, but 
the papers will be remitted to the Court of first instance in 
order that the proceedings may be regularised in accordance 
with the view I have expressed. The respondents are entitled 
‘to their costs in this appeal, Leave to appeal is refused. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED Henry LioneL Leaca, Chief 
Justice AND MR. JUSTICE SOMAYYA. 

Ramaswami Goundan and others .. Appellants* (Respondents 





2, 4 and 5) 
v. 
Lakshmana Reddi and others .. Respondents (Appellants 
' l l 2 and 3 and 3rd Respon- 
dent). 


Civil Procedure Code (V of 1908), S. 9—Right io lead horse during 
Festival in temple—No corresponding obligations laid—S it to enforce right 
— Whether maintainable in Civil Court. s 





* L. P. A. No. 53 of 1937. | o 13th March, 1939. 
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Where a person claimed the right to lead a horse on a particular festival 
day in a temple whenever that festival was performed, but it appeared that 
the festival was performed not every year or at stated intervals but only 
whenever funds permitted, and it was further found that the plaintiff conld 
not be compelled to bring the horse or to lead it if he chose not to do 
either, 

Held, that what was claimed was not an office but merely an honour inas- 
much as there was no corresponding obligation to perform the duties of the 
office, and that it could not be made the subject-matter of a suit in a Civil 
Court under S. 9, Civil Procedure Code. 

Srinivasa Thathachartar v. Srinivasa Atyangar, (1899) 9 M.L.J. 355, 
referred to. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the Honourable Mr. Justice King in S. A. No. 50 
of 1933 preferred to the High Court against the decree of the 
Court of the Subordinate Judge of Salem in A. S. No. 41 of 
1930 (O.S. No. 759 of 1927, District Munsif’s Court, Salem). 

S. S. Ramachandra Aryar for Appellants. 

K. S. Desikan for Respondents. 

The judgment of the Court was delivered by 

Somayya, J.—There is a Mari Amman temple in a village 
called Thammampatti and a Selli Amman temple in Koneri- 
patti, a hamlet of the above village. The two: plaintiffs 
claimed two different rights but we are concerned in this appeal 
only with the right claimed by the first plaintiff. The right 
claimed by bim is the right to lead the horse on a particular 
festival day whenever that festival is performed. It is said that 
this festival is not performed every year or at stated intervals 
but it is performed whenever funds permit. The right that is 
claimed is not a right to worship but a right to an office. It is 
claimed that leading the horse is an office, that the plaintiff and 
his predecessors have been performing this office from generation 
to generation and that therefore the plaintiff is entitled to be 
protected against disturbance from the defendants. The 
District Munsif of Salem decreed the suit holding that the 
plaintiff had established his right. On appeal the Subordinate 
Judge of Salem upheld the contention but he made a very im- 
portant addition to the decree of the trial Court. He held in 
effect that the first plaintiff could not be compelled to perform 
this act of leading the horse and that if he did not bring a horse 
at the time of the festival and was not willing to lead it, the 
defendants would be entitled to make other arrangements for 
the conduct of the festival. The decree of the Subordinate 
Judge accordingly directs that in the event of the first plaintiff's 
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failure or refusal to lead the horse, the Perithanakars and 
Kariakars are entitled to make other necessary arrangements for 
the conduct of the festival. With this modification the Subor- 
dinate Judge confirmed the decree granted by the trial Court. 
There was a second appeal filed in this Court and the appeal 
was disposed of by King, J. He confirmed the decree of the 
Subordinate Judge but granted a certificate under cl. 15 of the 
Letters Patent. 


We are concerned in this appeal with the question whether 
the right that is claimed by the first plaintiff is to an office which 
can be made the subject-matter of a suit in a Civil Court under 
S. 9 of the Code of Civil Procedure. That section says that, 

“The Courts shall (subject to the provisions herein contained) have 
jurisdiction to try all suits of a civil nature except suits of which their 
cognizance 13 either expressly or impliedly barred.” 

An explanation is added that a suit in which the right to 
property or to an office is contested is a suit of a civil nature, 
notwithstanding that such right may depend entirely on the 
decision of questions as to religious rites or ceremonies. The 
point that we have got to decide is whether the suit in this case 
is of a civil nature and whether it is for a right to an office. 
There are admittedly no emoluments attached to the office. As 
was held by this Court in Srinivasa Thathachariar v. Srinivasa 
Aiyangar}, the conception of an office involves a corresponding 
obligation to perform the duties of the office. It was pointed 
out by the learned Officiating Chief Justice at page 358 that, 

“The term, office, in the sense with which we are concerned, implies, of 
course, a duty in the office-holderto be discharged by him as'such-— see if 
authority were necessary, Kent's Commentaries where it is pomted ont, 
‘offices consist ina right, and correspondent duty, to execute a public or 
private trust and to take the emoluments belonging to it’.” 

In this case on the findings of the Subordinate Judge which 
were accepted by King, J., there is no compellable duty on the 
part of the first plaintiff. He cannot be compelled to bring a 
horse or to lead it if he chooses not to do either. Provision is 
accordingly madethat if he did not bring a horseor if he refused 
to lead it the temple authorities might make other arrangements 
to bring a horse or to have it led. Mr. Desikan the learned 
Advocate on behalf of the respondents argues that this provision 
is only meant as a rule of suspension in case the office-holder 


i 1. (1899) 9 M.L.J. 355. 
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does not do the duty properly, but how it strikes us is that this 
provision has an important bearing on the question whether 
there is an office at all. The evidence taken as a whole leads to 
the conclusion that to start with there was no compellable duty 
at all but that if the plaintiff chose he might bring a horse and 

y lead it. The mere circumstance that in the past a member of 
the plaintiffs family was allowed to do it is not a guideor a test 
for deciding whether what is claimed by the plaintiff is an office. 
The decisions relied on by the learned counsel for the respon- 
dents are all in cases where the right to perform worship in a 
temple or other religious institution was the subject of dispute. 
If the trustees or other persons in charge of a religious institu- 
tion deny the right of worshipping to a member of the public 
who has a right to perform worship therein, then that member 
has got a right to have it declared that he is entitled to perform 
worship. These decisions are of no help in considering the 
question whether what is claimed in a particular case is an 
office or not. One test which is necessary to constitute an 
office is a corresponding compellable duty. That being absent 
in this case, we are of opinion that what is claimed is not an 
‘office but merely an honour. 

The result is that this Letters Patent Appeal must be 
allowed, the decrees of the lower Courts set aside and the suit 
dismissed with costs throughout. It follows that the memo- 
randum of objections must be dismissed but we do not award 
costs. 

B.V.V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Sig ALFRED Henry Lionst Leacu, Chief 
Justice AND MR. Justice PATANJAL! SASTRL 


Krishna Mudaliar .. Appellant* (1st Respon- 
dent) 





v. i i 
Marimuthu Mudaliar and others .. Respondents (Appellants 
' ~ Nos. 2 to 4 and Res- 
pondent No. 2 in do.). 
Hindu Law—Common female ‘omcestor—Prostitute woman—Sons of— 
Existence of atmabandhus of propositus—Succession to estate— Order of pre- 


ference—Descendanis of the female ancestor, whether agnates—Provision in 
the lexis. 


* L. P. A. No. 41 of 1937. 17th April, 1939. 


Kris 
Maat 


v. 
Marimuthu 
Mudaliar. 


Leach, C. J. 


424 THE MADRAS LAW JOURNAL REPORTS. [1939 


On the question whether the son of one of two brothers born to an 
unmarried prostitate can claim to be the nearest presumptive reversioner of 
the other’s great grandson in preference to the latter’s paternal aunt’s sons, 
who are atmabandhus according to the Mitakshara, 


Held, that a person cannot be regarded as Sagotra Sapinda unless he can 
trace his descent in an unbroken male line froma common male ancestor, 
which the present clamant cannot do. 


Viswanatha Mudali v. Doroiswami Mudali, (1925) 49 M.L.J. 684: I.L.R. 
48 Mad. 944 and Mayna Bai v. Uitaram, (1864) 2 M.H.C.R. 196: 8 M.I.A 400, 
distinguished. 

Lal Harihar Pratap Bakhsh Singh v. Thakur Bajrang Bahadur Singh, 
(1937) 2 M.L.J. 711 at 713 (P.C), followed. 

All that he can establish is relationship through a female but there are 
nearer relations than the claimant. To prefer him to the nearer relations 
would be to ignore justice, equity and good conscience. 

Per Patanjali Sastri, J—It would seem somewhat illogical that, while 
the illegitimate son of a Sudra by a permanently kept concubine is denied 
Sapinda relationship to the legitimate descendants of the putative father, two 
illegitimate sons of a prostitute or their descendants should be recognised as 
having such relationship between them. 


The text of Yagnavalkya declaring that in the absence of Gotrajas the . 
next class of persons wbo would take the heritage should be bandhus of the 
propositus (Yagna 11, 134) is a specific provision, which cannot be outweigh- 
ed by analogical reasoning. 

Observations in Mayne's Hindu Law (10th Edn.) p. 691 about the deci- 
sion under appeal reported in Ratna Mudalior v. Krishna Mudakar, (1937) 1 
M.L.J. 390, criticised and not followed. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice Varadachariar 
dated 24th November, 1936, in S. A. No. 1332 of 1932, pre- 
ferred to the High Court against the decree of the District 
Court of Salem in A. S. No. 7 of 1924 preferred against the 
decree of the Court of the District Munsif (Additional) of 
Salem in O. S. No. 373 of 1922 (O. S. No. 852 of 1919 on the 
file of the Court of the District Munsif (Principal) of Salem. 

S. S. Ramachandra Atyar for Appellant. 

S. Ranganadha diyar for Respondents. 

The Court delivered the following 


JupcmMents. The Chief Justice.—The appellant filed a suit 
in the Court of the Additional District Munsif of Salem fora 
declaration that an alienation made on the 4th February, 1918, 
by the fourth respondent, the mother of one Shanmugam, in 
favour of the father of the first, second and third respondents was 
not binding on the reversion. Shanmugam died in 1916 and the 
appellant claimed to be the nearest reversioner. The common 
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ancestor was a Sudra woman, named Valliammal, who was a 
prostitute. She had two sons, Muthu Mudaliar and Palani- 
yandi Mudaliar, but it is not known whether they were born of 
the same father. There is no evidence at all with regard to 
their paternity. The connection between the appellant and 
Shanmugam will be gathered from the following geneological 
tree :— 





ees ia 
y } 
Muthu Mudaliar Palaniyandi Mudaliar 
Krishna Mudaliar Kunjan 
(appellant). | 
| 
Danghter Danghter. Palaniyandi= 
Panchakshari Ammal 
(4th respondent) 
Four sons. 


Shanmugam 
(died in 1916). 
It has been accepted for the purposes of this appeal that all 
the descendants of Muthu and Palaniyandi are legitimate. The 
appeal turns on the answer to the question whetber Muthu, the 
father of the appellant, is to be regarded under the Hindu Law 
as an agnate of Palaniyandi, the great grandfather of Shan- 
mugam. If he is to be so regarded, it is accepted that he will 
be the nearest reversioner. The alienee respondents deny that 
in law there was agnatic relationship between Muthu and 
Palaniyandi and say that the nearest reversioners are the four 
sons of the elder daughter of Kunjan, the son of Palaniyandi, 
they being the direct descendants of Palaniyandi. The District 
Munsif dismissed the suit. He rejected the appellant’s claim to 
be the nearest reversioner, but as pointed out in the judgment 
now under appeal it is not clear whether he thought that the 
appellant was not an heir at all or whether he thought that the 
appellant must in any event be postponed to Kunjan’s daughter’s 
sons. He also held that there was no consideration for the 
alienation. On appeal to the District Judge of Salem it was 
held that the appellant was the nearest reversioner. The District 
Judge placed reliance on the decision in Viswanatha Mudak v. 
Doratswami Mudali1. He interpreted that decision as mean- 
ing that the legitimate descendants of Muthu and Palaniyandi 





1. (1925) 49 M.L.J. 684: LL.R. 48 Mad. 944. 
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could claim the same rights as if the two brothers had been born 
ofa lawful marriage. On this interpretation of the law and 
being of the opinion that no necessity had been proved for the 
alienation the District Judge decreed the suit. 

The alienee respondents appealed to this Court. The appeal 
was heard by Varadachariar, J., who allowed it and restored the 
decree of the trial Court. The learned Judge did not accept the 
decision in Viswanatha Mudali v. Doraiswami Mudalil, as 
laying down the proposition that the sons of a prostitute are to 
be deemed to be in agnatic relationship, but merely declared that 
there was a heritable relationship between the two. He pointed 
out that to constitute sagotra sapindaship, there must be descent 
in an unbroken male line from a common male ancestor. In the 
case of the sons of a prostitute, where the father is unknown, 
it was impossible to trace the descent from a common male 
ancestor. WVaradachariar, J., regarded Muthu and Palaniyandi 
as being cognates and consequently the four sons of the elder 
daughter of Kunjan were nearer inkin to Shanmugam than the 
appellant. 

In Viswanatha Mudali v. Doratswams Mudal, it was 
held that the legitimate descendants of two sons of a Hindu 
dancing woman were under the Hindu Law entitled to succeed 
to each other. I agree with Varadachariar, J., that when the 
judgment is read in the light of the record it is clear, in spite of 
the general terms used, that all the Court decided was that there 
was heritable blood between the two sons. It is true that in 
their written statement the defendants in the case pleaded that 
there was a nearer reversioner, but this plea was not persisted 
in, and the Court had merely to decide whether one son could 
under Hindu Law succeed to the property of the other. The 
finding that there was heritable blood was sufficient to decide 
the case. There also the paternity was unknown. 

The decision in Viswanatha Muda v. Doraiswami 
Mudalsi, was based on the judgment of this Court in Mayna 
Bas v. Uttaram?, following a remand by the Privy Council. In 
Mayna Bar's case®, the Court had to decide what rules of inherit- 
ance should be applied to the illegitimate sons of an Englishman 
by two Hindu women. One of the women was a Brahmin 


1. (1925) 49 M.L.J. 684: LL.R. 48 Mad. 944, 
2. (1864) 2 M.H.C.R. 196: 8 M.I.A. 400, 
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-who had married but had separated from her husband. By her 
he had two sons and by the other woman he had three sons. 
The five sons were brought up as Hindus and lived together as 
a joint family. By his will the father devised his estate to them 
in equal shares. A suit was instituted by one of the sons of the 
Brahmin woman against his step-brothers for partition of the 
estate and for recovery of the share of his full brother who had 
died. It was necessary in the first instance to decide whether the 
‘brothers were to be deemed to be Hindus, and when the case was 
under trial the following question was submitted to the Pandit 
of the Court of Sudder Adawlut :— 


“You are requested to state whether, upon the death of one of two 
illegitimate sons of a Hindu woman, the estate of the deceased by law 
devolves upon the surviving brother ?” 


The answer given was :—-- 


“If the illegitimate sons referred to in the question were undivided, the 
estate of one of them would, after his death, devolve upon his surviving 
brother. If divided, it would go to him only on failure of the deceased's 
widow, daughter, or her son, or of the deceased’s mother.” 

The Privy Council considered that question had not been 
properly framed as it did not embrace all the important facts 
‘proved or admitted in the suit which might affect the conclusion. 
The result of the appeal before the Privy Council was that the 
brothers were deemed to be Hindus, but the Board left the 
‘question of their rights to be solved by the determination of 
the class of Hindus to which they belonged and the rules of 
inheritance which existed in that class. 


When the case came before this Court on remand it was 
held that the sons were to be regarded as Sudras, or as a class 
still lower, and that in the absence of preferable heirs they 
inherited the property of their mother and of one another. The 
Court recognised relationship merely through the mother as the 
following passage from page 201 of the judgment shows :— 


“ Certainly there are many passages of the text-wnters which recognise 
the relationship of the son, irregularly begotten, to his mother’s family. 
Yagnavalkya quoted in the Vivada Chintamani (page 823) : ‘A damsel’s child 
is one born of an unmarried woman; he is considered as the son of his 
maternal grandsire’. This passage clearly recognises the mother and her 
son, irregularly begotten, as cognate; and the Mitakshara, quoting Manu 
(Chap. I, S. 11, cl. 7), points out that, if the girl is married, the child, although 
not begotten by the husband, becomes his son. The authorities already 
referred to, as to the son of concealed origin, also bear upon this point, and 
seem to show clearly that the Hindu law, although for obvious reasons 
not recognising as the husband’s son one got by a man of unequal class, 
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nevertheless gives no ground whatever for supposing that the circumstances 
of birth from illicit connection severs the union between the mother and her 
son, 80 as not to admit of heritable blood between them.” 


This opinion is emphasised in the following passage to be 
found at page 203 of the report :— 


“Our reasoning, therefore, is that there is no authority against the 
existence of heritable blood between the woman and her illegitimate offspring. 
Taukaram and his brother (the sons of the Brahmin mistress) are decided to 
be Hindus. They are the Hindu sons of a woman who was either a woman 
of a class lower than the fourth of Manu’s classes, and in this case the sons 
are cognate to ber and to one another, as the children of a class not twice 
born out of wedlock, and entitled to inherit to their mother, and only not 
capable of inheriting to their father, because he is nota Hindu at all. If not 
so, she is a mere prostitute, and of the cognation between her and her 
offspring there exists no doubt whatever.” 

The decision was that the sons of a lindu prostitute by a 
non-Hindu father are cognate to the mother and to one another 
and therefore possess heritable blood. In the case of Viswanatha 
Mudah v. Doraiswamt Mudal, the father was unknown 
and the decision did not go beyond the question whether there 


was heritable blood. 

In the present case, the Court is not concerned with the 
question whether the illegitimate sons of a Sudra father are to 
be regarded as agnates, and the decision must be confined to the 
case where a Hindu prostitute has sons but their paternity is 
not known. Valliammal was not a permanent concubine, but a 
prostitute, and there can be no presumption in such circum- 
stances that the same man was the father of her two sons. As 
a person cannot be regarded as a sagotra sapinda unless he can 
trace his descent in an unbroken male line from a common male 
ancestor it is impossible to regard the appellant as a sagotra 
sapinda of Shanmugam. As the result of the decisions in Mayna 
Bat v. Uttaram® and Viswanatha Mudali v. Doratswami 
Mudalii, the appellant can claim to be a cognate of Shanmugam, 
but this does not help him. Not being an agnate he would only 
be able to maintain the suit if he were the nearest male relation 
of Shanmugam possessing heritable blood. He is clearly not 
in that position. The grandsons of Kunjan stand between him 
and Shanmugam. 

It has been contended on behalf of the appellant that it 
would be in accordance with justice, equity and good conscience 





1. (1925) 49 M.L.J, 684: I.L.R. 48 Mad. 944, 
2. (1864) 2 M H.C.R. 196: 8 M. I. A. 400. 
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to regard him as an agnate. This argument completely ignores 
essential factors. There is here the fundamental principle that 
a person cannot be regarded as a sagotra sapinda unless he can 
trace his descent in an unbroken male line from a common male 
ancestor, which the appellant cannot do. All that he can 
establish is relationship through a female and there are nearer 
relations than the appellant. To prefer him to the nearer 
relations would be to ignore justice, equity and good conscience. 


The appellant has asked us to hold that he should in any 
event be allowed to maintain the suit for the benefit of the 
reversion. He could only be allowed to do so on the footing 
that there was collusion between Kunjan’s grandsons and the 
alienor or that the grandsons had precluded themselves from 
interfering. (Rant Anund Koer v. The Court of Wards.) 
This was not the appellant’s case and he cannot be allowed 
at this stage to alter the character of the suit. 


It follows that I consider that the case was rightly decided 
by Varadachariar, J., and that the appeal should be dismissed 
with costs in favour of the contesting respondents. 


Patanjals Sasiri, J.—-This appeal raises a somewhat novel 
and interesting question of Hindu law, namely, whether the 
son of one of two brothers born to an unmarried prostitute can 
claim to be the nearest presumptive reversioner of the other’s 
great grandson in preference to the latter’s paternal aun’t sons 
who are atmabandhus according to Mitakshara. The appellant’s 
learned Advocate contends that sapinda relationship and a 
consequent right to collateral succession between the sons of a 
Hindu prostitute and their descendants having been recognised 
by the Courts on the analogy of descent from a common male 
ancestor, the appellant must be regarded as a gotraja of the 
propositus and therefore a uearer presumptive reversioner than 
his paternal aunt’s son. 


In applying the general rule of succession that the nearest 
sapinda takes the heritage to, cases not covered by any texts, 
the Courts have no doubt extended the concept of sapindaship 
to relations outside marriage and ‘legitimate descent relying 
upon the definition of a sapinda in the Mitakshara as one 
connected by particles of the same body. (See Mayna Bai v. 





1. (1880) L.R. 8 I.A. 14: LL.R. 6 Cal. 764 (P.C.). 
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Uttarami, Narayan Pundlik v. Layman Daj, Viswanathe 
Mudali v. Doraswami Mudalis and Dattatraya Tatya v. 
Matha Balas.) But there are also other cases which have uow 
established that even among Sudras illegitimate sons or their 
descendants have no right of collateral succession to the legitimate 
sons or descendants of the putative father, as no sapinda relation- 
ship as contemplated by the Hindu law texts can exist in such 
cases. (See Krishnayyan v. Muttuswamid, Ranoji v. Kandojié, 
Parvathi v. Thirumala, Shome Shankar Rajendra Varere v. 
Rajesar Swami Jangam8, Dharma Lakshman v. Sakharam Ramji 
Rao® and Zipru v. Bomiyaio.) It would seem somewhat illogical 
that while the illegitimate son of a Sudra by a permanently kept 
concubine is denied sapinda relationship to the legitimate descen- 
dants of the putative father, two illegitimate sons of a prostitute 
or their descendants should be recognised as having such 
relationship between them. The texts of Hindu law laying 
down the rules as to inheritance undoubtedly refer only to 
relationships based upon marriage and legitimate descent and 
the recognition of the right of inheritance of the illegitimate 
son of a Sudra to his putative father is based upon special texts 
relating to that class of sons and do not necessarily imply the 
existence of sapinda relationship between them. Indeed, even 
within the sphere of marriage and legitimate descent the Mitak- 
sbara has limited sapinda relationship to specified degrees from 
the common ancestor, prohibiting its indefinite extension on 
mere etymological grounds which its definition of a sapinda 
might all too readily suggest. (See Ramchandra Martanda 
Waikar v. Vinayak Venkatesh Kothekari1.) It is however 
unnecessary in this case to examine how far these two lines of 
cases are reconcilable, for assuming that sapinda relationship 
can be postulated outside marriage, the question remains whether 
the appellant is also a gotraja within the meaning of the well- 
known text of Yagnavalkya providing for succession to a sonless 
Hindu, for, it is conceded that unless the appellant can bring 





1, (1864) 2M.H C.R. 196: 8M.LA. 400. 
2. (1927) LL.R. $1 Bom. 784. 
3. (1925) 49 M.L.J. 684: I.L.R. 48 Mad. %44. 


4. (1933) LL.R. 58 Bom, 119. 5. (1883) I.L.R. 7 Mad, 407. 
6. (1885) I.L.R.8 Mad 557. f (1887) LL.R. 10 Mad. 334. 
__ & (1898) I.L.R. 21 AlL 99, (1919) LL.R. 44 Bom, 185. _ 


10. (1921) IER & Bom, 424. 
11. (1914) 27 M:L.J. 333: L.R, 41 I.A, 290: IL.R. 42 Cal. 384 (P.C). 
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himself within that category he cannot claim precedence over 
bandhus who are mentioned as the next category in the text. 

Their Lordships of the Privy Council had to consider the 
import of ‘gotraja sapinda’ in Jadunath Kuar v. Bisheshar 
Bakhsh Singhi, where after referring to an exposition of the 
term in Bhyah Ram Singh v. Bhyah Ugur Singhs, they observed 
as follows: 

“From this it is clear that in order to qualify as a male agnate, or 
gotraja sapinda of the propositus the plaintiff must satisfy two conditions, 
namely, (a) that he is of the same gotra, or, as it may be expressed, of a 
common patriarchal stock and (b) that he is a sapinda of the deceased, that 
is, connected by blood through a common ancestor, the connection being 
traced through males.” 

Again, in their judgment in the same case at a later stage 
reported in Lal Harihar Pratap Bakhsh Singh v. Thakur Bajrang 
Bahadur Singh, their Lordships observed: 


“Blood relations or sapindas may be related either through males or 
through females. Prima facie sapindas who are related through an unbroken 
line of male descent are gotraja sapindas, for by virtue of such unbroken 
relationship they must be of the same gotra. It will thus be seen that the 
two conditions which as stated in the previous judgment of the Board in 
Jadunath Kuar v. Bisheshar Bakhsh Singh', must be satisfied by a person 
claiming to be a gotraja sapinda of the propositus, are not really independent 
but inter-related, for the first condition will ordinarily be included in the 
second.” 


It is thus quite clear that unless the appellant can show that 
himself and Shanmugam the last male owner are descendants 
of a common male ancestor, he cannot claim to succeed in 


preference to Shanmugam’s paternal aunt’s sons who as his 
aimabandhus will exclude any other class of bandhus. 


The appellant’s learned Advocate placed reliance upon the 
decision in Mayna Bas v. Uttaramé in support of his contention. 
In that case it was held by this Court after a remand by the 
Privy Council that one of two sons born to a married woman 
living in adultery with an Englishman was entitled to succeed 
to the separate property of the other son on the ground that 
there was heritable blood between them. This decision however 
does not assist the appellant, for assuming that it is in conso- 
nance with the text and principles of Hindu law, it did not hold 
that there was gotraja sapindaship between the brothers in that 





1. (1932) 63 M.L.J. 287 at 297 and 298: L.R. 59 L.A. 173 at 189 and 190 (P.C.). 
2. (1870) 13 M.I.A. 373. "3. (1937) 2 M.L.J. 711 at 713 (P.C). 
4, (1864) 2 M.H.CR. 196: 8 M.I.A. 400, 
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case. The learned Judges observed at page 203: 


“They are the Hindu sons of a woman who was either a woman of a class 
lower than the fourth of Manu’s classes, and in this case the sons are cognates 
to her and to one another as to the children of a class not twice born out of 
wedlock and entitled to inherit to their mother, and only not capable of 
inheriting to their fatber, because he is nota Hindu atall. If not so, she is 
a mere prostitute, and of the cognation between her and her offspring there 
exists no doubt whatever.” 


This clearly shows the decision was based upon the existence 
of only cognate relationship between the two sons of the prosti- 
tute. The appellant’s learned Advocate further relied upon the 
decision in Viswanatha Mudals v. Doratswami Mudalsi. 
But this decision too does not in my opinion lend any support to 
his contention. It merely extended the principleof Mayna Bafs 
case? to the legitimate descendants also of the illegitimate sons 
of a prostitute. In support of this extension the learned Judges 
invoked the principle‘of representation as laid down in Ramalnga 
Muppan v. Pavada: Goundans and reasoned thus at page 957: 

“Tf it is once granted that Muthusami’s son represents him and Muni- 
appa’s represents him, then it is dificult to understand how their sons could 
not represent Muthusami and Muniappa, respectively. If that is so then 
there is heritable blood between them and one line can succeed to the other 
line according to the principle of collateral succession.” 

It will thus be seen that the only question decided there was 
whether the plaintiffs were heirs at all under the Hindu law to 
the last male owner. No doubt, as pointed out in the judgment 
under appeal, it appears on a reference to the printed records of 
that case that the defendants, besides denying that the plaintiffs 
were heirs at allto the last male owner, pleaded also the exis- 
tence of a nearer bandhu who would be entitled to succeed in 
the absence of gotraja sapindas. But the suit was dismissed by 
the trial Court apparently on the preliminary ground that the 
plaintiffs were no heirs at all under the Hindu law. On appeal, 
however, the appellate Court took the view that the plaintiffs 
were in the line of heirs and remanded the case to the trial 
Court for disposal on the other points raised. There was an 
appeal to this Court against this order of remand and this was 
the subject-matter of the decision in Viswanatha Mudali v. 
Doratswami Mudalit. It is thus clear that the question 





1, (1925) 49 M.L.J. 684: I L.R. 48 Mad. 944. 
2. (1864) 2 M.H.C.R. 196: 8 M.I.A. 400. 
3. (1901) 11 M.L.J. 399: IL.R. 25 Mad. 519. 
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whether the plaintiffs could succeed as gotraja sapindas of the 
propositus in preference to persons who were his bandhus did 
not arise at that stage of the caseand was not considered by this 

The appellant’s learned Advocate finally placed’ strong 
reliance upon the observations in’ Mayne’s Hindu Law (10th 
Edition), page 691, where the decision under appeal which is 
reported in Ratna Mudaliar'y. Krishna Mudaliar1, is noticed 
and criticised as follows :— 


“ The ground of decision was that he (plaintiff) could not be regarded 
asa sagotra sapinde of the last male owner as to be preferred to an atma- 
bandhu. But, when once it is admitted that two illegitimate brothers have 
heritable blood as between them and are entitled to inherlt as brothers, their 
legitimate descendants will be governed by the ordinary rules of succession 
either on the grounds of analogy or on principles of justice ‘and equity. 
The two illegitimate brothers cannot be said to be cognates of one another. 
They are therefore to be regarded as if they are agnate sapindas for the 
purpose of Hindu Law as between themselves, their legitimate. male descen- 
dants being, of course, their gotraja sapindas.” 4 


This opinion is, no doubt, entitled to great weight as pro- 
ceeding from so eminent a lawyer, but, | with all due respect, I 
find it difficult to follow the reasoning. Almost the earliest 
case which decided that two illegitimate sons of a ‘prostitute 
have heritable blood as between them and are entitled to inherit 
as brothers, that is, Mayna Bas’s case, was expressly based, as 
pointed out above, upon the cognate relationship existing 
between them. Neither this nor any later decision based upon 

“it, is therefore authority for the proposition that two illegiti- 
‘mate brothers cannot be said to be cognate of one another and 
that they are therefore to be regarded as if, they are agnate 
sapindas as between themselves. As for the suggestion. that 
grounds of analogy or the principles of justice and equity may 
be invoked to support the proposition, I can see ng warrant’ for 
the application of the analogy of gotraja.sapindaship to a case 
of this kind. .Courts have no doubt applied. analogies:. im 
deducing rules of succession in some cases, bit their application’ 
can, in my opinion, be justified only where no provision’j is, made 
either in the Smrithis, or their recognised commentaries, Iti is 
a familiar rule of interpretation, in. Mimamsa that . when aA. 
particular object is named as an eligible substitute for another 
which is not available, you cannot; on. grounds, of pnajoy, use, 
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other objects which might even better fulfil the purpose in view, 
for the use of the named substitute is deemed to be 
specifically enjoined. Here, the text of Yagnavalkya declares 
that in the absence of gotrajas the next class of persons to take 
the heritage shall be bandhus of the propositus. After enume- 
tating the several classes of heirs, it prescribes: 


“ Of these, on failure of the preceding the next following shall take the 
estate of one who dies sonless. This isthe rule for all classes.” (Yagn. II, 
136.) 


The specific provisions of this text cannot, in my opinion, 
be outweighed by analogical reasoning. In the present case, 
there are in existence the paternal aunt’s sons of the last male 
owner who as atmabandhus would take the estate according to 
the text, there being admittedly no gotrajas in the strict sense of 
the term. No use of analogy can therefore be permitted so as 
to affect this result. Nor am I able to see how it is in conson- 
ance with the principles of justice and equity to displace an 
atmabandhu from his prescribed rank in the scheme of inherit- 
ance, in favour, of one like the appellant who, except by a fanci- 
ful extension of the term, cannot be described as a gotraja 
sapinda of the propositus. arr 

I agree with my Lord that this appeal fails and should be 
dismissed. with costs. 


K.-C. ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT -—Mkp. Justice BURN AND MR. JUSTICE STODART. 





mee Mylapore Hindu Permanent ; 
- Fund, Ltd. .. Appellani* (Defendant) 


P. S: Paa .. Respondent (Plaintif): 

Transfer of Property Act (IV of 1882), Ss. 55 (3) and S—Morigage atth 
power of private sale—Sale of morigaged property—Duty of mortgages io 
Surrender morigage deed to purchaser. 

Where a mortgagee having the power of private sale under the mortgage 
deed sells the mortgaged property in exercise of that power heis bound to 
surrender his deedof mortgage to the purchaser of the property as the 
mortgage deed is a document of title relating to the property sold. 


. Appeal against the decree of the Court of the City Civil 
Judge, Madras, in O. S. No. 771 of 1936. 








* C.C. C. A. No. 10 0f:1937.. . Oth, December, 1938. 
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` A. Rajabhadur Mudaliar for Appellant. 

C. R. Rajagopalacheriar for Respondent. 

The Court delivered the following 

JupGMENT.—The decision of the learned Judge of the 
City Civil Court is correct. The appellant sold the property to 
the respondent and S. 55 (3) of the Transfer of Property Act 
is clear and unambiguous. The mortgage deed, it is contended, 
is not a document of title, but no authority is cited in support of 
this proposition. Since the appellant sold the property to the 
respondent in the exercise of the power of sale conferred upon 
him by the terms of the deed of mortgage, the deed is clearly a 
document of title. The appellant must therefore surrender the 
deed to the respondent, however inconvenient it may be. 

The appeal is dismissed with costs. 

B. VY. V. Appeal dismissed.» 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SE ALFRED Henry Lionzey Leac, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 





Seeni Madar Sahib ..  Petitioner* (Petitioner) 
v. 
Abdur Rahman Sahib and : 
another ; .. Respondents (Respondents). 


Writ of certiorari—Election for two seats—-Unenccessful candidate in 
ons of them petitioning to set aside elections—Election Commissioner giving 
option to petitioner to drop charges against both the successful candidates, but 
permitting one—No warrant for such a procedure in the rules—Election Rules 
under the Madras Local Boards Act (XIV of 1920). 

Where an unsuccessful candidate filed a petition to set aside elections 
fot two seats, one for the reserved and the other for the general constituency, 
on the allegations of false impersonation, because the persons impefsonated: 
were the same in his election as well as the other seat for which he did not 
contest, and the Election Commissioner gave the petitioner the option of trea- 
ting the petition as an election petition in respect of one of the seats, reg 

Held, that the order of the Election Comtissioner should be quashed, 
There was no warrant in the election rules for the petitioner being ordered to 
drop his charges against one of the successful candidates. The Commis- 
sioner could have freated the petition as a petition in each case and could 
have required the petitioner to make further provision with regard to costs. ' 


Petition praying that in the circumstances stated in the 
affidavit fled therewith the High Court will be pleased to issue 
a writ to the Election Commissioner (District. Munsif) of 
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Tiruvallur calling for the records in O. P. No. 40 of 1938 
(Election Petition No. 3 of 1938) on his file and to quash the 
proceedings therein. 


V. Ramaswamsi Aiyar and M. Natesan for Petitioner. 


_ V.T. Rangaswami Atyangar and K. Ramaswami Aiyangar 
for Respondents. 


The order of the Court was made by 


The Chief Justice.—The ‘petitioner in this case was a 
candidate at the election held on the 28th June, 1938, of 
members to the Tiruvallur Panchayat Board. For the sixth | 
ward of the Board two candidates were to be elected. ` One of 
the seats was reserved for the Muhammadan community ; the 
other was a general seat. There were two candidates for each 
seat and the petitioner was one of the candidates for the reserved 
seat. He was unsuccessful: and he filed a petition in which he 
asked that both elections should be set aside. The successful 
candidates are the respondents to this petition. Before the 
Election Commissioner a preliminary objection was taken to-the 
validity of the petition. It was said that in as much -as the 
petitioner was asking that the election in respect of the reserved 
seat and the election in respect of the general seat be set aside 
he should have filed two petitions. The Election Commissioner 
accepted this contention and gave the petitioner the option of 
treating the petition as an election petition in respect.of one of 
the two seats. The petitioner then filed an application to this 
Court for a writ of certiorari with a view to the order of the 
Election Commissioner being quashed. A writ nisi was issued, 
and the Court is now called upon to decide whether the rule 
shall be made absolute. 


In holding that it was necessary for the petitioner to file a 
petition in respect of each election the Election Commissioner. 
had regard to the fact that the Election Rules framed under the 
Madras Local Boards Act, 1920, are drafted in the singular and 
that a deposit of Rs. 25 has to be made in respect of the costs 
of the respondent. It is true that there is no express provision, 
enabling an unsuccessful candidate or a voter to challenge the 
election of two candidates in one petition, but jt does not 

necessarily follow from this that, the Election Commissioner 
was justified i in refusing to treat the petition. which was filed as 
a petition in each case. The petition averred that there had been 
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impersonation and that the persons impersonated were the same 
in both the cases. Each voter was given two ballot papers. 
There were four ballot boxes anda voter had the right to put the 
ballot papers in whichever box he selected, but he was not allowed 
to put two ballot papers in one box. It is obvious that in this 
case it would have been convenient to have tried the two matters 
together. Under the English rules this petition would have 
been accepted but it would have been treated asa petition in each 
case. See Ss. 22 and 23 of the Parliamentary Elections Act, 
1868, and S. 91 (3) of the Municipal Corporations Act, 1882. 
We consider that there was no justification for the action which 
the Election Commissioner took. He could have treated the 
petition as a petition in each case and could have required the 
petitioner to make further provision with regard to costs. His 
decision meant that the petitioner was called upon to choose 
whether he would drop his charges against one of the two 
successful candidates, and for this there 1s no warrant in the 
rules. 

We consider that the rule should be made absolute and the 
order of the Election Commissioner quashed. The record will 
be returned to the Election Commissioner to proceed with the 
hearing of the petition according to law. The petitioner is 
entitled to his costs. 

In order to prevent such questions arising in future it may 
be desirable to effect an amendment in the rules. 

K. C. Writ issued. Proceedings quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT -SIR ALFRED Henry LioneL LeacH, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI. 

Srimath Kachi Chinna Nallappa Kalakka 
Thola Udayar Avergal, Zamindar of 


Jdayarpalayam .. Petitioner* (Counter- 
Petitioner) 
v. i 
Sudai Udayan and others .. Respondents Peti- 
l Honers). 


Madras Estates Land Act (I of 1908 as amended), S. 40 (1)—Scope— 
Rent paid in cash—Right of ryot to apply for commutation—Meaning of 
words “whether in cash or in kind”. 


* C. R. P. No. 1193 of 1937. : 28th March, 1939, _ 
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S. 40 (1) of the Madras Estates Land Act, aa amended, clearly says 
that a ryot who pays rent at rates varying with the crop shall have the right 
of applying for an order commuting the rent payable whether he pays the 
rent in cash or in kind. The words “whether in cash or in kind” in the section 
should not be read as meaning sometimes in cash and sometimes in kind, and 
the section cannot be held to be inapplicable to a case where rents were paid 
at varying rates in cash. 


Petition under S, 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Collector of 
Trichinopoly dated 24th June, 1937, and made in M. P. No. 2 


of 1936 preferred against the order of the Court of the Revenue 


Divisional Officer, Ariyalur, dated 14th November, 1936 and 
made in M. P. No. 1 of 1936. 

B. Sitarama Rao and A. Srirangachariar for Petitioner. 

K. Bashyam and T. R. Srinivasan for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice-——The petitioner is the proprietor 
of the Udayarpalayam Zamindari. The respondents are the 
ryots of the village of Kaduvatankurichi which forms part of 


the Zamindari. They applied under S. 40 of the Madras 
‘Estates Land Act, 1908, to the Deputy Collector, Ariyalur, for 


an order commuting the rent payable to the petitioner to a 
definite money rent. The respondents have for many years paid 
rent in cash but the amount has varied according to the nature 
of the crops raised. The petitioner contended that the applica- 
tion did not lie as S. 40 only had in view cases where rents 
were paid partly in kind. The Deputy Collector held that the 
application did not come within. the section and accordingly 
dismissed it. An appeal followed to the Collector, who dis- 
agreed with the Deputy Collector and reversed his decision. 
The petitioner bas now, applied to this Court to reinstate the 
order of the Deputy Collector under the powers of revision 
conferred upon it by S. 115 of the Code of Civil Procedure. 

S. 40 (1) of the Madras Estates Land Act reads as 
follows :-— 

“ Where for any land in his holding a ryot pays rent in kind or on the 
estimated value of a Portion of the crop, or at rates varying with the crop, 
whether in cash orin kind, or partly in one of these ways and partly in 
another, or partly in one or more of these ways and partly in cash, either the 


ryot or the land-holder may apply to the Collector to have the rent on the 
‘holding commuted to a definite money rent.” 


There are here five different categories, namely, (1) where 
a ryot pays rent in kind; (2) where he pays rent on the estimated 
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value of a portion of the crop; (3) where he pays rent at 
rates varying with the crop, whether in cash or in kind; (4) 
where he pays rent partly in one of these ways and partly in 
another; and (5) where he pays partly in one or more of these 
ways and partly in cash. If the case falls within any of these 
categories the ryot may apply to the Collector for an order 
commuting the rent to a definite money rent. 

In reversing the order of the Deputy Collector and in 
allowing the respondents’ petition the Collector was of the 
opinion that the case fell within the third category. Itis said 
that he was wrong because the words “whether in cash or in 
kind”, should be read as meaning sometimes in cash and some- 
times in kind. To do so would clearly be reading into the 
section words which are not there and words which would alter 
the effect of the section. The section clearly says thata 
ryot who pays rent at rates varying with the crop shall have 
the right of applying for an order whether he pays the rent 
in cash or in kind. Instead of the amount varying from year 
to year or from crop to crop the rent should be fixed at a 
-definite sum per annum. 

On behalf of the petitioner Mr. Sitarama Rao has drawn 
-our attention to the section as it stood before its amendment in 
1934. Before the amendment the section was construed in the 
way he would have it construed now, but the amended section 
is differently worded and we can only construe it in accordance 
with the words used. It may not have been the intention of the 
Legislature to permit ryots in the position of the respondents to 
apply under this section. The marginal note reads ‘‘Commuta- 
tion by suit of rent payable in kind”. The marginal note lends 
some supportto Mr. Sitarama Rao’s argument, but the argument 
cannot be accepted. The intention of the Legislature can, so 
far as the Court is concerned, be gathered only from the words 
used in the section when the words are free from ambiguity. 
They are free from ambiguity in this case and we consider that 
the Collector read them correctly. _ 

The petition consequently fails and will be dismissed with 
cosis. We fix the Advocate’s fee at Rs. 100. 


B.V.V. — Petition dismissed. . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
Present :—Mr. Justicz WADSWORTH. 


Ponnammai Nadathi .. Appellani® (Defendant) 
v. 
The Tinnevelly Swami Nelliappar 
and Sri Kanthimathi Ambal 
Devasthanam, through its trustee, 
' Mr. K. Subramania Pillai .. Respondent (Plaintif). 
Madras Estates Land Act’ (IX of 1908), S.3 (11)—Rent—Government 
levying water cess—Landlord' paying the cess—Irregular trrigation—Clain 


for recovery, by landlord from ryot of water cess paid to Government— 
Revenne Cosri—Jurisdiction, 


It is well settled that when a Zamindar or landlord lawfully collects on 
behalf of the Government a payment for water supplied or taken for cultiva- 
tion of lind in the holding of a ryot within the estate, the charge in respect 
of that water forms part of the rent and a suit for recovery of that charge is 
one cognizable only by a Revenue Court. 


Battina Appanna v. Raja Varlagadda, (1917) 33 M.L.J. 355, followed. 


Where, however, in the special circumstances of a case the charge in 
question was wrongly collected from the plaintiff, but there was no doubt 
that the real origin of the payment was the use and enjoyment of water and 
there was no doubt that the money was lawfully payable to the plaintiff, 
though the collection from the plaintiff (landlord) by the Government was 
irregular, 

Held, that because the plaintiff bona fide paid a sum of money which was 
lawfully payable by the defendant (ryot) for the use of water and which was 
lawfally recoverable by the plaintiff from the defendant, the sum recoverable 
shovid be deemed recoverable lawfully on account of the use of water 
fupplied to defendant’s land and it formed part of the rent and hence the 
Revenue Court had jurisdiction to adjudicate upon the claim, 


Appeal against the decree of the District Court of Tinnevelly 
in A. S. No. 453 of 1934 preferred against the decree of the 
Court of the Sub-Collector of Tuticorinin'S. S.No. 175 of 1933. 

R. S. Srintvasacharya and K. V. Rajagopalan for CPPS 

‘K. V. Sesha Atyangar for Respondent. - 

“The Court delivered the following 

Jupcment.—This appeal raises the question of the jurisdic. 
tion of a Revenue Court to deal with a claim by a landholder 
to recover under the Madras Estates Land Act a sum of money 
paid to the Government on account of water cess payable by the 
ryot to the Government. The appellant is the defendant whọ 
isaryot. The suit was one of a large batch, in which various 
contentions were raised with which we are not concerned: For 


* S. A. No. 837 of 1937. 28th April, 1939. 
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the purpose of the present appeal the essential facts are that the 
defendant had rendered himself liable to water cess for irregular 
irrigation of his land with water taken from a Government 
source. Under S. 1-A of the Madras Irrigation Cess Act, the 
Government on 22nd April, 1914, issued a notification the effect 
of which is that irrigation cess due in respect of regular irriga- 
tion shall be recovered from the landlord, whereas irrigation 
cess due in respect of irregular irrigation shall be recovered 
from the ryot to whose holding water is taken irregularly. It 
is established that in spite of this notification the local revenue 
authorities continued to follow the old practice whereby all sums 
due on account of irrigation of lands within an estate with the 
help of Government water, whether the irrigation was regular 
or irregular, were recovered by the Tahsildar from the land- 
holder and the landholder was left to recover from the ryot. 
Consequently the sums due from the present defendant though 
due in respect of irregular irrigation were recovered from the 
plaintiff and the plaintiff claimed these amounts as part of his 
rent, without any special pleading regarding the circumstances 
in which he had discharged his (ryot’s) obligation. 


It is argued for the appellant that though the money payable 
to the Government by the defendant for irregular irrigation 
was originally payable on account of use and enjoyment of 
water supplied or taken to the cultivation of his land, the money 
which the defendant has to pay to the plaintiff is not a payment 
for the use of water, but a payment in compensation for unlawful 
recovery from the plaintiff of a sum of money due to the 
Government from the defendant; that is to say, it is purely a 
claim falling under Ss. 69 and 70 of the Contract Act which 
can only bebased on a proper pleading, showing the circumstances 
in which the payment was made and the reason for which the 
plaintiff is entitled to recover from the defendant. The 
contention is that this being anordinary civil claim under Ss. 69 
and 70 of the Contract Act isnota matter over which a Revenue 
Court can exercise jurisdiction. 


It must be conceded that this plea to the jurisdiction was, 


not taken in the written statement as it should have been. But 


the appellant explains that the plaintiff did not set forth the. 


circumstances io which this claim for irrigation cess was made 

and that as soon as the position was made clear the contention 

was put forward that the Revenue Court had no jurisdiction 
56 


Ponnammai 
Nadathi 
v 


Tinnevelly 
Swami 
Nelliappar, 
etc, Devra- 


442 THE MADRAS LAW JOURNAL REPORTS. [1939 


and a ground of appeal was taken in the lower appellate Court. 
In these circumstances, I think it is open to the appellant to 
urge this contention in second appeal. 


Now the only question is whether the plaintiff’s claim in 
respect of thirva jasti and fasli jasis which is in substance a 
claim to the reimbursement of the amounts collected from the 
plaintiff for irregular irrigation of the defendant’s land, can be 
said to be a claim for rent within the definition in S. 3 (11) of 
the Madras Estates Land Act. The definition runs as follows :— 

“Rent means whatever is lawfully payable in money or in kind or in 
both to a landholder for the use or occupation of the land in his estate for the 
purpose of agriculture, and includes whatever is payable on account of the 
use and enjoyment of waters supplied or teken for cultivation of land, where 
the charge for such water has not been consolidated with the rent payable 
for the land.” $ 

I think it can be taken as settled by authority that in the 
ordinary cases where no rule is framed under the Madras 
Irrigation Cess Act an obligation is cast upon the fandholder 
to pay irrigation cess with a power to recover from the ryot. 
Such a recovery is a collection of rent within the definition just 
recited. The Full Bench decision in Doratswami Gurukkal v. 
Subramania Gurukkall, proceeds on the assumption that such a 
charge does come within the definition of rent. It is true that the 
question was not in issue, for it had been conceded in that case 
that the claim was one for rent. It is also true that Wallace, J., 
doubts whether a claim of this nature for water cess recovered 
froma landholder by Government can be treated as rent. But 
the only reason given for the doubt is the fact that the land- 
holder is a mere collection agent for the Government and the 
learned Judge finds it difficult to see how what does not really 
go into the landholder’s pocket is rent. With the greatest respect 
it seems to me that this observation overlooks the fact that the 
definition of rent expressly includes local tax, cess, etc, which 
are collected by the landholder, not for his own benefit, but 
under an obligation cast upon him by law. There is moreover 
an express decision in Battina Appanna v. Raja Yarlagadda® to 
the effect that S. 3 (11) of the Madras Estates Land Act makes 
it clear that a payment for water supplied or taken from the 
Zamindaries reni and on the facts of that case there is no doubt 





1. (1927) 54 M.L.J. 361: LL.R 51 Mad, 266 (F.B.). 
2. (1917) 33 M.L.J. 355. 
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that the payment in question was one for water supplied by. 
Government in respect of which the Zamindar was a mere 
collection agent. I take it therefore as well settled that when a 
Zamindar lawfully collects on behalf of the Government a 
payment for water supplied or taken for cultivation of land in 
the holding of a ryot within his estate, the charge in respect of 
that water forms part of the rent and a suit for recovery of 
that charge is one cognisable only by a Revenue Court. 

There is, however, the special circumstance in this case that 
the charge in question was wrongly collected from the plaintiff. 
It is clear that under the notification referred to above the 
Tahsildar should have recovered the cess due for irregular 
irrigation directly from the ryot and that, presumably in ignor- 
ance of this rule, the.money was erroneously collected from the 
landholder in pursuance of a practice which was, at the time of 
the collection, irregular. Can it be said that this circumstance 
changes the character of the payment which the defendant is to 
make so as to render it no longer a payment for the use and 
enjoyment of water supplied or taken for cultivation of his 
land, but a mere compensation payable under Ss. 69 and 70 of 
the Contract Act to the plaintiff for in return for a payment 
made in good faith by the plaintiff under compulsion and on 
behalf of the defendant? I confess that the matter is not free 
from doubt. But on the whole I am of the opinion that the 
money which the plaintiff seeks to recover from the defendant 
must be deemed to be money lawfully payable on account of the 
use and enjoyment of water supplied or taken. There is no 
doubt that the real origin of this payment is the use and enjoy- 
ment of water. There is also no doubt that the money is 
lawfully payable to the plaintiff, for, though the collection from 
the plaintiff by the Government was irregular, it is clear that 
the plaintiff paid honestly under pressure a sum which was 
lawfully payable by the defendant and that the plaintiff has with 
reference to the terms of the Contract Acta lawful right to 
recover from the defendant. Seeing therefore that the plaintiff 
has bona fide paid a sum of money which was lawfully payable 
by the defendant for the use of water and which is lawfully 
recoverable by the plaintiff from the defendant, it seems to me 
that the sum recoverable must be deemed to be recoverable law- 
fully on account of the use and enjoyment of water supplied to 
the defendant’s land. I therefore hold that it forms part of the 
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rent and that the Revenue Court has jurisdiction to adjudicate 

upon the claim. The appeal is therefore dismissed with costs. 
Leave to appeal granted. 
K. C. Appeal dismissed. 

PRIVY COUNCIL. 

[On appeal from the High Court of Judicature at Lahore. ] 


PRESENT -Lorn THANKERTON, SIR GEORGE RANKIN 
AND MR. M. R. JAYAKAR. 


The Trustees of Tribune Press, Lahore .. Appelants* 
v. 
The Commissioner of Income-tax, Punjab, 
Lahore .. Respondent. 


Indian Income-tax Act (XI of 1922), S. 4 (3) (Q—Newspaper lefi to 
trusiees by will on irust io maintain iis liberal policy—Surplus income to be 
used in improving newspaper—Carrying on newspaper tn accordance with ihe 
trusi—Whether an object of general public utility entitled to exemption from 
tncome-tas, 

Where an assessment to income-tax was made on the income of a news- 
paper vested by will in trustees on trust to maintain it in an efficient condi- 
tion, keeping up its liberal policy and devoting surplus income to improving 
it and placing it on a permanent footing, 

Held (reversing the decision of the High Court) that, as questions of 
politics and legislation were discussed only in common with many other 
matters in the newspaper, and as it was not made out that a political purpose 
was the dominant purpose of the trust, and as, further, the object of the 
paper might be described as the object of supplying the public with an organ 
of educated opinion, the carrying on of the newspaper in accordance with 
the trust declared in the will was an object of general public utility and as 
such exempt from income-tex under S. 4 (3) (3) of the Act of 1922, 

In re Scowcroft, (1898) 2 Ch. 638, applied. 


Bonar Law Memorial Trust v. Commissioners of Inland Revenues, (1933) 
17 Tax Cases 508, distinguished. 

Dictum of Sir Raymond West in Faimabibi v, Advocate-General, (1881) 
LL.R. 6 Bom. 42 at 50, approved. 

There is no real distinction, from the point of view of “general public 
utility” between a school founded bya testator but charging fees to its 
pupils, and a paper founded by a testator and sold to its readers. While the 
purpose of providing the poor or the community in general with some useful 
thing without price or at a low price may in itself bea purpose of general 
public utility, yet if another object be independently in itself of general 
public utility the circumstance that the testator’s bounty was only in respect 
of the initial capital assets, or had only to meet a working loss temporarily 
will not necessarily alter the character of the object of the trust. 





* P, C. Appeal No. 117 of 1936. 13th June, 1939. 
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Appeal under S. 66-A (2) of the Indian Income-tax Act, 
1922, from a decision of a Full Bench! of the High Court, 
Lahore, dated 4th June, 1935 (Young, C. J. and Addision, J.; 
Tek Chand, J., dissenting) on a reference from a Division 
Bench (Jai Lal and Skemp, JJ.), to whom a question had been 
referred by the Commissioner of Income-tax, Punjab, under 
S. 66 (2) of the Act. 

A testator, Sardar Dayal Singh, died in 1898, having by his 

will declared as a trust that his “property in the stock and good- 
will of the Tribune Press and Newspaper in Anarkali, Lahore, 
shall vest permanently in a committee of trustees,” and that it should 
be “the duty of the . . . . trustees to maintain the said press 
and newspaper in an efficient condition, keeping up the liberal 
policy of the said newspaper and devoting the surplus income of 
the said press and newspaper. . . . . . in improving the said 
newspaper, and placing it on a footing of permanency.” 
« An assessment to income-tax having been raised on the 
undertaking for the year 1932-33 by the Income-tax. Officer, 
Lahore, the trustees presented a claim to the Assistant Commis- 
sioner for exemption from tax. The Assistant Commissioner 
having rejected that claim, the Commissioner referred to the High 
Court the question whether the income in question was exempt 
from tax under S. 4 (3) (i) of the Act. A Division Bench were 
divided in opinion, Jai Lal, J., holding that the appellants’ income 
was exempt from tax, and Skemp, J., holding that it was not. The 
matter having been referred to a Full Bench of the High Court, 
that Court decided in favour of the Crown, and the trustees now 
appealed to His Majesty. 

4. M. Latter, K.C. and H. W. Williams for Appellants.—It is 
submitted that the carrying on of the newspaper is an object of 
general public utility within the meaning of S. 4 (3) (i) of the 
Act of 1922. A consideration of the way in which the newspaper 
has been carried on in the past makes it clear that it has not been 
used for the propagation of a fixed policy such as might bring the 
case within the decision in Bowman v. Secular Society, Lid.® or 
Bonar Law Memorial Trust v. Commissioners of Inland Revenues. 
There is no question here of any dominant political purpose or of 
the propagation of some definite legislative measure as in Commis- 
stoners of Inland Revenue v. Temperance Council4. In so far as 
the newspaper deals with politics, it does so only incidentally in 
the course of supplying its public with enlightened information on 
all subjects of general interest. 





1. (1935) L.R. 16 Lah. ae (F.B.). 2. S1) A.C. 406, 
.3. (1933) 17 Tax Cases 5 4. (1926) 10 Tax Cases 748, 
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J.M. Tucker, K. C. and E. L. Norton for Respondent—The 
test of general public utility is hardly sufficient by itself under the 
Act of 1922 asa test of the question whether the object of a trust 
entitled its income to exemption from tax. But even if it were, 
that is a question of fact for the Commissioner, and not one of law 
for the Court. In any case, however, il is submitted, the declared 
object of the trust, as was pointed out in the Courts below, is the 
perpetual propagation of the political views of the founder, which 
cannot be considered to be a charitable purpose. Furthermore, 
the newspaper was and still is and will be run on ordinary com- 
mercial lines. Itis submitted that, as was held below, itis not 
sufficient to distinguish it from other commercial newspapers that 
the profits were directed to be devotéd to the improvement of the 
paper and not distributed to individuals. 

13th June, 1939. Their Lordships’ judgment was delivered 
by - 
Sm GEORGE RANKIN.—The Trustees of the Tribune Press, 
Lahore, appeal from the decision given on the 4th June, 1935, 
by the majority of the Judges composing a Full Bench of the 
High Court at Lahore upon a reference made to that Court 
under S. 66 (2) ‘of the Indian Income-tax Act, 1922. 

On the 31st January, 1933, the Income-tax Officer, Lahore, 
for the year of assessment 1932-3 assessed the appellants to tax 
upon an income of Rs. 61,629, calculated upon the figures for 
the previous year. No question now arises as to the amount of 
the assessment or the computation of the tax. The sole 
question is whether the income of the appellants is not exempt 
from tax under the first clause of sub-S. 3 of S. 4 of the Act. 

“ (3) This Act shall not apply to the following classes of income: as 

(i) Any income derived from property held under trust or other lega? 
obligation wholly for religious or charitable purposes, and in the case of 
property so held in part only for, such purposes, the i income applied, or finally 
set apart for application thereto. 7 

In this sub-section “charitable pnrpose” includes relief of the poor, 
education, medical relief, and the advancement of any other object of general’ 
public utility.” 

Sardar Dayal Singh, a Sikh inhabitant of the Punjab, died 
in'1898 having by his will, dated the 15th June, 1895, created. 
three separate trusts, to be administered by three independent 
“committees of trustees”. Two of the trusts were for the 
establishment and maintenance of (1) an Arts College, (2) a 
public library. The third trust was declared by the 20th and 
21st paragraphs of the will in the following terms :— 

“XX, That my property in the stock and goodwill of the Tribune 
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Press and Newspaper in Anarkali, Lahore, shall vest permanently in a 
Committee of Trustees consisting of the following members, namely :— 


1. Babo Jogendra Chandra Bose, M.A, BL, Pleader, Chief Court, 
Lahore. 


2. Mr. Charles Golak Nath, B.n LL.B, Barrister-at- Law. 
3. Mr, Harkishen Lal, 3.4, Barrister-at-Law, Lahore. 


XXI. That it shall be the duty of the said Committee of Trustees to 
maintain the said press and newspaper in an efficient condition, keeping up 
the liberal policy of the said newspaper and devoting the surplus income of 
the said press and newspaper after defraying all current expenses in improv- 
ing the said newspaper, and placing it on a footing of permanency.” 

By a deed of compromise dated the Ist December, 1906, 
whereby certain litigation as to the validity of the will was 
brought to an end, it was agreed between the parties thereto 
that “in case the Tribune newspaper should cease to exist or be 
impossible to exist” the property belonging to the Tribune Press 
should become the property of the Arts College trust. 

Since the death of Sardar Dayal Singh in 1898, the trust 
in respect of the Tribune Press has been carried out, and the 
newspaper of that name has continued to be published. The 
profits of the press and newspaper have been assessed to Income- 
. tax since 1918. The claim to exemption was first made by the 
appellants in respect of the year 1932-3—that is, in the proceed- 
ings out of which this appeal arises. The claim was made for 
the first time before the Assistant Commissioner, and, on his 
rejecting the appellants’ contention, they applied to the Commis- 
sioner praying that on this point (and on another point which 
is not now in controversy) he would either accept their conten- 
tions or make a reference to the High Court. On the 20th 
January, 1934, the Commissioner referred to the High Court 
two questions framed in the following terms :— 


“ (1) Is the income of the Tribune Trust liable to be assessed in the 
hands of the Trustees under the provisions of the Income-tax Act? 

(2) If so, is it not exempt under S. 4 (3) (i) of the Act?” 

Upon the second question, which alone need now be refer- 
red to, the Commissioner having set out clauses 20-and 21 of 
the will gave as his opinion :— 

“Tt will be very difficult to say whether the running of a newspaper is an, 
object of general public utility, but the mere fact that income is used for the 
improvement of the paper is zot enough to take it out of the category of a 
business concern.’ 


The learned Judges of the Division Bench before whom 
the reference was first heard were of different opinions, Jai 
Lal, J., holding that the appellants’ income was exempt from 
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tax and Skemp, J., holding that it was not. The question was 
referred to a Full Bench, with the result that Young, C.J. and 
Addison, J., held thatthe income in question was not exempt, 
Tek Chand, J., dissenting. From this decision (4th June, 1935) 
the present appeal to His Majesty was brought, and at the first 
hearing—on the 22nd and 23rd July, 1937,—it was considered 
by the Board to be desirable that the powers conferred by sub- 
S. 4 of S. 66 of the Act should be employed to obtain further 
information. Accordingly by an Order in Council dated the 
29th July, 1937, it was directed in accordance with the advice 
tendered by the Board :— 


" (2) that the case ought to be remitted to the High Court of Judicature 
at Lahore with a direction that the said High Court shall refer the case back 
to the said Commissioner under S. 66 (4) of the Indian Income-tax Act, 1922, 
first for the ‘addition of such facts during the lifetime of the Testator 
Sardar Dayal Singh as may bear upon the proper interpretation of the 
expression ‘keeping up the liberal policy of the said newspaper’ in cl. 21 of 
the Will of the said Testator dated the 15th day of June, 1895 and secondly 
for the addition of such factsas to a compromise dated the Ist day of 
December, 1906, as may show whether the said compromise is binding onall 
parties interested in the estate of the said Testator.” 


There is now before their Lordships a supplementary 
statement made by the present Commissioner, Mr. K. C. Basak, ` 
who has carefully assembled considerable material explanatory 
of the direction given by the testator in the phrase “keeping up 
the liberal policy of the said newspaper”, and showing, as their 
Lordships think very fairly, the nature and purpose of the trust. 
The first issue of the paper was dated the 2nd February, 1881, 
and contained an article entitled “Ourselves” which was a 
statement of the paper’s aims and objects. Two years later 
(3rd February, 1883), a further article of the same character 
was published headed “Our Second Anniversary”. Extracts 
from issues of the paper between 1881 and 1898 have been 
selected by the Commissioner and by the appellants to throw 
light on the character and policy of the paper in the lifetime of 
its founder. 


The sole use which their Lordships are concerned to make 
of these materials is to arrive at a true construction of the trust, 
thé testator having expressed his intentions by reference to a 
newspaper which had been published in his lifetime and toa 
policy the character’ and ‘purpose of which must necéssarily be 
collected from its previous. issues. ` It is not necessary or relé- 
vant’ to,inquire-as to the mariner.in which the trust’'Has been or 
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dis being carried out since the date of the testator’s death. The 
“question ig the true nature and character of the trust. 
No question here arises such as was dealt with in Brighton 
College v. Marriott!, where it was held that the' English Act as 
it then stood provided no exemption for profits of a trade 


carried on by a charity even if the carrying on of the trade was M 


‘the sole and only purpose ofthe charity. In the letter of refer- 
ence there is no suggestion that the income under assessment is 
not derived from property held under the trust declared in the 
20th and 21st paragraphs of the will 

Their Lordships are not prepared to hold that the property 
referred to in these paragraphs of the will is held for the pur- 
pose of “education” in the sense of that word as it appears in 
S. 4 of the Act. Prima facie, therefore, the only question for 
decision is whether that property is held under trust wholly for 
‘the advancement of an object of general public utility. -This 
‘was the view taken in the High Court by Tek Chand, J., who 
‘tontrasted the wide terms of the exempting clause in the Indian 
Income-tax Act with the observations of Lord Lindley in the 
tase of In re Macduff, where after referring to a well-known 
passage in Lord Macnaghten’s speech in Pemsel’s cases, Lord 
Lindley held that in English law there might be some purposes 
of general utility which might be charitable and some which 
might not, the true test being the spirit or intention of the statute 
of Elizabeth (43 Eliz. c. 4). Learned counsel for the respon- 
dent in the present case, while not apparently conceding that 
wunder the Indian statute the sole test to be applied'to the object 
of a trust was that of general public utility, was willing that 
this should be assumed:in the present case. He suggested that 
the question whether an object was of general-public utility was 
a question of fact to be found and stated by the Commissioner, 
and nota question of law for the Court. Their Lordships, 
while unwilling to pronounce upon any matter which has not 
been argued before them, consider that the ‘Courts-in India 
might be misled if the Board appeared to cast doubt upon the 
view that the admissibility of a claim to exemption from Income- 
tax must be determined by the language of the special provision 
made by the Act in that behalf., They are also of opinion that 
the question whether a-particular object is of general public 
AN NO a a ea—e ey 

1. (1926) A.C. 192- ` 2. (1896) 2 Ch. 451 at 467. 
Coe, o à (89D AC. 531at 583, n 
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utility, like the question whether a particular trust is charitable, 
is a question of law, though doubtless it is for the Commissioner 
to find and state any facts bearing thereon. [Cf. Commissioners 
of Inland Revenue v. Temperance Council, etc.1] In the present 
case the Commissioner properly stated it as a question of law 
under S. 66 and answered it as such—indeed he put the point as 
being “whether the Trust can be deemed to be a charitable 
trust?’ The importance of applying correct principles in such 
a matter is manifest by reason of the rule against perpetuity 
laid down as to wills in S. 114 of the Indian Succession Act, 
1925, and as to transfers inter vivos by S. 14 of the Transfer 
of Property Act, 1882. As to the latter, by S. 18 exception is 
made for transfer of property “for the benefit of the public in 
the advancement of religion, knowledge, commerce, health, 
safety or any other object beneficial to mankind.” By a long 
course of judicial decisions following English authority an 
exe ption for charitable trusts has been implied or read into 
S. 114 of the Succession Act, and by S. 118 restrictions are 
imposed upon bequests for “religious or charitable uses,” And 
S. 2o0f the Charitable Endowments Act, 1890, contains the 
game definition of charitable purpose as is given by the Income- 
tax Act, but with the addition of words excluding religious. 
purposes. 

It was considered by Jai Lal and Tek Chand, JJ., that on 
the question whether a particular object or purpose was of 
general public utility the true test is not what the Court con- 
siders to be beneficial to the public but what the testator 
considered to be so. In so holding they were following what 
was said by Chitty, J., in In re Foveaus.: Cross v. London Anti- 
Vivisection Society®. That case was on this point dissented 
from by Russell, J., in In re Hummelienberg® where it was held 
that, though the personal or private opinion of the judge is 
immaterial, nevertheless for a charitable gift to be valid it 
must be shown (1) that the gift will or may be operative for 
the public benefit and- (2) that the trust is one the administra- 
tion of which the Court itself could if necessary undertake and 
control :— 


“Tf atestator by stating or + indicating his view that a trust is beneficlak 
to the public can establish that fact beyond question, trusts might be 





“4. (1926) 10 i Cases 748 at 772. 
2. (1895) 2 Ch. 501. 3. (1923) 1 Ch. 237 at 242. 
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established in perpetuity for the promotion of all kinds of fantastic (thought 
not unlawful) objects.” 


Their Lordships are in agreement with this view and see 
nothing in the Indian Income-tax Act to discharge the Court of 
its responsibility in coming to a finding as to the character of 
the object of a trust—a matter which bears directly upon its 
validity. It is to be observed moreover that under the Income- 
tax Act the test of general public utility is not only applicable to 
trusts in the English sense but is to be applied to property held 
under trust “or?other legal obligation”—a phrase which would 
include Moslem wakfs and Hindu endowments. The true 
approach to such questions in cases which arise in countries to 
which English ideas—let alone English technicalities—may be 
inapplicable was considered by the Board in Yeap Cheah Neo v. 
Ong Ching Neol, and it was well said by Sir Raymond West in 
an Indian case Fatmabibi v. Advocate-G eneral? :— 


“But useful and beneficial in what sense? The Courts have to pronounce 
whether any particular object of a bounty falls within the definition; but 
they must in general apply the standard of customary law and common 
opinion amongst the community to which the parties interested belong.” 


In the High Court stress was laid by the learned Chief 
Justice and by Addison, J., on the fact that the Tribune news- 
paper charges its readers and advertisers at ordinary commercial 
rates for the advantages which it affords. As against this the 
evidence or findings do not disclose that any profit was made by 
the newspaper or press before 1918, and itis at least certain that 
neither was founded for private profit whether to the testator 
or any other person. By the terms of the trust it is not to be 
carried on for profit to any individual. It cannot in their 
Lordships’ opinionkbe regarded as an element necessarily present 
in any purpose of general public utility that it should provide 
something for nothing or for less than it costs or for. less than 
the ordinary price. An eleemosynary element is not essential 
even in the strict English view of charitable uses (Commissioners 
v. University College of North Wales8). There seems to be no 
solid distinction to be taken under the phrase “general public 
utility” between afschool founded by a testator but charging 
fees to its pupilstand a paper founded by a testator and sold to 
its readers. The purpose of providing the poor or the commu- 
nity in general with some useful thing without price or at a low 





1. (1875) L.R. 6 P.C. 381. 2. (1881) I.L.R. 6 Bom. 42 at 50. 
3. (1909) 5 Tax Cases 408 at 414, 
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price may doubtless be in itself a purpose of general public 
utility. But if another object be independently in itself of 
general public utility the circumstance that the testator’s 
bounty was only in respect of the initial capital assets, or had 
only to meet a working loss temporarily and not permanently, 
will not, necessarily at least, alter the character of the object. 


The main objection now taken to the appellants’ claim for 
exemption is on the ground that the Tribune newspaper, as its 
founder intended it to be carried on, would contain matter in 
the nature of political propaganda and would be devoted to the 
advocacy of particular legislative measures considered by its 
founder to be measures of reform. lt is not suggested that the 
views or measures to be advocated were in any way unlawful, 
but even so the political character, it is said, prevents the trust 
from being held to be for an object of general public utility. 
Lord Parker said in Bowman v. Secular Society, Lid.i:— 


“A trust for the attainment of political objects has always been held 
invalid, not because itis illegal, for everyone is at liberty to advocate or 
promote by any lawful means a change in the law, but because the Court has 
‘no means of judging whether a proposed change in the law will or will not be 
for the public benefit, and therefore cannot say that the ae to secure the 
‘change is a charitable gift” 


And in Inre Tetley, where the gift was for “patriotic” and 
charitable objects Russell, J., said :— 


“But must every application of the fund for a patriotic purpose be 
beneficial to the community and therefore charitable? It seems to me that 
“it is impossible to hold ‘that. What is or is not patriotic is in many cases 
mere matter of opinion. Subsidising a newspaper for the promotion‘ of 
particular political or fiscal opinions would be a patriotic purpose in the eyes 
of those who considered that the triumph of those opinions would be benefi- 
cial to the community. It would not be an application of funds for a chari- 
‘table purpose.” 


Again in ‘Commissioners of Inland Revenue v. Temperance 
Council, Rowlatt, J., finding that the first pùrpose of the asses- 
“sees was legislative temperance reform though the work was to 
‘be of a strictly non-party character, observed :— 

“Any purpose vf influencing legislation is a political purpose in this 
connection, Under these circumstances this is mainly a trust to secure a 
certain line of legislation, and if that isso I do not understand it to be 


disputed that that would not be a ‘charitable trust. I think the anthorities 
. are clear upon it and I am not going to say anything more about it.” , 






i a917) A.C. 406 at 442.. Z : 
2, (1923) 1 Ch. 258 at 262: ` 3. (1926) 10 Tax Cases 748at 752. 
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On the other hand it is to be observed that in this case 
Rowlatt, J., rejected, but only upon the facts, the argument that 
the purpose of the Council was temperance and that legislation 
came in in a subsidiary way. And in In re Scowcroft}, the 
devise of a building known as the Conservative Club and 
Village Reading Room in a certain parish to be maintained “for 
the furtherance of Conservative principles and religious and 
mental improvement, etc.” was held to be a gift for religious 
and mental improvement. Stirling, J., said :— 

“Itis therefore a gift in one form or another for religious and mental 
improvement, no doubt in combination with the advancement of Conservative 
principles; but that limitation it appears to me is not sufficient to prevent it 


from being a perfectly good charitable gift as undoubtedly it would be if it 
were a gift for the furtherance of religious and mental improvement alone.” 


Hood, In re3 was a case where a testator had bequeathed 
his residuary estate for the purpose of spreading Christian 
principles and aiding all active steps to minimise and extinguish 
the drink traffic. On the view that the former was the 
dominant purpose and that the latter was subsidiary thereto, the 
gift was upheld even on the hypothesis that the latter purpose 
would not have been charitable in itself. 


In Bonar Law Memorial Trust v. Commissioners of Inland 


Revenue, Finlay, J., had to deal with a college founded in 
connection with the Conservative party and after reviewing the 
cases above-cited held that the question was whether the 
dominant pyrpose was a good charitable purpose or not :— 
“The fact that the education was entrusted to the Conservative party 
would not I think affect the validity of the Trust if in truth it was a trust for 
education; but on the other hand, if the true view is that the Trust wasa 
trust for the promotion of Conservative principles ... and thatthe educa- 
tion, the lectures and so forth were subsidiary to that which was the main 
and dominating purpose then the fact that the lectures and so forth would be 
educative would not be sufficient to make the Trust a trust for charitable 
purposes only.” 
Holding that the college was in effect an educational centre 
for the Conservative party and that this was in accordance 
with the trust deed, the learned judge decided that the claim for 


exemption from tax could not be sustained. 

These English decisions are in point in so far only as they 
illustrate the manner in which political objects, in the wide 
sense which includes projects for legislation in the interests of 
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particular causes, affect the question whether the Court can 
regard a trust as being one of general public utility. In the 
original letter of reference it was not suggested by the Commis- 
sioner that the newspaper was intended by its founder to be a 
mere vehicle of political propaganda, and in the case of Sardar 
Dayal Singh it seems unreasonable to doubt that his object was 
to benefit the people of Upper India by providing them with an 
English newspaper—the dissemination of news and the ventila- 
tion of opinion upon all matters of public interest. While not 
perhaps impossible, it is difficult for a newspaper to avoid 
having or acquiring a particular political complexion unless 
indeed it avoids all reference to the activities of Governments 
or legislatures, or treats of them in an eclectic or inconsistent 
manner. The circumstances of Upper India in the last decade 
of the nineteenth century would doubtless make any paper 
published for Indian readers sympathetic to various movements 
for social and political reform. But their Lordships, having 
before them material which shows the character of the news- 
paper as it was in fact conducted in the testator’s lifetime, 


have arrived at the conclusion that questions of politics and 


legislation were discussed only as many other matters were in 
this paper discussed and that it is not made out that a political 
purpose was the dominant purpose of the trust. 


They think that the object of the paper may fairly be 
described as “the object of supplying the Province with an 
organ of educated public opinion,” and that it should prima 
facie be held to be an object of general public utility. Having 
regard to the particular circumstances of the time, the directions 
of the testator and the evidence as to the contents of the paper 
before 1898 their Lordships think that the present case is nearer 
on its facts to In re Scowcrofti than it is to the case 
of the Bonar Law Memorial Trusi® or to the case put 
by Russell, J., in In re Tetley® of a newspaper subsi- 
dised forthe promotion of particular political or fiscal opinions. 
They do not think that in these circumstances the case can be 
regarded as outside the ambit of the exemption clause of the 
Indian Act, 


(1898) 2 Ch. 638. 2, (1933) 17 Tax Cases 508. 
3. (1923) 1 Ch. 258 at 262, 
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It is not necessary to consider what the position would be 
if the trust declared by the will were for any reason to fail in 
the future. 

For the reasons given their Lordships are of opinion that 
this appeal should be allowed and that the second of the two 
questions referred to the Court by the Commissioner’s letter of 
reference dated 26th January, 1934, should be answered in the 
affirmative. They will humbly advise His Majesty accordingly. 
The respondent will pay the appellants’ costs of the reference 
in the High Court and of this appeal. 

Solicitors for Appellanis: Nehra & Co. 

Solicitors for Respondent: The Solicttor, India O ffice. 

R. C. C. 

KS Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. JUSTICE BURN AND MR. JUSTICE STODART. 
Subbiah Tevar Prisoner* (Accused—Appellant). 


Criminal Procedure Code (V of 1898), Ss. 1 (2) and 162—Statements 
admissible under S. 27, Evidence Act—Incriminating statement leading to 
discovery of articles—Admissibility against accused—Masim generelia 
specialibus non derogant. 

S. 162, Criminal Procedure Code, does not shut out statements which are 
admissible under S. 27 of the Evidence Act. And the law in this respect is 
in no way modified by the decision of the Privy Council in Pakala Narayana- 
swami v. The King-Emperor, (1939) 1 M.L.J. 756: L.R. 66 I.A. 66: LL.R. 18 
Pat. 234 (PC). Consequently an incriminating statement made by the 
accused to the Village Munsif whichis followed up by the discovery of 
articles alleged to be connected with the crime atthe place mentioned by 
the accused, is admissible in evidence. 

The rule laid down in S. 1 (2) of the Criminal Procedure Code, 
“Nothing herein contained shall affect any special law now in force” is an 
application of the maxim “generalia specialibus non derogant’. The rule 
contained in S. 27 of the Evidence Act is a ‘special law’ which is not 
derogated from by the general rule enacted in S. 162, Criminal Procedure 
‘Code. 

Thimmappa v. Thimmappa, (1928) 55 M.L.J. 351: I.L.R. 51 Mad. 967 
(F.B.) and Syamo Maha Patro, In re, (1932) 62 M.L.J. 742: LL.R. 55 Mad. 
903 (F.B.), relied on. 

Trial referred by the Court of Session of the Tinnevelly 
Division for confirmation of the sentence of death passed upon 
the said Prisoner in Case No. 115 of the Calendar for 1938 on 
10th February, 1939. 

R. Sadasivam Pillai for Appellant. 

The Public Prosecutor (V. L. Ethiray) for the Crown. 





*R.T No. 33 of 1939. 


19th April, 1939, 
Criminal Appeal No. 151 of 1939, 
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The judgment of the Court was delivered by 


Stodari, J.—The accused Subbiah Tevar has been convicted 
and sentenced to death for the murder of Sundarammal. He 
has filed two petitions by way of appeal. In his statement 
made under S. 342 to the Sessions Judge he declared that the 
Sub-Inspector of Police P. W. 9 concocted the case against him 
because he refused to give him fodder for his bulls. In one of 
his appeal petitions he states that the case has been concocted 
against him by enemies because he was the principal witness in 
a murder case five years ago. In the referred trial the question 
for our decision is whether the sentence of death should not be 
confirmed. ' 


2. There is no doubt that Sundarammal a woman of 60 
was murdered in her field on the morning of Saturday, the 30th 
July. She was seen in the early morning when she set out for 
her field, by her daughter P. W. 5 who lives in the opposite 
house and by P. W. 6 her next door neighbour, and she was’ 
seen again by P. W. 7 in her field about 8 a.m. At midday 
her son P. W. 4 when he went to the field to take her her midday . 
meal found her lying dead near the well. Her face and the 
front of her head had been battered in. There was blood on the 
ground there. It was clear that she had been murdered there. 
A blood-stained stone lay near the body. 

_ 3. The motive forthe murder was clear. The right ear-lobe 
was torn and lacerated. The left ear-lobe was completely cut off. 
Gold mudichus—a kind of ear ornament—which her daughter’ 
P. W. 5 had lent to the deceased the previous day towear when 
she went to a neighbouring village on a visit of condolence 
were missing. P. W. 5 and P. W.6 say they saw these mudichus 
in the ears of the deceased on the morning of the crime. 


4. P. W. 9 the Sub-Inspector reached the villageat 7 Pm. 
He held the inquest early next morning. The blood-stained 
stones and earth from the place where the body was lying and 
the blood-stained stone with which the murder might have been 
committed were sent by him with other things to be examined | 
by the Chemical Examiner and Imperial Serologist and were 
found to be stained with human blood. 


5. There was no clue to the murderer. The scene of 
crime js,14 miles from the village: the cholam crop in the field 
was high: the unfortunate woman had evidently “been taken 
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unawares and killed without the knowledge of anyone who 
might have been in the surrounding fields. 

6. The accused is a member of a registered Criminal 
Tribe who was bound to report to the authorities when he 
intended to leave the village. He was absent and he had not 
made any report. For this reason and because he suspected that 
the accused might have had something to do with the murder, 
the Sub-Inspector left instructions in the village that the 
whereabouts of the accused should be reported to him. On the 
morning of the 26th August, P. W. 10arelation of the deceased 
found the accused sleeping in his field and went off to the 
police station four miles away to tell the Sub-Inspector. The 
latter happened to be at Kurukkalpatti on the main road not 
far away and received this information at 12-30 r. m. He went 
to the village at once and to the place where the accused was, 
and arrested him. The accused then made a statement which is 
the principal evidence against him. He made it in the presence 
of the Village Munsif P. W. 11, P. W. 12 and P. W. 10. He 
said according to P. W. 1i and P. W. 12: 

“I tore the earlobes of Sundarammal and took her mudichus. She 
raised an alarm. . . . . . . . I have kept the mudichus in my house. 
I shall produce them.” 

P. W. 10’s recollection of this statement however is simply 
that the accused said: 

“I have kept the concerned property in my house in a hole made fora 
rafter in one corner, and I shall produce it.” 

P. W. 11 and P. W. 12 also say that the accused stated 
that he had killed Sundarammal with a black stone so that she 
might not disclose the robbery. But that part of the statement 
is not admissible in evidence since it did not, within the meaning 
of S. 27 of the Indian Evidence Act, lead to the discovery of 
any fact. P. W. 11 the Village Munsif deposes that when the 
accused was making this statement he took it down in writing 
and the record of it is Ex. J. In Ex. J, the admissible portions 
are: . 

“On a Saturday, 26 days ago, in the morning my concubine Muthammal 
went out towards the south to gather cowdung. I followed her. Sundar- 
ammal was sitting at a place to the west of the well and to the north of the 
Kamalai pit. I suddenly cut the two mudichus from both her ears. (Then 
comes the inadmissible portion.) I left her at the same place, came to my 
village tied the two mudichus in a dirty white cloth with a green border and 


kept it in a hole in the southern wall in the south-eastern corner of the house 
in which I live. I shaJl take it and deliver it up. I should be protected.” 
58 
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In re, 


Stodart, J. 
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Though the persons who heard the accused making this 
Statement do not remember the whole of it, there is no reason 
to disbelieve the Village Munsif when he says that Ex. J is a 
correct record of what the accused said. 


7. Following on this the Sub-Inspector and the accused 
and the Village Munsif and P.W. 12 and P.W. 10and P.W. 13 
a neighbour of the accused went at once to the accused’s house. 
In their presence the accused took the jewels from their hiding 
place and handed them over to the Sub-Inspector. 


8. That is all the evidence against the accused. It is plain, 
consistent and straightforward and has been believed by the 
learned Sessions Judge and learned Counsel who appears for 
the appellant has not attempted to show that there are any 
grounds on which it should be rejected. His appeal rests on a 
point of law. He contends that statements made to the police 
by an accused person after his arrest, though they may come 
within the meaning of S. 27 of the Evidence Act, are inadmis- 
sible under S. 162 of the Criminal Procedure Code. S. 162 is: 


“No statement made by any person to a police officer in the course of an 
investigation shall........ be used for any purpose at any enquiry or 
trial in respect of any offence under investigation at the time when such state- 
ment was made.” 

This section is clearly wide enough to include statements 
made to a police officer which would be admissible under S. 27 
as constituting information in consequence of which some fact 
has been discovered. But it has been held by this High Court 
and by other High Courts in a long series of decisions that 
S. 162 does not shut out statements which are admissible under 
S. 27 of the Evidence Act. That must now be regarded as 
settled law. Learned Counsel contends however that this 
settled rule has been abrogated by a recent decision of the 
Judicial Committee of ihe Privy Council, Pakala Narayana- 
swami v. The King-Emperorl. We have examined that 
decision very carefully and we do not think that it 
disturbs the course of decisions of this and other Courts. In 
that case one of the questions at issue was the admissibility of 
statements made before arrest to a police officer by a person 
ultimately accused. The Privy Council held that such statements 
were shut out under S. 162 of the Criminal Procedure Code. 





1. (1939) 1 ML.J. 756: L.R. 66 LA. 66: LL.R, 18 Pat. 234 (P.C). 
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Incidentally the Privy Council when considering the scope of 
S. 162 discussed a view which had been taken by some of the 
High Courts in India that S. 162 referred to statements made 
in the course of a police investigation by witnesses only, and not 
by accused persons. And the Privy Council differing from that 
view—which I might observe has not been the view of this High 
Court—proceeded to make some observations relating to the 
reasons on which that view had been based. The principal 
reason was that if S. 162 of the Criminal Procedure Code 
applied to statements by accused persons it would amount to a 
repeal of S. 27 of the Indian Evidence Act. On this point the 
Judicial Committee observed: 

“The words of S. 162 are plainly wide enough to exclude any confession 
made to a police officer in the course of investigation whether discovery is 
made or not. They may therefore pro tanto repeal the provisions of the 
section which would otherwise apply. If they do not, presumably, it would 
be on the ground that S. 27 of the Evidence Act is a special law within the 
meaning of S. 1 (2) of the Code of Criminal Procedure, and that 5. 162 is not 
a specific provision to the contrary. Their Lordships express no opinion on 
this topic.” 

9. The question therefore whether S. 162 of the Criminal 
Procedure Code has repealed S. 27 of the Indian Evidence Act 
so far as statements made to a police officer are concerned has 
not been here decided by the Privy Council and we are not 
therefore debarred by this decision from following the rule laid 
down in previous decisions of this Court. We may observe that 
it has been recently held specifically by learned Judges of this 
Court that though S. 162 of the Criminal Procedure Code 
applies to statements made by accused persons, nevertheless 
S. 27 of the Indian Evidence Act is a ‘special law’ which is not 
derogated from by the general rule enacted in S. 162. See the 
dictum of Ramesam, J.,as he then was in Thimmappa v. 
Thimmappal and of Reilly and Sundaram Chetty, JJ., in Syamo 
Maha Patro, In re?, The rule laid down in S. 1 (2) of the 
Criminal Procedure Code-‘Nothing herein contained shall affect 
any special law now in force” is an application of the maxim 
“generalia specialibus non derogant”’. 

10. The statements made by the accused in this case on 
the 26th August being admissible in evidence we agree with the 
learned Sessions Judge that the charge against him is proved. 





1. (1928) 55 M,L.J. 351: LL.R. 51 Mad. 967 (F.B.). 
2 (1932) 62 M.L.J. 742: 1.L.R.55 Mad. 903 (F.B.). 
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He was absent from the village immediately after the crime. 
He was under a special obligation to intimate his absence to the 
police and did not do so. He stated that, at the place where the 
murder was committed, and at a time which is shortly after the 
deceased was last seen alive, he came upon her suddenly and cut 
her ear-lobes and took her mudichus and hid them in his -house. 
That statement is corroborated by the condition of the ears as 
seen on the body of the deceased and by the accused’s production 


‘of the mudichus from the place in his house where they were 


hidden. The man who cut the ears of the deceased that 
Saturday morning when the deceased was sitting near the welk 
in her feld—and the accused has admitted that he was that man, 
—was in all human probability the man who murdered her. No 
motive has been proved against anyone other than the accused 
to murder this old woman. The only reason for her death was 
the need to silence her. That reason existed only for the 
accused. We reject his appeal and confirm his conviction for 
murder. 


As for the sentence the extreme penalty is the only punish- 
ment appropriate for such a brutal crime. We confirm the 
sentence of death passed by the learned Sessions Judge. 


B.V.V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LioneL Leaca, Chief 
Justice AND Mr. JUSTICE SOMAYYA. 





Kodukula Kameswaramma .. Appellant® (Plaintiff) 
v. 
Kodukula Thammanna and others ..- Respondents (Defen- 
dants). 


Award—Suit for maintenance—Rate of maintenance referred to arbitra- 
tion—Award providing fixed rate without possibility of variation—Parhes 
acting on award—Binding nature—Agreement for maintenance contained in 
award—Variation not permissible. 

Where a Hindu widow claimed maintenance from out of certain joint 
family properties and subsequently the parties referred the question of the 
amount to be paid to her by way of maintenance to arbitration, but the 
arbitrators in grving their award went beyond the terms of the reference and 
provided therein that ahe should not be entitled to an increase in the rate 
fixed even if circumstances changed and the widow acted onthe award by 
drawing the maintenance amount at the rate fixed therein, 


*L.P. A. No. 64 of 1937, ; 13th March, 1939. 
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Held, that the award having been accepted and acted upon by the parties, 
the widow could not at a later stage challenge its validity on the ground that 
it went beyond the terms of reference. 


Brij Mohan Lal v. Shiam Singh, (1901) LL.R. 24 All. 164, relied on. 


Held, further, that the award was enforceable between the parties as an 
agreement by which the widow was to be paid a certain sum by way of 
maintenance during her lifetime without any right in either party to claim a 
variation, and that it was as such binding upon the widow. 


Mokanleswara Rao v. Durgamba, (1923) 46 M.L.J, 189: LL.R. 47 Mad. 
308, relied on. 
Decision of Venkataramana Rao, J., affirmed. 

Appeal under cl. 15 of the Letters Patent against the 
judgment and decree of the Hon'ble Mr. Justice Venkataramana 
Rao dated 23rd March, 1937, in S.A. No. 626 of 1933 preferred 
to the High Court against the decree of the District Court of 
Vizagapatam in A. S. No. 253 of 1931 preferred against the 
decree of the Court of the District Munsif of Vizagapatam in 
O. S. No. 11 of 1930. 

G. Lakshmuanna and G. Chandrasekhara Sastri for Appel- 
lant. i: 

Y. Suryanarayana for Respondents. 

’ The judgment of the Court was delivered by 

The Chief Justice—The appellant is the widow of one 
Subbarayudu, who died in August, 1913. Subbarayudu was 
joint with his brothers, respondents 1 to4. After the death of 
her husband the appellant went to live with her maternal grand- 
father and continued to live with him until his death in 1923. 
Shortly after her husband’s ‘death the appellant claimed the 
widow’s right of maintenance out of the joint family property. 
The question of the amount to be paid to her was referred to 
arbitration. She was a major at the time and signed the 
reference, which is dated 25th April, 1914. The arbitrators gave 
their award on the 18th October, 1914, under which the. appel- 
lant was to receive from her brothers-in-law by way of mainten- 
ance a sum of Rs. 42 per annum during her lifetime. The 
award also provided that the appellant should not be entitled to 
an increase in the rate even if circumstances changed. The rate 
was to be Rs. 42, no more and no less. Notwithstanding the 
award the appellant, aftér her grandfather’s death, claimed to be 
entitled to maintenance at the rate of Rs. 20 per mensem, to an 
annual payment of Rs. 25 for clothing and to a sum of Rs. 200 
for residence and. cooking utensils. She based’ her claim on 
two grounds:—(1). At the time of the, award and until his 


Leach, CJ. 
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death her maternal grandfather was helping to support her; and 
(2) the income from the joint family property had increased. 
The members of the family refused to accede to the appellant’s 
demand. The consequence was, she filed in the Court of the 
District Munsif of Vizagapatam the suit out of. which this 
appeal arises. The respondents pleaded the award and their 
plea was accepted. The appellant then appealed to the District 
Judge of Vizdgapatam. The District Judge agreed with the 
decision of the District Munsif and dismissed the appeal. She 
then filed a second appeal which was heard by Venkataramana 
Rao, J., who considered that the decision of the lower Courts 
were right, but granted a certificate under cl. 15 of the Letters 
Patent. 


Venkataramana Rao, J., accepted the contention of the 
appellant that the award went beyond the terms of reference in 
that the question referred was merely the amount of mainten- 
ance to be paid without regard to the question whether the 
appellant would be entitled to claim an increased amount if 
circumstances changed, but he was of the opinion that the case 
fell within the decision in Brij Mohan Lal v. Shiam Singht 
There the Allahabad High Court held that where an award has 
been accepted by the parties and one of them has received bene- 
fits under it he is not entitled ata later stage to challenge its- 
validity. In the present case it is certainly not open to the 
appellant to raise any question as to the validity of the award. 
She knew of the provisions in the award and for fourteen years. 
she accepted without question the amount given to her by it. 
That she knew of the terms of the award and accepted it as. 
being valid is shown by Ex. III which isa receipt given by 
her in respect of the payment of the first annual payment of 
Rs. 42. The receipt reads as follows :— 

“ As my husband Subbarayudu, your undivided brother is dead, and as- 
you are bound to protect me, the mediators who were chosen by you and me, 
have settled that a sum of Rs. 42 per annum should be given as maintenance 
by you to me. I consented to the said settlement. You have therefore paid. 
me in cash this day a sum of Rs. 42 (Rupees forty-two) being the amount of 


maintenance for one year, from the 15th Margasira Sudda of this year to the 
15th Margasira Sudda of the ensuing Rakshasa year. Hence the same has 


been received.” 
In the face of the express statement that she had consented 


to the award it is not possible for the appellant to contend that 


L (1901) I.L.R. 24 All, 164, 
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she did not accept it or that she did not know the terms of it. 
The District Judge has found as a fact that she did accept the 
award and this finding is conclusive on the question. 

It was held in Mohanleswara Rao v. Durgambai, that a 
contract by a Hindu widow with her husband’s coparceners to 
receive a fixed sum per annum for maintenance and not claim 
any increase in future even in case of change of circumstanccs 
was a valid agreement. If it were open to the appellant at this 
late stage to question the award—I hold that it is not—she 
accepted the arrangement embodied in it and this constituted an 
agreement between her and her husband’s coparceners under 
which she was to be paid this sum for life without any right in 
either p to claim a variation, whatever change there might 
be in cir tances. From whatever point of view the case is 
considered the decision must be against the appellant. The 
appeal consequently fails and will be dismissed with costs. 


B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTick WADSWORTH. 


Kunhibi alias Beebi Umma .. Appelant* (1st Defendant) 
v. 
‘Kalliani Amma and others ... Respondents (Plaintiffs and 
2nd Defendant). 


Muhammadan Law—Minor—Morigage executed by de facto guardian— 
Personal covenant by suck guardian both on her behalf and on behalf of her 
ward—Enforceability against the minor—Powers of de facto guardian— 
Specific Relief Act (I of 1877), S.41—A pplicability. 


The de facto guardian of a Muhammadan minor, to clear off a decree on 
a mortgage executed by her on behalf of the minor raised money by a new 
mortgage with personal covenants both on her behalf and on behalf of the 
minor. Ina suit on the mortgage, 

Held, a mortgagee cannot get a decree on the strength of a mortgage 
executed by the mother of a Muhammadan minor as de facto guardian. A 
de facto guardian cannot bind the minor with a personal debt unless it can be 
brought under the category of “acts arising from the wants of the infant.” 

Imambandi v. Mutsaddt, (1918) 35 M.L.J. 422: L.R. 45 I A. 73: LL.R. 45 
Cal, 878 (P.C.), followed. 

In the case of a Muhammadan minor, the law does not contemplate the 
‘management of the minor’s immovable property by any one other than the 
legal guardian. On the facts, the borrowing on the suit mortgage was not an 
act done to meet a sudden emergency when there was no time to adopta 








-L (1923) 46 M.L.J. 189: L.L.R. 47 Mad. 308, 
* sh. No. 4 of 1936. ` 31st March, 1939. 
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legal procédure fer binding the minor. S. 68 of the Indian Contract’ Act does 
not apply to the facts of the case. A minor whose property has been made 
subject to a void mortgage by an unauthorised person is entitled to ignore 
that mortgage and the mortgagee is entitled to claim no benefit thereunder 
in law as against the minor and there is no obligation upon the minor either 
under S. 41, Specific Relief Act, or on general equitable grounds. 


. . Appeal against the decree of the Court of Subordinate 
Judge of South Malabar at Calicut in A. S. No. 27 of 1934 
preferred against the decree of the Court of the District Munsif 
of Calicut in O. S. No. 116 of 1932. 

Ch. Raghava Rao and M. .Chinnappan Nair for Appellant. 
-B. Sitarama Rao and K. Appu Menon for REpOpHENE ; 
. The Court delivered the following ` . 


JupeMEnt.—This appeal arises out of a suity to recover 


‘money alleged to be due on a mortgage executed by second 


defendant, the mother of the first defendant who was then a 
minor. Defendants 1 and 2 are Muhammadans and second 


‘defendant purported to execute the mortgage asthe guardian of 


the first defendant. The mortgage contains a personal covenant 
by the second defendant, both on behalf of herself and on behalf 
of the minor. The property bound by the mortgage belonged 
originally to second defendant’s husband, who in 1917 shortly, 


-before his death transferred it to the second defendant as guar- 


dian of the minor, directing her to discharge the mortgage then 
subsisting and waiving in favour of the minor the receipt of the 
balance of consideration. In substance this assignment (Ex. D) 
is a gift to the daughter, the mother being emipowette to accept 
the gift on behalf of the minor daughter. 


_ Thethen mortgagee and the j jenmi both got decrees against 
the minor and to pay off these decree debts the mother (second 
defendant) mortgaged the suit property and another item to 
one Koru Panikkar purporting to act on behalf of the minor 
first defendant. Koru Panikkar eventually got a decree for the 
balance due on his mortgage and advertised the suit property 
for sale. It was to avert this sale that the second defendant 
executed the suit mortgage-deed and out of Rs. 800 which was 
the consideration, a sum of Rs. 746-14-7 was paid on 
Panikkar i in satisfaction of his decree. , . 


The lower appellate Court. has. found that the Snai 
cannot get a mortgage decree on the strength of a mortgage 
executed by the mother of a Muhammadan minor, as de facto 
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guardian. This finding is undoubtedly correct in view of the 
decision of the Privy Council in the leading case of Imambands 
v. Mutsaddil, The learned Subordinate Judge held, however, 
that the plaintiff was entitled to a decree on the personal covenants, 
not only of the gecond defendant herself, but also of the second 
defendant as guardian of her minor bi asa first defendant. 
The first defendant appeals. . 


The learned Subordinate Judge elias on: a decision of 
Beasley, C. J., in K. Venkatarayudu v. A. Khasim Sahebs 
where the learned Chief Justice held that the mother of a 
Muhammadan minor could bind the minor by executing a 
promissory note in renewal of one executed by the deceased 
father of the minor, for the reason that this was the proper way 
of meeting the emergency arising when a suit was threatened 
on the original bond. Thecorrectness of this decision is doubted 
by Sir Dinshaw Mulla in his “Muhammadan Law”, 11th Edition, 
page 268. The learned Chief Justice does not quote any autho; 
rity in support of his decision and though he refers to the, fact 
that the Privy Council in Mata Din v. Ahmed Alis left open 
the question of a de facto guardian’s power of sale for necessity, 
his attention does not appear to have been drawn to Imam- 
bandi’s casei, which subsequently decided that no such power 
could be validly exercised over the immovable property of a 
Muhammadan minor. 

Now the judgment of the Privy Council? in E E 
casei contains a very elaborate consideration of the authorities 
on the powers of a Muhammadan guardian or person acting as 
such. Their Lordships point out that an unauthorised person 
who happens to have charge of a Muhammadan minor can bind 
the minor only by acts falling within the second of the three 
categories enumerated in the Hedaya, namely: 

“ Acts arising from the wants of an infant, such as buying or selling for 
him on occasions of need, or hiring a nurse for him or the like,” 

Though the question of the de facto guardian’s powers of 
borrowing was not actually before their Lordships for-decision 
the whole question of the powers of guardians was considered 
and it must, I think, be taken as settled that the dẹ facto guardian 
cannot bind the minor with a personal debt unjess it canbe 
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brought under the category of ‘acts arising. from the wants of 
the infant’. 


Can it be said that the act of the second defendant in 


-borrowing Rs. 746-14-7 from the plaintiffs to save her minor 


daughter’s property from the’Court sale was an “act arising from 
the wants of the infant.” My attention has been drawn to the 
case of Mahmud Ali v. Chinki Shahi, where it was held that 
money advanced by a creditor to save a minor’s property from 
imminent sale for arrears of revenue comes within the scope of 
“necessaries” in S. 68 of the Contract Act, the term not being 
restricted to the elementary requirements of the minor such as 
food and clothing. It seems to me that whether a borrowing to 
save property from sale or to prevent a suit from being filed is 
a borrowing for “necessaries” must always be largely a question 
of fact. But in the case of a Muhammadan minor, it must be 
remembered that the law does not contemplate the management 
of the minor’s immovable property by any one other than the 
legal guardian. The mother or other relative looking after the 
child has a legal right to supply that child’s personal wants and 
presumably for that purpose could pledge the child’s personal 


„credit. But when ii is a question of a debt affecting immov- 


able property, to permit the unauthorised person “to bind ‘the 
minor with obligations arising from a duty to save that property 
from danger, is in fact to impose on that unauthorised person 
a duty which the.law does not recognise. It may be that ina 
sudden emergency, when there is no time to employ a more 
regular procedure, the mother might be justified in incurring a 
temporary debt binding the minor to avert a grave and unanti- 
cipated danger to his property. But I doubt whether any such 
obligation could be deemed one “arising from the wants of the 
infant” when there is time to adopt the proper procedure of 
calling in the aid of the legal guardian, if any, or of obtaining 
an order of the Court for the appointment of a legal guardian. 
In my opinion and on the facts of the present case, it is not 
established that the act of the second defendant in borrowing 
Rs. 746-14-7 from the plaintiffs to discharge the mortgage 
decree was an act done to meet a sudden emergency or that there 
was no time to adopt a legal procedure for binding the minor. 
In the absence of such circumstances, I am of opinion that a 
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borrowing on the personal credit of the minor cannot be deemed 
to be an “act arising from the wants of the infant” and that 
such a borrowing cannot bind the minor’s estate. I may add 
that the decree which threatened the minor’s property was itself 
based on a mortgage executed by the second defendant as 
guardian of her minor daughter—a mortgage presumably subject 
to the same infirmities as that which forms the basis of the 
present suit. This is an additional reason for doubting whether 
the borrowing was really essential to the welfare of the minor. 


Various contentions have been advanced on behalf of the 
respondent by way of showing that the minor’s property can be 
held liable for this debt even apart from the power of the 
mother as de facto guardian to incur the debt. Firstly, it is 
argued that the mother was originally appointed as guardian by 
the father and charged with a duty of freeing this property 
from its encumbrance and that she is therefore a legal guardian. 
The case of Shaik Nawab Jan v. Safiur Rahmani, is cited as 
authority for the proposition that a Muhammadan father can 
delegate his functions as guardian. Assuming that this decision 
is correct it goes no further than to hold that a gift bya 
-Muhammadan father to his minor child isnot invalidated because 
the father authorises another relative to accept the-gift on behalf 
of the minor. So much being granted, it would follow that the 
gift to the first defendant was validly accepted by the’.second 
defendant by reason of the authority conferred upon her for 
that purpose by the father. But this does not amount to the 
constitution of the mother as legal guardian for all purposes or 
after the father’s death. If her authority is a delegated authority 
it will lapse on the death of the delegator whose legal powers 
pass on death to another. 


Next it is argued that S. 68 of the Contract Act applies. 
This contention was not raised in either of the Courts below, as 
it should have been, depending as it does largely on matters of 
fact. But I think that it follows from the considerations set 
forth above that the materials available on the record do not 
justify a finding that this borrowing was necessary, though it 
` was probably intended to be for the benefit of the minor. 
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Kunhibi ' It is further contended that S. 41 of the Specific Relief 
Mani Act applies and thatthe first defendant must surrender the 
ces benefit, if the contract is to be treated as void. With reference 
to this contention, it must be observed that this is not a case of 
a minot seeking as plaintiff to cancel a void contract. In the 
present case the plaintiffs are seeking to enforce a void contract 
or at least to use this void contract as a lever to extract 
-from the minor defendant a refund of the benefit which she has 
received. The case of Sinia Pillai v. Munisami Ayar! has 
been quoted as authority for the proposition that a defendant 
‘can be made to restore the benefit which he has received when 
resisting a suit on a contract not made with the sanction of the 
‘Court as required by S. 29 of the Guardian and Wards Act. 
But that was a-case of a contract found to be beneficial and the 
decision expressly proceeds on the basis that the contract was 
not void but only voidable and the order to restore the benefit 
proceeded not on S. 41 of the Specific Relief Act but on general. 
grounds of equity. My attention has been drawn to an obiter 
dictum of Krishnaswami Aiyangar, J., in Hanumantha Rao v. 
Sitharamayya8, wherein the learned Judge tentatively raises the 
question whether S. 41, Specific Relief Act, would not equally 
apply when it is the defendant who seeks to cancel the instru- 
ment. It seems to me unnecessary to go into the question for 
the purpose of the present case where the defendant does not 
have to ask for thecancellation of the mortgage, but can merely 
~plead that it is a void transaction which he is entitled tø ignore. 
A minor whose property has been made subject to a void 
mortgage by an unauthorised person is entitled to ignore that 
mortgage and the mortgagee is entitled to claim no benefit 
thereunder in law, as against the minor. To hold that the 
minor as defendant to a suit on a void mortgage is bound to 
pray for its cancellation and to restore the benefit received, 
would be to give to the mortgagee a right to enforce his void 
contract by compelling the minor to pray for cancellation : ‘that 
is to say, the person who has entered into a void contract with 
‘some person not authorised to bind the minor would be given a 
‘weapon whereby he could force the minor to honour the contract 
in part. ‘This seems to me to be contrary to’ the maxim: “He 
— aÁ. 
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who seeks equity must come with clean hands”. I hold that 
there is no obligation upon the first defendant either under 
S. 41, Specific Relief Act, or on general equitable grounds. 
In the result, therefore, I allow the appeal with costs here 
and in the lower appellate Court and restore the decree of the 
trial court. 

Leave granted. 

K. S. —_——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justiczs ABDUR RAHMAN. 


Krishnamachari .. Appelani* (Petstioner) 
v. : 
Chengalraya Naidu .. Respondent (Respondent). 


Limitation Act (IX of 1908), Art. 182 (5)--Preliminary decree for sale 
tm usufructuary mortgage swit—Decree for costs—Execution for costs—, 
Objection to execution—Costs executed and paid—Order for costs reversed 
on appeal—A pplication to amend decree ordered—Revinion againsi—Dis- 
missal of—Application for restitution of costs collected—Starting poini of 
limitation—If date of order on appeal against costs or also order in revision 
against amendment—Wrong return of application for restituiton—If apph- 
cation to be deemed pending—A pplication returned to party and not in Court 
—If makes any difference. 


By mistake a preliminary decree for sale instead of redemption ofa 
usufructuary mortgage was passed and costs were ordered to be paid by all 
the five defendants to the plaintif. When the decree-holder applied for 
execution for costs, the fifth defendant objected on the ground that the decree 
was preliminary and therefore inexecutable. The executing Court overruled 
the objection but on appeal by the fifth defendant the order was reversed on 
9th July, 1926. Inthe meantime the costs were recovered from the fifth 
defendant. He therefore applied for restitution and it was ordered. But the 
decree-holder applied on Lith November, 1925, for amendment of the decree 
into one for redemption and for a temporary injunction restraining the fifth 
defendant from realising the costs ordered to be restored to him. An 
ex parte interim injunction was granted. Two days later, on 13th November, 
1925, the fifth defendant in ignorance of the interim injunction, applied for 
reatitution but the petition was returned on 18th November, 1925, on the 
ground that the order granting interim stay was still in force. The execution 
petition was not represented. On 8th March, 1928, the amendment of the, 
decree was ordered and the interim injunction was also made absolute, A 
revision to the High Court against the order allowing amendment was 
dismissed on 23rd April, 1931. On 28th April,"1934, the fifth defendant filed a 
fresh petition for restitution. l 

Held, the petition of 1934 as a fresh execution petition was barred as 
made more than three years from 1924 when the High Court finally held the 
decree was inexecutable and his cause of action for restitution thereupon 
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arose. The pendency of a revision against the order allowing amendment 
of the decree cannot save limitation under Art. 182 (5), as it was in respect 
of a collateral matter and not with respect to the application for restitution. 
ut the petition of 1934 must be regarded as one in the nature of a re- 
minder ot as one for continuance of the petition of 1925, as no legal final 
order was passed on that application as required by Art. 182 (5). The order, 
returning the application to the defendant was clearly wrong. The fact that 
the application of 1925 was not physically in Court but was returned does not’ 
take the case out of the rule that when an order dismissing a prior execution 
petition is illegal or the prior execution petition was not properly disposed 
of, the execution petition must be deemed to be pending. 
Held, further, that the equitable doctrine of English Courts cannot be 
allowed to prevail when the legal rights of a party to a proceeding come up 
before the Court for determination. 


Appeal against the order of the District Court of North 
Arcot at Vellore in A. S. No. 203 of 1935 preferred against the 
order of the Court of the District Munsif of Arni dated 9th 
July, 1935 and madein E. P. No. 1008 of 1934 in O. S. No. 140 
of 1920 on the file of the Court of the District Munsif of 
Ranipet. 

N. Suryanarayana for Appellant. 

KE. Narasimha Aiyar for Respondent. 

The Court delivered the following 


JupcMenT.—The main question raised by the appellant in 
this appeal is whether an application for restitution made on the 
13th November, 1925, in consequence of an order passed on 
appeal on the 9th July, 1924, and returned by the Court on the 
ground that an order of an interim injunction restraining the 
applicant from recovering the amount deposited by him for costs 
was still in force is still undecided ‘and should therefore be 
ordered to be proceeded with. Two’ more applications for 
restitution were presented by the appellant in 1928 and in 1934. 
They-will have to be incidentally considered but as the facts 
which are going to be stated will show, the decision of this. 
appeal .solely depends on the effect of the order passed on the 
application presented on the 13th November, 1925. 


A preliminary decree for sale instead of redemption of a: 
usufructuary mortgage was passed by a mistake on the 8th, 
November, 192? and costs were ordered to be paid by all the 
defendants, who were five in number, to the. plaintiff. The 
plaintiff (decree-holder) applied for the recovery of-costs on the 
11th-October, 1923; but the fifth defendant who is the appellant 
in the present appeal objected on the ground thatthe decree was 
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preliminary in character and was therefore inexecutable. This 
objection was overruled by the execution Court. The fifth 
defendant preferred an appeal against this’ order in which he 
was successful and the order of the executing Court was reversed 
on the 9th July, 1924. In the meantime costs which had been 
awarded to the plaintiff had been recovered by him from the 
fifth defendant who applied for restitution after his appeal had 
been accepted (C. M. P. No. 1257 of 1924). An order for 
restitution was passed by the executing Court on the 22nd 
January, 1925. This was appealed against but it was confirmed 
by the appellate Court. The plaintiff then applied on the 11th 
November, 1925, for an amendment of the preliminary decree 
and prayed that the decree for sale, which had been erroneously 
-passed by the Court, be converted into a decree for redemption 
{C.M.P. No. 357 of 1925). On the same date he applied for 
a temporary injunction restraining the fifth defendant from 
realising the costs paid by him, from the plaintiff (C M.P. 
No. 390 of 1925). An ex parte order was passed by the exe- 
cution Court and an interim stay was ordered. The fifth defen- 
dant, apparently without any knowledge of this order, presented 
another application on the 13th November, 1925, asking for 
restitution but instead of keeping it on the file or adjourning it 
to a future date, a curious procedure was observed by the 
executing Court. The petition for restitution was returned on 
the 18th November, 1925, to the fifth defendant on the ground 
that the order granting interim stay had been passed and was in 
force. It is on the effect of this order that the decision of this 
appeal depends. The application for amendment made by the 
plaintiff was eventually allowed on the 8th March, 1926, and the 
interim stay was confirmed by another order on the same date. 
The fifth defendant made an application for revision against 
the order granting the plaintiff leave to amend but this was 
dismissed by the High Court on the 28th April, 1931. - Before 
this revision was decided, the fifth defendant had filed another 
petition for restitution and had attached the application dated 
the 13th November, 1925, along with this application. This was 
again returned to him for compliance with certain requirements 
and was not re-presented. On the 28th April, 1934, a fresh 
petition for restitution was filed by the fifth defendant and L 
have to decide first whether this is within’ time. 
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Krishna- Having been presented after about six years of the applica- 
a. tion made in 1928 it is apparently barred, but it has been. 
Chengalray® contended that the limitation for this application started on the 
date on,which the appellant’s revision was ordered by the High 
Court to be dismissed. Applications for restitution have been. 
treated in this Presidency as applications for execution and. 
would therefore be governed by Art. 182 of the Indian 
Limitation Act. (See Somasundaram v. Chokkalingami.) The 
same view has prevailed in Rangoon and Patna. (Muthukaruppan 
Chettiar v. Annamalai and Pathak Bhaunath Singh v. Thakur 
Kedar Nath Singh3.) It is’ true that the word ‘appeal’ occur- 
ring in Art. 182 of the Limitation Act has been held to 
include revisions, Nagendra Nath Dey v. Suresh Chandra. 
Deys and if the order, in pursuance of which the application 
for restitution was made had been the subject of a revision in 
the High Court, limitation would have started from the date on 
which the final order was passed by this Court. This is 
however not the case. The first decree was held to be in- 
executable by the appellate Court in July, 1924. This order was 
not appealed against and became final. The cause of action for 
making an application for refund thus accrued to the appellant 
on the date when the appeal was accepted in 1924. This was 
independent of the application made or order passed by the 
Court for amendment of the decree. If the order passed on 
appeal in July, 1924, were final and could not be affected by the 
subsequent amendment, the pendency of a revision petition by, 
the plaintiff against the order allowing the decree to be amended 
could not possibly help him. The revision was in respect of a 
` collateral matter with which we are not at present concerned. 
The contention that the starting point of the period of limita- 
tion should be the date of the order passed by this Court in 
1931 on revision has therefore no force. 

The question then is, if the applications made ay the defen:. 
dant-appellant in 1925 or 1928 are of any help to him. The 
application made in.1928 could not be of much use as the. 
present, application was made six years later. Moreover in 
view of the fact that it was returned for complying with certain 
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requirements and was not re-presented within a reasonable time 
even if none was fixed by the Court, it can’t be held to be of 
any avail to the appellant now. 


This brings me to the main question whether the applica- 
tion of the 13th November, 1925, should still be deemed to be 
pending as no final orders required by Art. 182 (5) of the 
Indian Limitation Act were passed on that application. This 
would depend on the effect of the order passed by the Court 
returning the application to the defendant-appellant in conse- 
quence of the interim stay being then in force. This was clearly 
a wrong order and it is therefore contended that the application 
should still be deemed to be undisposed of and thus held to be 
pending. The learned Counsel for the appellant has relied on 
a number of cases which lay down that in order to entitle a 
petitioner to treat an- application as in continuation or one for. 
revival of a previous application it should be found that the 
order dismissing the first application was wrong or that the first 
application was not properly disposed of. (See Pattannayya v. 
Paitayyal, Appavoo Nainar v. Lakshmana Reddi, Ayisa 
Umma v. P.K. Abdullas, Krishnakaminee Debee v. Gireesh- 
chandra Mandals and Madhusudhan Kowor v. Girindra 
Narayan Singhat.) The principle on which these cases were 
decided is beyond controversy ; but they have been attempted to 
be distinguished by the learned Counsel for the respondent on 
the ground that the orders passed on the applications were not 
only illegal but the applications were physically in Court. He 
contends that when the applications had been returned to the 
appellant either improperly in 1925 or when the application 
returned for compliance with certain requirements in 1928 was 
not re-presented by him within a reasonable time it must be 
considered to be non est in the eye of the law and cannot be 
taken advantage òf by the appellant after the lapse of about 9 
years. The contention is undoubtedly plausible but is there 
any warrant in law for me to give effect to it when I find that 
the Court was not justified ın returning the application to 
appellant on the ground that an interim order for stay had been 
passed by it two days before? The application should have 
been retained in Court and any legal order that the executing 
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Court might bave considered to-be proper and which it was 
competent to give should have been passed thereon. As it is, 
no final order was passed on this applicdtion as required by 
Art. 182 (5) of the Indian Limitation Act. In the absence of 
any legal or proper order I am constrained to come to the 
conclusion that the application although not physically in Court 
must be yet treated to be pending and undisposed of. There is 
no duty cast on a decree-holder to make an application to 
revive an execution petition and the application of 1934 must 
be inthe absence of any such duty, taken to be a kind of 
reminder to the Court to take up his application for execution 
or restitution which has not been disposed of and to decide it 
according to law. I am fortified in this conclusion by a deci- 
sion given by my learned brother, Madhavan: Nair, J., and 
reported in Muhammad Abu Bakkar Maracair v. Ramakrishna 
Chettiar1. 

In the end it has been contended on behalf of the respon- 
dent that even if the application for restitution made in 1925 is 
considered to be pending up till now, the appellant should, none- 
the- less, be held to have been guilty of laches and delay and 
should therefore be held disentitled to make the application 
almost 10 years after the order was passed which entitles him 
to get restitution. Reliance has been placed in this connection 
on two cases reported in Sundaramma v. Abdul Khadors and 
Jagadisan Pillai v. Narayanan Chettiars. It is hardly necessary 
for me to examine these cases in any detail as I find that this 
question was not being: considered in either of them. The 
observations in the first case were made in summing up the 
effect of a decision by their Lordships of the Privy Council in 
Kamar-ud-din Ahmad v. Jawahir Lals, in which it had been 
held that the first petition for execution was not finally disposed 
of and that the subsequent application was both in substance 
and in form made with the object of reviving and carrying 
through a pending execution which was suspended by no act or 
default of the decree-holder. The facts in the second case were 
entirely different, No petition for execution was pending or 
undisposed of in that case and it was found that the decree- 
holder could have apple for execution at a time after 
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March, 1924, and the delay from March, 1924, to August, 1932, 


was: ; 
“On account of his own negligence or laches and not to any defect in-the 


decree or to any circumstances connected with the decree which prevented, 


him from putting in an application for execution.” 


I find, on the other hand, that in the present case, the 'peti- 
tion for execution filed by the appellant has not been finally 
disposed of so far and the interruption was not occasioned by 


any default or laches of the appellant. The interim stay was. 


obtained by the respondent and it was in consequence of this 
stay that the application for restitution was illegally returned 
to the appellant. 

Moreover, the objection as to laches or delay, based as itis 


on the equitable doctrine of English Courts cannot be allowed ` 


to prevail when the legal rights of a party toa proceeding come 
up before the Court for determination. It might have been 


different if the appellant were asking for an equitable relief.. 


He is asking for a legal relief in this case and the only question 
is whether this is barred by the statute of limitation. There is 
thus no room in such cases for the application of any equitable 
defence such as suggested by the learned Counsel for the 
Tespondent. 

In the circumstances the application made by the appellant 
in 1925 must be held not to have been disposed of and the 
application made in 1934 may be regarded either in the nature 
of a reminder or as one for continuance thereof. 

The result is that this appeal must be accepted and the case 


sent back to the executing Court for disposal of fhe application 


made by the appellant in 1925. 


In the peculiar circumstances söi the case, however, I shall: 


leave the parties to bear théir own costs throughout. 
S.V.V. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice BURN. 
Lakshmana Pillaiand others. Petitioners* (Rejected applicants) 
U. 
Govindam Pillai andothers.. Respondents (Newly appointed 
trustees). 


Civil Protrduré Code (F of 1908), S. 92—Scheme—Court carrying out 
provisions of—Judge presiding not persona designata— Orders passed appoin- 
ding trustees—Review and cancellation without suficient grounds, not proper, 
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The Judge or a Court carrying ont the provisions of a scheme framed 


Pillai for the management of a temple as a result of a scheme suit, acted asa 
Govindam ; Court and not as a persona designata. 
“Pillai. The Judge had power to appoint trustees to vacancies created in the 


office of trustees but no power to cancel the orders in the circumstances of 
2 case, where certain other applicants sought review and cancellation of the 
orders already passed, on the ground of their having been misled by infor- 
mation of an entry in the B diary as tothe adjournment of the hearing to 
some other date. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Trichinopoly 
dated Sth October, 1938 and made in O. S. No. 32 of 1913. 

S. T. Srinivasagopalachari for Petitioners. 

K. Bhashyam and T. R. Srinivasan for Respondents. 

The Court delivered the following - ; 

JUDGMENT.—This is an application to revise the order 
passed by the learned Subordinate Judge of Trichinopoly on 
5th October, 1938, in O. S. No. 32 of 1913. The suit was a 
scheme suit in which a scheme was framed for the Sri Kailasa- 
nathaswami temple at Tirumanur. Under the scheme the 
Subordinate Judge of Trichinopoly is entrusted with the duty 
of appointing trustees to fill vacancies as they arise. ‘The order 
of the lower Court shows that three vacancies arose in the office 
of trustee and the learned Subordinate Judge was moved to fill 
up the vacancies. The matter was posted for hearing to the 
28th July, 1938, and on that date the learned Subordinate 
Judge passed an order appointing the present petitioners as 
trustees. The order, however, was not issued from the office. 
On the Ist August, 1938, an application was made by one 
Manikkam Pillai who had been a candidate for the office of 
trustee to the Subordinate Judge praying that the order of the 
28th July appointing the three trustees should be set aside, 
that the matter should be reopened and the petition disposed of 
after hearing all the applicants. It was alleged in the affidavit 
filed in support of that application that on the morning of the 
28th July Manikkam Pillai and some other applicants came to 
the Sub-Court, found that a Sessions case was going on and 
were informéd (by whom it was not stated) that the petition 
would not be taken up that day. They were informed, he said, 
that the petition had been adjourned and posted to some day in. 
_.. Atgustand therefore Manikkam Pillai and some other applicants 
left the Court at about 2 p.m. The Subordinate Judge, they 


~ 
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‘learnt, had taken up the matter later in the afternoon about 
3-30 p.m. and had appointed the three present petitioners as 
trustees. On this application the learned Subordinate Judge 
gave notice to the present petitioners and on the 8th September, 
the learned Subordinate Judge decided to review his order of 
the 28th July and to inquire afresh into the matter of filling up 
the ‘vacancies in the office of trustees. He therefore called 
for fresh applications and on the 5th October he passed the 
order against which this revision petition has been brought. In 
that order the learned Subordinate Judge purports to cancel the 
appointments of the three petitioners for reasons stated by him 
and to appoint the three respondents. The petitioners’ case is 
that the learned Subordinate Judge had no jurisdiction to review 
or cancel the order which he passed on the 28th July appointing 
them as trustees. They therefore desire that the order of 
the learned Subordinate Judge should be set aside. 

Learned Counsel for the respondents maintains that the 
order of the learned Subordinate Judge was proper. He 
contends on the one hand that, if the learned Subordinate Judge 
was acting as a Court, he had inherent power to set aside the 
order which had been passed on the 28th July at a time when 
his clients were under a mistake or misapprehension. On the 
other hand, if the Subordinate Judge was acting only asa 
persona designata and not as a Court, learned Counsel for the 
respondents contends that his order is not liable to be revised. 
In support of his contention learned Counsel refers to the case 
reported in Moharmant Kuerv. Bhankumar Chandi and another 
case reported in Sivarao v. Gangammas. These cases, I think, 
are not parallel. The first is a case in which, owing to the 
omission of the Court's establishment, no notice was sent to one 
party and the latter case'is one in which, owing to the act 
of the Judge himself, one party was not fully jheard. In the 
present case it cannot, I think, be fairly alleged that there was 
any act of the Court by which the respondents or any other of 
the applicants for the office of trustee were misled. They do 
not say who informed them that the matter had been adjourned 
and would not be taken up on the 28th July. It has been stated 
that their Counsel looked into some rough B diary and saw 
therein’ an entry that this matter had -been adjourned to the 
23rd August, 1938. It is not proved who made such an entry 


“1. ALR. 1936 Pat. 176. , 2. (1934) 68 M.L.J. 667 LER. B8 Mad. 84. 
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or under what authority. If that was done by a clerk in the 
office on his own responsibility, that is not, in my opinion, 
sufficient to bring the case within the principle applied in the 
two cases quoted. With regard to the contention that the 
Subordinate Judge was acting as a persona designata, learned 
Counsel for the petitioners points out that in Ranganatha 
Thathachariar v. Krishnaswami Thathachariari, it was clearly 
held by a Bench of this Court that a Judge or a Court carrying 
out the provisions of a scheme decree acts as a Court and not 
as a persona designata. 

The contention ef the petitioners must, I think, be upheld. 
The learned Subordinate Judge had power to pass the orders 
of appointment which he passed on 28th July, 1938, but he had 
not, I think, power to cancel those orders in the circumstances 
of this case. As 1 have already stated, the respondents and the 
other applicants who went away on the 28th July were not 
misled or put into any disadvantageous position by reason of 
any act done by the learned Subordinate Judge or by anything 
which could be considered to be the act of the Court. When 
the learned Subordinate Judge appointed these three petitioners 
as trustees he conferred upon them, as the learned Counsel for 
the petitioners contends, the status of trustees and once they 
had got that status, they could only be removed by proceedings 
properly taken in the Court. It is not in my opinion possible to 
extend the inherent powers of the Court to cover such a case as 


this. Learned Counsel for the respondents contends that, since 
-tbese pétitioners themselves made applications to the learned 


Subordinate Judge for appointment after he called for ‘such 
applications on the 8th September, 1938, they clearly acquiesced. 
in his proceedings and ought not to be heard to object to 
them now. This, however, overlooks the -principle that mere 
acquiescence does not confer jurisdiction which is otherwise 
lacking. This petition’is accordingly allowed and the order of 
the learned Subordinate Judge dated 5th October, 1938, is set. 


„aside. The appointments made by the learned Subordinate 


Judge on the 28th July, 1938, will therefore take effect. The 
petitioners will recover théir costs of this petition froni the 
respondents. 

Iam informed that the appointment . of treasurer, has 
been filled but there is no dispute with srenate to that. 

KG Petiiion allowed. 


” : “1, (1923) LL.R. 47 Mad. 139. 
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PRIVY COUNCIL. . 
[On appeal from the High Court of Judicature at Fort 


l William in Bengal. ' 
Present :—Lorp Romer, Sik GrorGE RANKIN AND Mr. 
M. R. JAYAKAR. a, 
Bhupendra Mohan Roy and others .. Appellants* 
v. 
Srimati Purna Sashi Debi and others .. Respondents. 

Wills—Powers under—Necessity for strict observance —Authority to 4 
adopt to be exercised within 10 years by the midow—Aduption more than 11+ P.C. 
years after testator’s death—Vuhdity—Gift over of surplus income to charity Bhupendra 
—Vakdity. Mohan Roy 

v. 


A testator died having provided by his will that if he had no son by his 


widow, or if such a son died; she might adopt 5 sons successively (one on the Purp Sashi 


death of another) the adopted son to be the owner of the.estate. The adop- Debi. 
tion was to be, within ten years of the testator’s death, of a son from among 
the sons of the testator’s three brothers or of his step-brother. If it should 
prove impossible to adopt any such son, then, after ten years, and within the 
next two years, she might adopt a son from among the sons of other agnatic 
relations of the testator. The will then made provision for, inter alia, the 
maintenance of the testator’s mother and widow, and for the payment of the 
surplus income of the estate for the establishment and maintenance of a 
certain charity, in the event either that the testator should have no son, or 
that such a son should die sonless, or that no son should be taken in adoption, 
or that such-an adopted son should die sonless. More than 114 years after 
the testator’s death, the widow purported to adopt one of his nephews, and 
he died without issue a short time afterwards. It would have been quite 
possible for the widow to adopt a nephew of the testator within the ten years 
prescribed by the will. Ona claim by the widow to be entitled to the estate 
as heiress of the adopted son who, according to the will, had been the “owner 
of the estate”, 

Held, (1) that it was established law in such a case that the authority to 
adopt given by a husband to his widow must be strictly followed; that, on 
the true construction of the will, the power given to the widow was to adopt 
within ten years after the testator’s death; and that the purported adoption 
was accordingly invalid, it being immaterial that the will did not expressly 
state that an adoption of one of the testator’s nephews after that period 
should be void, since the detet mining factor was, not what the will declared 
should be void but what was the power of adoption conferred by it, and since 
that power was expressly limited and must, as laid down by the authorities, 
and in accordance with the general principles applicable to powers, be strictly 
observed. 

Mutsaddi Lal v. Kundan Lal, (1906) 16 M.L.J. 174: L.R. 33 I.A 55: LL.R. 
28 All. 377 (P.C.) and Sitabot v. Bapu Anna Patil, (1920) 39 M. L. J. 106: 
L. Ri 47 I. A. 202: LL R. 47 Cal. 1012 (P.C.), followed 

(2) That, in the event which had happened of no adoption being made, 
the gift over in favour of the charity was valid and took effect ten years after 
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the testator's death, the gift over in the event of there being no adoption being 
severable from the gift over in the event of an adopted son’s dying sonless. 


Quaere, whether, if there had been a valid adoption, the gift over in the 
event of the adopted son’s dying sonless would have failed for remoteness. 


(3) That, inasmuch as the right to ‘receive the surplus income of the 
estate, after fulfilment of the requirements of the will, vested in the widow, 
and as the gift to the charity was contingent and could not carry that income 
until it had become absolute, the widow was entitled to the surplus income 
which had accrued during the ten years before the gift tothe charity became 

absolute, and was entitled to an account accordingly. 


Appeal from a judgment of the High Court, Fort William 
in Bengal, dated 20th May, 1935 (Mitter and Rau, JJ.) rever- 
sing a judgment and decree, dated 17th June, 1932, of the First 
Additional Subordinate Judge, Dacca. 

The facts are fully stated, and the relevant provisions of the 
will set out im extenso, in the judgment of the Board. 

J. M. Pringle for Appellants. 

J. M. Parikh for Respondents. 

7th July, 1939. Their Lordships’ judgment was delivered 
by : 3 

Lorp Romgr.—This is an appeal froma decree of the High 
Court of Judicature at Fort William in Bengal dated the 20th 
May, 1935, reversing the judgment and decree of the First 
Additional Subordinate Judge of Dacca dated the 17th June, 
1932, whereby he had dismissed with costs a suit brought by the 
first respondent Srimati Purna Sashi Debi (hereinafter called 
the respondent) against the appellants and others. 

The respondent is the widow of one Bhabendra Mohan Roy 
(hereinafter called the testator) who died on the 11th January, 
1915, having made his will on the day preceding his death. He 
left a daughter surviving him but no gon. He also left him 
surviving his three brothers (who are the appellants) and a 
step-brother, one Rajendra Mohan Roy. 


Inasmuch as the questions to be determined upon this 
appeal are concerned with the proper construction and effect of 
the will, the material portions of it must be set out in full. 
They are as follows :— 


"2. If no son be born to me of my loins or if such a son dies after birth, 
my wife Srimati Purnasashi Debi will be permitted, for the purpose of per- 


-forming the Sradh, funeral rites and for offering water and {funeral cakes to 


my_ancestars, ta take five sons. successively (Cone on the death of the other) 
and that adopted s son will be the owner of the estate, and will be, on attaining 
majority, entitled to take the estate from the hands of the Executors; ; and I 
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grant her permission to take son in adoption as ‘aforesaid Before I | gave 
her oral permission to take son in adoption in that manner: 


“3 Within ten years after my death my aforesaid Wife, in accordance 
‘with the provision mentioned in paragraph 2, will take a son in adoption from 
amongst the sons of my three full brothers or from amongst those of my 
step-brother Srijut Rajendra Mohan Roy. If it be impossible to take in 
adoption a son from amongst the sons of any one of them, then, after the 
expiry of ten years and within the next two years, she will take, ather own 
choice, a son in adoption from amongst'the sons of my other agnatic relatives, 
‘In the absence of that or 1f that is not possible, she will take a son in adòption 
from one of my own Gotra or from a different Gotra. She will take the first 
son in adoption within twelve years as aforesaid. If the said son dies sonless, 
she will be entitled to take a second son in adoption even after the said 
period of twelve years, My aforesaid wife will be entitled to adopt five sous 
in succession, one on the death of the other, in the aforesaid manner. 


“4. My full brothers, mentioned in paragraph 1, are my well-wishers 
and faithful objects of my love; and I have been living with them in Ejmali 
and inthe same mess. My two elder brothers have been properly looking after 
and managing the estate even during my lifetime. Accordingly, I dppdint my 
full brothers Srijut Bhupendra Mohan Roy, Srijut Prithwindra’ Mohan Roy 
and Sriman Hiranya Mohan Roy, Exécutors to the estate, after my death till 
my son or my adopted’son or, if they die during their minority, till their sons 
attain majority. They will together, or in the event of the'death, inability or 
absence of the one the others will manage and look after the estate. For the 
welfare or for the necessity of the estate they will be able to settle perma- 
nently, or in Putni or in Ijara the whole or any portion of my inimovable 
property. They shall not be able to do any act detrimental to the estate, or 
to transfer or encumber the same. The Executors will perform the religious 
rites and duties of my ancestors and other festivities, according to their con- 
sideration and the custom of my family, the expenke's of which will be borne 
by the estate left by me. They will maintain my mother, wife, daughter and 
others mentioned in paragraph 5, and pay their monthly allowance from the 

estate left by me. The Executors and their representatives will be bound to 
act according to the provisions of the Will of my deceased father Sudhendu 
Mohan Roy. Nobody will be able at any time to demand or take’ any 
accounts of income and expenditure from the Executora, 

“5 My mother Srijukta Harakamini Debi, of whom I was born, will je 
entitled to maintenance out of my estate according to share, in accordance 
with my father’s Will, and a sum not exceeding Rs. 2,000 should be spent out 
of my estate for her Sradh ceremony, My wife, Srimati Purnasaghi Debi, 
will be under the care of my Executors and under the care of my son or 
adopted son when he would attain majority. She will be entitled to mainten- 
anceand all expenses for religious rites, pilgrimage, etc., out of the estate 
according to the circumstances of the estate and directions of the Executors. 
If my aforesaid wife be not on good terms with them, she will be entitled to 
a monthly maintenance allowance at the rate of Ra. 20 during her life and to 
a sum of Rs. 1,000 at a time ont of my estate for the expenses of her pilgrim- 

age, and she will further be entitled’to live ina ptoper Rouse ih my residential 

homestead. My only daughter Srimati'Binapani Debi is at Present minor 

and unmarried. All the expenses of her marriage wil] have to be paid opt of 

my estate in accordance with the custom of ny family, dod my estafe will 

bear the: cast of her maintepance -till ber marriage. If she- lives ‘dt ber 
61 
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husband’s house after her marriage, she will receive Rs. 5 per month during 
her life out of my estate, and if she lives at my own house she will be 
entitled to maintenance out of myestate. If she be not on good terms with 
my heirs or successors in interest and if she wants to live in my own village, 
then my heirs and successors-in-interest should be bound to give her separate 
lands and houses according to the circumstances of the estate, and she will 
be entitled to a monthly allowance of Rs. 20 during her lifetime on account 
of her maintenance out of my estate; and she will be entitled to get proper 
sum of money out of my estate on the said accounts. If any other daughter 
is born to me, then she also will be entitled to maintenance, monthly allow- 
ance, marriage expenses, homestead and houses, etc, just like the aforesaid 
Srimati Binapani. 


“6. My three brothers executors, will together or two of them or one 
of them will take the probate of this Will and will administer and manage 
the estate left by me till my son or grandson attain majority, being vested 
with all the responsibilities and power as mentioned in this Will and by 
paying off all the debts. i : 


“7. If there be no son born of my loin, or if such a son die sonless after 
birth, or if perchance, no son be taken in adoption, or if the son taken.in 
adoption die sonless, then the Executors or any of them_or, in the event of 
their disagreement the Collector of Dacca will establish at my own native 
village Rawail, the place of my residence, a school or a charitable dispensary 
named after me and will spend the whole amount of surplus of my estate for 
its maintenance. To the above effect, being in full possession of my senses 
and in tranquil state of mind, I execute to-day this Will, being in Calcutta at 
19, Hara Chandra Mallick Lane. Finis. Dated 26th Pous, 1321 B.S.” 


As already stated, the testator died on the 11th January, 


1915. Ten years then passed without the respondent’s taking 


any steps to adopt any one of the sons of the testator’s brothers 
or step-brother. This was in no way due to any difficulty in 
finding sucha son. It seems to have been a deliberate omission 
on her part. The learned Subordinate Judge has examined the 
evidence about this in some detail and has summed it up in 
these words :— 


_ “So there is not only no evidence that the plaintiff even made any genuine 
endeavour to take any of her husband’s brothers’ sons in adoption within 10 
years and failed, but there is evidence in the contrary direction that defen- 
dants 1 and 2 (é.¢., two of the appellants) offered their sons for adoption to 
the plaintiff but she did not adopt.” i 


On the 13th August, 1926, however, the respondent 
purported to adopt an infant son of one of the appellants. That 
the adoption took place in fact is not now in dispute. The 
only question about it is whether it was a valid adoption seeing 
that it was not made within 10 years of the testator’s death. 
On the 24th November, 1926, the adopted son died: sonless. 
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It was in these circumstances-that the respondent instituted 
tHe present suit on the 20th January, 1928, claiming that the 
appellants as executors of her husband’s will should put her in 
possession of the properties to which she was entitled at his 
death. She also claimed to have an account taken of the 
income of such properties. Her contention was that the 
adopted son had become by virtue of the express words in cl. 2 
of the will “the owner of the estate,” and that upon his death 
she became entitled to the estate as his heiress. As to cl. 7 of 
the will which contains a gift over in favour of charitable 
purposes in the event (amongst others) of the son taken in 
adoption dying sonless, she contended that the gift over was 
void on the ground that it was repugnant to the absolute gift to 
the adopted son contained in cl. 2. This was, of course, on the 
assumption that the adoption was valid. If that assumption 
proved to be ill-founded, she claimed to be entitled to the pro- 
perties as heiress of her husband, alleging that the gift over in 
the event of no son’s being taken in adoption was void on the 
grounds of remoteness and uncertainty. . 


The suit came on for hearing before the Additional 
Subordinate Judge at Dacca on the 17th June, 1932. He held 
that the adoption was invalid as not having been’ thade within 
the 10 years limited by the will He thought, in view. of certain 
authorities, to which their Lordships will refer later, ‘that the 
power to adopt given to the respondent was one that had to be 
strictly followed. He held further that the gift over in cl 7, 
in the event which had happened of no son’s having been taken 
in adoption, was valid in every respect. . The result, as already 
stated, was that the respondent’s suit was dismissed with costs. 


The respondent then appealed to the High Court. The 
appeal was successful. It was held that the adoption was valid, 
Mitter, J., in whose judgment Rau, J., concurred, agreed with 
the Subordinate Judge that under the Bengal School of Hindy 
Law an authority to adopt given by a husband to his widow 
must be strictly followed. “No one”, he said, “would quarrel 
with this proposition of law”. But he thought that according 
to the true construction of the testator’s-will the authority given 
to the widow to adopt a son of one of his four brothers could 
be exercised at any time within 12 rar from the testator’s 
death. He said:— . 
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“Tn our opinion on a reasonable construction of the will, even on a literal 
construction of it, the proper way to read it is to hold that there was no 
prohibition with reference to thé taking in adoption of the nephews of ‘her 
husband beyond the period of 10 years and within 12 years of the testator’s 
death and by the adoption of the nephew within 12 years the wishes of the 
testator were ‘complied with.” 


And a little later he said :— 


“We have to see on the authorities whether there is an intention within 
the four corners of the will as expressing that the nephews are to be 
excluded beyond the period of [0 years. As we have already said that seems 
to us to be an unreasonable construction to pift upon the will.” 


_' The adoption having been in their opinion validly made and 
the’ adopted son having died sonless, it necessarily followed 
that the respondent had power at any time thereafter to take 
‘four more sons in adoption successively. In order, therefore, 
to determine whether the gift over contained in cl. 7 of the will 
had taken effect by reason that the son taken in adoption ‘had 
died sonless, it might be necessary to.wait until the death of the 
respondent. ‘What, then, was to happen in the meantime to the 
testator’s estate which had vested in the son whose adoption had 
been held to be good? This question was answered by the 
High.Court in the. | Tespondent’s favour. They held that the 
estate had vested in her ag heiress of the adopted son, and that 
she was entitled forthwith to be put into possession of it and 
to administer it. They considered that any other conclusion 
would be inconsistent with the Hindu law that the succession 
to an estate can never ‘remain in abeyance. 


It is, in their Lordships’ opinion, established law that in 
such a case as the present the authority to adopt given by a 
husband. to his widow must be strictly followed. In the case of 
Mutsadds Lal v. Kundan Lali, the law upon the subject was 
stated by the Privy Council to be as follows :— 

“All the schools of Hindu law recognise the right of the, widow to adopt 
a gon to her husband ‘with the assent of her lord’, Itis equally well estab- 
‘lished that this assent may be given either orally-or. in writing; that, when 
given, it must be strictly pursued; that she cannot be compelled to act upon 
it unless and until she chooses to do so; and that in the absence of express 


direction to the contrary, there is no_limit to the time within which she may 
exercise the power conferred upon her.” ,, ' 


- Much tQ, the same effect was said by Lord Buckmaster 
when delivering the judgment « of ‘the Privy Council in Sitabai 
w. Bapu Anna Patil : = 1; 

ppu AT ARE T E E T E T E TE 
on ` 4, 71906) 16 M.L.J 174: L.R. 33 LA. 55: LL.R. 28 All. 377 (B.C), `` 


2. (1920) 39 M.L.J. 106: L.R. 47 I.A. 202: 1.L.R.47 Cal, 1012 (P.C). - 


at os tone E A $o 9 u 
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“According to the Bombay School of Law the duty of a Hindu widow to 
obey ber husband’s command compels her to act upon any mandatory direction 
that he may give by will as to the way in which her power of adoption should 
be exercised.” f 

Their Lordships so far are in complete agreement with the 
High Court. But, with all respect to that Court, they are 
unable to agree that in making the adoption of ‘her husband’s. 
nephew more than 11 years’after his death the respondent was 
acting in strict conformity, with. the authority given to. her by: 
the will. It js true that the will does not in terms state that an’ 
adoption of one of the sons of her husband’s brothers or step- 
brother after the expiration of 10 years from his death should 
be void. That, however, is not the point. The question, is not 
what the will gays shall be void, but what is the power, of 
adopting such a-son that is given to the respondent. In their, 
Lordships’ opinion the answer to this question is plait. ‘It is 
the power set forth in the first paragraph of cl. 3 of the will, 
namely: a power to adopt within 10 years after the testator’s 
death. Their Lordships are unable to find anything in the will 
either preceding or succeeding. this paragraph na can be 
regarded as in any way enlarging this power. 


The power is expressly limited, and in accordance with ‘the 
authorities and in accordance with the general principles appli: 
cable to powers the express limitation must be strictly observed: 


_ + For these reasons their Lordships agree with the decision 
of the Subordinate Judge that the adoption was invalid.. 


They also agree with him that the gift over contained in 
cl. 7.of.the will in the case of no son’s being taken in adoption 
was valid in the events which happened, and took’ effect upon 
the expiration of 10 years from the death of the ‘testator. 
Their Lordships express no opinion upon the question whether; 
if there had been a valid adoption, the gift < ver inthe eveht of 
“the’son taken in adoption” dying sonless Would of would not 
have failed for remoteness. For’ the gift over in ihg event óf 
no son’s being taken in adoption is'clearly severable’ ‘frdm the gift 
over in the_other event just mentioned, and necessarily would 
take-effect, if it took effect at all, at the latest upon the expira- 
tion of the period of 12 years from the death of thè-testator of 
the earlier death of his widow. In the events that happened it 
took effect upon the expiration of 10- years. from the -testator’s 
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death inasmuch as it was not impossible for the respondent 
within that time to take in adoption one of the sons of his 
brothers or step-brother. 


It was, however, contended on behalf of the respondent 
that, even so, the gift over was invalid on the ground that, 
between the death of the testator and the expiration of the 10 
years, the succession to the estate would be in abeyance, and 
that this was contrary to Hindu law. Their Lordships do’ not 
desire in any way to question this principle of the Hindu Law 
of succession. But it has no conceivable application to the 
present case, Upon the death of the testator any interest in his 
estate not effectually disposed of by his will would vest at once 
in the respondent as his heiress. There could not therefore be 
any abeyance of the succession. If the surplus income from his 
estate after making the provisions detailed in cls. 4 and 5 of the 
will had not been effectually disposed of, the right to receive 
such surplus income vested in the respondent. In truth it was 
not so disposed of, for the gift over of the residuary estate of 
the testator in favour of the charitable purposes mentioned in 
cl. 7 of the will was a contingent gift and would not therefore 
carry the income accruing before the gift vested. In these 
circumstances the respondent is entitled to have an account 
taken of that income and to be paid what shall be found due 
upon taking that account, and her suit ought not to have been 
dismissed altogether. It ought, however, to be stated in justice 
to the learned Subordinate Judge that this aspect of the matter 
does not appear to have been called to his attention. 


In their Lordships’ opinion the right course to take in all 
the circumstances is to discharge the decree of the Subordinate 
Judge and also the decree of the High Court except in so far as 
it directs payment of the court-fees out of the estate; to direct 
that an account be taken of the surplus i income of the testator’s 
estate accruing during the 10 years immediately succeeding the 
death of the testator; and to direct payment by the appellants to 
the respondent of what shall be found due on taking such 
account. Their Lordships will humbly advise His KAST 
accordingly. 


Their Lordships think that this is a proper case for directing 
that the costs of the appellants and the respondent both in the 


TI] THE MADRAS LAW JOURNAL REPORTS. 487 


Courts below and of this appeal should be raised and paid by the P.C, i 


appellants out of the estate of the testator. Bh 
Solicitors for Appellants: A. J. Hunter & Co. Mokas Roy 
Solicitors for Respondents: Stanley, Johnson and Allen. pormat pi 
RCG Debi. 
K. S. Decrees of both Courts in India discharged. pon 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN. 


Veerana Kone .. Appelani* (Accused No. 1—Prisoner). 

Indian Penal Code (XLV of 1860), S. 364—Comviction under—Evidence,  Veerana 
nature of ~Admissibility of accused's statement to Police O ficer—How much Kone, 
of it admissible under S.27, Evidence Act (I of 1872). In re. 


Where the appellant had been convicted for offence under Ss. 364, 201 
and 202, Indian Penal Code, and the evidence could only prove that the 
appellant had abducted the deceased in order that he might be murdered but 
there was no evidence of the commission of the offence under S. 364 except 
the statement made by the appellant to the Sub-Inspector of Police, 


Held, that the whole of the statement was not admissible under S. 27 of 
the Evidence Act. The sole evidence relevant under S. 364 was that of the 
deceased’s mother who stated that the appellant had accompanied the 
deceased before the alleged murder. It was highly possible that the accused 
did kidnap the deceased, but there was no legal evidence of it and hence the 
conviction under S. 364 should be set aside. 


Appeal against the order of the Court of Session of the 
Madura Division in Case No. 149 of the Calendar for 1937. 

Appellant not represented. 

A. S. Stvakaminathan for The Public Prosecutor for the 
Crown. 

The Court delivered the following 

JupGMENT.—The appellant has been convicted by the learned 
Sessions Judge of Madura for offences under Ss. 364, Indian 
Penal Code; 201 and 202, Indian Penal Code. He was tried 
along with two others for the murder of one Mayalagan on or 
about the 5th of May, 1937. Mayalagan left his home on the 
morning of that day with the intention of going to Vellaikundram. 
His mother P. W. 4 says that the appellant came at the time 
that her son was starting and accompanied him. Mayalagan 
did not come back home and after some days his mother went 
to Vellaikundram and made enquiries about him and when it 





* Cri. Appeal No. 80 of 1938. , 14th April, 1938, ,. 
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was found that he had not been to Vellaikindram she questioned” 
the first accused, the. present appellant. He told her that her. 
son had gone to Madura: Search in Madura proved fruitless 

and when: P, W. 4-again questioned the appellant he said that 
he had gone to Melakottai. She could not find him there and 

when she questioned the appellant a third time he-said-that 

Mayalagan had gone to Ayyankottai. These varying statements 
of the appellant made P. W. 4 suspect him and on the 29th of 

May; she made a complaint to the Village Munsif that her son 

was missing and that this appellant who had gone with him had 

given discrepant accounts of the places to which he had gone.- 
The appellant was arrested on the 31st of May, and when ques- 

tioned by the Syib-Inspector of Police, P. W. 11, he made a 

long confession in the course of which he described where the 

dead body of Mayalagan had been concealed. He took the Sub- 

Inspector and other witnesses to the place near Alagarkoil 

where there were borehole latrines and there he showed two’ 
borehole latrines in one of which a headless trunk and in the 

other.a haman head were found. It was impossible to identify 

the corpse since putrefaction had set in in every part, but along 

with it were found articles of clothing which were identified by 

the mother and sister of Mayalagan. It was also proved that 

Mayalagan had had his left tibia fractured in March, 1936, and 

that the left tibia of the corpse had been broken. It was there- 

fore clear without the possibility of reasonable doubt that the 

corpse was that of Mayalagan. 


Against the second and third accused, thére was nó evidence 
except the statement made by this appellant who allegéd that 
he at their instance had persuaded the deceased to go towards 
the hills in order that they might kill him. He alleged” that the 
murder had been committed by the second and third acctised.. 
The ‘learned- Sessions Judge acquitted the’ second and third. 
decused but convicted the first accused of abducting Mayalagan 
in order that he might be murdered and sentenced.him to ten. 
years’ rigorous imprisonment for that offence. He convicted: 
Him also under S. 201 for ‘assisting in concealing the body of 
Malayagan and sentenced him to seven years‘ rigorous imprison- 
ment. He convicted him also under S. 202 for intentionally 
omitting to give information of an offence of which he was 
legally- bound-to give information: -and sentenced ‘him to- six 
months’ tigorous imprisonment. seu e d 
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‘The conviction under S. -364, Indian Penal Codé, cannot 
‘be supported. There is no evidence of the commission of.this 
offence except the statement Ex. K made by the appellant to the 
Sub-Inspector of Police. I cannot agree with the learned 
Sessions Judge that the whole of this statement was admissible 
under S. 27 of-the Evidence Act. The preamble in which the 
appellant alleges that the second and, third: accused ‘instigated 
him to take the deceased to the hills in order that he might be 
murdered cannot be said to have any relation to the discovery of 
the corpse in the borehole latrines. The sole evidence relevant 
ander S. 364 is that of P. W. 4 who merely says that the 
appellant accompanied her son when he was going to Vellai- 
kundram. I therefore set aside the conviction under S. 364, 
Indian Penal Code, and the sentence of ten years’ rigorous 
imprisonment. It is quite possible—indeed highly probable— 
that the accused did kidnap the deceased, but there is no legal 
evidence of it and therefore this appeal must be allowed in 
regard to that offence. The convictions under Ss. 201 and 
202, Indian Penal Code, are correct. The sentences are not 
excessive; they are confirmed. 

K. C. È , Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-  PRESENT:—-Sir ALFRED Henry Lionzt Legacy, Chief 
Justice AND MR. JUSTICE PATANJALI SASTRI. 
A. P. M. Syed Ibrahim Sahib 

and brother .. Appellants* (Appellants) 
v. i 

V. S. Gurulinga Aiyar .. Respondent (Respondent). 
~ Indian Partnership Act (IX of 1932), Ss. 69 and 74 —Swit by unregistered 


firm—Right accrued before the Act—Sutt f maintatuable—S.74 subordinate 
to S. 69 (2). 

S. 69 (2) of the Indian Partnership ae 1932, should be read as being 
subordinate to S. 74 and therefore a snit filed by a firm to enforce rights 
which had accrued before the commencement of the Act could be ‘maintained 
in spite of the non-registration of the firm. Before the Act came into force 
there was no register and a firm therefore had the right to file a suit without 
any formalities other than those required by the Civil Procedure Code and 
the Stamp Act and that right is saved by S. 74. 
~ The majority view in Girdharilal Son & Co. v. Kappint Gowder, (1938) 
2M.L.J. 44, approved and followed. 


` Appeal under cl. 15 of the Letters: Patent against the 
judgment of the Hon’ble Mr. Justice Stodart dated 1st March; 








. * LLP. No. 74 of 1937.. 


16th March, 1939.. 
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1937 and passed in S. A. No. 138 of 1936 preferred tothe High 


" Court against the decree of the Court of the Subordinate Judge 


of Vellore in A. S. No. 97 of 1935 (O. S. No. 716 of 1933, 
District Munsif’s Court, Vellore). 


S. Ramachandra Atyar for Appellants. 


K. Bhashyam and V. C. Veeraraghavan for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.—The question which arises in this appeal 
is whether S. 74 of the Indian Partnership Act, 1932, which 
saves rights and remedies which existed before the Act came 
into force, should be read as being subordinate to S. 69 (2), 
which requires a firm to be registered before instituting a suit 
to enforce rights, or whether S. 74 should prevail. The facts 
are simple. The appellant firm filed a suit in the Court of the 
District Munsif of Vellore claiming from the respondent a sum 
of Rs, 846-13-2 with interest. The respondent was in the employ 
of the appellant firm and was given charge of a branch office. 
It was said that he had withdrawn his account to the extent of 
the amount claimed. The defence was that the respondent was 
entitled to a share in the profits of the firm and that if the 
profits were taken into account there was no indebtedness. The 
firm had not been registered under the provisions of S. 58 of 
the Partnership Act when the suit was filed, but during its 
pendency registration was effected. When the respondent 
discovered that the appellant firm had not been registered before 
the institution of the suit he applied for leave to amend his 
written statement and include a plea that the suit could not be 
maintained by reason of the non-compliance with the Act. The 
amendment was allowed and an additional issue was framed. 
The District Munsif found that the respondent was indebted to 
the appellant firm in the amount claimed, but refused to grant a 
decree on the ground that the firm had not been registered before 
the plaint was filed. The suit was accordingly dismissed. The 
appellant firm appealed to the Subordinate Judge of Vellore, 
who concurred in the decision of the District .Munsif. The 
appellant firm then appealed to this Court. The appeal was 
heard by Stodart, J., who also accepted the contention of the 
respondent that the suit was bad on account of the failure to 
register the firm before-the suit was.launched.. The learned 
Judge, however, granted a certificate under cl. 15 of the Letters 
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Patent and the question now comes before this Court for 
decision. a 


S. 69 (2) of the Partnership Act states that no suit to 
enforce a right arising from a contract shall be instituted in 
any Court by or on bebalf of a firm against a third party unless 
the firm is registered and the persons suing are or have been 
shown in the Register of Firms as partners in the firm. S. 74, 
however, states that nothing in the Act or any repeal effected 
thereby shall affect or be deemed to affect inter alia: 

“ (a) any right, title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of this Act, or (b) any legal 
proceeding or remedy in respect of any such right, title, interest, obligation 
or liability or anything done or suffered before the commencement of this 
Act.” ; 

The question now under discussion arose in the case of 
Girdharilal Son & Co. v. Kappini Gowdert, which came in the 
first instance before Pandrang Row and Venkataramana Row, 
JJ. Pandrang Row, J., having in mind the fundamental principle 
that existing rights are not to be taken away except by an 
express enactment or by an enactment which clearly expresses 
this intention, held that S. 69 (2) does not prevail over S. 74 
and that a suit filed bya firm to enforce rights which had accrued 
before the commencement of the Act could be maintained in spite 
of the non-registration of the firm. On the other hand Venkata- 
Tamana Rao, J., considered that S. 69 (2) must prevail and 
was apparently of the opinion that S. 74 was merely inserted in 
order to save a suit which was pending at the time the Act came 
into force. As the result of the disagreement the case was 
te-argued before Varadachariar, J., who agreed with Pandrang 
Row, J. ' 

The opinion of Pandrang Row, J. and Varadachariar, J., 
is supported by the decision of Sulaiman, C. J., in Danmal 
Parshotamdas v. Baburam Chhotelals, the decision of the 
Bombay High Court in Revappa Nandappa Hattarki v. Babu 
Sidappa Erandoles and the decision of the Rangoon High 
Court in In re Sooniram Ramniranjandass v. Junjilal4. In his 
judgment in Revappa Nandappa Hattarki v. Babu Sidappa 
Erandole8, Beaumont, C. J., referred to Girdharilal Son & Co. v. 
Kappint Gowder! and concurred in the judgment of Sulaiman, 





1. (1938) 2 M.L.J. 44. "2. (1935) LL.R. 58 AIL.495. 
3, (1938) 40 Bom.L.R. 1275, 4. (1938) Rang. L.R. 371 (F.B.). 


Leach, CJ : 
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C. J., in the Allahabad case: In the last mentioned case- Bennet,’ 
J, was not in agreement with Sulaiman, C.J. He preferred. 
the decision of the Calcutta High Court in Surendranath De v. 
Manohar Del, where it was held that S. 69 (2) would apply-to, 
suits for enforcement of claims which accrued before the. 
commencement of the Act, if such suits were started after S. 69 
(2) had come into operation. The Calcutta High Court laid, 
great stress on the provision in the-Act that S. 69 (2) should. 
not come into operation until twelve months after the rest of 
the Act had come into force. The Calcutta decision has been 
followed by the Patna High Court in Shasad Khan v. ' Darbar 
Babu Kuchhi. and by the Lahore High Court in Krishan Lal- 
Ram Lal y ,1bdul Ghafur Khan’, but the judgments in those 
cases do not carry the matter any furtber. The majority decision 
of this Court in Girdharilal Son & Co. v. Kappin Gowdert 
is binding on us and the matter could be left there, but as it has 
been suggested that we should refer the question to a Full Bench 
I will set out our reasons for agreeing with it. ` 


There is no ambiguity in the wording of S. 74. It says 
definitely that nothing in the Act shall affect or be deemed to afféct: 
any right, title, interest, obligation or liability acquired or accrued 
before the commencement of the Act and that the Act shall not 
affect any legal proceeding in respect of any such right, title, 
interest,-obligation or liability or any thing done or suffered before 
the commencement of the Act. Therefore the rights and remedies 
which accrued before the commencement of the Act are left 
entirely untouched. Before the Act came into force there was no 
register and afirm therefore had the right to file å suit without 
any formalities other than those required by the Code of ,Civil 
Procedure and the Stamp Act. In the Calcutta case Surendra- 
naih De v. Manohar Dei, it was suggested that the words 
“before the ‘commencement of this Act”? should be read in con- 
junction with the words “any legal proceeding or remedy”, but 
in our opinion to do this would be doing violence to the wording 
of the section. The section is a saving section and if effect is 
to be given. to the words used S.-69 (2) cannot apply ina 
case like the one before us. 





1. (1934) I.L.R. 62 Cal. 213. 2. (1936) ILL.R. 15 Pat. 810. 
3. (1935) LL.R. 17 Lah. 275. 4. (1938) 2ML. 44 !) * 
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Having indicated our opinion on the question of law the 
learned Advocate for the respondent suggested that we should 
send the case back to the Subordinate Judge for his finding on 
the issue as to the amount due to the appellant firm. This 
suggestion cannot be accepted. The District Munsif’s findings 
of fact were not challenged before the Subordinate Judge. The 
‘appeal was confined to the question of law, and the respondent 
must therefore be deemed to have accepted the findings of the 
District Munsif. The Subordinate Judge has stated in his 
judgment that the respondent did not seem to have any real case 
on the merits and had not attacked the findings of the District 
Munsif. It is now too late to do so. The District Munsif has 
found that the appellant firm was entitled to a sum of 
Rs. 846-13-2 with interest at 9 per cent. per annum from the 
7th March, 1934. Therefore there will be a decree in favour 
of the appellant firm for.this amount with interest at the agreed 
rate from the date just mentioned to the date of the judgment 
of the District Munsif, namely, 27th March, 1935, with further 
interest at the Court rate on the decretal amount from that date 
‘until payment or realisation. The appellant firm will also be 
‘entitled to costs throughout on the principal amount. 

S. V. V. . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—Mr- Justice WADSWORTH. 
‘Ramakrishna, minor by his guardian 
ad ltem Arkul Narayana Bhatta.. Appellant* (2nd Respon- 





dent) 
i v. f : 
“‘Panchamal Narasimha Kamath 
(dead) and others ; .. Respondents (Petitioners 
f 1 and2 and Ist Re- 
spondent). 


. Transfer of Property Act (IV of 1882 as amended), S. 55 (4) (b)— 
Vendor's lien—Money reserved with vendee for discharging debt—Absence of 
novation with eréditor—Subsistence of statutory ken—Enforcemeni of lien 
agoims! purchaser with notice. 

The statutory lien created by S, 55 (4) (b) of the Transfer of ‘Property 
Act must operate to the extent to which there is any portion of the purchase 
money lying unpaid in the hands of the vendee or his transferee with notice. 
Jf there is a novation or a direct undertaking between the vendee and the 
‘creditor for the payment t ‘to tie fatter of the money retained i in” ‘the vendes 


Ł 
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hands, then that money may cease to be a part of the unpaid purchase price 
and may become a debt payable only to the creditor in respect of which there 
can be no occasion fora llen in favour of the vendor. But when there is no 
privity between the vendee and the creditor who is‘to be paid off, the money 
it the hands of the vendee, whatever be the purpose for which it is retained, 
remains in fact money at the disposition of the vendor who can presumably 
countermand the instructions given to the vendee as to the disposal of that 
fund. Itis therefore the vendor's money in respect of which he is entitled 
to the statutory lien and he can enforce toal right as aga a purchaser of 
the property with notice. - 


Appeal against the order of the District Court of South 
Kanara dated 7th February, 1935 and made in A. S. No. 219 
of 1934 preferred against the order of the Court of the District 
Munsif of Mangalore dated Ist day of August, 1934 and made 


in R. E. P. No. 371 of 1934 in O: S. No. 6 of 1932. 


E. Vittal Rao for Appellant. 
K. Sanjiva Kamath and K. P. Sarvothama „Rao for 


Respondents. 


The Court delivered the following 

JupGmEnT.—This appeal is against an order making 
absolute an attachment of a vendor’s lien in execution of a 
mortgage decfee. The appellant is the transferee from the 
original vendee. There were three items sold two of which 
were covered by-a-mortgage. The vendee retained with himself 
asum of money sufficient to discharge the mortgage and the 
interest thereon. He did not discharge the mortgage but sold 
the three properties to the present appellant, the transfer also 
reciting the fact that money had been retained for the discharge 
of the mortgage. The appellant also did not discharge the 
mortgage. . Consequently the mortgagee has sued thereon and 
in execution of his mortgage decree the two items actually 
covered by the mortgage have been sold. The mortgagee is 
now seeking to recover the balance due under the mortgage 
decree by attachment and sale of the original mortgagor’s lien 
as vendor over the third item which was no part of the mort- 


gaged property. s 
It is contended. that when a vende retains in his hasida 
part of the purchase price for payment to a mortgagee of a 
portion of the property sold, the vendor’s lien does. not exist. 
The only authority quoted in support of this proposition is an 
Oudh case which relies on the decision in Abdulla Beary v. 
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Mammals Beary, which itself has been overruled by the Full 
Bench in Sivasubramania Aiyar v. Subramania Aiyars. It 
seems to me a self-evident proposition that the statutory lien 
created under S. 55 (4) (b) of the Transfer of Property Act 
must operate to the extent to which there is any portion of the 
purchase money lying unpaid in the hands of the vendee or his 
transferee with notice. If there is a novation or a direct under- 
taking between the vendee and the creditor for the payment to 
the latter of the money retained in the vendee’s hands, then that 
money may cease to be a part of the unpaid purchase price and 
may become a debt payable only to the creditor in respect of 
which there can obviously be no occasion for a lien in favour 
of the vendor. But when there is no privity between the 
vendee and the creditor who is to be paid off, the money in the 
hands of the vendee, whatever be. the purpose for which it is 
retained, remains in fact money at the disposition of.the vendor 
who can presumably countermand the instructions given to the 
vendee as to the disposal of that fund. It is therefore the 
vendor’s money in respect of which he i is Senne to the statutory 
lien. 

There can be no doubt that in the present case the appellant 
purchased the property with full notice of the liability under- 
taken by the original vendee. He cannot Wevesore resist the 
attachment of the vendor’s right. 

The appeal is therefore dismissed with costs. 

B. V. V. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE SToDART: 
Swaminatha Odayar .. Appellant-Petitioner* (Peti- 
tioner—2nd Defendant) 





v. 
Srinivasa ye and others .. Respondents in do. (Res- 


: pondents—Decree-holder). 
Madras Agriculiurists’ Relief Act (IV of 1938), Ss. 3, 19 and 20—-Nature 
of application under S. 20—Powers of Court under—Stay of execution pro- 
ceedings—Competency to stay—A ppealability of order—Absence of applicants 


name in the assessment register—Wheiher applicant entitled to benefits of the 
Act. 





1. (1910) IL.R. 33 Mad. 446, 
(1916) 31 M.L.J. 530: LL.R. 39 Mad. 997 (F.B.). 
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A reading of S. 20 of the Act IV of 1938 by itself indicates clearly that 
the only question which arises under that section is a question between the 
executing Court and the applicant and not a question between the parties to 
the decree. 

A Court to which an application under S. 20 is made is perfectly 
competent to stay execution proceedings without notice to the decree-holder, 
if it is satisfied prima facie that the applicant is a person entitled to the 
benefits of the Act. This is indicated by the proviso to S.:20, which is that, 
if the judgment-debtor does not make an application under S. 19 within 
sixty days or if his application is made and rejected, the Court proceeds with 
the execution of the decree. 


An order passed therefore refusing stay of execution is not an appealable 
order under S. 47 of the Civil Procedure Code. 

Where it was shown beyond possibility of dispute that the applicant 
‘ander the Act had not within the two years immediately preceding Ist 
October, 1937, been assessed to property or house-tax under the Madras 
District Municipalities Act on a property of the annual rental value of not 
leas than Rs. 600 but it was shown on the other hand that he was only 
assessed to property-tax on property of annual rental value much less than 
Rs. 600, and never had been assessed to property-tax on any property within 
the jurisdiction of the Court entertaining his present application. 

Held, that the proviso to S.3 of the Act does not exclude those, who, 
though liable to property- tax, have for some reason or Other escaped assess- 
ment. . 5 

A. person cannot be ‘assessed’ unless the assessment is made in his name: 


‘ Appeal against the order of the Court of the Subordinate 


-Judge of Tiruvarur dated the 6th day of October, 1938, and 


made in E. A. No. 188 of 1938 in O. S. No. 30 of 1924 on the 
file of the Court of the Subordinate Judge of Tanjore ‘and peti- 
tion under S. 115 of Act V of 1908, praying’ thè High Court to 
fevise fhe’ ordér of the Court of the Subordinate Judge of 
Tiruvarur dated the 6th day of October, 1938, and made in 
E.A. No. 188 of 1938 in O. S. No. 30 of 1924 on the file of the 


Court of the Subordinate Judge of Tanjore. 


V.N.V enkatavaradachariar for Appellant. 


M. S. Venkatarama Aiyar for Respondents. 
The judgment’of the Court was delivered by ` 


- Burn; F.—This appeal and this revision petition are both 
preferred from the order of the learned Subordinate Judge of 


“Tiruvarur passed on E. A. No. 188 of 1938 in O. S. No. 30 of 
-1924 on the file of the Tanjore ’Sub-Court. The application 


was made to the learned Subordinate Judge by the appellant, 
who was the second defendant in the suit, under S. 20 of 
Madras Act IV of, 1938, for stay.of execution of ute dete 
S. 20 of Madras Act IV of 1938 says that: . ai 


I 


i 
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“Every Court executing a decree passed against a person entitled to the 
benefits of this Act shall, on application, stay the proceedings until the Court 
which passed the decree has passed orders on an application made or to be 
made under S. 19.” 


S. 19 provides for an application by a judgment-debtor 
who is an agriculturist to the Court which passed the decree for 
scaling down the decree. The learned Subordinate Judge has 
held an inquiry in order to ascertain whether the second defen- 
dant who made the application under S. 20 was “a person 
entitled to the benefits of this Act” and after taking evidence on 
the point he has decided this question unfavourably to the 
second defendant. He therefore dismissed the application to 
stay the proceedings. The second defendant has appealed from 
this, decision and has also put in a revision petition. 

With regard to the appeal, we are clearly of opinion that 
no appeal lies in this case. The question which is raised in an 
application under S. 20’of Madras Act IV of 1938, according 
to Mr. Venkatachari’who appears for the appellant, must be 
considered to be a question under S..47 of the Civil Procedure 
Code, since it relates to stay of execution, and there are many 
decisions that questions regarding stay of execution are 
questions regarding execution. ` We find ourselves unable to 
accept this view. The question raised under S. 20 is, we think, 
not a question between ‘the parties ta the decree at all. As we 
have already indicated, S. 19 of Madras Act [V of 1938 
provides for the application of the judgment-debtor for the 
scaling down of the decree and S. 20 we consider to be a provi- 
sion merely ancillary to S. 19. It was intended, we think, to 
make it possible for the judgment-debtor against whom execu- 
tion was proceeding in a Court different from that which 
passed the decree to get the execution proceedings stayed until 
the Court which passed the decree could decide upon his 
application under S. 19. We see no reason to differ from our 
learned brother Wadsworth, J., who held in his decision of 
C.R.P. No. 1520.of 1938 that the Court to which an application 
is made under S. 20 must decide whether the person making 
the application is a person entitled to the benefits of the Act or 
not. But we think that the inquiry contemplated by S. 20 is an 
inquiry of a summary kind and that all that-is necessary is that 
the applicant should show the Court that prima facie he is 

-entitled to the benefits of the Act. A reading.of S. 20 by itself 


seems to us to indicate clearly that the only question which 
63 
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arises under that section is a question between the executing 
Court and the applicant and not a question between the parties 
to the decree. In our view a Court to which an application is 
made under S. 20 is perfectly competent to stay the execution. 
proceedings without notice to the decree-holder, if it is satisfied 
prima facte that the applicant is a person entitled to the benefits 
of the Act. This is indicated by the existence of the proviso to 
S. 20 which is that, if the judgment-debtor does not make an 
application under S. 19 within sixty days or if his application 
is made and rejected, the Court proceeds with the execution of 
the decree. We cannot therefore agree that the order passed 
in this case is an appealable order under S. 47 of the Civil 
Procedure Code and A.A.O. No. 6 of 1939 must accordingly be 
dismissed with costs. 


In considering the Civil Revision Petition we think 
that the order of the learned Subordinate Judge cannot be 
upheld. It is not possible to say that he had no jurisdiction 
to decide whether the applicant was entitled to the benefits 
of the Act, for, as we have already said, we think that S. 20 
does give him such jurisdiction. But his decision we think 
in this case must be set aside because he has given a perverse 
meaning to the words of S. 3, proviso C. It was shown beyond 
the possibility of dispute that the petitioner had not within the 
two yearsimmediately preceding 1st October, 1937, been assessed. 
to property or house tax under the Madras District Municipalities 
Act on property of the annual rental value of dot less than 
Rs. 600. It was shown that he was assessed to property tax on 
property of the annual value of Rs. 405 in Mannargudi Munici- 
pality, and it was also shown that he was in reality the owner of 
property in Tiruvarur Municipality of the annual value of Rs.240. 
But he was never assessed to property tax on the property in 
Tiruvarur. The assessment on that property stands, as it has 
stood apparently for the last 40 years, in the name of another 
person Balasubramanya Udayar, who apparently died long ago. 
Learned Counsel for the respondent contends—and we think 
with good reason—that the policy of the Act was to prevent 
persons owning property of the annual rental value of Rs. 600 
and more fromclaiming the benefits of Madras Act IV of 1938. 
But the proviso to S. 3, as we have already said, excludes from 
the benefits of the Act only persons who have been assessed to 
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property tax. It does not exclude those who, though liable to 
property tax, have for some reason or other escaped assessment. 
The learned Subordinate Judge says: 


“Tn my opinion, the words ‘assessed to’ means only ‘taxed in respect of’ 
and not that the person’s name should actually be found in the assessment 
register.” 

This, as we have said. is clearly perverse. A person cannot 
be ‘‘assessed” unless the assessment is made in his name. 

In this case the petitioner was prima facie a person entitled 
to the benefits of the Act and we therefore set aside the order 
of the learned Subordinate Judge and direct that the execution 
proceedings be stayed under S. 20 of Act IV of 1938. It will 
be for the petitioner to make an application under S. 19 and if 
no application is made within sixty days or if the application is 
made and dismissed, the executing Court will proceed (under 
the proviso to S. 20) with the execution. The petitioner will 
recover from the respondents (decree-holders) the costs of this 
revision petition. 


K C. 


THE MADRAS LAW JOURNAL REPORTS. 


—— A. A. O. 6 of 1939 dismissed. 
C. R. P. allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN AND MR. JUSTICE STODART. 


Vedula Lakshminarasimhamurti 


styled as Nittala Lakshminara- 
simhamurti and others Appellanis* (Respondents) 
v. 
Meduri Venkata Jogisomayajulu 
and others Respondents (Petitioners). 


Costs—Debt avyavaharika—Legal representatives of judgmem-debior 
wheiher liable for costs in defending suit. 

If a debt has been decided finally in appeal as an avyavaharika debt, that 
is, tainted with immorality and illegality and in execution the decree-holders 
contend that the legal representatives of the judgment-debtor should also 
be held liable for costs, 

Held, that the costs incurred in prosecuting a defence of this kind must 
be sald to bea debt tainted with illegality or immorality for which the legal 
representatives cannot be held liable. 


Appeals against the orders of the Court of the Subordinate 
Judge of Rajahmundry dated 10th February, 1937 and made in 
E. A. No. 626 of 1935 in O. S. No. 68 of 1919. 

K. Kameswara Rao for P. Somasundaram for Appellants. 

V. Suryanarayana for Respondents. 


* A, A. O. Nos. 416 of 1937 
and 24 of 1938, 


19th April, 1939. 


j- 
somayajulu. 


omayajulu. 


Barn, J. 
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ui 
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The judgment of the Court was delivered by . 


Burn, J—These are cross-appeals from the order of the 
learned Subordinate Judge of Rajahmundry passed on E. A. 
No. 626 of 1935 in O. S. No. 68 of 1919. The decree-holders 
in this execution petition sought to recover from the judgment- 
debtors four sums of money; costs in O. S. No. 68 of 1919 
ordered by the decree of the Court to be paid by the guardian 
of the first defendant to plaintiffs 2 to 4 amounting to 
Rs. 666-8-0, interest on the same sum from 16th October, 1923, 
to 15th September, 1935, at 6 per cent. per annum amounting 
to Rs. 476-8-9, the costs decreed in A.S. No. 134 of 1924 on the 


` file of this High Court amounting to Rs. 465-1-6 and costs in 


C. M. P. No. 2774 of 1927 on the file of this High Court 
amounting to Rs. 402-13-0. The learned Subordinate Judge 
held that the legal representatives of the first judgment-debtor 
Vedula Ramakrishnamma should be added in the execution 
petition and that execution should proceed against any self- 
acquired ‘properties of the first judgment-debtor in their hands 
for the recovery of the first two items, namely, Rs. 666-8-0 and 
interest Rs. 4768-9. He directed that with regard to the 
remaining two sums all the joini family property of the 
respondents should be held liable. The judgment-debtors have 
appealed with regard to the last twoitems. Their contention 
is that the costs of the appeal (A. S. No. 134 of 1924) should 
have been dealt with in the same way as the costs of the suit 
and interest upon it and that in so far as the costs in the 
C. M. P. are concerned, only the estate of the first appellant 
should be made liable. In C. M. A. No. 24 öf 1938 the 
transferee-decree-holders have appealed contending that the legal 
representatives of the first judgment-debtor should also be held 
liable for the costs of the suit and the interest-items l'and 11 
referred to above. 


Dealing with appeal No. 24 of 1938 first, we think the 
contention raised on behalf of these appellants is quite unten- 
able. It was shown that Vedula Ramakrishnamma in defending 
O. S. No. 68 of 1919 on behalf of his minor daughter Nittala 
Yellamma set up a false will. It was for that reason that the 
Court ordered him personally to pay the costs of the plaintiffs 
although he himself was not a party to the suit. We think 
that it is quite clear that this-debt is- properly - described as 
avyaveharika, As the learned Subordinate Judge has said, 
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although he might have felt responsible for defending the suit 
on behalf of his minor daughter, he was certainly under no 
obligation to fabricate a will in order to do so and all the costs 
that he incurred in prosecuting a defence of this kind must be 
said to be a debt tainted with illegality or immorality for which 
his sons cannot be held liable. 

With regard to the costs of the appeal we agree with the 
learned Counsel for the appellants in C. M. A. No. 416 of 1937 
that they must be dealt with in the same way as the costsof the 
suit. It was urged on behalf of the respondents (decree-holders) 
that whatever might be said about the costs of the suit, the 
costs incurred by Vedula Ramakrishnamma in prosecuting the 
appeal could not be said to be a debt tainted with illegality or 
immorality. We find, however, on referring to the grounds of 
appeal (the appeal was preferred jointly by Vedula Rama- 
krishnamma as the second defendant and his daughter as the 
first defendant) that the allegations made are that the lower 
Court was wrong in its decision that the will was a fabrication. 
It is quite clear therefore that in prosecuting the appeal Vedula 
Ramakrishnamma was acting in the same illegal and immoral 
way as he had done in conducting the defence on behalf of his 
minor daughter. There was no separate ground taken in A. S. 
No. 134 of 1924 that the order of the trial Court directing the 
guardian to pay the costs was in itself illegal. 

+ * x * + 


K C. C. M. A. 24 of 1938 dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice PANDRANG Row. 





Sinnachami Chettiar .. Appellant® (Plaintiff) 
v. 
Ramasami Chettiar (deceased) 
and others .. Respondents (Defendants 
and his L. Rs.). 


Negotiable Instruments Act (XXXVI of 1881), S. 46—Delivery of 
promissory mote—Mode contemplated by Act—Delivery to person advancing 
money—Payee alleged to be benamidar— Delivery tf complete. 

The delivery contemplated by S. 46 of the Negotiable Instruments Act, 
no doubt, must be a delivery by the maker or by some one authorised on his 
behalf. It need not necessarily be to the person whose name is given in the 
note as payee. So long as there is delivery by the maker with the intention 
of completing the transaction to the person actually advancing money under 


* A. å, O. No. 202 of 1936. 12th August, 1938. 
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the promissory note, the note is valid and complete. And a claim by the 
payee or his indorsee cannot be questioned by the maker of the promissory 
note on the ground that the payee was only a benamidar. 

Subbanarayana Vathiyar v. Ramaswami Aiyar, (1906) 16 M.L.J. 508: 
I.L.R. 30 Mad. 88 (F. B.), referred to. 

Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated 11th March, 1936 and made in Appeal 
No. 35 of 1935 preferred against the decree of the District 
Munsif of Periakulam in O. S. No. 70 of 1934. 

K. Rajah Avyar for Appellant. 

B. Sitarama Rao for Respondents. 

The Court delivered the following 

Jupcment.—-This is an appeal from the order of the 
Subordinate Judge of Dindigul dated 11th March, 1936, setting 
aside the decree of the District Munsif of Periakulam dated 
28th February, 1935, in O. S. No. 70 of 1934 and remanding 
the suit for fresh disposal after deciding certain issues framed 
by the Subordinate Judge. 

The suit was by an indorsee of a promissory note executed 
by the defendant in favour of one Subbayyan Chettiar, the 
endorser. The issues framed by the District Munsif were: 

(1) Is the fall discharge pleaded true? 

(2) Is the plaintiff not a bona fide holder in due course? 
(3) Is the defendant entitled to raise the plea of discharge as 
contended in his written statement?” 

In substance, the defence was that the promissory note had 
been executed in favour of Subbayyan Chettiar as a benamidar, 
the beneficiary and the person who lent the money under the 
promissory note being Ramalingam Chettiar, the brother-in-law 
of Subbayyan Chettiar. The plaintiff and his brother Ramalingam 
were members of a joint Hindu family of which Ramalingam 
was the manager. The defendant pleaded two payments to 
Ramalinga Chettiar the earlier of which was admitted by the 
plaintiff in his plaint, but the latter was not referred to at all in 
the plaint. It was contended on behalf of the plaintiff that the 
subsequent payment also being one alleged to have been made 
not to Subbayyan Chettiar, the payee under the note, but to 
Ramalinga Chettiar, the payment could not be pleaded asa 
discharge of the suit claim. 


The District Munsif after considering the cases bearing on 
the point and in particular the Full Bench decision in Subba- 
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narayana Vathiyar v. Ramaswami Atyar) came to the conclusion 
that the defendant could not plead a discharge by a payment 
made to the beneficiary under a promissory note, the payee of 
which is a benamidar. In accordance with this conclusion, he 
was of opinion that it was unnecessary to decide whether the 
subsequent alleged payment was made or not, and he accordingly 
made a decree in favour of the plaintiff. On appeal, the learned 
Sub-Judge while not disagreeing with the District Munsif on 
his conclusion on the point of law in so many words, nevertheless 
thought that it was open to the defendant to put forward a 
plea that the promissory note itself could not be sued upon by 
the payee or his indorsee because there was no delivery of the 
promissory note to the payee by the maker thereof, though it 
was admitted in the written statement of the defendant that 
there was a delivery by the maker to the beneficiary who advanced 
the money. Some argument about the execution of the promis- 
sory note to Ramalinga Chettiar as an agent of Subbayyan 
Chettiar and a subsequent ratification of the same by Subbayyan 
Chettiar appears to have been addressed to the Court below, and 
it was in consequence of these arguments that the learned 
Subordinate Judge was of opinion that the decision of the 
District Munsif could not be supported unless certain issues 
relating to these new points were decided, namely :— 


(1) Was the promissory note, Ex, A, delivered to Subbayyan Chettiar 
and did the transaction become complete in his favour? 


(2) Tf there was no delivery to Subbayyan Chettiar, is plaintiff a 
holder, aud if so, a bona fide holder in due course? 

(3) If the promissory note was not delivered to Subbayyan Chettiar, 
did he ratify the transaction as per Ex. A? When was such a ratification, 
and if it was after the alleged payment in May, 1931, does not that bind him? 


and so on. These questions did not really arise in the present 
case and I am of opinion that the Subordinate Judge erred in 
coming to the conclusion that the decree of the District Munsif 
could not be supported unless these points were decided in the 
present suit. Thisis a suit brought by the indorsee of the payee 
of a promissory note against the executant, and itis obvious that 
the claim by the payee or his indorsee cannot be questioned by 
the maker of the promissory note on the ground that the payee 
was only a benamidar. The present attempt seems to be to 
avoid the Full Bench decision in Subbanarayana Vathiyar v. 
Ramaswami Atyarl by raising a point about delivery of the 





1. (1906) 16 M.L.J. 508: I.L.R. 30 Mad. 88 (F.B.). 
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promissory note which really had never been thought of all 
these years in cases of this kind. The delivery contemplated by 
S. 46 of the Negotiable Instruments Act, no doubt, must be a 
delivery by the maker or by some one authorised on his behalf. 
It need not necessarily be to the person whose name is given in 
the note as payee. So long as there is delivery made by the 
maker the note is valid and complete. In this case, the note was 
admittedly handed over to Ramalingam Chettiar, the beneficiary 
under the note, according to the defendant. There was thus a 
delivery which was a sufficient delivery for the purpose of 
completing the transaction evidenced by the promissory note. No 
authority has been quoted to me in support of the proposition 
that delivery must be to the person whose name is given in the 
promissory note as the payee or to any agent authorised by him 
in that behalf. So long as there is delivery—as inthis case—with 
the intention of completing the transaction to the person who 
actually advanced the money under the promissory note, it is, in 
my opinion, futile to argue that there was no delivery and that 
the promissory note is not a completed transaction. In many 
cases of benami promissory notes, the benamidar may not even 
know of the transaction and if this argument were to be accept- 
ed, the promissory note given and taken in exchange for cash 
would be a worthless document. I have no doubt that there is 
really no substance in the point about want of delivery and that 
the point as regards a subsequent ratification by the benamidar 
or the promissory note executed in his name is equally without 
foundation. The relationship between the beneficiary and the 
benamidar is not that of a principal and agent. The relation 
between them is the regult of a trust arising by implication of 
law between the two. No question, therefore, of ratification 
can arise as between them. 


In these circumstances, I am of opinion that the issues 
framed by the lower appellate Court for determination by 
the first Court are not necessary for the disposal of the suit 
and that, in any case, there was no justification whatever for 
the lower appellate Court, to have set aside the decree of the 
trial Court simply because certain issues had to be determined. 
This is a plain and simple case in which the decree of the 
District Munsif who heard the suit was obviously right and it 
should not have been interfered with in any manner by the 
lower appellate Court. 
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The appeal is therefore allowed and the decree of the trial 
Court restored subject to any alteration that may have to be 
made as the result of any application made to it under S. 19 of 
the Madras Agriculturists’ Relief Act. This condition is neces- 
sary because the learned counsel for the defendant-respondent 
represents that his client is an agriculturist and would be entitled 
to certain benefits under the Madras Agriculturists’ Relief Act. 
No actual application is made nor is any affidavit filed to the 
effect that the defendant-respondent is an agriculturist within 
the meaning of the Act. Under these circumstances, the best 
course seems to be to give the defendant-respondent liberty to 
apply to the trial Court for such reliefs as he would be entitled 
to under the Madras Agriculturisis’ Relief Act. The appellant 
is entitled to have his costs in this Court and in the lower 
appellate Court from the defendant-respondent who will bear 
his own. 

Leave to appeal is refused. 


B.V.V. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE Burn, 
M. Govindarajulu Chetty and 





another .. Petitioners» (Petitioners) 
v. 
O. C. Ramaswami Chetty and 
others .. Respondents (Respondents). 


Execution—Pendency of claim petition—Issue of sale proclamation— 
Permissibiliiy—Cioul Procedure Code (V of 1908), O. 21, r. 58 (2). 


It 18 not permissible for a Court to order the issue of a proclamation of 
sale while a claim petition is pending. And O. 21, r. 58 (2) of the Code of 
Civil Procedure will not apply to such a case. 


Petition under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Dharmapuri dated 
16th April, 1937 and made in E. A. No. 33 of 1937 in E. P. 
No. 429 of 1936 in O. S. No. 846 of 1935, Salem District 
Munsif’s Court. 

D. Ramaswami Aiyangar for Petitioners. 

R. Raomamurtht Aiyar for Respondents. 





* CLR. P. No. 621 of 1937, Ist August, 1938. 
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The Court made the following 
OrpeR.—It is not I think possible for a Court to order the 
issue of a proclamation of sale while a claim petition is pending. 
O. 21, r. 58 (2) of the Civil Procedure Code does not apply to 
this case. The learned District Munsif’s order ‘meanwhile the 
sale will be proclaimed’ is therefore without jurisdiction and is 
set aside. 
I make no order as to costs in this petition. 
B.V.V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ABDUR RAHMAN. 
Ayancheri Kovilakath Sankara 
Varma Raja, Karnavan and 
Manager of Ayancheri Kovi- 
lakam .. Petitioner*® (1st Respon- 
dent) 





V. 
Ayancheri Kovilakath Cheria 
Rama Varma Raja and others .. Respondents (Petitioners 
and Respondents 2 to 23). 
Malabar Law—Tarwad—Karnavan—Suit for removal—Members if need 
sue joinily—Suit òy one member—Other members as necessary paries. 


Every member of a Malabar tarwad has a right to see thatthe tarwad 
affairs are conducted by the karnavan properly and if he finds that a karnavan 
has not been acting in the interests of the tarwad, he would havea right to 
sue for his removal. It cannot be said that the right to maintain the action 
for removal of the karnavan can only be exercised by all the members of the 
tarwad jointly. It is obvious however that when a member sues a karnavan 
for his removal he is trying to enforce a right in which he is interested with 
the other members of the tarwad jointly and unless he has filed his suit in a 
representative capacity it is incumbent upon him to implead the other mem- 
bers as parties to the action. 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Tellicherry in 
O. P. No. 15 of 1936. 

D. A. Krishna Variar for Petitioner. 

O. T. G. Nambiar and A. Achuthan Nambiar for Respon- 


dents. 
The Court delivered the following 








* C. R. P. No. 811 of 1937. ` 10th August, 1938. 
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JupGMENT.—This is a petition for revision against the 
order passed by the Subordinate Judge of Tellicherry granting 
leave to the petitioner to sue as a junior member of a Malabar 
tarwad for the removal of a karnavan from his office and for 
certain other incidental reliefs in forma pauperis. It has not 
been contended before me that the petitioner, who is a student 
in the Zamorin’s College at Calicut, is in a position to pay the 
requisite court-fee. Learned Counsel for the petitioner has 
confined his aitack mainly on the grounds that the petition dis- 
closes no cause of action and even if it did, the petition should 
be held not to have been presented in good faith, as the object 
of the petition is to help defendant 3 to become a karnavan and 
not for securing any benefit to the petitioner for himself. In 
other words, the petitioner is alleged to have been instigated 
by defendant 3 to fight his cause and it has been contended that 
it would be wholly against public policy to permit him so to do. 


In order to substantiate his argument that the petition dis- . 


closed no cause of action, Mr. Krishna Variar contended that a 
junior member of a tarwad had no right to maintain an action 
for the removal of a karnavan and he could do so only in conjunc- 
tion with all the other members of the tarwad against whom no 
relief was sought in the suit. No satisfactory answer was given 
when a question was put to him as to what would happen 
if the other members of the tarwad happened to have 
either conspired with the karnavan or did not wish to 
array themselves as plaintiffs either because they took no inte- 
rest in the affairs of the tarwad or were not inclined to exhibit 
any hostility to the karnavan openly. Reliance was placed in 
this connection by the counsel for the petitioner on certain 
observations made by Mr. Sundara Aiyar in his work on 
Malabar Law (Chapter VII)* where the learned author has 
referred to the members of the tarwad in plural wherever he 
has stated that they had aright to sue for the removal of a 
karnavan. I was not impressed by this argument. Every 
member of a tarwad has a right to see that the tarwad affairs 
are conducted by the karnavan properly and if he finds that a 
karnavan has not been acting in the interests of the tarwad, he 
would have a right to sue for his removal. What the learned 
author was trying to convey to his readers was that the right to 
maintain an action for removal of a karnavan vested in the 


= ae 


* See Malabar and Aliyasanthana Law by P. R. Sundara Aiyar, page 100, 
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members of the tarwad; but there is no justification to construe 
those words to mean that they could only do so jointly. It is 
obvious, however that when a member sues a karnavan for his 
removal, he is trying to enforce a right in which he is interested 
with the other members of the tarwad jointly, and he would 
apparently be doing so not only in his individual interest but in 
the interest of all the members of the tarwad as well or at all 
events he is taking a step which will not affect him alone but 
the other members of the tarwad also. It is therefore only 
proper that if he has not filed the suit in a representative 
capacity, he should implead them as parties to the action. It is 
not denied that all the other members of the tarwad are parties 
to the suit. 1am therefore of opinion that the plaintiff has a 
locus stands to maintain the suit and it cannot be held that the 
plaint discloses no cause of action. 


There is no merit in the other objection either. If the 
petitioner has a right to sue for the removal of the karnavan, 
what does it matter if as a result of his success, defendant 3 or 
any one else would have to function as such? If a particular 
karnavan has failed to act in accordance with the well-recognis- 
ed rules and custom and has behaved in a manner that justifies 
his removal and the next member—tlet me assume this for the 
sake of argument—is found not to be fit enough to act asa 
karnavan, the office will have to devolve on the next person in 
the order of the precedence in the ordinary course. In the 
absence of any other reliable evidence, it is impossible to come 
to the conclusion, as the learned counsel for the petitioner wants 
me to do, that this circumstance alone is sufficient for a finding 
that the petition for leave to bring the suit in forma pauperis is 
not bona fide. It was alleged on behalf of the contesting 
defendant that the petitioner had entered into an agreement in 
regard to the subject-matter of the proposed suit. After a full 
consideration of the evidence led on behalf of the parties, the 
lower Court came to the conclusion that the contention had not 
been made out. Had it been found that this petition was filed 
in consequence of an arrangement or agreement as alleged by 
defendant 1, one would be called upon to determine whether 
the agreement related to the subject-matter of the proposed suit. 
But in the absence of a finding of fact in favour of defendant 1, 
itis unnecessary for me to take that aspect of the case into 
consideration. In the circumstances it must be held that the 
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petition for leave to sue in forma pauperis has not been filed in 
bad faith. A number of authorities were cited on behalf of the 
Petitioner before me but in as much as there is no valid reason 
to hold that the petition before the lower Court was not none 
fide, they need not be referred to here. 

The contentions that the petition for leave to file the suit in 
forma pauperis was not bona fide or that it would be against 
public policy for the petitioner to be permitted to sue in that 
form are based on the assumptions that the petitioner is not 
alone entitled to maintain an action even in his own interest and 
for his own benefit and secondly that he is doing so to help the 
third defendant. There appears to be no reasonable basis for 
these assumptions and the petition for revision must therefore 
be rejected with costs. 

B. V. V. a Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE WADSWORTH. 


Sri Chelikani Sitaramayya .. Appellani* (Respondent) 
v. ` 
Koppula Pedda Venkanna .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 144—Restitution—Deposit of decree 
money—Reversal of decree—Claim of interest on deposit amount—Whether 
can be granted, 

Where the respondent in appeal, on his own initiative made a cash 
deposit instead of giving security, and the act of the respondent was ratified 
and adopted by the Court in its final order staying the decree against him by 
virtue of the deposit and ordering the appellant to furnish security in his 
tum as a condition for withdrawing the decree amount deposited, but 
eventually the decree having been reversed, the respondent applied to Court 
for restitution of the amount including interest for the period it was in 
deposit in Court, 

Held, that since the Court itself took the responsibility for treating the 
deposit: as the basis for the stay order, it followed that the order of the 
Court in fact deprived the respondent of the use of money which would have 
been at his disposal, had it not been for the erroneous decree. Therefore in 
accordance with the general principles embodied in S. 144, Civil Procedure 
Code, the order of the Court requiring the appellant to pay interest on the 
amount of the deposit was correct. 

“  Shanmugasundara Mudaliar v. Ratnavelu Mudaliar, (1932) 63 M. LJ. 
383 : I.L.R. 55 Mad. 1025, distinguished. 


Appeal against the order of the Court of the Subordinate 
Judge of'Cocanada dated 26th July, 1935 and made in 'C. M: A. 
No. 7 of 1935 preferred against the order of the Court of the 
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District Munsif of Peddapur dated 11th February, 1935 anJl 
made in E. A. No. 1199 of 1934 in O. S, No. 193 of 1931. 

K. Bhimasankaram for Appellant. 

Ch. Raghava Rao, S. Rajaraman and S. Kothandarama 
Nainar for Respondent. 

The Court delivered the following 


JupGMENT.—This appeal arises out of an application for 
restitution made by a judgment-debtor, the decree against whom 
had been reversed in appeal. The appellant is the plaintiff whose 
decree was reversed. The full records of the proceedings after 
this decree are not before me and to a large extent I have had . 
to rely upon statements of the learned Advocates on both sides 
the correctness of which I donot doubt. It is established that 
after the decree was passed the appellant took out execution but 
withdrew bis petition on the respondent paying the amount of 
costs. After this execution petition had been withdrawn the 
respondent, presumably apprehending further steps in execution, 
though there was no overt act so far as we are aware by the 
decree-holder, applied to the Court to stay execution of the 
decree. This application was opposed and the Court appears 
to have ordered the respondent (judgment-debtor) to furnish 
security for the amount of the decree as a condition precedent to 
the grant of stay. The respondent found difficulty in furnishing 
security and instead of obeying the Courts’ order literally, 
he deposited into Court the full amount of the decree, praying 
the Court to order the decree-holder (appellant here) not to 
draw out the amount except on furnishing security. The Court 
did so order; but the decree-holder was unable or unwilling to 
furnish the security, with the result that the decree remained 
stayed and the money remained in Court. Eventually the decree 
was reversed in appealand the respondent applied for restitution, 
including in his claim interest on the amount in deposit for the 
period for which it was in Court. The lower appellate Court 
has awarded interest at 12 per cent. on this amount and it is 
against this order for interest that the present appeal is preferred. 
by decree-holder. 


So far asI am aware there is no case which precisely 
covers the point now before me though the decision of the 
Bench in Shanmugasundara Mudaharv. Ratnavelu Mudaliarı 





1. (1932) 63 M.L.J. 383: 1.L.R. 55 Mad. 1025, 
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deals with somewhat similar facts. That was a case of a decree 
for money in which an application was made for stay at a time 
when no execution petition was pending, as is also the position 
here, but the Court itself ordered the deposit of a portion of 
the decree amount in cash and the giving of security for the 
remainder and directed the decree-holder not to draw the cash 
deposit except on furnishing security. The deposit was made; 
the decree-holder failed to furnish security and draw out the cash 
deposit and on the decree being reversed, restitution was ordered 
in the shape of interest on the amount deposited in cash, the 
reason being that the basis of an order of restitution should 
not be the benefit which had accrued to the party whose decree 
has been reversed, but the loss suffered by the successful party 
as a result of the erroneous decree and the Courts’ orders 
thereunder, 


It is argued for the appellant here that the position in the 
present case is different in that the order of the Court as a 
result of the decree and the stay application was not for the 
deposit or cash but for the giving of security and that it was 
the voluntary act of the present respondent in substituting a 
cash deposit in place of the security ordered which resulted in 
the loss of interest on the money so deposited. On the other 
hand it is contended for the respondent that though the respon- 
dent on his own initiative made the cash deposit instead of 
giving security, the act of the respondent was ratified and 
adopted by the Court in its final order staying the decree by 
virtue of this deposit and ordering the appellant to furnish 
security as a condition for withdrawing the amount deposited. 
With some hesitation, I accept the contention of the respondent. 
Tf once we adopt the criterion laid down in the case just 
quoted that the basis of restitution is to be the loss suffered by 
the judgment-debtor by reason of the wrongful decree and the 
orders resulting therefrom I think it follows that the present 
respondent is entitled to interest on the deposit. It is true that 
he could have escaped the necessity for a deposit by furnishing 
security. He was unable to do so and tendered the money into 
Court subject to certain terms. The Court accepted the deposit, 
and decided that the terms suggested by the respondent were 
suitable terms upon which the appellant should be allowed to 
withdraw the money and it was on the basis of these terms 
that the Court stayed execution of the decree. It seems to me 


Sita- 
ramayya. 
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therefore that though the first act in the making-of the’ deposit 
instead of furnishing security was due to the initiative of the 
respondent the Court itself took the responsibility for treating 
that deposit as the basis for the stay order and imposing certain 
terms upon the appellant. It follows that the order for the 
retention of the money in Court as a condition of stay and the 
terms imposed upon the appellant form part of. an act of the 
Court resulting directly from a decree which has been held to 
be erroneous and that order has in fact deprived the respondent 
of the use.of money which would have been at his disposal had 
it uot been for the erroneous decree. Therefore in accordance 
with the general principle embodied in S. 144, Civil Procedure 
Code, the order of the lower appellate Court requiring the 
appellant to pay interest on the amount of his deposit is correct. 
The appeal is therefore dismissed with costs. 

Leave to appeal is granted. . 

K. C. , Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE: 
ABDUR RAHMAN. 





Marimuthu Pillai’ .. Appellant* (Plaintif) 

anu ta D. : ee 

M. Muthirulappa Pillai and others .. Respondents  (Defen- 
: dants). 


Madras Proprietary Village Service Act (II of 1894), Ss. 10 (1) (e) and 

16—Village Oficer convicted of criminal offence—Order of dismissal passed 
by. Sub-Collector—Procedure—Noitce or enquiry 1f ecessary—Order of 
dismissal confirmed in appeal and second appeal—Swit to set aside order— 
Maintainability ın Civi! Court. 
_ Where a village oficer coming within S. 10 (1) (e) of the Madras Act II 
of 1894 is dismissed by an order of the Sub-Collector and the same is con- 
firmed by the District Collector on appeal and by the Board of Revenue on 
second appeal, the order cannot be called in question ina Civil Court unless 
there was a defect in the procedure adopted before the dismissal was ordered 
which was so important and serious that it rendered the order of dismissal a 
nullity. There is no specific provision that in the case of village officers 
coming within sub-S. (1) (e) of S. 10 of the Act and dismissed on the ground 
of their having been convicted of a criminal offence, which in the opinion of 
the Sub-Collector disqualified him from holding: the office, that any enquiry 
should be held orthat they should be given notice or be heard before the 
order of dismissal is made. z : , 


Appeal against the decree of the District Court of Ramnad 
“at Madura-in O. S. No: 10 of 1934. 


+ , * Appeal No. 316 of 1935. o 28th February, 1939. ` 
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K. Rajah Atyar for Appellant. 

The Government Pleader (B. Sitarama Rao) and 
U. Somasundaram. for Respondents. $ 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal from the decree of 
the District Judge of Ramnad dismissing the plaintiff's suit for 
a declaration that the order dismissing him from the office of 
hereditary karnam of Kilkudi village passed by the Sub-Collector 
on 15th December, 1930, and the appellate ordersof the District 
Collector in February, 1931, of the Revenue Board in’ the 3 same 
year dismissing his appeals to them are illegal, void and not 
binding on him. The defendants were (1) the karnam who was 
appointed in the place of the plaintiff after his dismissal, (2) 
the Secretary of State for India in Council, and (3) the Rajah 
of Ramnad within whose zamindari the office is held, the office 
being one governed by Act IT of 1894 and not Act Ill of 1895. 

It was contended inier alia that the suit itself was not com- 
petent and that the order of the District Collector on appeal 
which was confirmed by the Board of Revenue in second 
appeal was final and cannot be canvassed in a Civil Court. On 
this point the decision of the Court below was in favour of the 
plaintiff. Whether this view is right or not is a matter which 
gives room for discussion, but as the dismissal of the suit on the 
other ground, that is to say, on the merits, can be supported, we 
find it unnecessary to decide the question whether the suit itself 
is maintainable or not. On the merits, the only objection taken 
to the order dismissing plaintiff-appellant is that he was not 
heard or given notice by the Sub-Collector before he was dismis- 
sed though the dismissal was because he had been convicted of 
a criminal offence which, in the opinion of the Sub-Collector, 
disqualified him for holding the office. 


The contention of the learned Advocate for the arela is 
that even before forming such an opinion, the Sub-Collector and 
the District Collector were bound to hear the convicted officer 
before they ordered his dismissal The procedure to be 


followed in the matter of the dismissal of village officers under . 


Act IT of 1894 is to be found in S. 16 of the Act. Sub-S. (2) 
of that section runs as follows :— 

“ The District Collector or the Revenue Officer aforesaid, may, of his 
own motion or on complaint and after enquiry, fine, suspend, dismiss or 
remove any village officer for misconduct or for neglect of duty or incapa- 
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city as such village officer or for non-résidence in the village and shall’ record 
his reason for so doing in writing and furnish a copy of the same.to the 
proprietor and to the village officer concerned. Every‘ village officer con- 
victed of an offence ‘a the mee mentioned in smes (1) (e) of S.10 shall be 
dismissed.” 


It will be seen. heria that in the case of TER who 
come. “Within sub-S, (1). (¢), of S. 10, itis not specifically 
provided ‘that any. „enquiry should be held or that they should be 
given.. notice. It may be, as is contended on behalf of the 
appellant, that it is hot very reasonable not to give the same 
opportunity for beiñg heard when the dismissal is ordered. in 
view of sub-S., (1) (e) of S. 10 of the’ Act when such an 
opportunity is given in cases of dismissal on other grounds or 
other charges and it is certainly desirable prima facie that an 
order of serious consequence like an order of dismissal should. 
not be made without giving a hearing to the. person affected. 
But we cannot decide in this case what we consider to be the 
appropriate procedure in cases of this kind. Where it is sought 
to attack an order of dismissal passed by the Sub-Collector 
which was confirmed by the District Collector and the Board of 
Revenue as void and illegal, we must be satistied that there was 
a defect in the procedure adopted before the dismissal was’ 
ordered which was so important and so serious that it renders 
the order of dismissal a nullity. There is no specific provision- 
that in the case of dismissal of village officers who have been 
convicted of offences which inthe opinion of the Revenue 
Divisional Officer disqualify them for holding the office, they 
should be heard before the order of dismissal is made. It may 
be a lacuna but we are not able to say definitely it is a lacuna. 
and we cannot ignore the plain words of the section which 
while requiring notice and enquiry in other cases in the same 
section make no mention of any such’requirement in the case of 
dismissal in view of sub-S. (1) (¢) of S. 10. We are therefore 
of opinion that the conclusion of the’ learned District Judge on 
this part of the case is right and that there is no tues for 
interference in appeal. 


The appeal .is ECRIRE dismissed with costs, two sets. 


B. V. V. MAEN -©  Appèal dismissed: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. J 

: Pinsen -—Sig ALFRED. Henry LionEL LeacH, Chief 

Justice AND MR. JUSTICE KRISENASWAMI AIYANGAR. 

T.:Sivasankara Mudaliar .. Appellani* (Petitioner) 

ve v. . : 

Radhabai Ammal and another .. Respondents (Respondents). 


Guardian and Wards Act (VIII of 1890)—Hindw father+A pphcation for 
gbbointment as guardian of minor son—Not maintatnable—Custody of minor 
entrusted to another by father—No interest taken in minor as father fora 
long time—If father entitled to custody of child under S. 25. 


ra 


Where a father delivers his infant daughter to the custody of another. 


and for a number of years takes no interest in her but allows others to do 
what he asa father should do, he is not fitted to exercise the rights of a 
father. He is nota person in whose favour the Court shall pass an order 
under S. 25 of the Guardian and Wards Act. 

A Hindu father cannot apply under the Guardian and Wards-Act for an 
order appointing him guardian of the property or person of his minor child 
as he is under law the lawful guardian of his child and a declaration by Court 
to that effect cannot increase his powers. : 

_ KV. Venkateswaran y Saradambal, (1935) LL.R. 13 Rang. 590, followed. 

, On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated 9th April, 1937, and passed in the 
exercise of the Ordinary Original Civil Jurisdiction | or the High 
Court in O. P. No. 42 of 1937. í 

A, Srirangachariar for Appellant. , 

M. S: Venkatarama Aiyar for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal raises a question of the 
right of’a Hindu father to the custody of his minor daughter, 
the allegation being that he had abandoned the minor. The 
appellant is the father of the minor who was born in 1922. Her 
mother suffered from tuberculosis and died a few months after 
the child was born. Before the mother’s death, the appellant 
entrusted the minor to his sister Gnanambal, who was married 
to one Subramania Mudaliar. Subramaniam died in August, 
1931 and Gnanambal in October, 1932. After the death of 
Gnanambal the first respondent, who is another sister of the 
appellant, took charge of the minor and has had charge of her 
ever since. In 1927 the first respondent went to live with 
Gnanambal and her husband. Gnanambal owned the house in 








*0. S. A. No. 34 of 1937.. = «th May, 1938, 


Leach, C.J. 
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which she, her husband, the first respondent and the minor were 
living and by her will left the house to the first respondent and 
minor jointly. She further provided that on the death of the 
first respondent the minor should have the property absolutely. 
The appellant married a second time in 1923 and had a daughter 
by his second wife. It is said that up to 1934 he used to visit 
the minor, but it is common ground that he has not visited her 
since 1934. It is also common ground that she never returned 
to her father’s house. In January, 1937, the first respondent 
arranged to marry the minor to the second respondent. Thè 
appellant’s case is that he was not consulted about this and as 
he disapproved of the marriage he instituted the proceedings 
out of which this appeal arises. He applied under the Guardian 
and Wards Act for an order appointing him the guardian of the 
person and property of the minor. He also asked that the first 
respondent should be directed to hand over the custody of the 
minor to him and that the first respondent should be restrained 
by an injunction from giving away the minor in marriage to the 
second respondent. The application was heard by Gentle, J., 
who treated it as one falling within S. 25 of the Guardian and 
Wards Act and on the ground that the appellant had abandoned 
the minor dismissed it. The appeal is from this order. 

The appellant is not entitled to apply under the Guardian 
and Wards Act for an order appointing him guardian of the 
person or property of the minor. Under Hindu Law the father 
is the lawful guardian of his child and a declaration by the 
Court cannot increase his powers. I had to consider this very 
question in K. V. Venkateswaran v. Saradambali, when sitting 
as a judge of the Rangoon High Court and I see no reason to 
change the opinion I expressed there. In fact the learned 
Advocate for the appellant has not challenged the correctness of 
this decision. 

The important question is whether the appellant is entitled 
to an order under S. 25 of the Guardian ‘and Wards Act. I 
consider that the learned Judge was right in refusing to: pass 
such an order. I have already referred to the fact that the 
minor was brought up by her aunts and that she has never been 
received again in her father’s house. It is admitted that he has 
not contributed anything to her support since he delivered the 
child to Gnanambal and that he has taken no part in ceremonies 

7, (1935) ILL.R. 13 Rang, 590, 
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which are so important to a Hindu girl, namely, the ear-boring 
ceremony and the ceremony which takes place when she reaches 
the age of puberty. The appellant has never even given her a 
present. The invitation to the ear-boring ceremony was issued 
by Gnanambal and her husband Subramania Mudaliar. The 
invitation referred to the minor as the daughter of Gnanambal 
and her husband and no objection was taken to this by the 
appellant. The minor has always referred to her father as 
“uncle” and to Gnanambal and her husband as “mother” and 
“father”. If the fact that the minor referred to her father as 
“uncle” was all the Court had to consider it might not be a 
point against the appellant but it can be taken into consideration 
in the circumstances of this case. While the appellant may have 
visited the house where the sisters were living, he has not 
visited the minor since 1934 and throughout the minor’s life he 
has not taken the slightest notice of her. His character can be 
gauged from the fact that in the course of the evidence he 
alleged that dissolute persons were in the habit of frequenting 
the house where the first respondent and the minor were living. 
There is not the slightest foundation for this statement. The 
learned Judge was satisfied, as we are, that he made this 
unwarranted allegation thinking that if he attacked the character 
of the respondent it would strengthen his case. The learned 
Judge also held, and again we agree with him, that this applica- 
tion was filed because he had not been consulted about the 
marriage and he wished to annoy the first respondent. Where 
a father delivers his infant daughter to the custody of another 
and for over fifteen years takes no interest in her, but allows 
others to do what he as a father should do it is evident that he 
is not fitted to exercise the rights of a father. He is certainly 
not a person in whose favour the Court should pass an order 
under S. 25 of the Guardian and Wards Act. It is abundantly 
clear in this case that the minor will be in far better custody if 
she remains with the first respondent. The learned Advocate 
for the appellant contends that even in these circumstances he 
should be granted an injunction restraining the first respondent 
from marrying the minor to the second respondent. I fail to 
see how we can pass an injunction of this nature when the main 
part of the application has failed. The learned Advocate for 
the appellant has been unable to point to any section in the 
Guardian and Wards Act under which he can ask the Court to 
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issue an injunction in these circumstances. If the appellant 


‘wishes to take other proeeedings he is at liberty to do so, but 


having failed in his application under S. 25 of the Guardian 
and Wards Act he is not entitled to any order on the present 
application. 


The appeal will be dismissed with costs in favour of the 
first respondent. 
S. V.V. ese Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
s PRESENT :—MR. Justice Panprane Row. 


The Public Prosecutor .. Appelani* 
v. , 
N. S. Sbarma .. Accused. 


Criminal Procedure Code (V of 1898 as amended), S. 222 (2)—Criminal 
breach of trust—Single charge for misappropriation of money and goods— 
Validity. 


The case referred to in S. 222 (2), Criminal Procedure Code, is a case in 
which the charge is criminal breach of trust or dishonest misappropriation of 
money and it does not apply to a case of criminal breach of trust or dishonest 
misappropriation of goods and affords no justification for mixing up moneys 
and goods or for framing a single charge in respect of the total of the cash 
said to have been misappropriated and the total value of the goods said to 
have been misappropriated. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent (accus- 
ed) by the Sessions Judge of South Kanara in Criminal 
Appeal No. 7 of 1938 on his file (C. C. No. 560f 1937 on the 
file of the Court of the Sub-Divisional First Class Magistrate, 
Mangalore). f 
-' The Public Prosecutor (V. L. Ethiraj) aspects in person, 

Accused not represented, 

The Court delivered the. following . 

_. JupcmMent.—This is an appeal preferred by the Public 
Prosecutor, Madras, from the judgment of the Sessions Judge 
of South Kanara acquitting one N. S. Sharma of the offence 
of-criminal breach of trust by an agent punishable under S. 409, 
Indian Penal Code. The man had been sentenced to undergo 


rigorous imprisonment for one year and to pay a fine of 
Rs. 800 by the First Class Sub-Divisional Magistrate, Manga- 





-* Criminal “Appeal No. 55 of 1939:' -` ` 25th January, 1939. 
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lore Division. On appeal, he’ was acquitted. by the learned 
Sessions Judge who dealt with the facts of ‘the casé at great 
length in his judgment. ‘The learned Sessions Judge appears to 
tave come to the conclusion that the entrustment itself had not 
been’ proved beyond doubt. The case for the prosecution was 
that’certain goods, namely, Aniline Dyes, etc., had been sent by 
the Aniline Dyes and Chemical Company, Bombay, to the 
accused in his capacity as manager of their branchat Mangalore. 
The learned Sessions Judge has found that the case was not 
proved that the appellant was the manager of a branch and was 
entrusted as such with the goods of the company and apparently 
the -learned Sessions Judge thought that the defence of the 
accused that he had merely purchased the goods from the 
company as an ordinary customer and was only liable from the 
point of view of civil law was more likely to be true than the 
case for the prosecution. It may be there is something to be 
said in support -of the view which found favour with the learn- 
ed Magistrate. But one important fact is, established by the 
evidence, namely, that the company itself kept.their accounts as 
if the accused was not the manager of a branch and as such 
entrusted with the goods of the company. While the ledger 
accounts of other branches were shown in the name of the 
company, the account of the accused was kept in his personal 
name and there is no separate account in respect of the alleged 
branch at Mangalore. In these circumstances, it is really 
impossible to say that the learned Sessions Judge was wrong in 
coming to the conclusion that the prosecution had failed to 
proye the factum of entrustment to an agent. 


` Another reason why this appeal should not go further is 
that the trial before the Magistrate appears to have been 
contrary to law. The charge against the accused in respect of 
which he was tried no doubt alleged that an aggregate sum of 
Rs. 757-4-9 was criminally misappropriated within the space of 
twelve months, that is, between 3rd September, 1936 and 6th 
‘May, 1937, and the learned Magistrate thought that on this 
account under S. 222 (2), Criminal Procedure Code, it would 
be legal to frame a charge in respect of such gross sum and to 
fry him on.that single charge though that charge related to a 
nuniber of items, namely,"12 in number, No doubt, if ia single 
charge can be justified, the tria] could not be said to be illegal, 
‘hut ifthe single charge jtself was one pot permitted: by law and 


Public 
Prosecutor 


Sharma, 
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the offences disclosed were really separate, the triat held could. 
not be said to be legal. S. 222 (2) provides that 

“Where the accused is charged with criminal breach of trust or dishoneat 
misappropriation of money, it shall be sufficient to specify the gross sum in 
respect of which the offence is alleged to have been committed, and the dates 
between which the offence is alleged to have been committed, without speci- 
fying particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of,one offence within the meaning of S. 234: 


Provided that the time included between the first and last of such dates 
shall not exceed one year.” n 
In this'case, however, the case for the prosecution and the 
evidence adduced in support of it are to the effect that only two 
sums of money, namely, Rs. 103-12-0 and Rs. 70 collected from 
P. Ws. 4 and 11 respectively were alleged to have been mis- 
appropriated by thé-dccused, while the other ten items do not 
relate to money at all, They relate to goods supplied to the 
accused by the company and are covered by various in- 
voices in the names of P. Ws. 5, 7, 8, 9, 10, 11 and 12. 
The total of these ten items of goods said to have been 
misappropriated is Rs. 583-8-9. - These goods were delivered to 
the accused on different dates and it is alleged that he misappro- 
Priated the goods and covered up the misappropriation by 
sending bogus invoices to the complainant on different dates. 
The case referred to in S. 222 (2), Criminal Procedure Code, is 
a case in which the charge is criminal breach of trust or dis- 
honest misappropriation of money and it does not apply to a 
case of criminal breach of trust or dishonest misappropriation 
of goods, and affords no justification for mixing up money'and 
goods in the manner in which it has been done’ by the trial 
Court or for framing a single charge in respect of the total of 
the cash said to have been misappropriated and the total value 
of the goods said to have been misappropriated. The charge 
therefore was not one which was permitted by law, and if the 
charges had been properly framed, there could not have been a 
joint trial according to law. In these circumstances, it seems 
unnecessary to proceed further with the appeal and have it 
argued on the merits even if there is a case on the merits, 


The prosecution was instituted at the instance of a private 
complainant and the amount involved isless than about Rs. 800. 
The private complainant has his civil.remedy in respect of the 
amounts said to have been lost and the interests of public 
justice do not seem to require that there should be a further 
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retrial of the accused in respect of what is alleged against’ him. 
He has been sufficiently harassed by thé proceedings that have 
already taken place and which ended in acquittal by the Sessions 
Judge. It would be, in my opinion, very undesirable that he 
should be further exposed toa retrial in respect of the same 
matter. 

The appeal is therefore dismissed under s. 421, “Criminal 
Procedure Code. : 

B. V. V. —— Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Sir ALFRED Henry Lionzu Leacs, Chief 
Justice AND Mr. Justice KRisHNASWAMI AIYANGAR. : 


Thadikonda Sreeramamurty .. Petitioner* (Petitioner) 
Mannaluri Rama Rao and another ... Respondents  (Respon- 
f dents). ` 


Civil Procedure Code (F of 1908), O. 45, r. 7 proviso—Grant of certificate 
—Fatlure to apply under proviso—Immovable property offered as SERTE 
Application preferred at later stage—Sustainabihty. 


Where a person makes no application in terms of the proviso to O. 45, 
r. 7, Civil Procedure Code, atthe time of the grant of the certificate per- 
mitting him to appeal to His Majesty in Council he cannot subsequently file a 
petition asking the Court to accept security in the form of immovable pro- 
pérty.- 

Arunachala Naidu v. Balakrishna & Co, (1924) 48 M.L.J.134: I.L.R. 48 
Mad. 559, followed. 


Petition praying . that in the circumstances stated in ‘the 
affidavit filed therewith the High Court willbe pleased to accept 
immovable property as security for the sum of Rs. 4,000 
towards costs of the respondents in P. C. Ap. in C. M. P. 
Nos. 4454 and 4455 of 1936—petitions for grant of a certificate 
to enable the petitioners herein to appeal to His Majesty in 
Council against the judgment and order of the High Court dated 
the 15th February, 1936 and made in A.A.O. No. 102 and-103 
of 1934 preferred to the High Court.against the orders of the 
Court of the Subordinate Judge of Masulipatam dated [7th 
November, 1933 and made in E. A. No. 704 and E. P. No. 55 
of 1928 respectively in O.S. No. 12 of 1917. 

Ch. Raghava Rao for Petitioner. 

Y. Govindarajachari for Respondents. 

The Court made the following z] 


*C.M.P. No. 1709 of 1938. 19th April, 1938. 
66 
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` Orprr.—On the 16th March, 1938, this Court granted to 
the petitioner a ‘certificate. permitting him to appeal to His 
Majesty in Council. O. 45, r.7 of the Civil Procedure Code 
requires a person to whom a. certificate is granted to furnish 
security in cash or in Government securities for the costs-of the 
respondent, but there is a proviso which says that the Court at 
the time ‘of granting the ‘certificate may, on the ground of 
special hardship order that some other form of security may he 
furnished. At the time of the grant of the certificate the 
petitioner made no application for permission to furnish security 
otherwise than in cash or in Government securities, but on the 
24th March he filed a petition asking the Court to accept security 
in the form of immovable property. This petition is now 
before us. 

The learned advocate for the respondents has taken a pre- 
liminary objection, and has pointed out that this question has 
already been decided by a Bench of this Court in Arunachala 
Naidu v. Balakrishna & Co.1 There Venkatasubba Rao and 
Srinivasa Iyengar, JJ., held that the proviso to O. 45, r. 7 to 
which I have referred precludes the Court from granting an 
application of this nature at a later stage. This decision is bin- 
ding on us and we do not question its correctness. The learned 
Advocate for the petitioner has been unable to point to any 
Privy Council rule which has the effect of overriding this pro- 
viso, and that being so it must be given effect to. 

The preliminary objection succeeds and the application 
-must be dismissed with costs. 

B.V.V. 


: Petition dismissed. 
ae . PRIVY COUNCIL. 
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ang operative language relating to loan—-Whether unenforceable for want of 
registration, -. F 

~. Where parties professing to create 2 mortgage by deposit of title deeds’ 
contemporaneously enter intoa contractual agreement, in writing, which is 
made an integral part of the transaction and is itself an operative instrument 
arid’ not merely evidential, that agreement requires to be registered in accord- 
ance with S.-17 (1)(b) of the Indian Registration Act, 1908 and in the absence 
of registration is unenforceable. 

Obla Sundarachariar v. Narayana Aryar, (1931) 60 MLJ, 506: L.R. 58 

I.A. 68: LL.R. 54 Mad. 257 (P.C), distinguished. 

.. Appeal from a decision dated 6th April, 1937, of the High 
Cotirt, Fort William in Bengal, in its appellate civil jurisdiction 
(Costello and Panckridge, JJ.), reversing a decision dated 22nd 
May, 1936, of that Court i in its original civil jurisdiction (Lort- 
Williams, J. ye 

_ The plaintiffs agreed to lend the defendants a sum of money 
for’ which certain immovable property in Calcutta- was to be 
security. The terms of the loan having been agreed, the plaintiffs 
and the defendants met, and the defendants signed a document 
setting out those terms. The advance was to be made in two 
instalments, and the document provided that payment of the first 
instalment would be made on the deposit of the title deeds relating 
to the property, and that, after payment of the balance of the loan; 
the defendants would execute a memorandum evidencing the 
deposit and embodying the conditions of the loan. The defendants, 
having signed that document, handed over the title deeds saying at 
the same time that they were depositing the deeds as security or 
tortgage for the first sum advanced. A few days later, when the 
balance of loan was paid, the same formalities were carried out, 
and on the same day one of the defendants on behalf of the others 
executed a formal and elaborate memorandum which, after reciting 
inter alia that the documents of title specified in a schedule had 
been deposited as security for the advance, agreed and declared 
that the deeds had been delivered with intent to create a security 
on the property in question, “such security having been created 
prior to thé execution of this agreement by delivery of the docu- 
ments. . . . .”, and that they would be held by the plaintiffs 
as such security for payment of the sum due, together with any 
costs incurred in obtaining payment of the sums “hereby secured” 
The memorandum then laid down the other terms of the loan, and 
conferred a power of sale. The plaintiffs claimed to enforce their 
rights as mortgagees under that memorandum. 


A, M. Dunne, K.C. and J. M. Pringle, for Appellants-Mort- 
gagees.—It is not right that the mortgagees’ claim should be 
defeated by the non-registration of the second memorandum of 


P.C. 
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2nd August, because that document was only executed at a time 
when the mortgage was already in being. The money having been 


‘advanced to the mortgagors, on the security of title deeds duly 


delivered, the mortgage was already created, and the mortgagees’ 
title established, for the deposit was expressly made for the 
purpose of creating a security. The earlier transaction stood on 
its own legs as a complete transaction of mortgage. The subse- 
quent memorandum, accordingly, could not, it is submitted, itself 
do the same thing. It was and could be no more than a mere 
record of what had gone before, and, as such, it did not require 
registration. The memorandum could not operate to transfer an 
interest which had already been effectively transferred by the 
earlier mortgagé by deposit of title deeds, and indeed the parties 
never intended it to have any such effect. Further, it seems in- 
equitable that, when a transfer of an interest in property has thus 
been validly made by a transaction, complete in itself, of mortgage 
by way of deposit of title deeds, the subsequently executed memor- 
andum should be allowed to operate restrospectively so as to upset. 
the earlier and valid transaction. ; 

Lionel Cohen, K.C. and J. M. Parikh for Respondents 
Mortgagors.—It is submitted that the memorandum of 2nd August 
is an instrument which comes under S. 17 of the Act of 1908 in 
that it operates to create, declare or assign a right to immovable 
property, or effects a mortgage within the meaning of S. 59 of the 
Indian Transfer of Property Act. The memorandum should 
therefore have been registered, and as that has not been done the 
mortgagors cannot seek to énforce it against the property in ques- 
tion. The memorandum cannot be dismissed as a mere record of 
a transaction previously completed and complete in itself. It is an 
operative instrument by which the parties effected, or purported to 
effect, a transfer of an interest in the mortgaged premises, They 
are now founding upon that operative instrument,-and are, it is 
submitted, barred for non-registration of the document. 

25th April, 1939. Their Lordships’ judgment was 
delivered by E ' 

' Lord MACMLČAN.—The plaintiffs in this suit, now the 
appellants, seek to enforce a mortgage for the principal sum of 
Rs. 25,000 with arrears of interest accrued. Their case is that 
the mortgage was. effected by the delivery to them of the docu- 
ments of title to certain immovable property in Calcutta with 
intent to create a secyrity thereon. 

The general law in India under the Transfer of Property 
Act, 1882, is ihat-a mortgage for a principal sum of Rs. 100 or 
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upwards can be effected only bya registered instrument duly 
signed and attested, but the validity of mortgages by deposit of 
title deeds in Calcutta and certain other places is expressly 
recognised and saved, doubtless because of the convenience of 
this form of security in commercial centres [see S. 59 of the 
Act as it stood at the date of the transaction with which this 
case is concerned, and now, by amendment, S. 58 (f)]. 


That the title deeds of the property were deposited by the 
respondents with the appellants is not disputed, but the appellants 
were not content to rely only on this deposit. They insisted 
on the execution by the respondents of a memorandum of 
agreement “evidencing the said deposit and embodying the 
terms and conditions of the loan.” The appellants found upon 
this memorandum in their plaint, and the respondents in their 
written statement aver that this memorandum constituted the 
bargain between them and the appellants, and they maintain 
that, inasmuch as it was not registered as required by S. 17 (1) 
(b) of the Indian Registration Act, 1908, it is inadmissible in 
evidence and the mortgage is consequently unenforceable under 
S. 49 of that Act. To this the appellants reply that the memo- 
tandum did not effect or constitute any transaction between the 
parties, but merely recorded a transaction already completed; it 
therefore did not require registration, not being, in the words 
of the statute, a non-testamentary instrument purporting or 

„operating “to create, declare, assign, limit or extinguish . 
any right, title or interest . . . to or in immoveable property.” 


There have been numerous cases, some of which have 
reached this Board, in which a mortgage, alleged to have been 
effected by the deposit of title deeds, has been accompanied by 


a written document, and in which the question has arisen 


whether that document was of such a character as to require 
Tegistration. The decision in each case has turned upon the 
nature of the document in question, It will be sufficient to refer 
to one or two of the most recent of these cases. 


In Obla Sundarachariar v. Narayana Aiyari, the title deeds 


of certain properties were handed over as security for a loan 


along with two written documents, namely, a promissory note 
for the total advance and a signed memorandum consisting of a 





1. (1931) 60 M.L.J. 506: L.R. 58 I.A. 68: LL.R 54 Mad. 257 (P.C). 
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list ofthe title deeds, prefaced’ with the’ names: of the parties 
and these words :— 


“As-agreed upon in person I have delivered to-you the underinentioned 
documents as security.” 


- Inthe view of their Lordships as EE by Lord Tomlin, 
the memorandum was a document which 


s merely records particulars of deeds the subject of a deposit. . -it 
was and remained a list of the documents deposited and nothing more, It 
did not embody the terms of the agreement hetween the parties.” 


‘Their Lordships accordingly reached 
`- “the conclusion that the memorandum was not other than a written 

record of the particulars of deeds the subject of an agreement constituted in 
fact by the act of deposit and the payment of the money and that it neither 
purported nor operated to create or declare any right, title or interest in the 
property included in the Bs eee with the result that it did not ‘require 
registration.” $ 

With this case that of Subramonian v. Lutchmanl, may be 
contrasted. There, on the occasion of the deposit of the title 
deeds, a memorandum was signed and delivered to the tender or 
creditor ‘which stated:— 
` “We hand you herewith title deeds relating to Fesai socuified 
property]. . this please hold as security against advances made to us.” 

” The ercesaditna in addition referred to a promissory note 
and a second: mortgage over certain other property, both 
in favour of the borrowers, which they also handed over 
as security for the’ advances made to. them, and the document 
concluded :-— 

"We promise not to deal with same till your amount due you is fully 
paid and satisfied.” 

` Lord Carson, in delivering their Lordships’ EENE quoted 
passages from the cases of Kedernath Dutt v. Shamloll Khetiry.2 
and Pranjivandas Mehta v, Chan Ma Phee,8 as laying down the 
law on the subject and stated the criterion to be :— 

“Did the document . . . constitute the bargain between the parties or 
was it merely the record of an already completed transaction?” 

On the evidence and on the terms of the document their 
Lordships had no doubt 


“that the- memorandum in question was the bargain between the parties 
and that without, its production in evidence the plaintiff could establish no 
claim, and as it-was unregistered it ought to have been rejected.” : 





“4, (1922) TE 602: L.R. 50 L.A. 77: LL.R. 50 Cal. 338 (P.C.). 
- (1873).11 Beng. LAR. (O.CJ.) 405. 00... . 
3 (1916) 31 ML. 155: LR. 43 LA. 122:.LL.R. 43 Cal. 895 (P.C). 
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: Commenting on this passage, Lord Tomlin, in the case 
above quoted, said on behalf of the Board :— 

“While their Lordships do not think that the language of ‘Lord Cation 
conveys or was intended to convey the meaning that no memorandum relating 
toa deposit of title deeds can be within section 17 of the Indian Registration 
Act ‘unless it embodies all the particulars of the transactions of Which the 
deposit forms part, their Lordships are of opinion that no such memorandum 
can be within the section unless on its face it embadies such terms and is 
signed and delivered at such time and place and in such circurhstances ‘as to 
lead legitimately to. the conclusion that so far-as the deposit is. concerned it 
constitutes the agreement between the parties.” 

With these considerations in mind their Lordships proceed 
to examine the facts of the present case. It appears that 
toward the end of -1923, three brothers, Kedar Nath Saha, 
Atindra Nath Saha and Jnanendra Nath Saha, who, or whose 
representatives, are the present respondents, arranged with the 
appellants for a loan of Rs. 25,000, for which certain property 
in Calcutta owned by the borrowers was to be the security. The 
parties having reached agreement as to. the terms of the loan, 
the transaction was carried out as follows. On the 24th July, 
1924, a meeting took place at the office of the attorneys for the 
appellants at which were present Hari Mohan Paul, one of the 
two appellants, on behalf of himself and his brother, the other 
appellant and Jnanendra Nath Saha, on behalf of himself and 
his two brothers. At this meeting a document was signed by 
Jnanendra Nath Saha setting out the terms and conditions of 
the advance. It provided that Rs. 12,000 should be paid on that 
day and the balan.e of Rs. 13,000 on or before 31st July, 1924, 
that the rate of interest was to be 9 per cent. per-annum and 
that the period of the loan was to be one year from Ist August, 
1924. It further provided that the advance of Rs. 12,000 “will 
be made on the deposit of the documents of title relating to the 
premises, No. 75, Beniatolla Street, abovementioned, and after 
the balance of Rs. 13,000 shall be paid the mortgagors will 
execute in favour of the mortgagee a memorandum evidencing 
the said deposit and ene the terms and conditions of the 
loan.” 


Janada having signed this djine focally, handed 
over the title deeds to the appellants’ attorneys, saying as he did: 
so: “For the sum of Rs. 12,000 which I have takén out of the 
loan of Rs. 25,000 I am depositing these documents of title by: 
way of security or.mortgage.” The sum of Rs. 12,000 was 
thereupon paid over to Jnanendra, who signed:a receipt’ on the 
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memorandum for the sum of Rs. 12,000 advanced “on the 


` security and upon the terms and conditions hereinbefore 


mentioned.” 


Subsequently, on 2nd August, 1924, the balance of 
Rs. 13,000 was paid to Jnanendra who repeated the formality 
of handing the title deeds to the appellants’ attorneys, stating 
that “for the sum of Rs. 12,000 which I have already received 
out of Rs. 25,000 and for the sum of Rs. 13,000 which Iam 
receiving now these documents will be kept in security.” Later 
on the same day Jnanendra executed the memorandum of agree- 
ment now in question. 


This memorandum of 2nd August, 1924, isa formal and 
elaborate document. It designates the borrowers as the mort- 
gagors and the lenders as the mortgagees and recites that the 
mortgagors are the owners of the property described in the first 
schedule, that the mortgagors had applied to the mortgagees to 
lend them Rs. 25,000, and that the mortgagees had agreed to 
make this advance on the security of the documents of title 
specified in the second schedule. It further recites that the 
mortgagees had on 24th July, 1924, paid to’ the mortgagors 
Rs. 12,000, and that as security for this sum the mortgagors had 
deposited with the mortgagees’ agents the documents of title 
specified in the second schedule, and that the mortgagees, before 
the execution of the memorandum, had paid over the balance of 
Rs. 13,000. The memorandum then proceeds to set out that it 
is thereby agreed and declared between the parties that, in con- 
sideration of the two sums of Rs. 12,000 and Rs. 13,000 paid 
before the execution of the memorandum, the title deeds des- 
cribed in the second schedule, “which said deeds, evidences and 
writings have as hereinbefore stated prior to the execution of 
this agreement been delivered by the mortgagors to the mort- 
gagees’ said agents in the town of Calcutta with intent to create 
a security on the said hereditaments and premises described in 
the said first schedule heréto such as is contemplated in the con- 
cluding proviso to S. 59 of the Transfer of Property Act (such 
security having been created prior to the execution of this 
agreement by the delivery of the documents hereinbefore 
mentioned—would (sc. shall) be held by the mortgagees as such 
security as aforesaid for the payment by the mortgagors to the 
samortgagees at the time and in the manner hereinafter mentioned 
and the costs- (as, between attorney and client) charges and 
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expenses of and incidental to any proceeding which may be had 
for the protection of this security or for procuring or obtaining 
or attempting to obtain payment of the moneys hereby: secured.” 
There follows a series of heads dealing with the date of repay- 
ment, rate of interest, consequences of default, warranty of title 
and various- other matters, and the memorandum in conclusion 
confers on the mortgagees a power of sale of the mortgaged 
property. A receipt for the total sum. of. Rs. 25,000 is 
appended. `< 

Such being the’ tenour of the memorandum of the 2nd 
August, 1924, and such the circumstances attendant on its execu- 
tion and delivery, the question is whether it required to be 
registered. Lort-Williams, J., held that it did not, being satisfied 
that the “memorandum was nothing but a record of what had 
been agreed to orally on the 24th July,” and was “not a document 
containing the bargain made between the parties.” On appeal; 
Costello, J., with whom Panckridge, J., concurred, was of the 
contrary opinion, holding that -“the writing was of such a 
character as calls for registration, ” for the’ reasons set out in a 
long and careful judgment. ©” 

Their Lordships’ find themselves in agreement. with the 
Appellate Court. The leading feature of this case is that the 
appellants’ advisers ‘were evidently quite aware of the niceties 
of the law in the matter, and deliberately endeavoured to effe¢t 
a valid mortgage by delivery of title deeds and at the same time 
to accompany it with an effective written document which 
would nevertheless not require registration. The appellants, in 
their Lordships’ opinion, have over-reached themselves and have 
failed to achieve their purpose. ` 


In the first place, it is ‘made’ ‘clear by the earlier memor- 
andum of 24th July, 1924, that the parties contemplated from 
the outset that a document should be executed “evidencing the 
said deposit and embodying the terms and. conditions of the 
loan,” and this earlier memorandum bears an acknowledgment 
of the receipt of thefirst instalment of the loan as having been 
advanced “on the security and upon the terms aiid conditions 
hereinbefore mentioned.” When the? memorandum `of 2nd 
August, 1924,.subsequently executed, is examined, it is found 
to contain all the essentials of the transaction. It states that it 
is hereby. agreed and declared between and by the parties that i in 


consideration of the sums advaiiced the title deeds’ ‘of the 
67 
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property shall be held as a security on the said property, and 
refers to any proceeding which may be had for the protection 


‘of this security or for procuring payment of the moneys hereby 


secured. It then sets out all the details of the transaction and 
specifically confers a power of sale on the mortgagees. It is 
true that in the parenthetical passage, quoted above, the title 
deeds are stated to have been previously delivered with intent 
to create-a security, but that does not alter the character of the 
memorandum itself, which, if the parenthetical passage be 
disregarded, is an instrument effective to create an interest in 
the property in favour of the mortgagees. Having purported 
to create a mortgage by delivery of title deeds, the parties 
proceeded to create it over again in writing. The memorandum 
does not merely evidence a transaction already completed: its 
language is operative. It is contractual in form and it embodies 
an agreement that the title deeds in question are to be held as 
security for the advances made and it speaks of the moneys 
thereby secured.” 1t not only contains all the terms on which 
the moneys were advanced, but it expressly confers a power of 
sale. It is noteworthy that in the appellants’ “concise state- 
ment” of their claim in the plaint they state that they sue for a. 
decree “for realisation of the principal and arrears of interest 
due and payable under a memorandum of agreement dated the 
2nd August, 1924.” ` 

Their Lordships are of opinion that where, as here, the 
parties professing to create a mortgage by deposit of title deeds. 
contemporaneously enter into a contractual agreement, in 
writing, which is made an integral part of the transaction and 
is itself an operative instrument and not merely evidential, such 
a document must under the statute be registered, The appeak 
accordingly fails. 

Their Lordships will humbly advise His Majesty that the 
decree of the Appellate Court of the 6th April, 1937, be 
affirmed, and the appeal dismissed. The legal representatives 
of the respondent Kedar Nath Saha, who alone os wilt 
have their costs of the appeal. 

_ Solicitors for Appellants: W. W. Box & Co. 

Solicitors for Respondents: Stanley, Johnson & Allen. 

R.C.C. 

‘KS. c Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG Row AND MR. 
JUSTICE ABDUR RAHMAN. 


Rakapalli Vira Raghavulu Naidu .. Appellani* (Plaintif) 
v. 
Dhara Chinna Rajalingam and 
others .. Respondenis (Defen- 
dants). 
Promissory note—Executed by only one—Indorsement for collection 
in favour of another—Indorsee’s rights as against the father and son of 


the execuiant—Whether any transfer of a debi or actionable claim effected by 
the indorsement—Transfer of Property Act (IV of 1882),S. 8. 


In a suit to recover an amount due on a promissory note executed by the 
first defendant in favour of the father of the plaintiff’s indorsers, not only 
the maker of the note the first defendant, but also his father (second defen- 
dant) and his son (third defendant) were proceeded against, and the lower 
Court passed a decree against the estate of the first defendant which had by 
then vested in the Official Receiver, and dismissed the suit as against the 
defendants 2 and 3, 


Held, that it was obvious that neither the son nor the father of the first 
defendant would be made liable directly on the pronote in which neither of 
them was mentioned. This was not however a case in which there had been 
any transfer in law of either a debt or of any actionable claim. What was 
transferred by the indorsement was only the property in the pronote and 
nothing more. Hence the particular portion of S. 8 of the Transfer of 
Property Act stating that “where the property is a debt or other actionable 
claim, the securities therefor’, would not apply. 


Marsuthamuthu Naicker v. Kadir Badsha Rowther, (1938) 1 M.L.J. 378: 
LL.R. (1938) Mad. 568 (F.B.), referred to. 
Appeal against the decree of the District Court of Kistna 
dated 12th April, 1935 and passed in O. S. No. 15 of 1933. 
V. Govindarajachari and K. Jagannadha Rao for Appel- 
lant. 


Y. Suryanarayana for Respondents. 
The judgment of the Court was delivered by 


Pandrang Row, J.-This is an appeal from the decree of 
the District Judge of Kistna dated 12th April, 1935, in O. S. 
No. 15 of 1933, a suit to recover the amount due on a promis- 
sory note Ex. A, dated 12th February, 1930, executed by the 
first defendant in favour of the late Mallikarjuna Rao, the 
father of the plaintiff’s indorsers. The suit was directed not 
‘merely against the maker of the note, the first defendant, but 





* Appeal No. 414 of 1935. 28th March, 1939. 
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also against his father, the second defendant, and his son, the 
third defendant. It may be mentioned in this connection that 
the first defendant became insolvent and the Official Receiver 
of Vizagapatam was brought on record as the fourth defendant. 
The learned District Judge passed a decree only as against 
defendants 1 and 4, that is to say, as against the estate of the 
first defendant, and dismissed the suit as against defendants 2 
and 3. The plaintiff has preferred this appeal from the decree 
of the Court below dismissing the suit against defendants 2 and 
3, and the only question for determination in this appeal is 
whether the plaintiff is entitled to a decree against defendants 2 
and 3. 

_ It must be remembered that the suit is by an indorsee and 
is based on the promissory note, Ex. A. In paragraph 4 of the 
plaint it is mentioned that the endorsement was obtained of the 
note in order to collect the amount due thereunder, and it would 
appear as if the plaintiff is only an indorsee for collection and 
not for value. The plaint does not allege that the plaintiff paid 
anything for the indorsement, and on the other hand it is stated 
in paragraph 4 that the transfer of the promissory note was 
obtained in order to collect the amount due on.the note. It is 
obvious that neither the son nor the father of the first defendant 
could be made liable directly on the promissory note in which 
neither. of them is mentioned. It is enough in this connection 
to refer to the recent Full Bench decision in Maruthamuthy 
Naicker v. Kadir Badsha Rowthert, in which the head note runs 
as ‘follows :— 

“The indorsee of a promissory note dgecúied by the managing member 
of a+Hindtt joint family is limited to his temedy ‘on the note unless the 
indorsement is so worded as to transfer the debt as well and the stamp. law 
is complied with; and therefore in the case of an ordinary endorsement the 
indorsee cannot sue the non-executant coparceners on the ground’ of their 
liability under the Hindu Law.” | 

In the present case the indorsement i is of the ordinary kind; 
it is not so worded as to transfer the debt itself ` nor has any, 
Stamp duty been paid on’ the indorsement. It was alleged in 
the plaint that there was an agreement by the sécond défendant 
on the. 12th January, 1931, whereby he paid Rs. 2,000 being 
part of the amount due to the original payee and the balahce 
was promised to’ be paid after some tiite., This agreerhent, 
which is rharked as Ex. Fi in this casé, i is s however nót an agree- 


1. (1938) 1 M.L.J. 378: LL.R. (1938) Mad.-568 EBI. 
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ment with the plaintiff in the present suit but only with the 
original payee, and it is not the plaintiffs case that the rights 
under this agreement were also transferred to the plaintiff along ` 
with the promissory note. While the promissory note was filed 
along with the plaint, this letter Ex. F was not filed, and if it 
had really been relied upon as part of the cause of action as it 
is now sought to be, it would have been filed along with the 
plaint. Even assuming tbat the plaintiff is not a mere indorsee 
for collection but is an indorsee for value, it would not follow 
that the indorsement ipso facto transferred the rights under the 
letter Ex. F to the plaintiff. The Advocate for the appellant 
relies on S. 8 of the Transfer of Property Act and in particular 
the following passage therein, namely :— 

“Where the property isa debt or other actionable claim, the securities 
therefor.” 


This is not however a case in which there has been any 
transfer in law of either a debt or of any actionable claim. 
What was transferred by the endorsement was only the 
property in the promissory note and nothing more. This is 
therefore a case to which the particular portion of S. 8 of the 
Transfer of Property Act relied upon will not apply.. We are 


therefore of opinion, though not-for the reasons found in the 


judgment of the Court below, that the Court below was right 
in dismissing the claim of the plaintiff as against defendants 2 
and 3. The appeal therefore fails and is dismissed with costs 
of respondents 2 and 3. 

K.C ` Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR. 
Justicz NEWSAM, l 


Vedantam Subbarayudu ( aa, 





and others . Appellants* (Defendants 6 and 
7 and Nit) 
v. 
Chattapalli Lakshminarasamma 
and others .. Respondents (Plaintif and 


; Defendants 1 to 5 and Nil), 


Transfer of ee Act (IV of 1882 as amended by Act XX of 1929), 
S. 92 (tit) —Vendee advancing money for discharging a prior mortgage 
decree—If entitled to right .of subrogation in respect of that sum in the 
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nies of a registered insirument reserving the right as required by S.92 
(ii). 

In execution of a decree obtained on a mortgage the mortgaged property 
was about to be sold. The mortgagors agreed to sell a portion of the property 
to strangers who advanced the money with which the decree debt was 
satisfied. They obtained a sale-deed and ina suit by a subsequent mortgagee 
they claimed a right of subrogation to the rights of the earlier mortgagee 
whose decree was discharged by the money advanced. 


Held, the vendees not having obtained a registered agreement 
stipulating that they should be subrogated to the rights of the mortgage 
which they have discharged they are not entitled to set up any claim of 
priority over the subsequent mortgage. 

Case-law reviewed. 

Per Newsom, J.—Conflict of opinion has been clarified and stilled by the 
amending Act XX of 1929 giving effect to the rule of equity as to subrogation. 

Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur dated 21st January, 1936 and made in 
O. S. No. 61 of 1934 and petition praying that in the circum- 
stances stated in the affidavit filed therewith the High Court 
will be pleased to issue an order directing the scaling down of 
the decree debt in O. S. No. 61 of 1934 on the file of the Court 
of the Subordinate Judge of Narasapur according to the 
provisions of the Madras Agriculturists Relief Act (IV of 


'1938) in the event of the failure of the Appeal No. 213 of 


1936—appeal preferred against the decree of the said Court of 
the Subordinate Judge of Narasapur in the said O. S. No. 61 
of 1934, 

P. Satyanarayana Rao and V. Parthasarathi for Appellants. 

V. Viyyanna for Respondents. 

The Court delivered the following 

JupemMEnts: Venkataramana Rao, J.—Thisappeal raises a 
question of subrogation. The facts necessary for the disposal of 
the same lie in a narrow compass. The plaintiff sued to recover 
a sum of Rs. 8,000 ona mortgage dated 3rd October, 1925, ex- 
ecuted by defendants 1 to 4 and their father late Subbarayudu in 
her fayour. There was a prior mortgage on the said property 
dated 1st August, 1914. In execution of a decree obtained thereon 
the property mortgaged was about to be sold. To discharge the 
said decree debt the mortgagors—late Subbarayudu and his 
sons—agreed to sell a part of the said property, namely, plaint 
items 3 to 7,9 and 15 to defendants 6 and 7. In pursuance 
of the said contract, the defendants 6 and 7 obtained a sale-deed 


dated 2nd November, 1933, and advanced the money with which 
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the said decree debt was satisfied. They therefore claim a right 
of subrogation in respect of the said sum on the ground that by 
their having discharged the said decree debt they are subrogated 
to the rights of the mortgagee under the deed dated 1st August, 
1914. The learned Subordinate Judge refused to give them the 
said relief on the ground that there is no registered instrument 
reserving the right as required by S. 92 (si) of the Transfer 
of Property Act. It is this view that is now canvassed in this 
appeal by Mr. Satyanarayana Rao on their behalf. 


It is conceded that the matter is governed by S. 92 of the 
Transfer of Property Act, but it is contended that defendants 
6 and 7 have a right of subrogation under cl. (f) of the said 
section. This contention is directly opposed to the interpreta- 
tion placed on the said section by the Full Bench decision in 
Lakshmi Amma v. Sankara Narayana Menoni. But it is 
contended that the observations regarding the interpretation of 
that section are obiter and that a different note was struck in a 
recent judgment by their Lordships Venkatasubba Rao and 
Abdur Rahman, JJ., in Srinivasulu v. Damodarasamss. In 
Lakshmi Amma v. Sankara Narayana Menon, I observed as 
follows :— 


“The first clause enunciates no new principle (vide S. 74 of the 
Transfer of Property Act since repealed). It applies to all persons who have 
an interest in the equity of redemption and are under no personal obligation 
to discharge prior encumbrances. The third clause has been enacted to 
confer a benefit on persons who advance money to discharge an incumbrance 
only ‘if the mortgagee has by a registered instrument agreed that such 
persons shall be subrogated.’ The clause is intended to apply to all persons 
who acquire an interest in the mortgaged property by advancing moneys to 
discharge prior incombrances and there is no warrant for restricting the 
scope of that clause to persons other than purchasers or mortgagees as 
contended by Mr. Kuttikrishna Menon. The distinction between the two 
classes of cases aforesaid, namely, those who have an existing interest in the 
property and those who acquire an interest therein by advancing money, is 
well recognised in the law relating to subrogation.” 


This is also the view taken by Varadachariar, J.—Vide 
pages 367 and 368 and by Cornish, J. (page 362). Since the 
date of this decision the matter was considered by a Full Bench 
of the Allahabad High Court and a Full Bench of the Nagpur 
High Court. The Full Bench decision of the Allahabad High 
Court is reported in Hira Singh v. Jai Singhs. Sulaiman, C. J., 
after considering the decision in Lakshmi Amma v. Sankara 





1. (1935) 70 M.L.J. 1: LL.R. 59 Mad. 359 at 375 (F.B.). 
2. ALR. 1938 Mad, 779. 3, LL.R: (1937) All. 880 (FB). 
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Narayana Menoni and the previous Full Bench decision in Tota 
Ram v. Ram Lal, which was dissented from in Lakshmi Amma 
v. Sankara Narayana Menon! affirmed the view taken by us. 
In that case certain properties were sold for discharging the 
prior encumbrances and as there was no registered instrument 
in the case, the right of subrogation was refused. The learned 
Chief Justice concluded his judgment thus: 

“Having paid the amounts which under their contracts of sale they were 
bound to pay as part of their sale consideration, and not having obtained any 


agreement in writing registered that they would be subrogated to the rights 
of the prior mortgagee, they are not entitled to any such benefit.” 


The Full Bench decision of the Nagpur High Court is 
reported in Tatbat v. Wasudeorao’. The actual decision in that 
case is that: 

“A purchaser of a property with whom is left part of the consideration 
of the sale in his favour for paying off a mortgage but in whose favour there 
is no express agreement of subrogation in writing registered is not entitled to 


claim subrogation against a later mortgagee under S.92 of the Transfer of 
Property Act as amended by Act XX of 1929." 


It also affirms the view taken by us in our Full Bench deci- 
sion. Mr. Satyanarayana Rao canvasses the reasoning in both 
the above judgments. What he contends for is that the inter- 
pretation placed on S. 92 (iii) of the Transfer of Propérty Act 
was based upon a principle which according to him was not. 
well founded. In the course of the Full Bench judgment in 
Lakshmi Amma v. Sankara Narayana Menoni, Varadachariar, 
J., observed thus :— 

“There is a well-established distinction between cases in which a person 
who has a pre-existing interest in property pays offa prior charge on that 
property for the protection of his own interest and cases in which a person 
acquires an interest in property only by reason of his advancing money to pay 
off an existing mortgage debt. It seems to me that the first clause of S. 92 


must be held to relate to the first type of cases above referred to and the 
third clause to the second type.” 


This is also the view which I took. It is this view which 
Mr. Satyanarayana questions and in support thereof relies upon 
the observations of Vepkatasubba Rao, J., in Srinivasulu v. 
Damodarasamis, The learned Judge remarks thus at page 
783 :— i 


“We must say we find it dificult to follow the distinction adverted to 
between a person with a pre-existing right and a person acquiring a right by 





“4. (1935) 70 M.L,J. 1: LL.R: 59 Mad. 359 (FB). 
2, (1932) LLLR. 54 Al. 897 (FB). . 
3, LL.R. (1938) Nag. 206 (F.B.). 4. AIR. 1938 Mad. 779. 
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reasonof the advance he makes. Not the slightest support is to be found 
for this supposed distinction in any of the rulings of the Judicial Committee; 
on the contrary, as already shown, if finds no countenance in them.” 


But the learned Judge did not however express any opinion 
on the interpretation placed by us. The learned Judge again 
remarks : 


“To construe cls. (i) and (iti) of the new S. 92 is not within our purview. 
It is not therefore for us to say whether the construction adopted in Lakshmi 
Amma v. Sankara Narayana Menon! is right or not, whatever may be our 
own view on the matter.” . 


Mr. Satyanarayana Rao contends that the observations of 
Venkatasubba Rao, J., are well founded in principle and the 
distinction sought to be made in Lakshmi Amma v. Sankara 
Narayana Menoni does not exist and that on a proper construc- 
tion of S. 92, a person who advances mouey to a mortgagor and 
takes a mortgage or sale would come within cl. (4) of S. 92. 
Considerable reliance was placed upon certain decisions of the 
Judicial Committee and the interpretation placed upon them by 
our High Court and other High Courts. Those decisions are 
Mohesh Lal v. Mohant Bawan Dass, Gokaldas Gopaldas v. 
Puranmal Premsukh Dass, Dinabandhu Shaw Chowdhry v. 
Jogmaya Dasit, Mahomed Ibrahim Hossain Khan v. Ambika 
Pershad Singhs and Jagmohan v. Jugal Kishoree. I shall now 
proceed to examine the soundness of the contention and the 
scope of the said Privy Council decisions. The cases in 
Mohesh Lal v. Mohant Bawan Dass and Gokaldas Gopaldas v. 
Puranmal Premsukh Das3 were decided before the Transfer of 
Property Act (1882) was enacted and the other cases were 
decided after the enactment of the Act but before the recent 
amendment in 1929 and 1930. Both in 9 and 10 Calcutta 
cases, their Lordships applied certain rules of English 
Law as rules of justice, equity and good conscience. They 
approved of the rule in Adams v. Angellt and disapproved 
of the rule in Toulmin v. Steeres, the one on the ground that it 
was in consonance with the rules of justice equity and good 
conscience and the other, on the ground that it was not. I 
shall first explain the scope of the rule in Toulmin v. Steeres, 

1. (1935) 70 M.L.J. 1: I.L.R. 59 Mad. 359 (F.B.). 
2. (1883) L.R. 10 LA. 62: I.L.R. 9 Cal. 961 (P.C). 
3. (1884) L.R. 11 LA. 126: I.L.R. 10 Cal. 1035 (P.C). 
4, (1901) 12 M.L.J. 73: L.R: 29 T.A. 9: LL.R. 29 Cal. 154 (P.C.). 
5. (1912) 22 ML.J. 468: L.R. 39 I.A. 68; LL.R. 39 Cal. 527 (P.C). 
6. ALR. 1932 P.C. 99 (P.G). 7. (1877) 5 Ch.D. 634. 


8. (1817) 3 Mer. 210: 36 E.R. 81. 
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It is well settled that a mortgagor who has created more than 
one encumbrance cannot set up a prior encumbrance which he 
has discharged against a later encumbrance. This is on the 
principle that a person who borrows money cannot be his own 
creditor and he would be derogating from his own grant. But 
Toulmin v. Steerel carried the principle a step further and 
applied the same principle to a person who acquired an equity 
of redemption. The soundness of the decision was always 
questioned in English Courts though it was not overruled. Its 
application was limited as far as possible. The limit of the rule 
as enunciated therein is thus explained by Lord Macnaughten 
in Thorne v. Cann3: 

“A purchaser who took a conveyance purporting to be free from encum-~ 
brances could not set up a mortgage which had been paid off out of the 
purchase money against an encumbrance subsequent in date of which he had 
constructive notice. The authority of that case cannot nowadays be treated 
as going beyond the actual decision.” 

This rule was considered by their Lordships of the Judicial 
Committee as not being in accordance with justice, equity and 
good conscience. They further stated that they were not pre- 
pared to extend that doctrine to India. 

I shall now deal with the rule in Adams v. Angells, In that 
case, Jessel, M.R., after laying down the general proposition 
that the mere fact of a charge having been paid off does not 
decide the question whether it is extinguished, proceeded to 
explain in what cases it could be said to have extinguished and 
in what cases, not. He instanced the case of a charge paid off 
by a tenant for life without any expression of his intention and 
in such a case he observed that it was presumed that his intention 
was to keep it alive. He then proceeded to instance the case of 
an owner of an estate in fee or tail. In dealing with, this, he 
observed the presumption was the other way remarking that if 
there was no reason for keeping it alive, equity, would, in the 
absence of any declaration of his intention, destroy it, but if 
there was a reason for keeping it alive, equity would not 
destroy it. He then took the case of a purchaser and observed 
that if he paid off a charge, he might have it assigned toa 
trustee for himself or might have a declaration. inserted in the 
deed that the charge should be treated as remaining on foot for 
the purpose of protecting him against any encumbrances. The 


1. (1817) 3 Mer. 210; 36 E.R. 81. 2. (1895) A.C. 18. 
å. (1877) 5 Ch. D. 634. 
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learned Master of the Rolls then wound up thus: 


: “The intention, therefore, if expressed, governs the case, but if no inten- 
tion 1s expressed, then Toulmin v, Steere) says that in the incumbrance 
which is paid off is merged, and the subsequent incumbrancers let in.” 


On the actual facts of that case, he found that the intention 
was clearly shown not to let in the subsequent incumbrancer. 
According to Adams v. Angell8, a purchaser who pays off a 
charge must show an intention to keep it alive if he wishes to 
prevent its merger and such an intention was shown in that case. 
(This is also how Lord Justice Lindley understood the case.) 
See Liquidation Estates Purchase Company v. Willoughbys. Let 
us see how the Privy Council applied the rule. In 9 Calcutta 
case the right of subrogation wasnegatived. In that case one 
Mangal Das as the agent of an Asthal executed a mortgage in 
favour of one Lachminarain. During that time one Balgobind 
was the Mahant. After the death of Balgobind disputes arose 
between Mangal Das and another as to succession. In 1872 
Mangal Das purporting to act as the proprietor executed a mort- 
gage in favour of one Mohesh Lal and a part of the 
consideration for the mortgage was utilised in discharging the 
prior mortgage in favour of Lachminarain. Their Lordships 
of the Judicial Committee after citing the rule in Adams v. 
Angella as enunciated by Jessel, M.R, proceeded to apply the 
said rule in the following words: 

“Applying that rule to the present case, it must be presumed, in the 
absence of any expression of intention to the contrary, that Mangal, who 
when he borrowed the money to pay off Lachminarain’s mortgage, claimed 
to be the owner of the estate, and was stated on the face of the bond to be so, 
intended that the money should be applied in paying off that mortgage, and 
in extinguishing the charge, there being no intermediate encumbrance. 
Although the money was paid by the plaintiff's gumastha to Lachminarain's 
estate, it was paid with money borrowed from the plaintiff by Mangal, and 
for which Mangal was liable to him. The mortgage was therefore paid off 
by Mangal and not by the plaintiff.” 

It will be seen that Mangal was treated as the owner in fee 
and the amount borrowed by him and paid in discharge of the 
prior mortgage was treated as money paid by the owner in fee. 
Though the money was expressly borrowed for the purpose of 
paying off the prior mortgage, their Lordships negatived the 
right of subrogation. The principle is this, that money received 
in consideration of a mortgage or sale of a property will be the 


1. (1817) 3 Mer. 210: 36 E.R. 81. 
2. (1877) 5 Ch. D. 634. 3. (1896) 1 Ch. 726 at 734, - 
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property of the mortgagor or a vendor. Prima facte therefore 
the money that goes in discharge of the prior mortgage will be 
the money of the mortgagor or the vendor and therefore it will 
be payment by the owner in fee. Though in that case it was 
paid by Mohesh Lal the mortgagee’s gumastha, still their Lord- 
ships observed that the mortgage was paid by Mangal and not 
by Mohesh Lal. Their Lordships remarked that as there was 
no intermediate encumbrance, the charge must be deemed to be 
extinguished and they declined to raise an equity in favour of 
Mohesh Lal. In order to have this equity there must be a 
declaration of his intention and in the absence of such a decla- 
ration for keeping it alive, their Lordships observed that it was 
extinguished. 

I shall now take the 10 Calcutta case and see how the rule 
was applied. In that case, a person in execution of a money 
decree purchased in Court auction a certain property which was 
admittedly subject to more than one mortgage. As purchaser 
of the equity of redemption, after the purchase he discharged 
the first mortgage and was held entitled to the right of 
subrogation in respect thereof against the later mortgage. After 
referring to Adams v. Angel and Toulmin v. Steere’, Sir 
Richard Couch formulates the question thus and answers it: ` 


“The obvious question to ask in the interests of justice, equity and good 
conscience is, what was the intention of the party paying off the charge? He 
had a right to extinguish it and a right to keep it alive. What was his inten- 
tion? If there is no express evidence of it, what intention should be ascribed 
to him? In the familiar instance of a tenant for life paying off a charge 
upon the inheritance, he is assumed, in the absence of evidence to the con- 
trary, to have intended to keep the charge alive. It cannot signify whether 
the division of interests in the property is by way of life estate and remainder 
or by way of successive charges In each case it may be for the advantage 
of the owner of a partial interest to keep on foot a charge upon the corpus 
which he has paid.” . 

Their Lordships therefore treated the case of a purchaser 
of an equity of redemption in exactly the same position asa life 
tenant, that is, a person having an existing interest in the 
property and discharging a prior mortgage by reason of such an 
existing interest and not being under a personal liability to pay 
the charge’ or being under a contractual liability to’ pay the 
encumbrance. The expression “the owner of 'a partial interest” 


would take in the case of a second and every subsequent mort- 





1. (1877) 5 Ch. D. 634. 
2. (1817) 3 Mer, 210: 36 E.R. 81, 


II] THE MADRAS LAW JOURNAL REPORTS. 541 


gagee. The money that is paid by the second mortgagee or the 
purchaser in such a case would be his own money and cannot in 
any sense be considered to be the money of the mortgagor 
because the money is paid as owner of an existing interest, that 
is, the purchaser as owner of equity of redemption. Where a 
mortgagor mortgages or sells a property for discharging a 
subsisting mortgage, whether the mortgagor discharges by 
receiving the money or the mortgagee or vendee discharges by 
covenanting to do so retaining the consideration money for thé 
mortgage or sale, it will in either case be a discharge by the 
mortgagor. Where the mortgagee or vendee covenants 
with the mortgagor to discharge a particular incumbrance, he 
assumes the duty of the mortgagor. Prima facie therefore as 
stated by Jones.in his book:on ‘Mortgages’, S. 258: 

“If the money be paid by one who has assumed the duty of paying the 
debt, either by contract with the mortgagor or with those who may have 
succeeded to his rights, this must be taken, as regards other subsequent inte- 
rests, as a payment” 

and 

“as the payment was in pursuance of hig agreement, it may be tegarded 
as made with the mortgagor's money.” (S. 864.) 

In dealing with the case of a mortgagee who purchases an 
equity of redemption, Vice-Chancellor Hall in Adams v. 
Angell states the principle thus at page 642 :— 


“A mortgagee who purchases an equity of redemption from a vendor 
liable to pay the mortgage debt, ought, it would seem, in the absence of con- 
tract to the contrary, ordinarily to be considered as giving up his claim as 
creditor against the estate, and not merely his personal remedy against the 
mortgagor. The parties can well arrange to the contrary, but not doing so, 
it seems reasonable that the debt satisfied for one purpose should be deemed 
satisfied for all purposes. That this involves a second mortgagee being 
placed in a better position than he previously was, does not seem to me to 
affect the question. Indeed the improved position of the second mortgagee 
wopld seem, after all, to be only consistent with his contract, if such contract 
be considered (as it reasonably may be) to have been a contract that he 
should have a security on the property, but subject to a prior charge so long 
as the creditor having that charge remained unpaid.” 

It will be seen from this passage that it is “open to. the 
parties ta arrange to the contrary. Of course, where, no such 
arrangement is made, the English law modified the rule in 
Toulmin v. Steere’, where a person advancing the money had ‘no 


notice of an. intermediate encumbrance or other circumstances 





1, (187775 Ch. D. 634. ’ 
'. “2°, (1817).3 Mer: 210: 3 E.R, 81. ` 
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which would raise equity in his favour. Even in such cases 
where from the terms of the mortgage deed or purchase deed it 
is clear that the intention to keep alive a charge is inconsistent 
with the real intention of the parties it would not be kept alive 
because the mortgagee or purchaser finds it would have been 
better for him to have kept the charge alive. (Vide the obser- 
vations of Lord Justice Lindley in Liquidation Estates Purchase 
Companyv. Willoughby1.) MoheshLaly. Mohant Bawan Dasa 
illustrates this rule very clearly. That case was one in which 
the mortgagee had not an existing interest but acquired an 
interest in consideration of certain money paid to the mortgagor 
and prima facie the money so paid to the mortgagor would be 
the money of the mortgagor with which the prior mortgage 
would have been redeemed. Both these cases illustrate the dis- 
tinction between the case of a person having an existing interest 
and the case of a person acquiring an interest. As I said, these 
cases arose before the Transfer of Property Act was enacted. 
Now let us see how the matter stood under the Act. Ss. 74 
and 75 of the Act enacted that every second or subsequent 
mortgagee on discharging a prior mortgage will be entitled to 
all his rights. The sections gave effect to the recognition of 
the principle that a person having an existing interest and not 
being under personal or contractual liability to pay an encum- 
brance is entitled to be subrogated to the rights of a prior 
encumbrance which is discharged. S. 95 provides for the case 
of a co-mortgagor. S. 101 provides for the case of a union of 
interests, that is, the case of an incumbrancer becoming owner 
of the property. It was applied also to the case of a purchaser 
of equity of redemption discharging a prior encumbrance. It. 


- will be seen from the language of S. 74 that it is a statutory 


right and the Courts do not go into the question whether it was. 
for the benefit of the subsequent mortgagee to keep the prior 
mortgage alive or not; the presumption which was automatically 
raised in such cases in England was recognised as a statutory 
right. 

In the case of a person who advances money for the 
purpose of paying off a mortgage and takes a mortgage or sale, 
the principle would be that prima facie the’ prior mortgage is- 
discharged unless there is an agreement that it should be kept. 





1. (1896) 1 Ch. 726 at-734. 
2. (1883) L.R. 10 T.A. 62: I.L.R. 9 Cal. 961 (P.C). 
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alive or the mortgagee or the vendee shows that there is some 
reason for presuming or implying such an agreement in his 
favour as the subsistence of an intermediate incumbrance, that 
is, the onus is on him to prove it. The presumption and onus 
are not the same as in the two classes of cases, that is, in the 
case where a person having an existing interest discharges a 
prior mortgage and a person acquiring an interest discharges a 
mortgage. The result of the case-law in regard to presumption 
and onus in cases where a charge is not discharged by a mort- 
gagor and in the absence ‘of an expression of intention or an 
express agreement to have thecharge kept alive may be sum- 
marised thus: 

(1) If a charge is paid off by a tenant for life, he retains 
the benefit of it against the inheritance. The presumption is 
that he intends to keep it alive. Adams v. Angell and W. Tasker 
& Sons, Ltd., In re: Hoare v. W. Tasker & Sons, Ltd The 
burden of proof is upon those who allege that in paying off the 
charge he intended to exonerate the estate. (Burrell v. Earl of 
Egremoni8.) This is irrespective of any existence of an inter- 
mediate encumbrance. (Jones v. Morgans and Walker v. 
‘Symonds. ) 

(2) Where a second or a subsequent mortgagee discharges 
a first or prior mortgage, the same presumption and onus are 
raised as in the case of a tenant for life. As the Privy Council 
remarks in Gokaldas Gopaldas v. Puranmal Premsukh Dass: 

“Tt cannot signify whether the division of interests in the property is by 
way of life estate and remainder, or by way of successive charges.” 
(S. 74 of the Transfer of Property Act.) 

It would seem that the Privy Council applied the principle 
applicable to cases coming under this class to the case ofa 
purchaser of an equity of redemption discharging a mortgage 
apparently on the ground that the charge was by an owner of 
an existing interest. (Gokaldas Gopaldas v. Puranmal Prem- 
sukh Dase.) It appears to me that it would more SS aa 
come under the next class of cases. 

(3) Where the owner of an estate in fee pays off acharge, 
the presumption is the other way. Equity would in the absence 








1. (1877) 5 Ch. D. 634, 2. (1905) 2 Ch. 587 at 602, 
3. (1844) 7 Beav. 205: 49 E.R. 1043, 4. (1783) 28 E.R. 1086. 

5. (1818) 36 E.R. 751 at 784. 
6, (1884) L-R. 11 LA. 126: I.L.R. 10 Cal. 1035 at 1046°(P.C.). 
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of any declaration of his intention destroy it, but if there was a 
reason for keeping it alive such as the existence of another 
encumbrance, equity would not destroy it. Adams v. Angell; 
also W: Tasker & Sons, Limited, In re: Hoare v. W. Tasker & 
Sons, Limiteds. 

As the learned Editor of the Article on ‘Mortgages’ in 
Hailsham’s Edition of Halsbury’s Laws of England, Vol. 23, 
points out in the footnote at page 516: 

‘When a tenant in fee simply pays off a charge, the original presumption 
is iñ favour of merger. Where under thé circumstances it is for his 
advantage to keep the charge alive, there may bea rebutting presumption 
which prevents merger.” 

Take the .case of a person who becomes entitled to an 
equity of redemption by descent or devise. If he pays the 
charge created by his predecessor, the. presumption is merger 
but he can keep it alive or if there is an intermediate incum- 
brance or other circumstances which will have to be ptoved, a 
rebutting presumption will be made in his favour. (Vide the 
observations of Sir John Romilly in Davis v. Barreti8, the case 
of an heir discharging an encumbrance created by his predeces- 


sor.) The onus of proving such circumstances is on him, 


though admission of them might dispense with proof in some 


‘cases. 


Under this category, in my opinion, would come the case 
also of a purchaser of an equity of redemption discharging a 
mortgage. The presumption would be merger but where there 
is an expression of an intention or an intermediate encumbrance 
or such a continuance would be for his benefit, a rebutting 
presumption will be made in his favour. This is the rule 
embodied in S. 101 of the Transfer of Property Act before the 


‘Amendment. 


(4) Where a person advances money to discharge a 


“mortgage and takes a mortgage or sale, the presumption is that 


the mortgage is extinguished. But if it is shown that there is 
an intermediate encumbrance or other circumstances which 
raise equity in his favour, the presumption shifts or is rebutted 


and an agreement with the borrower that the mortgage was to 


be kept alive is presumed or implied. The agreement is often 





1. (1877) 5 Ch. D. 634 at 645. ` 
2. (1905) 2 Ch. 587 at 602, 
acy 3e (1851) 14 Beav. 542: 51 E.R. 394 at 397, 
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implied from stich circumstances as an arrangement with the 
mortgagor that after the discharge of the mortgage the mort- 
gage deed should be surrendered to him and a new document 
would be executed in his favour or a sale free from encum- 
brance. (Vide Dinabandhu Shaw Chowdhry v. Jogmaya Dasi 
and Mahomed Ibrahim Hossain Khan v. Ambika Pershad 
Singhs.) The onus is on him to prove them. (Purnamal Chand 
v. Venkata Subbarayadus. ) 

Where there is no intermediate incumbrance or any other 
circumstances which would raise an equity in his favour, the 
original presumption that the mortgage is extinguished will not 
give place to a rebutting presumption in his favour and the onus 
is on him to prove that there was an express agreement to keep 
the mortgage alive. This principle is exemplified by the cases 
in Mohesh Lal v. Mokant Bawan Dasa and Kalagayya v. 
VYanadammas. 

(5) Where one advances money to another for paying off 
a mortgage without stipulating for any security, the presump- 
tion is that the mortgage is discharged unless by an agreement 
with the borrower ‘he is subrogated to the mortgage security. 
¿Ram Tuhul Singh v. Biseswar Lal Sahoo8.) The rule in 
English law appears to be different. (Vide Cracknall.v. Janson’, 
which appears to treat him as an ee transferee of the 
debt.) 

Whether it is a case of an original presumption as in 
(1) and (2) or a case of rebutting presumption as in (3) and 
(4), the theory on which the presumption and onus are rested 
is that an intention in favour of a gift will not be presumed. 
{Vide the observations of Lord Justice Fletcher Moulton in 
Manks v. Whiteley8.) This judgment was upheld in Whiteley 
v. Delaney. 

Both Dinabandhu Shaw Chowdhry v. Jogmaya Dasti and 
Mahomed Ibrahim Hossain Khan v. Ambika Pershad Singha 
are cases of mortgages and not purchases. In the 29 Calcutta 
case, one Mustafi advanced a sun of Rs. 40,000 for the purpose 





1. (1901) 12 M.L.J. 73: L.R. 29 I.A. 9: LL.R. 29 Cal. 154 (P.C). , 
2. (1912) 22 N.L.J. 468: L-R. 39 L.A. 68: LL.R, 39 Cal. 527 (P.C). 
3. (1897) 7 M.L.J. 198: I.L.R. 20 Mad. 486 at 487. 
4, (1883) L.R. 10 I.A. 62; ELR, 9 Cal. 961 (P.C). 


5. (1910) 21 M.L.J. 180. ~~ “6. (1875) LRZ LA. 131 (PCE): 
7. (4879) 11 Ch. D. Lat 18. 
8. (1912) 1 Ch. 735 at 764. `=” 9 (1914) Ac. 132°? £ 
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of discharging two prior mortgages. The mortgages were 
discharged with the amount. A question arose whether the 
mortgage in favour of Mustafi had priority over an attachment 
of property which came into effect before the date of the 
mortgage. Their Lordships from the nature of the transaction 
inferred an agreement that the mortgages intended to be 
discharged should be kept alive. After referring to Gokaldas 
Gopaldas v. Puranmal Premsukh Dasi, they remarked thus :— 
“Here the mortgagor was paying of his own debts, but he was doing so 
for the benefit of Mustafi and in performance of the agreement with him.” 
Therefore their Lordships recognised that though the money 
would prima facie become the money of the mortgagor as in the 
9 Calcutta case, as the money was paid in performance of an 
agreement with the mortgagee, it should be kept alive. - This 
their Lordships inferred from the fact that it was intended that 
the mortgagee should have an unencumbered property and the 
charge in his favour should have priority over all other charges. 
It would have been very-easy: for their Lordships to apply the 
rule under S. 74 of the Transfer of Property Act by treating 
Mustafi as a second mortgagee; but they would not apply that 
section because that section was intended to relate only to a 
person having an existing interest in the property and dischar- 
ging a prior mortgage out of his own money without being 
under a stipulation with the mortgagor to discharge it from and 
out of the consideration money for his mortgage. Therefore 
the distinction between a person having an existing right and 
the person: acquiring an interest was kept in view by their 
Lordships of the Privy Council. Again, in Mahomed Ibrahim 
Hossain Khan v, Ambika Pershad Singhs, there was a mort- 
gage in favour of one Alfan on 17th February, 1888, which 
was effected for the purpose of discharging a serpeshgi 
debt dated 20th November, 1874. Their Lordships gave the 
benefit of subrogation to Alfan in respect of the serpeshgi deed 
dated 20th November, 1884, by inferring an agreement that that 
mortgage should be kept alive. At page 554 this is what their 
Lordships observe: 


“The Rs. 12,000 lent by Musammat Alfan were in accordance with the 
agreement between Musammat Alfan and Kishan'Kumar Singh applied in 
paying off the serpeshgi debt, that on payment of that debt the serpeshgi deed 





1. (1884) LR. 11 LA. 126: TLR. 10 Cal. 1035 (P C). 
2, (1912) 22 M.L.J, 468: LR. 39 LA. 68: LL.R. 39 Cal. 527 (P:C ). 
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of the 20th November, 1874, was handed over to Musammat Alfan, and that 
Musammat Alfan when she lent her Rs. 12,000 intended to keep alive for her 
benefit and protection the charge which had been created by the serpeshgs 
deed of the 20th November, 1884.” 


After referring to Mohesh Lal v. Mohant Bawan Dasi 
and Gokaldas Gopaldas v, Puranmal Premsukh Dass, 
they observe that applying the rule of justice, equity and 
good conscience, the charge was ‘kept alive. It is also 
significant that their Lordships did not apply S. 74 of the 
Transfer of Property Act but invoked the principle of equity, 
thus again illustrating the distinction between a person having 
an existing interest and a person acquiring an interest. This 
principle was again illustrated in Jagmohan v. Jugal Kishore, 
where in respect of half of the purchase money their Lordships 
did not give the benefit of subrogation by implying an agree- 
ment because there was no intermediate encumbrance. Mulla 
does recognise that 29 and 39 Calcutta cases were based on con- 
ventional subrogation and that S. 74 of the Transfer of 
Property Act would not apply to cases where a person is under 
a contractual liability to discharge a mortgage. 

In order thereforeto avoid questions of intention and onus 
being gone into by Courts and with a view to place the right of 
subrogation on a statutory basis the Legislature enacted S. 92 
of the Transfer of Property Act. As remarked by Mulla, 
S. 92 (i) deals with the case of a person ‘having an existing 
interest and S. 92 (iit) deals with the case where under the 
previous state of the law the right of subrogation was invoked 
on the doctrine of conventional subrogation. This follows from 
the plain language of the section and there is very good reason 
why the Legislature adopted this view. In the case of a person 
having an existing interest, there is no need to resort to any 
agreement express or implied and S. 74 of the Transfer of 
Property Act before the amendment gave partial recognition in 
favour of second and subsequent mortgagees and S. 92 (i) 
only extended the said principle. In other cases the Court had 
to go into questions of intention, in certain cases coming to the 
conclusion that there was an intention to keep the mortgage alive 
and in certain-other cases, that there was no such intention. 
The Legislature therefore enacted the rule in S. 92 (şi) as it 





1. (1883) L.R. 10 I.A. 62 : LL.R. 9 Cal, 91 (P.C). 
2 (1884) L.R. 11 I.A. 126: I.L.R. 10 Cal. 1035 (P.C.). 
3, AIR. 1932 P.C:99 (P.C). ` 
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is always open to a person who advances money to enter into an 
agreement. I do not see any injustice in enacting such a rule. 
The legislature does give the benefit of the principle of subroga- 
tion even in such cases but the legislature requires that the 
person intended to take advantage of the benefit must comply 
with certain requirements, the requirements being a registered 
instrument for keeping ‘alive the prior mortgage which can 
always be done even by the very transaction—-sale or mortgage— 
under which the money was advanced by making a declaration 
that it was agreed between the parties that the prior mortgage 
was intended to be kept alive. 


It is contended by Mr. Satyanarayana Rao that the words 
in cL (iii), “a person who has advanced money to a mortgagor 
money with which the mortgage has been redeemed ”’, are only 
intended to cover the case of a person who merely lends money. 
without stipulating for any security as such a person cannot in 
law acquire any right of subrogation but for the statutory 
provision. There is no warrant for placing such a narrow 
construction. The words are wide enough to cover the case of 
a mortgagee or a vendee who advances money in consideration 
of a mortgage or sale. All that the section requires is that 
‘money must have been received by the mortgagor from the 
‘person who advances it and with which the mortgage must have 


been redeemed. What is contemplated by the section is the 


teceipt of money by a mortgagor for the discharge of a mortgage 
and the redemption of such a mortgage with that money. The 
‘money may have been received by the mortgagor either by. raising 
a loan by a mere personal security or by a transfer of the 


. mortgaged property by way of a mortgage or sale. In such 


cases the money with which the mortgage is redeemed will be 
the money of the mortgagor obtained by him in any of the 


“modes indicated above. Prima facie therefore the redemption of 


the mortgage being with the mortgagor’s money, the mortgage _ 
‘is discharged. But as and by way of equity an agreement 


was inferred in cases where there is no express agreement for 


keeping the mortgage alive. As the inference of.such an 


intention is dependent upon a number of circumstances and to 


avoid Courts going into them, cl. (+i) was enacted to confer a 
statutory right in such cases provided the person seeking the 
benefit of it fulfils the conditions mentioned in the section. 


II THE MADRAS LAW JOURNAL REPORTS. 549 


I am therefore of the opinion that the vendees in this case 
not having obtained a registered agreement stipulating that they 
should be subrogated to the rights of the mortgage which they 
have discharged, they are not entitled to set up any claim of 
priority over the plaintiffs mortgage.. In the result, the appeal 
fails and is dismissed with costs. 


Newsam, J.—This was a suit on a mortgage dated 3rd 
- October, 1925, executed by a Hindu father and his four major 
sons. Defendants 6 and 7 purchased seven items of the 
hypotheca on Znd November, 1933. The sale’of these items to 
defendants 6 and 7 was expressly stated to be in order to avoid 
at sale in execution of a decree based on a prior mortgage of 
the same property dated August, 1914. The question is whether 
defendants 6 and 7 are by virtue of their purchase subrogated 
to the rights of the mortgagee whose mortgage was redeemed 
with their money. The Court below has answered this question 
in the negative. 

The law to be applied is admitted to be found in 6s. 91 
and 92 of the Transfer of Property Act. 

In order to be subrogated to the rights of a mortgagee 
whose mortgage you redeem you must be either— 

(a) a person entitled to sue for redemption [cl. (+) of 
S. 92]; or 
(b) a person who has advanced money to a mortgagor 

for redeeming a mortgage and a person who has contracted for 
subrogation with the mortgagor by a registered instrument 
[cl. (iii) of S. 92]. 

S. 91 tells us who are persons entitled to sue for redemption. 
The mortgagor, of course, but the equitable doctrine of subroga- 
tion obviously does not apply to mortgagors. Persons entitled 
to institute a suit for redemption fall into.three classes only : 


(1) any person who has an interest in or charge upon 
the property mortgaged or an interest in or charge upon the 
right to redeem; 

(2) any surety for payment of the mortgage debt or a 
part thereof ; 

(3) any creditor of the mortgagor who in a suit for 
administration of his estate has obtained a decree for-sale of 
the mortgaged property. 


Subba- 
rayudu 
v. 
Laksbmi- 
narasamme. 

Venkata- 

ramana 

Rao, J. 


Newsam, J. 


Newsam, J. 


550 THE MADRAS LAW JOURNAL REPORTS. [1939 


Excluding the mortgagor, this is an exhaustive list of the 
persons entitled to sue for redemption. The question is whether 
defendants 6 and 7 fall into one or other of these categories. 
The answer is that they obviously do not. They were not 
persons entitled to sue for redemption when they purchased 
Property burdened with a mortgage-debt. They did not therefore 
by their purchase ‘redeem’ a mortgage. Since they were not 
persons entitled to sue for redemption their purchase cannot be 
deemed in equity to bea redemption. That is the principle laid 
down in the first clause of S, 92. A rule of equity has been 
given statutory recognition, and it has been strictly confined 
and limited to persons entitled to sue for redemption. A person 
not entitled to sue for redemption who purchases property 
subject to mortgage becomes ipso facto a person entitled to sue 
for redemption which is the very reverse of saying that he is 
subrogated to the rights of the mortgagee. A person not entitled 
to sue for redemption who buys mortgaged property (that is, 
advances money to the mortgagor with which the mortgage is 
redeemed) may however contract with the mortgagor for the 
right to be subrogated to the mortgagee whose mortgage has 
been redeemed. But the contract must be in writing and 
registered. That is the gist of cl. (it) of S. 92. It is an 
extension of the principle “caveat emptor’, A would-be 
purchaser of property subject to more than one mortgage must 
protect himself by a registered instrument. He must contract 


‘with the mortgagor for discharge of the prior mortgagee or 
‘Mortgagees and for the rights of the prior mortgagee or 


mortgagees, and he can only do so by a registered instrument. 
.Where a statute is as clear as Ss. 91 and 92 are, authority is 
‘strictly speaking superfluous. The state of the law on the 
subject of subrogation before the Amending Act (XX of 1929) 
is a matter of academic interest, but as a matter of fact the 
Amending Act merely gave effect to a simple rule of equity, the 
application of which to the various classes of persons who 
claimed its benefits was difficult. The application of this rule 
of equity has now been placed on a statutory and easily 
intelligible basis, The rule has been defined and the persons to 
whom the rule is applicable have been classified. Conflict of 
opinion has been clarified and stilled. - 


I agree with my learned brother that this appeal fails and 
must be dismissed with costs. i 


~ 
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The decree that.we pass herein will be without prejudice 
to the right of the mortgagors and the purchasers of the equity 
of redemption to claim any relief under the Madras Agricul- 
turists’ Relief Act. The application that has been filed here for 
this purpose will be remitted to the lower Court for being dealt 
with on its merits. 

The Memorandum of Cross-objections is dismissed. No 
costs. 

K.S. Appeal and Memorandum of 
Cross-objections dismissed. 
1N THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, Justice PATANJALI SASTRI. 





Vanjiappa Goundan .. Petitioner* (Petitioner—2nd 
Plaintiff) 
v. 
N.P.V.L.R. Annamalai Chettiar 
and others .. Respondents (Respondents—Ist 
Plaintiff and Defendants 1 
and 2). 


Civil Procedure Code (V of 1908), O. 1, rr. 1 and 10 (2)—Person implead- 
ed as second plaintif—Interest adverse tu the first blaintif—Name whether 
to be struck owt as plainitf—Transposition as defendant—Necessary party 
for effectual adjudicaiton of all questions involved. __ 

Where the petitioner was added as the second plaintiff in a suit by the 
first plaintiff for recovering a certain amount from the defendants who were 
the owners of certain villages charged with the payment of an annuity and 
the petitioner alleged that the first plaintiff added him without his knowledge 
and that the first plaintiff’s interests were adverse to that of his own, 

Held, that since there was no right to relief alleged to exist in the peti- 
tioner jointly, severally or in the alternative, and as the petitioner claimed 
adversely also to the first plaintiff in the suit, it would be expedient to strike 
out his name as second plaintiff. But as he was clearly a person whose 
presence before the Court was necessary in order to enable the Court to 
effectually and completely adjudicate upon and settle all questions involved 
in the suit, he could be transposed asa defendant in the suit. 

Mathews, In re: Oates v. Mooney, (1905) 2 Ch. 460, followed. 

Where several disputes arise outof one subject-matter, all the parties 
interested in such disputes should be brought before the Court and all ques- 
tions in controversy between them should be completely settled in that action. 

Secretary of State for India v. Murugeso Mudaliar, (1928) 29 L.W. 753, 
referred to. ; 

Petitioner under S. 115 of Act V -of 1908, praying the 


High Court to revise the order dated the 13th day of December, 





* CRP. No. 371 of 1939. ; god May, 1939. 
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1938, in I.A. No. 608 of 1938 in O. S. No. 103 of 1937 on the 
file of the Court of the District Munsif of Palani. 


C. A. Seshagiri Sastri and T. R. Srinivasa Aryar for 
Petitioner. 


`K. Rajah Aiyar and K. S. Ramamurthi for Respondents. 
The Court delivered the following 


JupGMEnT.—This Revision Petition is filed against the 
order of the Court below refusing to strike out the petitioner’s 
name from the plaint. The petitioner who is the second plaintiff 
in the suit sold to the first plaintiff the first respondent herein 
a certain village called Puducottah which, along with certain 
other villages belonging to the defendants in the suit some of 
whom are the other respondents here, was charged with the 
payment of a certain annuity. In execution of a decree obtained 
for the recovery of such annuity, the petitioner’s village was 
sold but the sale-was set aside under O.21, r.89 onthe petitioner 
depositing Rs. 2,976-9-6 in Court. The petitioner alone having 
thus paid the entire amount which was payable from out of alt 
the villages charged with such payment, he claimed to be entitled 
to recover Rs. 2,514 by way of contribution from the owners of 
the other villages. Subsequently, the petitioner sold the village 
of Puducottah to the first respondent with all rights appurtenant 
thereto. The sale-deed purports to convey also the petitioner’s 
tight to recover this sum of Rs. 2,514 and the present suit was 
accordingly brought by the first respondent impleading the 
petitioner as second plaintiff for recovering this sum from the 
defendants who are the owners of the other villages charged 
with the payment of the annuity. 


In the application filed by the petitioner in the Court below, 
however, he alleged, that the sale by him to the first respondent 
was never intended to convey his right to recover the amount in 
question, that the clause purporting to convey this sum also was 
included in the sale-deed by the first respondent fraudulently, 
advantage being taken of his ignorance and illiteracy and that 
he was impleaded as the second plaintiff in the suit without his 
knowledge. The lower Court, however, found that the petitioner 
did sign the plaint and also the vakalath executed to the first 
respondent’s pleader in the Court below and the petitioner’s 
learned Advocate has not attacked that finding before me. 
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He contends that inasmuch as there is no prayer in the plaint 
for any relief being awarded to the petitioner, either primarily 
or jn the alternative, he could not be regarded as a plaintiff at 
all in the proper sense of the term, and his joinder as second 
plaintiff was improper, and the Court below should therefore 
have struck out his name under O. 1, r. 10 (2), Civil Procedure 
Code. The first respondent objects on the ground that the peti- 
tioner’s application was vaxatious and inspired by the first 
defendant (second respondent herein) who wants to defeat his 
right to recover the amount in question under the sale from the 
petitioner, and that the striking out of the latter’s name from 
the suit would be highly prejudicial to him, The second res- 
pondent has no objection to the petitioner’s name being struck 
off as second plaintiff, provided he is added as a defendant but 
insists that the petitioner should remain on the record, as his 
presence is necessary for a complete and effectual adjudication 
of all the matters in controversy between the parties. 

The Court below held that the joinder of the petitioner as 
second plaintiff was not shown to be improper aud that he had 
no absolute right of withdrawing from the suit under O. 23, 
r. 1, Civil Procedure Code, without the consent of the first 
respondent and therefore dismissed the application. The 
petitioner’s learned Advocate conceded that the view of the 
lower Court is right so far as O. 23, r. 1 is concerned, in 
view of the decision of this Court reported in Ramaswams 
Chettiar v. Rengan Chettiar}, but he urged that the petitioner’s 
joinder as a plaintiff was improper and that, in any case, as he 
now claims the amount in dispute adversely to the first respon- 
dent, he cannot continue to be a co-plaintiff with the latter but 
should be transposed as a defendant, if he could not be removed 
from the suit altogether. I see considerable force in this con- 
tention. The joinder of the petitioner as second plaintiffis not 
authorised by the terms of O. 1, r. 1, Civil Procedure Code, as 
no right to relief is alleged to exist in the petitioner jointly, 
severally or in the alternative, and when the petitioner begins 
to set up a claim to the amount in suit adversely to the first res- 
pondent, it will be highly expedient, if not necessary, to strike 
out his name as second plaintiff as desired by him. But as he 
is clearly a person whose presence before the Court is necessary 
in order to enable the Court effectually and completely to 

a a a 
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Vanjiappa adjudicate upon and settle all the questions involved in the suit, 
o; the proper order, in my opinion, would be to direct the 
Sones petitioner to be transposed as a defendant in the suit, see 
Mathews, In re: Oates v. Mooneyi, where it was observed, 
“The general role is that where co-plaintiffy disagree, the name of one is 
struck out as plaintiff and added as defendant”. 

The Court below has taken the view, relying upon Banbi- 
hari Mukherjiv. Bhejnath Singh Mahapaira’, that the ‘questions 
involved in the suit’ referred to in O. 1, r. 10 (2) must mean 
the questions which are involved in the suit as originally framed 
between the parties to the suit. But this High Court has placed 
a wider interpretation on those words and has held that the 
object of the provision is that where several disputes arise out 
of one subject-matter, all the-parties interested in such disputes 
should be brought before the Court and all questions in contro- 
versy between them should be completely settled in the action— 
see Secretary of State for India v. Murugesa Mudaliars. 


Further, the Court below has not considered-the question 
from the point of view of the rights of the parties. Assuming 
that the petitioner’s allegation that the right to recover the 
amount in question was never intended tobe conveyed by him to 
the first respondent is true—as to which I express no opinion— 
the effect the order of the lower Court would clearly be to 
nullify that right by precluding him from suing the defendants 
again for the recovery of the amount, while in this suit he 
cannot obviously get that relief. The first respondent’s learned 
Advocate suggested that the petitioner might, if his allegation is 
true, sue the first respondent later on for the recovery of any, 
sum that might be decreed to the latter in this suit. But apart 
from possible technical objections to which such asuit might be 
open by reason of the petitioner having signed the plaint in this 
suit, it would be a suit to enforce a cause of action which the 
Court would have helped to bring into existence by enabling the 
first respondent to commit, under its own zxgis, what undoubt- 
edly would be a wrongful act on the hypothesis assumed. 


Having regard to all these considerations, I set ‘aside the 
order of the Court below and direct the name of the petitioner 





- 1. (1905) 2 Ch. 460, 2 (1931) I.L.R. 59 Cal. 329. 
Rea a Me Wh 3. (1928) 29 LW. 7537 ` `- : : 
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to be struck out as plaintif and added as a defendant in the 
suit Each party will bear his own costs here and below. 
K.C. Revision alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE STODART. 





A. Seetha Ramappa and others .. Appellanis* (Creditors 
Nos. 7, 8 and 9) 
v. 
G. C. Ramappa .. Respondent (Insolvent). 


Provincial Insolvency Act (V of 1920), Ss. 41 (2) (c) and 42 (1)—Dis- 
charge—Suspension of order for 18 months—Effect of—Matiers to be looked 
into before an absolute order for discharge is made. 


The only conditions that can be imposed under S.41 (2) (c) of the 
Provincial Insolvency Act are conditions with respect to any earnings or 
income which may afterwards become due to the insolvent or with respect to 
his after-acquired property. It is not possible to impose a condition that the 
insolvent shall pay any specified proportion of his debts. 


Where an insolvect’s debts exceeded Rs. 18,000 and his total assets 
realised were a little above Rs. 50 the Court was obliged under S. 42 (1) to 
refuse an absolute order of discharge, unless the iosolvent satisfied the Court 
that the fact that the assets were not of a value equal to 8 annas in the rupee 
on the amount of his unsecured liabilities had arisen from circumstances for 
which he could not justly be held responsible. 


The operation of an order of discharge can only be suspended after the 
order has come into existence. 


Appeal against the order of the District Courtof Anantapur 
dated 7th November, 1936 and made in I. A. No. 188 of 1935 
in I. P. No. 6 of 1933. 

V.V.Chowdars and G. S. Venkataraman for Appellants. 

P. Chandra Reddi for Respondent. 

The judgment of the Court was delivered by 

Burn, J.—The order of the learned District Judge in this 
case cannot be supported. The insolvent’s debts exceeded 
Rs. 18,000 and his total assets realised is a little over Rs. 50, In 
these circumstances the Court was obliged by S. 42 (1) to 
refuse an absolute order of discharge unless the insolvent satis- 
fied the Court that the fact that the assets were not of a value 
equal to eight annas in the rupee on the amount of his unsecured 
liabilities had arisen from circumstances for which he could not 
justly be held responsible. There were also allegations that the 
insolvent had continued to trade after knowing himself to be 
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insolvent. The learned District Judge did not consider these 
matters at all He has made no reference to S. 42 but he has 
passed an order which on the face of it is wholly indefensible. 
He says that the petitioner is given an absolute order of 
discharge subject to the condition of paying two annas in the 
rupee. That isan impossible condition. The only conditions 
that can be imposed under S.41 (2) (c) are conditions with 
respect to any earnings or income which may afterwards become 
due to the insolvent or with respect to his after-acquired pro- 
perty. It is not possible to impose a condition that the insolvent 
shall pay any specified proportion of his debts. The learned 
Judge has further ordered that failing that, that is, failing pay- 
ment of two annas in the rupee, the operation of the order of 
discharge be suspended for a period of 18 months. This order 
of the learned Judge was passed on the 7th of November, 1936 
and the contention raised on behalf of the respondentis that, by 
the 7th of May, 1938, this had worked itself out, and the res- 
pondent had thereby become discharged. There is considerable 
confusion in the arguments addressed to us on this point. 

Learned Counsel for the respondent has observed that 
under S. 41 (2) the Court may (a) grant or refuse an absolute 
order of discharge; or (b) suspend the operation of the order 
of discharge for a specified time; or (c) grant an order of 
discharge subject to conditions. 

Learned Counsel appears to be labouring under a delusion 
that if the Court says “I will suspend the operation of the 
order for 18 months”, some order of discharge will automati- 
cally come into existence at the end of 18 months. This is 
obviously wrong. The operation of an order can only be 
suspended after an order has come into existence. It is not 
possible to suspend the operation of an order which has not yet 
been passed. Therefore it follows that if the operation of the 
order of the respondent’s discharge has been suspended by the 
learned Judge for 18 months, the learned Judge must have 
granted him an order of discharge on or before the 7th of 
November, 1936. But under S. 42 (1) of the Act the learned 
Judge could not grant him an absolute order of discharge 
without considering the further matters mentioned in that 
section. 

The order of the learned District Judge is therefore set 
aside and the petition is remanded to the lower Court for dis- 
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posal according to law. The appellant will recover the costs of 
the appeal from the respondent. 

The Memorandum of Objections preferred by the respon- 
dent contending that he ought to have been granted an absolute 
order of discharge is dismissed with costs. 

K C. 





Appeal allowed. 
Memo. dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED HENRY LioneL Leacu, Chief 
Justice AND MR. Justice PATANJALI SASTRI 
Saminatha Aiyar (died) and 


another .. Appellants* (Defendants 1 and 2) 
Yv. 
Minor Vageesan, by guardian 
Sivakami Ammal .. Respondent (Plaintiff). 


Hindu Law—Adoption—Only daughter's son—Datta homam not necessary 
—Yama's texi—Ceremonial competence of putrika putra recognised, even 
otherwise. : 

Where an only daughter’s son is adopted by a Brahmin, it is valid despite 
the fact that the datta homam ceremony is not performed. 

Yama’s text relied upon. 20C.W.N 19, referred to. 

Case-law reviewed. 

Per Patanjali Sasirs, ].—The context makes it clear that the expression 
“Vigdanadéva’ (by mere verbal gift) is used in contradistinction to ‘homadi 
niyama’ (prescription of homa or the like), to convey the meaning that no 
gift accompanied by the burning of the sacrificial fire and vychrities, etc., is 
necessary, but a mere gift with a verbal declaration of intention to give is 
sufficient. i 

It would not be unreasonable to hold also that the datta koma ceremony 
is not necessary in the case of the adoption of a daughter’s son who, accor- 
ding to the Hindu Dharma Sastras, is already endowed with such ceremonial 
competence. 

Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam dated 29th November, 1933 and passed 
in A. S. No. 28 of 1932, preferred against the decree of the 
Court of the District Munsif of Kumbakonam in O. S. No. 31 
of 1930. 

K. S. Destkan and N. R. Raghavachariar for Appellants. 

K. Rajah Atyar, R. Viswanathan and V. Ramaswamy for 
Respondent. 

The Court delivered the following 

Jupcuents: The Chief Justice —The question which falls 
for decision in this case is whether the performance of the 
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datita homam ceremony is essential when a Brahmin adopts the 
son of his daughter. Natesa Aiyar, the brother of the first 
appellant, adopted the respondent, the son of his only daughter. 
Natesa Aiyar was joint with his brother and his brother’s son, the 
second appellant. Natesa Aiyar died on the 23rd September, 
1929, and the respondent filed the suit out of which this appeal 
arises on the 22nd January, 1930, for partition of the family 
properties. The appellants denied the factum of adoption and 
advanced the alternative plea that if the respondent had been 
adopted, the adoption was invalid as the datia homam ceremony 
had not been performed. They also averred that if the respon- 
dent’s adoption was valid, the partition of the family estate was 
not for his benefit. The District Munsif of Kumbakonam, who 
tried the suit, held that the adoption had taken place, but the datta 
homam ceremony had not been performed. As the District 
Munsif considered that the ceremony was not necessary for a 
valid adoption and being of the opinion that the suit was for the 
benefit of the respondent he granted the decree prayed for. The 
appellants appealed to the Subordinate Judge, who concurred in 
all the findings of the District Munsif. The appeal to the 
Subordinate Judge having failed, the appellants have appealed 
to this Court. The findings of fact of the Subordinate Judge 
are conclusive and the only question which we have to decide is’ 
whether the performance of the datia homam ceremony was 
essential in this case, the family being of the Brahmin caste. 


By the-decision of the Privy Council in Bal Gangadhar 
Tilak v. Shrinivas Panditi, it has now been finally settled that 
the datta homam ceremony is not necessary when the adoption 
is of a Brahmin boy of the same gotra. I shall return to the 
judgment in that case presently; but before doing so I desire 
to trace the course of decisions in this Province In Singamma 
v. Ramanujacharlus, it was held that in order to establish a valid 
adoption in a Brahmin family proof of the performance of 
datta homam was not essential; proof of the giying and taking’ 
was sufficient. In that case it was not known whether, the adopt- 
ed boy was or wasnotof the same gotra, and the „decision must, 
therefore, be taken to apply to the adoption of a boy of a 
different gotra. This decision was followed by Kindersley and 
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Muttuswamy Aiyar, JJ., in Chandramala v. Muktamalal, which 
related to an adoption bya Kshatriya. Muttuswamy Aiyar, J., 
however, observed that if the question whether religious 
ceremonies were essential to adoption were res.integra, he would 
have. felt considerable difficulty in holding that the ceremony 
of datta homam was not of the essence of a valid adoption 
among the three higher classes. The same doubt was expressed 
in the judgment of Turner, C. J. and Muttuswamy Aiyar, J., 
in Venkata v. Subhadra. In Govindayyar v. Dorasami3, a Full 
Bench, consisting of Collins, C. J. and Kernan, Muttuswamy 
Aiyar, Brandt and Parker, JJ., held that the ceremony of datta 
homam was not essential to a valid adoption among Brahmins 
in Southern India when the adoptive father and son belonged to 
the same gotra. To that extent the Court felt it might adhere 
safely to the decision in Singamma v. Ramanujacharlus. It 
did not expressly say that that decision went too far and there- 
fore, it cannot be said that the decision was overruled, but the 
doubts apparently still existed. 


The case of Bal Gangadhar Tilak v. Shrinivas Pandits 
related to an adoption from the same gotra and in delivering 
the judgment of the Judicial Committee, Lord Shaw observed :-— 


“The question whether the datta homam is n legal requisite in Bombay 
for adoption among the three twice bord classes does not, however, in the 
view of their Lordships, broadly arise in the present case. It ia in no way 
necessary to canvass or call in question any dicta upon that general point, nor 
does the question arise, whether, for instance, the principle extends to India at 
large of the decision of the Madras Full Bench in Govindayyar v, Dorasami* 
or of the Madras High Court in Singamma v. Ramanujatharlu*t, both decisions 
being of value as containing a careful atudy of the authorities, and affirming 
that the ceremony of datta homam is not essential to a valid adoption among 
Brahmins in Southern India, for, in the opinion of the Board, the neceasity 
does not arise where the child to be adopted belongs to the same Koiro as 
that of the adoptive father.” 


In view of this statement and bearing in mind that in 
Govindayyar v. Dorasamis, there was no express limitation of 
the decision in Singamma v. Ramanujacharlua, it is certainly 
arguable that the latter decision still stands. If it stands, it is 
binding on us and provides a short answer to the appellants’ 
case. It is, however, not necessary to come to a definite decision 
on the question whether it binds us or to inquire into the 
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question whether the judgment went too far, because the appeal 
may be disposed of on another ground. 


There is ancient authority for the proposition .that the 
datta homam ceremony is not essential in.the case of an adop- 
tion by a father of his daughier’s son and the authority is the 
Yama text. The text is set out in the. judgment of Sir Asutosh 
Mookerjee in Reiki v. Lak Pati ai and reads as 
follows :— . 

“The koma or the like ceremony is not necessary in thé case of adoption 

of the daughter's or the brother’s son; by the verbal gift-and acceptance 
alone, that is accomplished ; this is declared by the Lord Yama.” 
Little is‘known of Yama but his name appears in the list of 
law-givers set forth in the Smriti of Yajnavalkya. Sir Asutosh 
Mookerjee accepted the text as of unquestionable genuineness 
and authority and set forth his reasons in detail. The text was 
accepted by the Bombay High Court in-Valubat v. Govind 
Kashinathg, and was accepted as authority for the proposition 
that the datta homam ceremony was not required in the case of 
adoption of.a daughter’s son in the course of the arguments. in 
Bal Gangadhar Tilak v. Shrinivas Pandits. In Bhagwan Singh 
v. Bhagwan Singh4, Banerjee, J., did cast doubt on the authen- 
ticity of the text, but I do not consider that his criticism should 
outweigh its acceptance in Retki v. Lak Pati Pujari, Valubas 
v. Govind Kashinatha and Bal Gangadhar Tilak v. Shrinivas 
Pandit3, Moreover, the case of Bhagwan Singh v. Bhagwan 
Singh was carried to the Privy Council, and there is no iadi- 
cation in the judgment of the Board of the acceptance of the 
criticism of Banerjee, J. On the other hand Lord Hobhouse 
in delivering the judgment referred to the fact that 

“One ancient sage called the holy Yama expressly asserts the right to 
adopt a sister's son.’ 

It is true that the Yama text is in conflict with the Dattaka 
Chandrika in that the latter does not recognise the validity of 
the adoption of a daughter’s son. The prohibition has, however, 
not been observed in Southern India, where a custom exists of 





> 1. (1914) 20 C.W.N. 19. 
2, (1899) IL.R. 24 Bom. 218 | 
3. (1915) 29 M.L.J. 34: L.R. 42 L.A. 135: LLR. 39 Bom. 441 (P.C.). 
4. (1895) LL.R. 17 All, 204 (F.B.), 
5, (1899) L.R.26LA 183: LL.R. 21 All. 412 (P.C); 
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adopting a sister’s or a daughter’s son (vide Vayidinada v. 
Appul). It does not, of course, follow from the fact that there 
is this custom that the datta homam ceremony is not essential 
in the case of the adoption of a daughter’s ‘son, and there is no 
evidence that it is customary to dispense with the datia homam 
ceremony in such a case, but if the Yama text i8 accepted it 
must be held that the ceremony is not essential to a valid adop- 
tion. I see no reason why it should not be accepted and conse- 
quently I hold that the adoption in this case was valid despite 
the fact that the datta homam ceremony was not performed... 

Mr. Rajah Aiyar on bebalf of the respondent advanced 
the argument that the reason why the datita homam ceremony 
ig not essential in the case of the adoption of a daughter’s son is 
because the Hindu Law regards a daughter’s son as being in the 
same position as a son’s son in the performance of the obsequies 
and other ceremonies following the death of the grandfather. 
He referred in this connection to the judgmént of 
Venkataramana Rao, J. ln Panchapakesa Iyer v. Gopalan’, 
where the learned Judge quoted these words of Vishnu: 
- "In regard to the obsequies of ancestors, daughter's sons are considered 
son’ a sons” 
and the following words of Manu: 

_ “Between a son’s son and the son of a daughter there exists in this ina 
no difference; for even the son of a daughter saves him Gree has no sons) in 
the next.world, like the son’s son.’ 

This may be the reason why Yama declared that the datta 
homam ceremony was not essential in the case of the adoption 
ofa daughter’ s son, but the validity of the text does not eae 
on the discovery of the reason for the rule. 

For the appellant it has been argued that the Yama text 
refers to the son of a daughter born after the daughter’s 
appointment by the father to continue his line. The wording 
of the text does not support this argument and the argument is 
obviously fallaciqus because adoption is not’necessary when the, 
appointed daughter bears a son. `The son is regarded from the, 
moment’of his birth as the son of the ene 8 father and not 
as the son of her husband. 

’. T-eonsider that the case was rightly decided below aada äs 
my- learned brother shares this opinion the appeal wilt be 
dismissed with costs. 3: 
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Patanjali Sastri, .—This second appeal raises the question 
of Hindu Law whether datta homa‘is essential to the validity 
of the adoption of a daughter's son by a Brahmin. The general 
question whether that ceremony is an essential requisite for a 
valid adoption among Brahmins and other twice-born classes 
was also raised, but it is not necessary in this case to decide it, 
as 1 am clearly of opinion that no datta homa is necessary 
even among Brahmins for the adoption of a daughter’s son. 


As there is no decided case on this precise question, the 
digcussion before us had to turn to some extent on the Hindu 
Law texts and text books. The learned Advocate for the appel- 
lants urged that Dattaka Chandrika and Dattaka Mimamsa are 
works of great and unquestionable authority on Hindu Law in 
matters relating to adoption and that both of them clearly laid 
down that datia homa is essential among the twice-born classes 
to the establishment of the filial relationship of the person 
adopted. This is no doubt the general rule according to these 
authorities, but an exception based on a text of Yama in the 
case of a brother’s son’s adoption has been recognised in decided 
cases. If the authority of this text is to be acted upon, it con- 
-cludes the question in favour of the respondent as it excepts the 
adoption of a daughter’s son also from the rule fequiring datta 
homa. The appellant’s learned Advocate therefore directed his 
attack against the genuineness and authority of this text, and 


_ drew our attention to the observations of Banerjee, J., in Bhag- 


wan Singh v. Bhagwan Singh, where that learned Judge 
throws doubt on the authenticity thereof. It is no doubt true 
that this text does not appear in Yama Smriti and Yamadharma 
Sastra as they are now extent. But the authenticity and the 
authority of the text have been accepted in a long course of 
decisions in this country beginning with Hwulbant Rao 
Mankur v. Govindarao Bulwant Rao Mankur8, and 
Mr. Mandlik has also regarded its authenticity as beyond 
question. In Retki v. Lak Pati Pujari8, Mukherjee, J., 
after an elaborate examination of the authorities bearing 
on the point definitely accepted its authenticity and 
relied upon its authority in the case of the adoption of æ 
brother’s son which was there in question. It was also accepted 
as genuine and acted upon by the Allahabad High Court in 





1, (1895) LL.R. 17 All. 294 at 325 (F.B:). 
2, (1821)'2 Borr. 83, 3. (1914) 20 C.W.N, 19. 
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Atma Ram v..Afadho Raoi and by the Bombay High Court in 
Valu Bai v. Govind Kashinath8, both cases relating to adoption 
of a brother’s son. In view of these decisions it seems to me 
that the authenticity as well as the authority of the text of 
Yama is no longer open to question. ; 

The learned Advocate for the appellants further contended 
that even-if the text is accepted as genuine, it must, on its true 
construction, be taken to apply only to the case of a putrika 
puiraand a Dwayamushyayana adoption and not to Dattaka 
adoptions. The text runs thus: 


“Daubitre Bhratru putre cha 
- Homadiniyamo na hil 
Vagdanadeva tatsiddih 
Ityaha Bhagvan Yamah’’* || 
which may be translated as follows :— 


' “Homa or the like is not prescribed in the case of a daughter's son or a 
brother’s son; by verbal gift alone that is accomplished. So declared holy 
Yama.” 

The argument is that the expression ‘Vagdanadeva’ (by 
verbal gift alone) cannot apply to a Dattaka form of adoption 
as corporeal delivery and acceptance of the child is universally 
treated as the essential part of an adoption in the Dattaka form. 
It seems to me that this argument proceeds on a misconception. 
The context makes it clear that the expression ‘Vagdanadeva’ 
(by mere verbal gift) is used in contradistinction to ‘Homadi 
niyama’ (prescription of homa or the like), to convey the 
meaning that no gift accompanied by the burning of the sacri- 
ficial fire and Vyahrities, etc., is necessary, but a mere gift with 
a verbal declaration of intention to give is sufficient. ‘Dana’ or 
gift ordinarily imports corporeal delivery and ‘Vagdana’ is used 
merely to make it clear that the delivery is to be made with 
appropriate words showing an intention to give. > Moreover, in 
the case of putrika putra, there was no adoption by the maternal 
grandfather at all. The daughter’s son when born automatic- 
ally became the son of the maternal grandfather if the latter 
had no male issue. He was recognised as one of the subsidiary 
sons in the Hindu Law not by virtue of any adoption but by 
mere intention on the part of the maternal grandfather and 


without any consent asked for or obtained (see Mayne’s Hindu 
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Law, 10th Edn., p. 113). The reference in the text to Vagdana 
being Sufficient would’ therefore be devoid of any meaning as 
‘applied to a ‘puirtka putra’. Nor has the reference to a 
brother’s son ever. been understood to relate only to Dwayanu- 
shyayana adoption. This contention of the a s learned 
Advocate must therefore be rejected. 


- Apart from the text of Yama referred to above, ‘ithas been 
contended by the learned Advocate for the respondent that the 
reason of the now well-established- rule thatno datta homa is 
necessary in cases where the ‘adopted son and the adoptive 
father belong to the same gotra would apply equally to the 
adoption of a daughter’s son. In the Full Bench decision in 
Govindayyar v. Dorasami!, which laid down this rule for this 
Province, it is said at p. 9: 

“Both Manu and Caunakha declare that one who is eligible for adoption 
should be the reflection or have'the resemblance of a son and the commen- 
tators apparently thought that as adoption is made partly to secure spiritual 


benefit arising from the performance of obsequies, the prescribed ceremony 
was necessary to ensure-to the adopted son competency to perform those 


obsequies with efficacy.” 

If, thus, the object of the Homa is-to bring about an 
effective transfer of the person from his own gotra prior to the 
adopfion to the gotra of the adopter so as to clothe him with 
ceremonial competency, it would seem that such a- ceremony is 
not necessary in the case of a daughter’s son who though 
belonging to a different gotra has always been recognised as 
competent to perform obsequial rites for the maternal grand- 
father. - See the texts cited in Panchapakesa Aiyar -v. Gopalans 
and Narsingh Rag v. Maha Lakshmi Bais, where their Lordships 
of- the Privy Council point out that according to Hindu’ 
religious ideas, a daughter’ s son stands in the place of a. son 
and like a> son is a liberator from put. The respondent’s 
learned Advocate suggested that the special position of a 
daughter’ s son in relation to his maternal grandfather might 
indeed be the reason for Yama’s text excepting his adoption 
from the rule prescribing daita homa and other formalities, 
The suggestion certainly seems plausible but it can only be a 
speculation, as the text itself does not give the réasons on which 
it-is -based. "But however that may be, as the Full Bench deci- 
sion holding that no datia homa is neces y where the adopter 
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and the person adopted belong to the same gotrå seems to. 
proceed upon the view that the koma would be necessary only 
to ensure the ceremonial competence of the person adopted, it 
would not be unreasonable to hold ‘that such ceremony: is not 
necessary in the case of the adoption of a daughter's son who 
according to the Hindu Dharma Sastras is already endowed 
with such ceremonial competence. On this ground also, the 
respondent’s adoption can be upheld. 


_ It is a matter of satisfaction that our conclusion which is: 
in consonance with modern ideas which tend more and more to. 
favour the disentanglement of civil rights and obligations from 
the meshes of Hindu ceremonial law could be supported on 
the authority of an ancient text. 


I agree with my Lord that this appeal fails and ould v 
dismissed with costs. 


K. C. sin Appeal dissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MkR, JUSTICE WADSWORTH. ` 


M. S. Ragunatha Thathachariar , ARA SEEI ened 
v. 
The Secretary of State for India - in 
Council, represented by the Collector 
~ of Trichinopoly . Respondent ea, 

Madras Compulsory Labour Act (I a 1858), S. 6—Absentee ryot— 
Requisition for compulsory labowr—Notice served- in the ordinary way on 
tenants—Personal notice, whether necessary—Tenants, agents of the ryoi— 
Provisions of the Act complied with. 

Where under the Madras Compulsory Labour Act, S. 6, an absentee ryot 
who was liable for compulsory labour was demanded the proportionate 
amount due in respect of the work done, but he paid onder protest:and 
followed it up with a suit against the Government alleging that he had no 
notice of the requisition for labour for which he was asked to pay, — 

Held, that it would be sufficient compliance with the Act if the requisi-” 
tion were made in such a formas would ordinarily bring the matter to the 
notice of the persons concerned. In the present case the evidence . showed 
that the tenants of the absentee person who were his agents practically, had 
received the notice regarding the labour demanded of him and that he had, 
from the beginning probably, knowledge of the proceedings. Hence he had. 
no right tò demand back that which was lawfully recovered from him for’ 
execution of works for which he should have paid himself. 

-Appeal against the decree of -the District Court of. 
Frichinopoly in A. S. No. 4Z0f 1934 preferred against the 
te a a a 
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Ragonatha. decree of the Court of thé District Munsit of Trichinopoly in 
eae O; S. No. 449. of 1932. 


eee S.T. Srinivasagopalachari for Appellant. 
State for The Government Pleader (B. Sitarama Rao). for Respon- 


dent. | 

The Court delivered the following 

JupGMENT.—The plaintiff, an absentee ryot owning a large 
extent of land, sues to recoyer a sum of money alleged to have 
been unlawfully collected from him by the Revenue Department. 
as a contribution in lieu of customary labour for the repair of an - 
irrigation source, leviable under, the Madras Compulsory Labour 
Act I of 1858 S. 6 of that Act says: 


“ Whenever by local custom any work for the purpose of- irrigation or 
drainage or connected therewith is usually executed by the joint labour of a 
village community, any person bound by such custom to contribute labour to 
such work who neglects or refuses without reasonable cause to comply with 
a requisition for such customary aid made to him by the head of-the village 
under the orders of the Tahsildar or other superior revenue officer shall be 
liable to pay a sum equal to twice the value of the labour which he is bound- 
to contribute.” 


It is established that on Ist June, 1929, a requisition for 
customary labour was published in the village by beat of tom- 
tom and by affixture in the village chavadi and temple and .that 
signatures in token of knowledge of this requisition were taken 
from a large number of ryots including the tenants of the plain- 
tiff who himself lives in Srirangam. The work was not done in 
accordance with the requisition and it was carried out depart- 

a mentally. On 6th June, 1930, the plaintiff received an unofficial 

‘ ` intimation that the proportionate amount due from him in 
respect of this work was being demanded. He took no action 
until on 15th June, 1931, the payment was actually demanded 
from him whereupon he paid under protest and followed his 
payment with notice of suit. 
~The Courts below have found that there is a local custom 
whereby compulsory labour can be exacted in respect of this 
tank and I do not think that it is open to the appellant in second 
appeal to go behind that finding which isa finding of fact. It 
is, however, contended that before any levy under S. 6 can be 
made it must be proved that there has been a requisition made 
to the-ryot himself and that on the evidence’ in this case it 
cannot be held that any. such ‘requisition has been made to the 
plaintiff... There are-no. provisions.under the Madras Compul- 
sory,Labour Act for the framing of statutory rules. But the 


$) 
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Board of Revenue in its Standing Orders (vide B. S. 0.°86, 
sub-r. 5) has promulgated the following orders: 

“ In the case of an absentee ryot it is desirable that he or his local agent 
should be advised of a requisition for customary labour in some unmistaka- 
ble way, especially where the holding isa large one. Notice of such requisi- 
tions should alwaya be posted at the village chavadi in addition to publishing 
by tom-tom.” . 

It has not been shown that this order has statutory force 
and in so far as the first sentence of that order is concerned, it 
certainly cannot be taken to be mandatory: There must obvi- 
ously arise cases in which it is not practicable to give notice to 
an absentee ryot or his agentof the demand for labour, but that 
ig certainly not the case with reference to the present demand. 
Notice could have been given to the plaintiff personally but was 
not given. The question therefore resolves itself into this. There 
has been a compliance with the mandatory portion of the 
Board’s Standing Order. There has not been a personal requisi- 
tion made to the plaintiff himself but there has been wide 
publication of the requisition and it was served personally upon 
the plaintiff's tenants. Can it be said under such circumstances 
that there bas been no requisition made to the plaintiff sufficient 
to render him liable under the penal provisions in S. 6 of the 
Act? ~ A 
It is pointed out that though .S. 6 provides for the recovery 
of twice the cost of the labour, the amount demanded from the 
plaintiff was only the actual cost of the execution of the pro- 
portionate share of the work which he himself by custom was 
bound to do. Seeing that the Act itself does not require that 
the requisition should be made to the villager concerned person- 
ally, I consider that it would be a sufficient compliance with the 
Act if the requisitions were made in such a form as would 


ordinarily bring the matter to the-notice of the persons concern- 


ed. Flere itis proved that the plaintif himself lived in another 
town and had no resident local agent other. than his tenants and 
that the tenants were the persons who paid the kist to Govern- 
ment. There was also some evidence, that, on a previous 
occasion when contribution for compulsory labour had been 
recovered, it was the tenants who brought it to the plaintiffs 
notice that the amount to his credit in respect of excess contribu- 
tion recovered had not been taken into consideration in claiming 
the kist. It seems to me that there was sufficient evidence to 
justify the findings of the Courts below that the tenants of the 


any 
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Ragunatha plaintiff - were his agents for matters connected with the: -liabi- 
chatar ‘ities of the plaintiff to Government in respect of the lands in 
ooren that village. Since they were the persons to whom the Govern- 
of f 
‘State for ment looked for the payment of its revenue with the approval 
mah of the plaintiff, Iam of opinion that the officers of Government 
were entitled to treat the tenants as the persons upon whom this 
requisition should be served.’ Itwas served upon them. There 
is every probability that the plaintiff knew all about it, he made 
no protest. whatever. until-the money was actually recovered 
although he had known the facts certainly for a year and 
probably from the beginning of the proceedings. Ido not 
consider that he has any right to demand back that which has 
been lawfully recovered from him for the execution of works 
for which he himself should have paid. The result’ ees is 
tiat the appeal is dismissed with costs. 
` Leave refused. = i 
C KC - Appeal dismissed.. 
ae THE HIGH COURT OF JUDICATURE AT MADRAS. 
ts PRESENT :—Mr Justice Burn. - ` 





NeR Aayar l _ ++ Appelani* aoe 
Ù. n 
Venkatakshmi Ammal and te Re 
peeaers : . .. Respondents (Appellant and 
: i Respondents 4 and 5). 
Nütésä Civil Procedure Code (V of 1908), O. 41,1. 2l and O.9, 7. 13—Absence at 
Aiyar hearing of appeci—Grownds jor setting aside ex parte decisioni ‘against him, 
v. An applicant under O.41, r. 21, Civil Procedure Code, who admits receipt ` 
H gnum = of notice is obliged like an applicant under’O.9, r. 13 to ‘show that he was 
Amaal ‘prevented by sufficient cause from appearing’, 


Appeal against the order of the Court of the Subordinate 
Judge of Tanjore dated 8th October, 1937 and made in L, Ax 
No. 181 of 1937 in A. S. No. 64 of 1936. 

LR, Krishnaswami Aiyangar for Appellant. `- 

` S... Kúppuswami and P. S. Ramaswami Aiyangar for 
Respondents. 

The Court delivered the following. 

.JoncmEnt.—I. cannot agree | that the omission of. the. 
earned: Subordinate Judge to give notice, to the appellant of the, 
transfer of the appeal from the District. Court, was a sufficient 
cause for. him to. absent himself when the appeal was heard. He 
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was served with a ħotice in the appeal and he omitted to put in: 
an appearance. If he had done so, he would have known that 
the case had been transferred to the Subordinate Judge. , An 
applicant under O, 41, r. 21, Civil Procedure Code, who admits 
receipt of notice is obliged like an applicant under O: 9, r. 13 to 
show that he was “prevented by sufficient cause from appearing”. 
On the facts in this case, it cannot be said that the appellant 
was prevented; he simply chose to let the appeal be decided ex 
parte, This appeal is dismissed with costs of the first respondent. 
K. C. —— Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 
Present:—Lorp THANKERTON, LORD PORTER AND SIR 
GEORGE RANKIN, 


Ram Narain Sahu and another .. „Appellants 
v. 
Musammat Makhna .. Respondent. 


Hindu Law—Joint family—Partition suit—Preliminary decree granting a 
joint share to the defendants’ two broihers—Apphcation to Court after preli- 
minary decree by one defendant for separation of his share from that of co- 
defendant - Application granted and final decree passed—Dafendants’ branches 
acting as tf separated—Decision of High Court on appeal four yeors after final 
decree that application made too late—Subsequeni suit to determine whether 
defendants’ estates separate—Whether previous decision of High’ Coxrt a bar. 

. The period which elapses between a preliminary and a final decree in a 
partition suit often being of considerable duration, the ordinary right of a cor 
parcener to effect a separation of his estate, interest or title—as distinct from 
a partition by metes and bounds—by a proper declaration of his desire for 
severance, is not-abrogated by the mete fact that, he bas not claimed to exet- 
cise it before the passing of the preliminary decree. - R 
© .Two of four brothers of a Hindu joint family sued the other members of, 
the family for partition, asking for allotment and separate possession of a 
half share of the family property. One half share dccordingly ‘fell to two 
defendant brothers, R. N. and D. N , the latter at all material times: a lunatic 
whose wife was appointed his guardian ad litem. Neither R. N. nor D.N. 
included in his ‘pleadings in the partition suit a demand for partition as 
between themselves. A few days after the Preliminary decree had been 

passed in that suit, D.N.’s wife petitioned the Court for separation of D. N.’s 
fourth share. The Court havihg granted’ the’ petition,’a final decreé ‘was 
accordingly passed in which a fourth share was allotted in severalty-to D. Nay 
despite R. N’s objection. On appeal, D. N. having meanwhile diéd, the High 
Court heid that the trial, Judge was;:not competent. to entertain after. the 
preliminary decree, the petition for severance of D.N ’s share, the decision of 
the High Court proceeding, on the general consideration that, as the preli- 
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minary decree had not provided for the separation of D, N.’s quarter, share, 
the final decree could not make p separate allotment in respect of it. During 
the period of some four years which elapsed between the passing of the final 
decree by the trial Judge and the decision of the High Court reversing it, the 
two branches of D. N, and R.N. acted as -if they were separate. Ina suit 
brought by R.N. and his son to'determine whether D, N.’s estate was separate 
from theirs, ; ; 

Held (assuming, which guaere) that, although D. N. was a lunatic at the 
time of partition, he was nevertheless entitled to a share on partition, not 
having been borna lunatic) that the decision of the High Court refusing 
D. N.’s application for separation did not conclusively determine his status as 
having a joint estate with R. N, inasmuch as the application was only 
refused because made too late, and inasmuch as the High Court had expressly 
reserved the question whether D. N.’s estate was separate from that of R.N., 
with the result that the Court’s decision had no special reference to D.N.’s 
disability, but would, if a correct decision, (which alsó quaere), have been 
equally applicable had D. N. been swi juris and declared formally, after the 
preliminary decree, his intention to become separate. The expression of 
intention to effect separation of D.N.’s estate being sufficiently manifested by 
the conduct of the parties, including the application for separation made 
by D. N.’s guardian, even though made too late since that application had the 
approval of the trial Judge and the High Court in the partition suit, was 
accordingly effective to bring about a separation of D. N.’s share. 

Quaere, doubting, whether, in so far asa decreeof partition does not 
contain something to sever the estate of co-plaintifis or co-defendants among 
themselves, they must conclusively be taken to have remained united.. - 


Appeal from a decree of the High Court, Allahabad, dated 
2nd April, 1935 (Thom and Ahmad, JJ.) affirming a decision 
dated 27th May, 1930, of the Additional Subordinate Judge, 
Benares. 


In 1923, two sons, Ram Das and Parsotam, of one, Rameshar 
Sahu, who died in 1913, sued their two brothers, Ram Narain and 
Deo Narain, for partition, and the trial Judge passed a preliminary 
decree separating the estate into two parts accordingly. A few 
days later, Deo Narain’s wife, as his guardian ad litem (he being 
at all material times a lunatic, although not from birth) applied to 
the judge to have Deo Narain’s fourth share made separate from 
that of Ram Narain. The Judge granted the application and, in 
August, 1924, passed a final decree in which Deo Narain’s share 
was separated, On appeal ‘against that decree, the High Court 
held that the application, having been made after the final decree, 
was too late and accordingly not competent in that suit. In 1929 
Ram Narain and his son brought the present action against Deo 
Narain’s widow, Musammat Makhna, to determine -whether or not 
Deo Narain had died divided in estate from themselves. “The 
Additional Subordinate Judge, Benares, held that notwithstanding 
the ‘High Court’s decree in the partition suit, he did, the High 
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Court affirmed that decision, and the 4 ana now appealed: to 
His Majesty in Council. 

E Wallach for Appellants.—It is E that it' is the decree 
passed in the partition siit which shows whether the partition 
effected was as between the plaintiffs and defendants in the suit 
only, or also between the co-plaintiffs and co-defendants inter se. 
Applying that principle here, and disregarding, as must now be 
done, the application made by’ the defendant widow after the 


preliminary decree in the partition suit for the separation of her’ 
husband’s fourth share, it is clear that the decree finally passed by- 


the High Court in that suit says nothing about any separation of 
Deo Narain’s estate from that of Ram Narain, and, that being so, 
those estates must be taken to have remained joint: See the 


judgment of Sir John Edge, in titala Amma v. Muthuvenkata- 


chala Moniagari. 


‘The respondent cannot now seek to go behind the High Court’s 
decree in the partition suit, and, in any event, as Deo Narain’s 
guardian ad litem in the partition suit, she has fulfilled her func- 
tion, anid is not now in a position to establish a separation of 
estate, more especially since Deo Narain’s death. If, however, the 
conduct of the parties between the dates of the preliminary and the 
final decrees in the partition suit is to be looked at to see whether 
a desire fur separation was manifested, that conduct, so far as the 
present plaintiffs are concerned, ought to be disregarded because, 
in so far as it proceeded on a basis of separated interests, it did so 
only because such a course was forced on the plaintiffs by that 
taken by the defendant widow. Any conduct on the part of Ram 
Narain tending prima facie to shew an intention to separate, or an 
acceptance of Deo Narain’s wish to, do’so, ought to be discounted 
accordingly. . , 
` Dunne, K.C. and S.P. Khambatta, for Respondent.—The ques- 
tion whether the decree in a partition suit is the evidençe which 
determines the position of the remaining members of a joint family 
interse after one or some of them has or have obtained separation 
of estate does not arise here. The High Court in the partition 
suit dismissed on technical grounds Deo Narain’s application to have 
his estate separated from that of Ram Narain, his co-defendant in 
the partition suit, and the Court expressly reserved the question 
whether or not the estates of Deo Narain’s and Ram Narain’s 
were, in the events which had meanwhile. happened, separate, 
Accordingly there was ample evidence in the conduct of the parties 
of an intention to separate. But apart from such conduct between 





1. (1924) 48 M.L.J. 83: L.R. 52 I.A. 83 at 86 & 87: ILL.R, 48 Mad. 254 (P.C). 
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Pt. the dates of the preliminary and final decrees in the partition suit, 
— the mere fact of the present respondent’s application on behalf of 
Deo Narain to have his fourth share separated is a definite and 
v.. sufficient manifestation of a desire for separation to bring it into 
Musammat effect, the trial Judge and the High Court in the partition suit 

having regarded the application with favour on the merits. 
Counsel referred to Suraj Narain v. Iqbal Narainl, Girja Bai 
v. Sadashiv Dhundiraj®, Lalita Prasad v. Sri Mahadeojt Birajman 
Temple3, Ramalinga Annavi v, Narayana Annavit and Bal Krishna 

v. Ram Krishnab. 


20th April, 1939. Their Lordships’ judgment was delivered 
by ; l 
i Rameshar p (died 1913) 





| | 
Rau bas Ram Narain Deo Narain = Mst. Makhna Parsotam Ra ites = Sampat 
Dre, Rem Ne ied 5th (Defendant-Respondent) | (Died c. 1918) | Devi 


Da 
x J 
Lachmi Narain . Mst. Shaman Ganesh st. Mst. 
(minor) (minor) Mantoria Mansuria 
(Plaintif-Appellant) Á 
Sir George SIR GEORGE RNIN —-The sole question in this case is 
Rankin, whether at the date of his death the (5th August, 1927), Deo 
Narain was separate in estate from all the other members of his 
family; or whether he was joint with the plaintiffs-appellants, 
pamely, his brother Ram Narain and Lachmi Narain, the 
fatter’s son. If he died a separated Hindu, then, as he left no 
son, his. widow, Musammat Makhna (defendant-respondent), 
became heir to his property; if at the time of his death he was 
a member of a joint Hindu family, his. interest passed by 
survivorship to his coparceners. Both Courts in India have 
held in favour of the widow that he died separate. 
In 1923 the family was joint. Four sons of Ramesbar 
were alive, and on the 26th March, 1923, two of them, Ram 
Das and Parsotam (together with the latter’s minor son) sued 
the other members of the family for partition, asking for 
allotment and separate possession of a one-half share. At 
that time and at all material times Deo Narain was a lunatic. 
aaa 
i 1. (1912) 4 M LJ. 345/-L.R.40 LA. 40: LL.R. 35 All. 80 (P.C) 
2 (1916).31M L:J. 455: LR. 43 LA. 151:.LL.R. 43 Cal..1031 (P.C). * 
3. (1920) I.L.R, 42 All. 461 (F.B ). 


4 (1922) 43 M.L.J.428; L.R. 491A. 168: L.R. 45 Mad. 489 (P.C) - 
5, (1931) 61 MAL.J. 362: L.R. 58 LA. 220: LLR. 53 ‘All. 300 (P.C.) ` 
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His wife (the present respondent) was appointed his guardian 
ad litem. The plaint was in one .respect disingenuous: it 
alleged untruly that there had been a division of cash and 
furniture among the members of the family. This was an 
attempt to deprive Deo Narain and Ram Narain’s branch 
of their proper shares, but it was detected and frustrated at the 
trial Both Ram Narain and Deo Narain filed written statements 
but neither pleading contained a demand for partition as between 
themselves. On the 15th September, 1923, certain accounts were 
directed, and on the 23rd April, 1924, the trial Judge ordered a 
partition, directing the amin to divide the immovable properties 
into two lots and to report by the 14th May, 1924, which lot 
should be given to the plaintiffs in that suit. This decree does 
not appear to have been drawn up until October, 1924, but a 
very few days after it was pronounced Deo Narain’s guardian 
ad litem presented a petition to the Court (dated the 3rd May 
and filed the 10th May, 1924), praying that his share—namely, 
one-fourth—should be. separated by the amin, and stating that 
“there is an apprehension of loss in future if the said share is 
allowed to remain joint.” His three brothers objected, but the 
Subordinate Judge on the 27th May, 1924, granted her applica- 
tion, and in the final decree for partition dated the 16th August, 
1924, a one-fourth share was allotted in severalty to Deo 
Narain. From this decree Ram Narain and his son appealed 
òn the 27th July, 1925, to the High Court at Allahabad, mainly 
on the ground that it was not in conformity with the preliminary 
decree of the 23rd April, 1924, and before the appeal was heard 
Deo Narain died (5th August, 1927), leaving him surviving his 
widow and a daughter. The widow having been brought 
on the record of the appeal in his stead, the High Court on the 
19th July, 1928, allowed the appeal, holding that after the 
preliminary decree the Subordinate Judge was not competent 
to entertain an application that Deo Narain’s share should be 
separated :— ; 

“We leave Ram Nitki and Musammat Makhna to have their rights 
adjusted by means of a separate suit, if they so choose. In the meantime we 
are of opinion that the portion of the property which has not been allotted to 
the plaintiffs should be considered for the purpose of the presetit suit to be 
property held in common. What the legal effect of the application of 
Musammat Makhna upon the status of the family property or the constitution 
of the family gua Ram Narain and Deo Narain is, has got to be determined 


in a subsequent ‘suit; if the parties are not p as to it, or if one or the 
other party choose to institate a sult.” 7 2; 
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The Board is not now sitting in appeal from this decision 
nor. has the question of its correctness been‘argued before their 
Lordships, who express no opinion upon it, nor will they hete 
inquire whether there is anything in the Code to prevent the 
learned trial Judge, before the preliminay decree had been drawn 
up and signed, from deciding to include in it a direction for the 
separation of the one-fourth share of Deo Narain and directing 
it to be drawn up and completed accordingly. 


From May, 1924--when the trial Judge in the partition 
suit’ accepted the respondent’s demand that Deo’ Narain’s' share 
should be separated—until July, 1928, when this decision was 
reversed by the High Court, the two branches of Ram Narain 
and Deo Narain acted as ‘though they were separate in interest 
and in title. ` Till 1924, they had messed and lived jointly, but 
they ceased to do so in about May, 1924. The trial Court has 
in the present suit found that Ram Narain acted as a divided 
member in matters connected with marriages and funerals. 
“Ram Narain himself had acquired and accepted severance by 
his unambiguous conduct.” It is, however, objected by his 
learned Counsel that the order of the 27th May, 1924, in the 
partition suit, had left him no option in the matter pending his 
appeal to the High Court from the final decree. 

` The widow having on the lst September, 1928, biicdecded 
before the Revenue Court in obtaining an order for entry of 
her name in the revenue records, the present suit was brought 
against her on the 14th May, 1929, to determine whether Deo 
Narain died divided or undivided from Ram Narain and Lachmi 
Narain, the plaintiffs. The suit was dismissed by the Subordinate 
udge of Benares on the 27th May, 1930, and the High Court 
affirmed this decision (the 2nd April, ee?) 

The Courts, in India have proceeded in this case upon the 
view that, though. Deo Narain was a lunatic at the time of 
partition, he was nevertheless entitled to a share on, partition, 
not having been born a lunatic. This had been throughout 
admitted on’ behalf of the plaintiffs, as it had been admitted by 
all parties in the partition suit, and in the mutation proceedings 
which followed thereon in 1928. It seems that this doctrine 
prevailed in the High. Court at Allahabad since Tirbent.v. 
Muhammadi, but after the present case was decided by the High 





1. (1905) LLR. 28 All. 247. 
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-Court it has been departed from by- a Full Bench decision in 
Mool Chandy. Chahta Devii, which is in agreement with certain 
decisions of other High Courts. Their Lordships have not been 
asked: to review these decisions, and the. important question 
‘which they raise has not been argued on this appeal. It isa 
matter of some embarrassment to their Lordships that they 
should be called upon to discuss the rights of a lunatic and the 
guardian ad litem of a lunatic to claim separation of estate in a 
‘partition suit upon an ‘artificial ‘assumption that a lunatic (if 
not lunatic from birth) is entitled to a share upon partition, 
„when there ‘exists high authority in India for the view that he 
has no such right. 


The right of a member of a Hindu family who is sus juris 
to separate himself in estate and interest by declaring this 
intention was thus stated by Sir George Lowndes in Bal Krishna 


v. Ram Krishnas :— 

“Tt is now settled law that a separation may be effected by a clear and 
unequivocal intimation on the part of one member of a joint Hindu family to 
his co-sharers of his desire to sever himself from the joint family. This 
was laid down in Suraj Narain v. Ikbal Naorcin?. The question was further 
examined in Girja Bai v, Sadashiv Dhundiraj* and the principle was reaffirmed, 
and the last mentioned case was followed in Kawal Nain v. Prabhu Lah, 
‘where Lord Haldane says, ‘the status of the plaintiff as separate in estate is 
brought about by his assertion of his right to separate’.” 

. The effect of the exercise of this right upon the rights and 
status of other members of the family has been considered in. a 
number of cases which have come before the Board. 

In Balabux Ladhuram v. Rukhmabai8, Lord Davey, deliver- 


ing the judgment of the Board, said :— 

“Tt appears to their Lordships that there is no presumption, when one 
coparcener separates, from the others, that the latter remain united. In 
many cases it may be necessary, in order to ascertain the share of the out- 
going member, to fix the shares whith the other coparceners are or would 
be entitled to, and in this sense the separation of one is said to be a virtual 
separation of all. And their Lordships think tHat an agreement amongst the 
remaining members of a joint family to remain united or to reunite must be 
proved like any other fact.” 

In Bal Krishna v. Ram- ‘Krishna’, ot ‘George Lowndes 


said (p. 226) :— 
- “The separation of ‘oné member of the family; it is said, necessarily 
ue Ge). gay hea aaa ee 


io i -LL.R, (1937). All. 825 (F.B.). 
- -2 €1931) 61 M.L.J. 360: E.R. 58 LA. 220 at 224: L.R. 53 AIL 300 (P. C). 
-1m 8, (1912) 24 MIJ 345r L.R 40 LA,40: LLR, 35 All. 80 (P.C). 
4, (1916) 31 M.L,J. 455: LR: 43 I.A: 151: I.L.R. 43 Cal. 1031 (P.C). 
5, (1917) 33.MLL.J. 42: L.R. 44 I.A. 159 at 161 :-LL.R. 39 All, 496 (P.C). 
Z 6. (1903) L.R. 30 1.A. 130 at 137: LLR. 30 Cali725 (P.G.)- $ 
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causes the separation of all... This problem has been discussed i many. cases, 
the argument usually turning upon á question of presumption, The general 
‘principle undoubtedly is that every Hindu family-is presumed to be joint 
“unless the contrary is proved. If it is established that one member has 
teparated, does the presumption continue with reference to the others? The 
decisions of this Board show that it does not: per Lord Davey in Balabus 
Lagkuram v. Rukkmaboit, followed in Jatti v. Banwari LaP. But it is equally 
eldir ‘on these decisions that the other’members of thè family may remain 
Joint: it is again their Lordships think, a question of their intention, which 
must no doubt be proved.” > * ” Le EA ; 

_ ‘In 1924, Sir John Edge (Palani Ammal v. Muthuvenkaia- 
„chala Moniagar®), restated the matter and made some observa- 
tions having reference to cases in which the claim to separate, 
has been made by bringing a partition suit :— z 

“It is also now beyond doubt that a member of such a joint family can 

separate himself from the other members of the joint family and is on 
separation entitled to have his share in the property of the joint family 
ascertained and partitioned off for him, and that the remaining coparceners, 
Without any special agreement amongst themselves; may continue to be 
coparceners and to enjoy as members of a joint family what remained after 
such a partition of the family property. That the remaining members 
continued to be joint may, if disputed, be, inferred from the way in which 
their family business was carried on after their previous coparcener had 
separated from them. . , . In a suit for partition which proceeds toa 
“decree which was made, the decree for a partition is the evidence to show 
whether the separation was only a separation of the plaintiff from his 
coparceners or was g separation of all the members of the joint family from 
each other. It appears to be obvicus to their Lordships that in a suit for 
Partition no effective decree can be made for a partition unless all the 
coparceners whose addresses are known are parties to the suit, and that it is 
the decree alone which can be evidence of what was decreed.” 


The appellants rely strorigly npon this last-cited passage, 
and contend that the decree of the High Court in the partition 
suit refusing. the claim made on behalf of- the lunatic for 
a separation of his one-quarter share and confining the 
partition to a division into two shares conclusively determines 
that the status of the lunatic continued to be joint with the 
present appellants. It is difficult, for more than one reason, to 
accept this contention. The decision of the High Court proceed- 
ed upon- the general consideration that, the ‘preliminary decree 
not having provided for the separation of a one-quarter share, 
the final decree could not make a separate allotment in respect 
of it: This was not a matter in any way having special refer- 
ence to the disability of Deo Narain. , If it was right it would 

>. L, (1903) L.R. 30 LA. 130 at 137: LL.R, 30 Cal, 725-(P.C.). ` 
_ & (1923) 45 M.LJ. 355: L.R 50 1.A. 192: LL.R. 4.Lah, 350 (P.C.). 
3. (1924) 48 M.L.J. 83: L.R. 52 I.A. 83 at.86-7:EL.R. 48 Mad. 254 (P.C). 
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have been equally right had-Deo Narain been sui juris, and had 
he declared in the most solemn and explicit manner after the 
. preliminary and before the final decree his intention to. become 
separate in estate and interest. . Yet it could hardly be right -in 
that cdse to hold that, because he did not get an allotment in 
severalty by the final decree; he remained joint in status. The 
gap between preliminary and final decree is not seldom of con- 
siderable duration, and the ordinary right of a coparcener tò 
effect a separatión of his estate, interest or title—as distinct 
from a partition by.metes and bounds—by a proper declaration 
of his desire to sever, is not abrogated by the mere fact that he 
has not claimed to exercise it prior to the preliminary decree. - 


_ Again, while the decrée in a partition suit is the. only 
evidence of what was decreed, it is not uncommon for the Court, 
jo passing a partition decree, to concern itself only with the 
division of the property into lots ànd the allocation of these lots 
to individual members or groups òf members. A division by 
metes and bounds and allotment in severalty implies a separa- 
tion of estate or interest; and a decree may contain directions 
which operate a severance of estate without any corresponding 
division by metes and bounds. This would result, for example, 
from a simple direction that the parties,should hold in defined 
Shares. _ But it is another matter altogether to say that, if and 
in so far as the decree does not contain something to sever the 
estate, title, and interest of plaintiffs or defendants inter se, 
they must be conclusively taken to have remained united. As 
a decree is not a necessary condition of separation in interest, 
the proposition is by no means. axiomatic and requires careful 
examination. In Ram Pershad Singh v. Lakhpati Koer1, there 
had been a separation in 1861, and in a suit of 1868 the three 
plaintiffs were given a decree for possession of their shares of 
certain property. It was s said i a Andrew Sia of that 
decree :— 5 


A 


“It was EE A on behalf of the appellants in the present suit, that 
although the decree in the suit of 1868 may have effected a separation quoad 
Tundan and Tukan, it left the plaintiffs united miter se; and that this might 
have been the legal effect of the decree is undeniable. But here/again, the 
conduct of the parties must be looked at in order to arrive at what constitutes 
the true test of partition of property according to Hindù law, namely, the 
intention of the members of the family to become separate owners.” 


1, (1902) LR. WIA. 1 at 9and 10: ILL.R. 30 Cal. 231 (P.C.). 
73 
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:. It isnot, however, 'necessary in the present case that their 
Lordships should decide this general question, and they do to 
more than guard themselves against being supposed to accept on - 
this point the’able argument of the appellants’ learned counsel. 
The High Court’s decree of the 18th July, 1928, was made with 
express reservation of the question whether the estate or interest 
of the lunatic was divided or undivided, and cannot be regarded 
as concluding the matter. It decided only that, as Deo 
Narain’s guardian had applied too late, he could not in that suit 
be given a separate allotment in respect of his one-fourth share. 


Upon the footing that a’ person who became a lunatic after 
birth has a right to a separate share upon partition, their 
Lordships are unable to dissent from the view taken by the 
High Court. It is not shown that the lunatic in this case - 
remained joint in estate. Everything is against that interpreta- 
tion of the conduct of the parties, except, indeed, the fact that 
the application of the guardian ad litem for aseparate allotment 
was made on the 3rd or the 10th May, 1924, a few days after 
the’preliminary decree the (23rd April, 1924), before anything 
had been done under it but not before it had been pronounced. 
Even so, however, the action of the guardian had the approval 
of the trial Judge in that suit, and, as a demand for separation 
of the estate.and interest of ihe lunatic, it had apparently the 
approval of the High Court: it is not shown to have been in any 
way.contrary to the interests of the lunatic. In these circum- 
stances the utmost effect that can be given to the preliminary | 
decree will not, in their Lordships’ opinion, avail the appellants. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants will pay the Tespon- 
dent’ s costs. 


-© Solicitors. for Appellants; T. T: Wilson & Co. 
Solicitors for Respondent : Hy. S. L. Polak & Co, 


RiGee eS 
K.S. 0 > —— _ Appeal dismissed. 





IT] THE MADRAS LAW JOURNAL REPORTS. 579 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
-PRESENT:—Sir ALFRED HENRY LIONEL LEACH, C "a 
Justice AND MR. JustTIcE PATANJALI SASTRI. 


Valia Maliyakkal Sayid Muhammad 
` Jiffri ` Attakòya Thangal ‘and 


others — Appellants? (Defendants 
i ' 1,4 and 5 ) 
v. 
Sayid Muhammad Bin Alabi Ayi- i ` 
dross Kunhikoya Thangal .. Respondent (Plaintiff). 


~ Madras Local Boards Act (XIV of 1920), S. 88, proviso (2)—Inam land— 
Landholder suing occupier for land revenue poid to Government—Interest on 
such arrears whether claimable—Limitation—Art. 120, Limitation Act (IX of 
1908)—Land cess, how much of it recoverable—Education tas, whether 
tecoverable—Interest Act (XXXII of 1839), Ss, 34, 36. 

Where the land in respect of which the respondent held a grant from the 
Government was in possession of the appellant and the respondent claimed a 
éum from the appellant made up of land revenue and amounts paid by him in 
respect of land cess and education tax overa period of 12 yearsand he 
claimed also interest with regard to the lend cess and education tax, and the 
questions for decision that arose were: 

_ (1) whether the respondent was entitled to interest in , respect of the 
amount of the arrears of the land revenue; 

(2) whether anything was recoverable from the a in respect of 
land cess and education tax; and ` 

(3) if there was such liability in respect of land cess or for education 
tax, what was the period of limitation, 

Held, (1) that since the original grant did not stipulate when the land 
revenue should be paid to him and all that he got under the instrument was 
the right to collect the land revenue, the respondent was not entitled to 
interest. 

Subbaroya Goundan v. Ranganada Mudaliar, (1915) 30 M.L.J. 387: IL.L.R. 
40 Mad. 93 and Kasturi Gopala Aiyangar v. Anantaram Thivari, (1902) 13 
M.L.J. 248: 1.L.R. 26 Mad. 730, relied on. 

(2) That since on the authority of 4lsbı v. Kunhi Bi, (1886) I.L.R. 10 
Mad. 115, the appellants could only be regarded as tenants of the respondent, 
the respondent having paid the land cess, he was entitled to recover half of it 
from the ‘tenants, The only statutory provision is that contained in ‘the 
second proviso to S. 88, Madras Local Boards Act, which gives him the right 
to recover half the amount paid by him.’ This right is subject to the law of 
Timitation and Art. 120 governs it- [vide Rajak of Visianageram v. China 
Thammanna, (1937) 1 M.L.J. 91: I-L.R. (1937) Mad. 498 (F.B.)]. Therefore 
the respondent was entitled to half,of the land cess paid by him in respect 
of the six years immediately preceding his suit. The claim of interest on it 
-would fail. 

(3) That under the Interest Act, as it stood then,:there was no ee 
entitling the landholder to recover the education tax or any portion of it 
from the tenant and the rule did not and could not supply the deficiency. 


©. * S'A. No. 7120f 1935. 7 i. 28th March, 1939. 


Leach, C.J. 
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A See Wagabhushanam v. V enkanna, (1929) 57°M.L.J. 725: IL.R. 53 Mad. 
51. 


Appeal against the decree of the District Court of North 
Malabar in A. S. Nos. 5 and 9 of 1934 preferred against the 
decree of the Court of the District Munsif of ole ie in O. S. 
No, 648 of 1932. 

K. Kuttikrishna Menon for Appellants. 

B. Pocker for Respondent. 


The judgment of the Court was diire By 

The Chief Justice-—The-respondent’s predecessors-in-title 
optained an inam grant from Tippu Sultan. The grant was con- 
firmed in 1866 at the time of the Inam Settlement. The validity 
of the grant had, however, been recognised for many years before 
that. The land in respect of which the respondent holds the grant 
is situate in Malabar. In 1932 he filed a suit in the Court of the 
District Munsif of Quilandy to recover from the appellants, 
who are in possession, a sum of Rs. 450-4-11 made up of land 
Tevenue and amounts paid by him in respect of land cess and 
education tax over a period of 12 years. He also claimed 
interest. With regard to the land cess and education tax the 
respondent’s case was that he had been compelled to pay the 
amounts to Government and therefore was entitled to recover 
them from the occupiers of the land. The appellants denied 
that the respondent was entitled to recover anything from them. 
The District Munsif held that the respondent had the right to 
recover the amount claimed for land revenue with interest 
and also to the amount claimed in respect of land cess, but in 
that case without interest. He rejected the claim so far it 
related to the education tax. An appeal and a cross-appeal were 
filed in the Court of the District Judge, North Malabar. The 
District Judge held in favour of the respondent on all the 
points and decreed the suit. The appeal before us is from the 
decree of the District Judge. The learned Advocate for the 
appellants concedes that the respondent is entitled to recover 
from them the amount claimed in respect of land revenue, but 
he challenges the findings of the District Judge on the other 
points. The questions which the Court is called upon to decide 
are therefore these :—(1}) Whether the respondent is entitled to 
interest in respect of the amount of the arrears of land revenue; 
(2) Whether ‘anything is recoverable from the appellants in 
respect of land cess and education tax;. and (3) if they are 
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liable in respect of land cess or for education tax what i is the 
period of limitation? 

It is clear that the respondent is not entitled to interest in 
respect of the amount due for land revenue unless the case 
falls within the proviso contained in the Interest Act. The inam 
grant does not fix the date when the land revenue is to be paid 
to the inamdar and no notice in writing was given to the 
appellants that interest would be claimed in default of payment. 
The proviso to the Interest Act, however, leaves it open to the 
Court to award interest where a Court of Equity would recog- 
nise the claim. This was the construction placed upon the 
proviso by the Privy Council in the recent case of the Bengal 
Nagpur Ratlway Co., Lid. v. Ruttanji Ramjit. In delivering the 
judgment of the Board, Sir Shadi Lal quoted the observations 
of Lord Tomlin in Maine and New Brunswick Electrical Power 
Co. v. Hartt, where Lord Tomlin said — f 


“In order to invoke a rule of equity it is necessary in the first instance to 
establish the existence of state of circumstances which attracts the equitable 
jurisdiction, as, for example, the non-performance ofa contract of which 
equity can give specific performance.” 


In Dras, In re: Savile v. Drax’, the Court of Appeal recog- . 


hised that interest was payable when a settlement or contract 
contained a provision that a certain sum should be charged on 
land and bepaid at a fixed time. In the case before us neither 
of these conditions is fulfilled. It is true that the trial Court 
and the District Court considered that the respondent was 
entitled to a charge and this finding has not been expressly chal- 
lenged by the appellants in their memorandum of appeal. I 
shall state presently what we consider should be the form of the 
decree, but for the purposes of deciding whether interest is 
recoverable or not we have to consider whether a. -Court of 
Equity would grant it. 


In Subbaroya Goundan v. Ranganada: Mudaliars, 
Wallis, C.J., observed that it was well settled that by virtue 
of an assignment from Government of the right to land 
revenue the imamdar did not acquire a charge upon the land 
and that the'assignee was left to recover rent from the occupiers 
under the Madras Rent Recovery Act.. Seshagiri Aiyar, J., 
indicated that had it been open to him to do so he would have 





L (1938).1 M.L.J. 6402. L.R_65.LA, 66: LL.R. (1938) 2Cal. 22.(P.C), 
2. (1929) A.C. 631. » 3. (1903) 1 Ch. 781. 
"A (1915) 30 ML. 387: LL.R. 40 Mad.93, 
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come to a different conclision, but’ he recognised that the 
principle of stare decisis applied. The decision in- that case 
was that where jodi is payable by an inamdar to Government 
it is recoverable as revenue and-is a first charge:on the interest 
of the inamdar, but where’a zamindar has been given the right 
to collect jodi payable by an inamdar to Goveriment he has no 
charge on the interest of the inamdar for arrears.” In the 
course of his judgment Wallis, C.J., pointed out that in Kasturi: 
Gopala Atyangar v. Anantaram Thivaril, it was: laid down' 
broadly that assignees of revenue could -not’ proceed under 
S. 42 of the Madras Revenue Recovery Act and had only a 
personal claim and referred to the'earlier decisions to the same 
effect. We are bound by those decisions, but assuming we were 
not and were disposed to hold that in this oase there was a 
charge the respondent would still be disentitled to ask a Court 
of Equity to award him interest. As I have indicated his grant 
does not stipulate when the land revenue shall be paid to him. 
All that he gets under the instrument is the right to collect the 
land revenue. If it is not'paid within ‘the year or by the end 
of the year he has his remedy by suit. He could by giving 
notice in accordance with the provisions of the ‘Interest Act 
inake sure of a right to interest in default of payment, but’ he 
does not come within the provisions of the Madras Revenue 
Recovery Act, which only applies to the payment of revenue due 
to Goverriment, In these circumstances the respondent is not 
entitled to interest and the decision of the District Judge on 
this ‘question will be reversed. j ; 


The Jaini in respect of the land cess pait requires a 
consideration. of certain sections of the Madras Local Boards 
Act, 1920. S. 74-B states that in every District, a land cess 
being a tax on the annual rent value of lands shall’ be levied in 
accordance with.the provisions of the Act. S. 81 provides that 
the cess shall be levied-upon a landholder or sub-landholder. 
S. 88 says that every landholder.and ;sub-landholder shall pay 
the land cess due in respect of lands held by him, but there are 
two provisoes. The first allows the landholder or sub-land- 
holder as the case may be to recover the amount paid by him 
for an intermediate landholder. If there is no intermediate 
landholder and _the land. is. occupied by a tenant the sepu 


t 





1. (1902) 13 M.L.J-2487 LL.R. 26 Mad. 730, 
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proviso allows the landholder or gub-landholder or an inter- 
mediate landholder tọ recover half the amount of the cess from 
the tenant. The definition of “landholder’” is given in 5. 3 (9). 
and reads as follows :— 

“4andholder’ includes all persons holding aider a sanad- i-thilkiet. 
istimrar, all other zamindars, poligars, shrotriyamdars, jagirdars, and 
inamdars, all persons registered as proprietors under S. 5 of the Madras 
Limited Proprietors Act, 1911, and all persons forming the land revenne 
under Government; all holders of land in the District of Malabar under 
whatever tenure; and all holders of land under ryotwari settlement, or in any 
way subject to the payment of land revenue direct to Government, and all 
registered holders of land in proprietary right.” 


S. 3 (21) describes a ‘sub-landholder’ as a peron, not being 
a landholder, who (i) holds a portion of an estate consisting 
of one or more revenue villages on an under-tenure created, 
continued or recognised by the proprietor of the estate, or is 
entitled to -collect the rents otherwise than as agent or servant 
of the landholder, and (i$) is registered as a sub-landholder in 
the office of the Collector. Sub-S, 22 defines “tenant” as 
including all persons who, whether personally or by an agent, 
occupy land under a landholder or an intermediate landholder, 
and whether or not they pay rent to, the landholder or inter- 
mediate landholder as the case may be. F 

The appellants and the respondent both come within the 
definition of ‘landholder’. The appellants are the holders of 
land in the District of Malabar and the respondent is an 
inamdar. Neither the appellants nor the respondent are within 
the definition of “sub-landholder” but the appellants come 
within the definition of “tenant”. In Bhupathi Raju v. Subba 
Rao1, it was pointed out that a person could not at the same 
time be a tenant in respect of the land of which he was the 
intermediate landholder. It is obvious that the appellants 
cannot be both the landlords and the tenants of the same land. 
The definition of “landholder” in S. 3 (9) is subject to there 
being nothing repugnant in the subject or context, and to treat 
the appellants as landholders and tenants would not only be 
contrary to the scheme of the Act, but would be impossible. In 
this tase the landholder for the purposes of S. 88 must be taken 
to be the respondent and the appellants must be taken to be the 
tenants. This very same grant had to be construed on a 
previous occasion by this Court. The case was Alubj v. Kunhe 





1, (1931) 62 M.L.J. 472: LL.R. 55 Mad. 46, . 
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Bü, where a Division Bench held that the respondent was in the 
position of a landholder and the occupiers of a portion of the 
land covered by the grant were tenants. There is consequently. 
authority for the statement that the appellants can ny be 
regarded as tenants of the respondents. . - 


This being the position and the respondent having paid the 
land cess he is entitled to recover half of it from the appellants. 
The District Judge held that he was entitled to recover the 
whole under Ss. 69 and 70 of the Contract Act, but this is not 
so. The respondent could recover the full amount from the 
appellants only if he were “interested” in making the payments, 
but not personally liable. If he is liable for the money, and by 
reason'of S. 88 of the Madras Local Boards Act he is, he could 
only recover the full amount from the appellants -by virtue of 
some statutory provision in that behalf. The only statutory 
provision is that contained in the second proviso to S. 88 of the 
Madras Local Boards Act, which gives him the right to recover 
half the amount paid by him. The right is subject, however, 
to the Law of Limitation and the Article of the Limitation 
Act which applies is Art. 120. .(Rajah of Visianagaram v: 
China Thammanna’.) The respondent is, therefore, only entitled 
to half the amount of the land cess paid by him in respect of 
the six years immediately preceding the suit. The claim tor 
interest fails for the reasons already given. 


The remaining question is whether the respondent was 
entitled to education tax. The District Judge here again erred; 
The case is governed by the provisions of the Madras 
Elementary Education Act, 1920, before its amendment by ‘thé 
Madras Elementary Education Amendment Act, 1931. S. 34 
of the unamended Act provided for the levy of an education 
tax and S. 36 stated that the assessment and realisation should 
be “in accordance with the procedure prescribed.” Under the 
power conferred by S.-36 the following rule was framed :—**- 

“The tax levied by a local authority under S. 34 of the Act under any 
head of taxation specified therein,’ shall be treated as an addition to the tax 
levied under the heads by the local authority under the law for the time being 
in force governing it, and shall be assessed and recovered along with ithe sajd 
tax as an integral part of it.” i f g 
To oT rrm = (1886) ILR 10 Mad. WT mr 

2 (1932) T M.L.J. 91: IL.R. (1937). Mad. 498 (F B.). 


CE 
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There was no provision in the Act that the landholder 
should be allowed to recover the tax or any portion of it from 
the tenant and the rule did not, and could not, supply the 
deficiency. (See Nagabushanam v. Venkannal.) Under the Act 
as it now stands the respondent will in future be able to recover 
half of the education tax, but this was not the position at any 
time material to the present suit. 

There will be a decree providing for the payment by the 
appellants to the respondent of (a) the amount claimed in 
respect of land revenue, but without interest, and (b) half the 
land cess paid by the respondent for the six years immediately 


preceding the suit, also without interest. The claim in respect | 


of the education tax is disallowed im toto. As the appellants 
have not appealed against that part of the decree of the lower 
Court declaring a charge, the charge will be allowed to stand, 
but only to the extent of the amount payable under the decree 
of this Court. As the appeal has succeeded in part and fajled 
in part the parties will pay and receive proportionate costs 
throughout. 

KC Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present —Mr, Justice PANDRANG RoW AND MR. JUSTICE 
KRISHNASWAMI AIYANGAR. 
A. N. Chockalingam Chettiar .. Appellani* (4th Defendant) 





v. 
K. M. S. Chinnayya Servai and 
others .. Respondents (Plaintiffs and 
Defendants 1, 2, 3 and 5 
to 11). 


Hindu Law—Partnership—Representatives of three families as partners— 
Death of one of them—Effects a dissolution—Continuance of the business by 
divided sons of the deceased—Undivided fons minors at thé time—Undivided 
sons not admitted to benefits of parinership—De posits in firm after death of 
father—The undivided sons if liable for deposits—Right of the undivided 
sons in the partnership. ~ - as 

Three partners N, K and C started a firm in 1922. Of these N died in 
October, 1927, leaving behind 5 sons, three by his first wife and two by the 
second wife. In about 1908 there was a division in N’s family by which N 
divided himself with the sons by his first wife but continued joint with the 
sons by the second wife. Yet N represented himself and his sons by the first 








1. (1929) 57 M.LJ. 726: LL.R. 53 Mad. 151. 


ee 262 of 1934, i 16th December, 1938, `“ 
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wife in the partnership half for himself and half for the-sons by the first 
wife. After the death of N the business was continued by K and C and the 
sons of N by the first wife, who were then majors. The sons by the second 
wife were then minors and it was found that they did not continue the 
business nor were they admitted to.the benefits of the partnership. Somefime 
after the death of N, the plaintiff deposited two sums of money with the 
partnership. The plaintiff sought to recover these amounts even from the 
sons by the second wife from out of their family properties and their assets 
in the partnership. 

_, Held, this is not a joint family EEN which will not be dieat the 
death of a member of the family but a partnership between the representatives 
of three different families and is therefore governed by the ordinary law of 
partnership and on the death of one of them, the parthersbip is ipso facto 
dissolved. By the sons of the senior wife continuing the business they 
became partners thereby but they could not and did not carry on the business 
on behalf of the sons by the junior wife. The position therefore is that the 
plaintiff lent the sum to a firm in which the junior branch was not in fact 
interested as partners either by Hindu Law or by reason of an admission 
under the contractual law to the benefits of the partnership. Their interest 
in the partnership consisted merely of the right to bave the share in the 
dissolved business ascertained and paid over to them as at the date of the 
deafi of N together with interest ona share of the profits if their share of 
the assets had been utilised in the business subsequently carried on. The 
junior branch is therefore not liable for the debt and neither their family 


properties nor their assets in the frm could be made liable for the debt of 
the firm. 


Appeal against the decree’ dated 27th March, 1934, of the 
Court of the Subordinate Judge of Deyakottai in O. S. No. 28 
of 1932. 


S. Venkatesa Atyangar for Aiae 

V. Ramaswami Aiyar for Respondents 

The judgment of the Court Was delivered by 

‘Krishnaswami Aiyangar, J.—This appeal arises out of a 
suit by Chinnayya Servai the first respondent to recover from 
the appellant and ten -other persons who were impleaded as 
defendants, the principal and interest due in respect of a deposit 
made with a Nattukottai firm which carried on business at a 
place called Maubin in Burma. The deposit consisted of two 
sums placed in deposit on two different occasions, sometime 
after 1927, The vilasam of the firm in which the deposit was 
made was known as M. P. N. The firm was started in 1922 or 
-1923, by three partners, namely, Narayanan Chetty, Kadiresan 
Chetty and Chockalingam Chetty. Narayanan Chetty was the 
father of defendants 1 to 5; Kadiresan was the sixth defendant 
and thé father of defendants 7 to 9, and Chockalingam was the 
tenth. fo and the father of defendant No. 11., „At the 
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date of the’ deposit Narayanan Chetty-had died, but the business’ 


was being continued infact. In the business so’ contiriued there 
is no doubt that Kadiresan and Chockalingam were partners and 
so far as they and their sons are concerned, the Subordinate 
Judge has passed a decree, ‘from which no appeal has been 
preferred.: The controversy raised in the appeal relates to the 


liability of Narayanan Chetty’s sons by his junior wife one of: 


whom, namely, the fourth defendant is the appellant in this 
appeal. 


Narayanan Chetty died on 2nd October, 1927. His first, 
wife was Unnamulai by whom he has left three sons, defendants. 


1 to 3. Even while she was alive he married a second wife 


Alamelu by whom he had two minor sons, namely, the appellant. 


now a major and the fifthrespondent still a minor. Each of these 
two groups has in its defence in the Court below attempted to 
shift the liability on to the other. According to the plaintiff, the 
sons by both the wives formed with their father Narayanan 


Chetty members of a joint Hindu family, and even after his, 
death they continued joint with this difference only, that instead. 


of the father, the eldest of the sons, namely, the first defendant 
became the manager of the family. Defendants 1 to 3 were 
majors at the date of the deposit and were accordingly sou ght to 
be made personally liable as partners but as against defendants 
4 and 5 who were at that time both minors,the plaintiff only prayed 
for a decree against their interest in the firm and in the joint 
family assets. There can be no doubt that the plaintiff rested 
his case throughout in the lower Court on the allegation that 
defendants 1 to 5 were always joint in interest, a position which 
is quite untenable. These defendants belonging to both the groups 
agreed in their defence to this extent, namely, that they ceased 
to be joint from and after 1908 as the family became divided 
in status by the compromise decree in O. S. No. 28 of 1907 on 
the file of the Sub-Court, Madura, by which defendants 1 to 3 
who were the children of his first wife became separated from 
Narayanan Chetty and his children by the second wife, though 
as between the members of each group inter se the joint status 
thereafter continued to subsist. Their versions however materially 
differed as to who in fact carried on the business after 
Narayanan’s death, and on whose behalf it was so carried on: 
The position taken up by defendants-1 to 3 was that they were 
at no time’partners of the M. P..N..business, either during the 


` 
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lifetime of ‘the father or even after his death.’ The first defen- 
dant’s undoubted association in the business was explained as 
being due to his having merely supervised it at the request of 
his stepmother. The fourth defendant asserted on the contrary 
that Narayanan Chetty during his life represented himself as 
well as defendants 1 to 3 in the’ partnership, that he held his 
interest in it, half for himself and half for defendants 1 to 3; 
that the partnership being one in which there were strangers 
associated, became necessarily dissolved on his death, and could 
not therefore be continued by the first defendant or by any other 
and that if it is found to have been in fact continued, neither 
he nor his younger uterine brothér nor their property in the 
firm or outside, could be held liable as they were neither partners 
in any sense nor admitted to the benefits of a partnership. 


The learned Sub-Judge has accepted the case of the-defen- 
dants to this extent, namely, that the compromise decree in 
O. S. No. 28 of 1907 created a division in status between the 
two groups of Narayanan Chettiar’s family the children by his 
senior wife remaining joint in one group, while Narayanan 
Chetty himself with his children by the second wife formed the 
other group which continued in itself joint down to‘his death. 
In spite of the criticisms of the respondent’s Advocate, we are ` 
not disposed to differ from the Subordinate Judge’s finding on 
this point, as there is sufficient material:in this case to support 
it, and the probabilities also point to the same conclusion. The 
division is in accordance with the patni bhaga rule of custom 
recognised in Palantappa Chettiar v; Alagan Chetti. The 
notional definition of share according ‘to the custom has been 
followed in this case by an actual partition evidenced by the 
compromise, Exhibit I, which we have.no reason to doubt was 
anything but a genuine. arrangement. We think we shall not 
be justified in disturbing a finding duly arrived at in this case, 
on the ground that in another similar appeal which arose out of 
a suit by another creditor against the same’ family this Court 
has expressed a different opinion on what is but a question of 
fact. We feel bound to examine the facts and evidence for 
ourselves and come to our own independent conclusion on the 
matter. It would indeed be a grave error, were we to take any 
other course. $ 7 
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We must now notice another contention raised by the 
appellant. It was sought to be made out that at the very 
inception there was an agreement among the partners of the 
-M. P. N. firm that the death of a partner should not work a 
dissolution, but that the partnership should continue with the 
legal representatives taking the place of the deceased partner. 
The Subordinate Judge has in spite of the absence of direct 
proof, found this agreement established from the conduct of the 
parties subsequent to the death of Narayanan Chetty. Accord- 
ing to bim, the business was continued by the family of defen- 
dants.1 to 3 as well as by the family of defendants 4 and 5. 
His view apparently is that the continuance is explicable only 
on the footing that there was such an agreement. We cannot 
agree. This fact by itself is too slender a basis to support an 
agreement, in the absence of other and more cogent evidence. 
The agreement is denied by the appellant and on a consideration 
of the available material we are unable to see sufficient warrant 
_ for the conclusion of the Subordinate Judge on the point. Not 
‘only is there no direct evidence but there is an utter absence of 
such circumstances as would warrant a Court in drawing an 
inference in favour of such an agreement. Defendants 1 to 3 
are shown by their conduct to have taken a substantial part in 
the conduct of the business after their father’s death as the 
learned Judge has found, They no doubt would be subject to 
all the liabilities consequent on their acts. But being divided 
brethren not representing and not capable of representing their 
minor stepbrothers, they cannot affect them to their prejudice 
or bind them by a fresh contract of partnership; for that is what 
in law the continuance of the business amounts to. A partner- 
ship such as the one in question arising by contract between the 
representatives of three different families is not governed by 
‘those legal incidents -which are peculiar to a joint family 
business in Hindu Law, but is regulated by the ordinary law: 


“Where a managing member of a joint family enters into a partnership 
with a stranger, the other members do not ipso facto become partners in the 
business ........ His family as a unit does not become a partner, but 
only such of its members as in fact enter into a contractual relation with the 
stranger ; the partnership will.be governed by the Act,” Pichappa Chettiar v, 
Chockalingam Pillai! (Mayne on Hindu Law and Usage, 10th Edn., 

. D. 398). - s yo 





1. (1934) 67 M.I]. 366 (P.C.).. 
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Whatever may ‘be ‘the ‘rights. and liabilities as 
between each individual partner and’ the - members 
‘of his own family whose position is: more’ or less akin‘ to 
‘that of sub-partners: in a partnership Gangayya v. Venkata- 
‘ramtahi, the principle of Hindu Law which prevents a dissolu- 


tion of a pure joint family business by the death of a member, 


is inapplicable to a partnership of this. kind. Narayanan 
‘Chetty’s death must consequently be held to have brought about 
‘a dissolution in this case.. It has- no ‘doubt been, as found by the 
Subordinate: Judge, subsequently ‘carried on by defendants*1 to 3 
with the stranger partners, namely, defendants 6 and 10. The 
‘crucial question’ however on which the lability ofthe appellant 
turns is whether it was validly continued on behalf of the junior 
‘branch so -as to involve the members of that branch in the 
liabilities of the business incurred ‘duting its continuation. On 
this question our answer is decidedly in the negative. The fact 
of it is that the defendants could not, as they probably did not,. 
carry ‘on the business on behalf of the junior branch, and it is 
equally clear that ‘the second’ wife who was the natural guardian 
‘of her children did not do so either. -There is ample evidence 
‘on the record tò show, at any rate after Narayanan Chetty’s 
‘death, that the two branches were in-every respect separately 
diving with a separate residence, a- sepatate mess, and with a 
‘separate account of their separate expenses. Defendants 1 to 3 
-cannot ‘therefore, except possibly under :the direction of the 
‘natural ‘guardian of their stepbrothers, continue the business or 
center into any arrangement ‘so as to’ bind them. There is, 
however, very little basis for the suggestion that she ‘in faot 
-assented to or concurred in the continuation ofthe business ‘ih 
-this case, It may be observed that there is not even a sugges- 
-tion that she was aware of or had’ been consulted before the 
-deposits were accepted from the plaintiff. In ‘fact’there is every 
reason to hold that thè money taken ‘from the plaintiff. was not 
remitted to the Maubin firm at all, but was utilised for the 
` personal needs of the first defendant, or probably ‘also of defen- 
dants 2 and 3 who were joint with him. ~ , 
an ‘The ‘evidence of the second defendant who did no doubt 
' depose. that he acted not for- -himself but only in pursuance of 
the instructions of the stepmother i in taking part in the conduct 
~ofthe-business—and. by -writing-the-letter--lix.—D - is- palpably 


1. (1917.34 MEL 271: LIR. 4t Mad. 454 (F.B.). 
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false, and there is ample justification for the observation of the 
Subordinate Judge that he is a person who has no regard for 
truth. There is “however another piece of evidence ‘which is 
not open to objection. ‘While alive Narayanan Chetty had sued 
in O. S. No. 19 of 1926 on a pronote executed in his favour by 
one Alagappa Chetty, an assistant in the firm, who had been 
found liable for a sum of Rs. 5,000 on a settlement of accounts. 
On the death of Narayanan the names of defendants 1 to 6, as 
well.as that of another son of the junior wife who has -since 
been adopted away were. substituted on the record of the suit. 
This must have been done with the knowledge and consent of 
the junior wife for the obvious reason that she joined in the 
execution of a vakalat in favour of a pleader to represent her 
children who were all minors at the time. In support of the 
application for the substitution of the legal representatives, an 
affidavit was sworn to by the second defendant in which the 
sons of Narayanan Chetty by both wives were described as 
undivided sons and heirs who had obtained the properties of the 
father by survivorship. ‘This is, as the Subordinate Judge has 
tightly held, a false affidavit put in. merely for the purpose of 
avoiding the necessity for the production of a succession certifi- 
cate which would have been insisted on if the divided status 
had been disclosed. But this apart, a point was sought to be 
made out óf this transaction, in support of the theory that the 
business was continued by the second wife also on behalf of 
her sons after the death of her husband. There might be 
something in it, if the promissory note sued om liad been executed 
in respect of a- liability which arose in a transaction. of the 
firm after Narayanan Cheétty’s death. If that had been the 
case, the connection of the junior branch in the suit might 
indicate their association in. the subsequent conduct of .the 
business. -But it is conceded as indeed’ it is apparent. from the 
fact that Narayanan Chetty was himself the. plaintiff, that ‘the 
liability evidenced by the promissory note,'was One which related 
to the. anterior period, and was therefore one in which ‘as.the 
learned Judge has pointed out both branches were interested. 


It seems to us therefore that this transaction is incapable 
of-being founded on eithér for disproving the partition 4s the 
Subordinate Judge has held, or making out as was here attempt- 


ed a continuance of the business by or on behalf of the junior- 


branch. While we agree with the Sub-Judge that the business 
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was continued after the death of Narayanan Chetty, we must, 
differing from bim, hold that it was defendants 1 to 3 alone who 
continued it, along with defendants 6 and 10, of course. As 
defendants 4 and 5 were minors at their father’s death, they 
could not, and their mother did not in fact as we have said, 
continue the M. P. N. business. 


The plaintiffs claim has therefore to be judged on the 
footing that he’ lent the money to a firm in which the junior 
branch were not in fact interested as partners either by Hindu 
Law or by reason of an admission under the contractual law to 
the benefits of a partnership. Their interests in the business 
consisted merely of the right to have the share in the assets of 
the dissolved business ascertained and paid over to them as at 
the death of their father, together with interest or a share of the 
profits if their share of the assets had been utilised in the busi- 
ness subsequently carried on. 


lf their mother had concurred in the continuation of the 
business, or if the partition of 1908 had been a mere sham, 
other and more difficult questions would. have arisen for 
decision. We would have had then to consider as we were in 
fact invited to consider, whether the subsequent business was an 
ancestral business, and the debts incurred by those in charge of 
it bound all the members of Narayanan Chetty’s family in both 
the branches. In view of the findings of fact we have arrived 
at, we are relieved from the necessity of having to express any 
opinion upon this somewhat difficult branch of the Hindu Law. 


The appeal therefore succeeds, and the decree of the lower 
Court has to be modified by omitting the relief given to the 
plaintiff against the appellant and the 5th respondent in respect 
of their family properties. Their interest in the assets of the 
M. P.N. firm is equally free from liability to the plaintiff's 
claim. As against the other defendants the decree stands. The 
appellant is entitled to his costs here and in the lower Court 
against the first respondent who alone contested the appeal 


S.V.V. aA Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusrıce WADSWORTH. 
Samanthan Karakkaititathil Chandukutty 
Na:abiar, present Karnavan and Manager 
- of the Tarwad .. Appellani® (1st De- 
` fendant’s L. R.) 
v. 
Chirakkal Kovilakkath Rama Varma Raja 
Avergal and another ~: Respondents (Plam- 
tif and 2nd De- 
fendant). 

Indian Evidence Act (I of 1872), S.90—Old document—Not signed—If 
presumption under S. 90 applicable to such documenis—Objection if can be 
taken in second appeal. g 

S. 90 of the Evidence Act does not lay down any presumption regarding 
anonymous documents the writer of whom is not known, so that an old 
anonymous document must be proved in one or other of the modes known to 
law. The English rule is not applicable in its full extent in India in view of 
the precise terms of S. 90. 


But an objection on this ground ought not to be permitted to be taken 
for the first time in second appeal. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in A. S. No. 165 of 1933 (A. S. No. 109 
of 1933, District Court, Tellicherry) preferred against the 
decree of the Court of the District Munsif of Taliparamba in 
O. S. No. 427 of 1931. 

P. Govinda Menon for Appellant. 

O. T. G. Nambtar and C. K. Kerala Varma for Respon- 
dents. 

The Court delivered the following 

' Jupement.—This appeal arises out of a suit for the 
redemption of a Kanom mortgage. ‘The appellant is the first 
defendant’s legal representative. The contesting respondent is 
the plaintiff who is the jenmi mortgagor. It is quite clear that 
this mortgage, which is alleged to be one of the year 1859, has 
not been properly proved unless Ex. A is treated as good evi- 
dence of the terms of the mortgage and is regarded as having 
been technically proved in evidence in the trial Court. Ex. A, 
which is part of a book kept in the family of the plaintiff con- 
taining details of the terms of a considerable number of Kanom 





* S.A, No, 365 of 1934 : aS Ist September,-1938. 
75 
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demises, was alleged to be a.cọpy-of the actual document of 
mortgage and the trial Court. gave a decree on the basis that it 
was an actual copy. .The Subordinate Judge in appeal took the 
view that Ex. A was fot an actual copy. but was a memorandum 
of the terms of the mortgage contained in a book kept i in- the 


ordinary. course of business and it was therefore admissible to 


prove the terms of the mortgage. 


Now, whether Ex. A be used under S. 63 of the Evidence 
Act as secondary evidence of the originat of which it is ‘a ‘copy 
or whether it be used under S. 32 as a statement made by a 
deceased person in a book kept in the ordinary course of 
business, it is a document which has to be proved ‘in one of the 
ways known to law. It may be. proved by the examination of 
the person who wrote it or by the examination of somebody 
who knows the handwriting and can swear that it is the hand- 
writing of the’person who wrote it or it may be proved by the 
use of the presumption regarding -ancient documents contained 
in S. 90 of the Evidence Act. S. 90 lays down that in the case 
of an ancient document produced’ from proper custody the 
Court may presume that the signature and every other part of 
such document which purports to be in the handwriting of any 
particular person’ is in that persori’s handwriting. S. 90 does 
not lay down that there 'is ány presumption regarding anony- 
mous documents the writer of whom is not known. Though the 
corresponding English rule is usually stated in terms that an 
ancient document proves itself, I doubt very much whether that 
rule applies to its full extent in India in view of the very precise 
terms of S. 90. The entry in Ex. A is not signed by the 
person who wrote it and there are no materials upon which one 
can say that a. particular person purports to have written it, 
except a general statement that it ‘is kept amongst the family 
records as a record of the family’s mortgage transactions.. I 
am therefare of opinion that had the objection been taken at the 
proper time, it would bave been necessary to-require the plain- 
tiff to adduce ` some evidence as to the writer of Ex. A, seeing 
that the presumption under S. 90 would not be sufficient to 
provide proof of „the | document. At the same time I am 
constrained to point out that though there appears to-have been 
a, rather futile contest regarding the genuineness of Ex, A—a 
contest which apparently wag not pressed in the lower appellate 
Court—there is no suggestion either in the records of „the trial 
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Court-or in the memorandum of appeal or in the memorandum 
of second appeal that Ex...A should have been rejected for want 
of formal proof. It seems to me that this is an objection which 
ought not to be permitted to-be’taken for the first time in the 
course of arguments in second appeal. Although Ex. Aisa 
very old document, it is quite possible that somebody may be 
available amongst the senior: members of the plaintiff's family 
who can remember the handwriting of the person who wrote it. 
The plaintiff put the documentinto the Court relying on the pre- 
sumption under S. 90 and no objection appears to have been taken 
at the proper time on the ground that an anonymous document 
cannot be taken to be properly proved by virtue of this presump- 
tion. It is suggested that an objection to the genuineness of 
the document can be taken to include the lesser objection to its 
technical proof. Icannot accept this contention. An objection 
based on an allegation of forgery is a totally different thing 
from an objection based on a purely technical ground such as 
that which is urged now. Though an allegation of forgery might 
conceivably have been met by examining some old man to speak 
to the handwriting of some long-forgotten clerk, the plaintiff 
had a much more satisfactory reply to this objection, based on 
the numerous date stamps of Courts going back for many years 
indicating the undoubted genuineness of the book (Ex. A). I 
must therefore take it that the objection to the mode of proof 
of Ex. A, though based on valid grounds, was not raised at the 
time when it should have been raised and cannot be sustained in 
second, appeal.. It therefore follows that the judgment of the 
learned Subordinate Judge proceeded on materials which were 
legally available to him and there is no question that on those 
materials this Court has no power to interfere with the decision 
peacnee: The appeal is therefore dismissed with costs. 


_ Leave to eet is refused. ` 


e 


RS: o |O 0 —— ' ` Appeal dismissed. 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Kannappa Mudali and another .. Appellants* (Petitioners— 
; Defendants 2 and 6) 
v. 
Varadachariar 3 .. Respondent (Assignee 
Decree-holder). 


Madras Co-operative Societies Act (VI of 1932), Rules under—R. 15 (7) 
Assignment of Registrar's award—Ap plication to Civil Court for execution 
Recognition of assignment under O. 21, r. 16, Civil Procedure Code—Objec- 
tion subsequenily—Jwrisdiction—Whether Civil Court can recognise assign- 
ment, $ 

Itis clear that ‘thongh the Registrar of Co-operative Socleties is a 
Court for certain limited purposes, when the award of the Registrar is 
transferred to the executing Court, empowered under r. 15 (7) of the rules 
framed under the Act to enforce it as if it were a final decree of the execut- 
ing Court itself, in the absence of any explicit provision in the rules for the 
recognition of assignments by the Registrar, the natural inference is that the 
executing Court is competent to recognise the assignment. Even if it were 
not competent, in the circumstances of the present case, where the assignment 
was recognised after due notice to the judgment-debtor and it was only after 
sale had been ordered that a stranger purchaser came forward to object to 
the exercise of jurisdiction to which no objection had been taken at the pro- 
per time, the execution should not be stopped at the instance of the trans- 
feree from the judgment-debtor. 

If there was an irregularity it is nothing more than an irregularity and 
there is no error of law apparent on the face of the record which would justify 
the cancellation of the recognition of an assignment of the transferee under 
O. 21, r. 16, Civil Procedure Code.. Nor can it be said that the executing Court 
acts wholly without jurisdiction. Vide Jang Bahadur v. Bank of Upper India, 
Lid., in liquidation, (1928) 55 M.L.J. 545: L.R. 55 I.A. 227: LL.R. 3 Luck. 314 
(P.C). ; 

Quaere: In the absence of an express provision in the rules, whether a 
Registrar can perform the functions which a Civil Court can perform in 
respect of its own decrees, of recognising an assignment. 


Appeal against the order of the District Court of Chingle- 
put dated 5th April, 1938 and made in C. M. A. No. 15 of 
1936 preferred against the order of the Court of the District 
Munsif of Conjeevaram dated 24th February, 1936, in E. A. 
No. 184 of 1936 in Claim No. 469 of 1934-35. ' 

S. Ramachandra Atyar for Appellants. 


M. E. Rajagopalachariary and C. Krishnamachariar for 
Respondent. 





* A. A. A. O. No. 166 of 1938. 2nd Angust, 1939. 
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The Court delivered the following 

JupGMENT.—This appeal raises the question of the juris- 
diction of the Civil Court to which an award by a Registrar 
under the Madras Co-operative Societies Act hasbeen transmit- 
ted for execution, to recognise an assignment under O. 21,r. 16, 
Civil Procedure Code. In a very recent case (C. M. S. A. 
No. 188 of 1936) I held that an assignee could apply under 
O. 21, r. 16 for execution. But that decision was not based on 
any specific argument regarding the forum in which an applica- 
tion for assignment should be made in the first instance. The 
argument now put forward is that if there is any power in the 
assignee to execute an award under the Co-operative Societies 
Act the assignment must first be recognised by the Court which 
passed the decree, which is in effect not the Civil Court, but 
the Court of the Registrar of Co-operative Societies. 


` The award in the present case was in favour of a co- 
operative bank and it was transferred to the Civil Court at the 
instance of the bank and execution was taken out by the bank. 
While the execution petition was pending, there was an assign- 
ment to the present respondent and the execution proceedings 
instituted by the bank were stopped and the assignee applied to 
the executing Court for recognition of his assignment and for 


execution. Notice of this application went to the judgment-’ 


debtors. There was no objection and the assignment was 
recognised. Further notice was issued of the sale application 
and again there was no objection. After the sale had been 
ordered the present appellants, one of them claiming to be a 
transferee from the judgment-debtors of the properties to be 
sold, applied to the Court by way of review to cancel the order 
recognising the assignment in favour of the respondent. Both 
the Courts below have held that the recognition of the assign- 
ment was within the powers of the Court. 


S. 51 of the Co-operative Societies Act gives the Registrar 
power to deal with disputes of members and persons claiming 
under them either inter se or with the society, or between the 
society and its servants, touching the business of a registered 
society. R. 5 (7) of the rules framed under the Act prescribes 
three ways in which the decision or award of the -Registrar in 
such a dispute can be enforced. One is by invoking the powers 
of the Registrar himself under r. 22 to execute the award. The 
second is by a requisition to the Collector or his deputy to recover 


Wada 


v. 
Varada- 
chariar. 
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the amounts awarded as if they were arrears of land-revenue. 
The third, with which we are now concerned, is by an application 
to the Civil Court having jurisdiction over the subject-matter of 
the decision or award, which Court shall enforce the decision or 
award as if it were a final decree of the Court, I would point 
out that the power of the Civil Court is not merely to execute 
the decree as if the Registrar were a Court and as if the decree 
were merely a decree of the Registrar’s Court transferred to it 
for execution ; but it isa power to enforce the award, as if it 
were a final decree of the Court itself. That is to say, the 
executing Court is to my mind for purposes of execution put in 
the same position as a Court executing one of its own decrees. 


` If this view is correct, it disposes of the argument for the 
appellants.” The appellants’ contention is that the Registrar is a 
Court, that an award comes within the definition in the rules of 
a “decree” and that since O. 21, r. 16 authorises the recognition 
of an assignment of a decree only by the Court which passes the 
decree and not by the Court to which it is transferred for 
execution, the power to recognise an assignment, if it exists at 
all, can be exercised only by the Registrar. Now with reference 
to this argument it must be observed that though the Registrar 
may for certain purposes be a Court, he exercises no powers 
other than those which have been granted to him under the Act 
atid the rules framed under it. Neither the Act nor the rules 
under the Act contain any provision whereby the Registrar can 
permit an assignee of an award to apply to the Registrar for 
recognition of the assignment and for execution, I am not 
called upon now to decide whether the Registrar would be 
acting legally or not if he permitted an assignee to execute an 


“award by application’ to the Registrar. All I would say’ is that 


there is no express provision in the rules whereby the Registrar 
can perform the function,'which a Civil Court can perform in 
respect of its own decrees, of recognising an assignment. The 
machinery of the Act seems to contemplate the ‘treatment of an 
award in different ‘ways for different purposes. It may be 
enforced by a purely executive machinery such as that constituted 
under the Revenue Recovery Act. It may be enforced by the 
semi-judicial machinery constituted by the Registrar under the 
rules under the Act. -Or it may be made material for the purely 
judicial:machinery by its transfer for exéeution toa Civil 
-Court. ‘When’ once it is- transferred to, the, Civil Court, 
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it is transferred subject to the proviso --that it shall be 
executed as if it were a decree of that Court. It seems to me 
impossible to réad into that provision a resérvation that for 
purposes of assignment of the decree and for the recdgnition of 
such assignment in execution, it shall be, not.the decree of that 
Court, but the decree of the Registrar. : 
-` There is very little authority on this subject. Cases under 
the old Co-operative Societies Act have no- direct bearing, for 
under the old rules the award of the Registrar of Co-operative 
Societies could be executed-only by a procedure similar to that 
applicable to an award of an ordinary arbitrator. It is established 
that under the old Act when an award was transferred to the Civil 
Court for execution, that Civil Court had the necessary power 
to treat the decree as its own decree for purposes incidental to 
execution including the granting of a certificate transferring the 
decree to any Court for execution, vide Krishnaji Shridhar v. 
Mahadeo Sakharami. There is authority’for the view that the 
award of an arbitrator when it has been filed in Court and has 
become the decree of the- Court can be assigned and the assign- 
ment can be recognised by the Court in which that award is 
filed. Gladstone Wyllie v. Joosub Peer Mahomed’. It is contend- 
ed for the appellants that the provision of r. 15, sub-r. 8 is 
significant and that this rule contemplates that the person to be 
recognised as the decree-holder by the Civil Court must always 
be the person in whose favour the Registrar has granted an 
award and cannot be his assignee, for the original holder of the 
award is given the power to apply to the Court for the return of 
the award with a certificate of non-satisfaction. It seems to me 
to be going too far to hold that because the person in whose 
favour an award has been passed may apply to the Court for 
its transfer back to the Registrar, the Court has necessarily no 
power to recognise an assignment. If the Court has recognised 
such an assignment and in spite thereof the original holder of 
the award applies for its transfer. back to the Registrar, the 
position is one with which the Court executing the decree can 
deal by passing: appropriate orders on the application for a 
certificate under O. 21, r. 6. 

On a consideration of the contentions of both sides it 
seems to me clear that though the Registrar is a Court for 
ceriain limited’ purposes, when the award is transferred: to the 
executing Court empowered to enforce it as if it were a final 

1, (1921) LL.R.46 Bom 128. 2 ALR, 1924 Cal 117. 
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decreè of the executing Court itself, in the absence of any 
explicit provision in the rules for the recognition of assignments 
by the Registrar, the natural inference is that the executing 
Court is competent to recognise the assignment. Even if it were 
not competent, the present case is to my mind not one in which 
execution should be stopped at the instance of the transferee 
from the judgment-debtors, for the assignment was recognised 
after due notice to the judgment-debtors and it was only after 
sale had been ordered that a stranger-purchaser comes forward 
to object to the exercise of a-juribdiction to. which me objection 
was taken at the proper time. It seems to me to follow that if 
there was am.irregularity (in my, opinion, there was none) it. is 
nothing more than an irregularity and there is no error of law 
apparent on the face of the record which would justify the 
cancellation of the recognition of the assignment in review. Nor 
can it be said that the executing Court acts wholly without 
jurisdiction—vide-the decision of the Privy Council iù Jang 
Bahadur v. Bank of Upper India, Lid., in liquidation.1 

The result therefore is tHat the i is dismissed with 
costs. E 

Leave to ial is nei 

K. C. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR, JUSTICE VENKATARAMANA Rao AND. Mr. 
Justicz NEWSAM. 
Budhiraju Seethayamma Saas 


and others ` f . Appellarts* (Defendants 1 
yana hi - s oe to 5Y 6-8 
v. l 
Vullipalam alias Pútrevu Jagan- i 
nadha Rao and others ` `.. Respondents (Plaintiff and 


Defendants 6 and iy 


Will—Construction—Property: ‘bequeathed in two shares—Life interest in 
one share given to one person—Whole property given to other subject to Kfe 
interest—Vested interest if created —Legatee executing power-of-attorney— 
Agent authorised to sell entire property —Right to sell property subject to tife 
interest—Consirucison of grant in favowr of grantee. 

The testator made a will by which she bequeathed all the properties she 
was possessed of to L who was her brother's son and to one N her widowed 
daughter. By her will she directed L to divide the movable and immovable 


"1, (1928) 55 M.L.J. 545: L-R. 55 LA. 227: LLR.3 Luck, 314(P.C).- 


— HAD 1-No. 13 of-1937-and- — -- -- — - -21st March. 1939, 
LP. A No. 50f 1938. °. > A ; 
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property which she was possessed of into two shares and to enjoy one half 
share the other half share to be enjoyed during her lifetime by N. The 
testator further directed that after the death of N, L should take possession 
of the property in which N had a life interest. Subsequently L for the 
purpose of discharging his debts executed a power-of-attorney in favour of B 
his wife and thereby authorised her to sell his movable and immovable 
properties. The question having been raised whether the interest which L 
possessed in the half share enjoyed by N during her lifetime was also 
included in the expression “immovable property” which B was authorised 
to convey, 

Held, that the effect of the will was that the entire property was given 
over to L subject toa life interest in favour of N, that L possessed a vested 
interest in the share given to N and that the said interest was included in the 
properties which B was authorised by the power-of-attorney to convey. 

When a certain property is conveyed it must be taken strongly against the 
grantor and in favour of the grantee and all the interest which the grantor 
possessed in the property sold should be deemed to have passed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chicacole in O. S. No. 17 of 1936 and appeal under 
cl. 15 of the Letters Patent against the order of the Hon’ble 


Mr. Justice Lakshmana Rao dated 8th December, 1937 zand’ 


made in C. M. P. No. 5166 of 1937 in the said Appeal No. 13 
of 1937 on the file of the High Court. 

The facts were as follows :—The testator provided by her will 
thus: 

“On my death my younger brother's son Vallipalem Venkata Lakshmi- 
narayana shall perform my obsequies, recover the outstandings due to me 
from others divide the movable and immovable properties in my possession 
into two shares and enjoy one-half share; the other half shall be enjoyed 
during her lifetime by my widowed daughter Lakshmi Narasamma wife of 
Putrepu Suryanarayana without rights of gift, sale, etc. Her obsequies alike 
shall, on her death, be performed by my nephew the said Venkata Lakshmi- 
narayana and he shall take possession of the property in her custody. As 
regards the lands that passed to my daughter from her parent-in-law she is 
at liberty to deal with them as she pleases.” 


After the death of the testator the plaintiff's father became 
involved in debts heavily. He'then executed a power-of-attorney 
in favour of his wife authorising her to sell away his properties 
and to settle his debts. According to the plaintiff, his mother acting 
under the said power-pf-attorney purported to sell not only the half 
share of the plaintiff’s father but the half share belonging to 
the other legatee Lakshmi Narasamma. Plaintiff contented that 
the sale in so far as it comprised the moiety bequeathed to Lakshmi 
Narasamma was void. The defendant contended that Lakshmi 
Naragamma’ was only given a life estate in a moiety of the proper- 
ties with a remainder over to the plaintiff's father and that the sale 
was binding on the plaintiff. The trial Court held that the sale did 
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not affect Lakshminarayana Rao’s interest in the moiety 


“bequeathed to Lakshmi Narasamma. The defendants appealed. 


The Advocate-General (Sir A, Krishnaswami Atyar) and 
C. Sambasiva Rao for Appellants. 

B. V. Subramaniyam, P. Somasundaram and S. Ramamurti 
for Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—The question for determination 
in this appeal is -whether a vested remainder which was vested 
in one Lakshminarayana Rao was conveyed by his wife 
Bhramaramba (seventh defendant) under a sale-deed Ex. C in 
favour of the first defendant. The learned Subordinate Judge 
answered it in the negative and against, this decision of the 
Subordinate Judge the plaintiff has preferred this appeal. 

The relevant facts are not in dispute. One Kanchamma 
was the last owner of the suit property. She made a will in 
1899 in and by which she bequeathed all the properties she 
was possessed of, including the suit property, to the said 
Lakshminarayana Rao who was her brother’s son and to one 
Lakshmi Narasamma, her widowed daughter. By her will 
she directed Lakshminarayana Rao to divide the movable and 
immovable property which she was possessed of into two shares 
and to enjoy one half share, the other half share to be enjoyed 
during her lifetime by Lakshmi Narasamma. The said 
Kanchamma further directed that after the death of Lakshmi 


Narasamma, Lakshminarayana Rao should take possession of 


the property in which Lakshmi Narasamma had a life interest. 
As we construe this will, the entire property was given over to 
Lakshminarayana Rao subject to the life interest in favour of 
Lakshmi Narasamma the widowed daughter of the testatrix. 
It is immaterial whether his interest in the half share which 
was being enjoyed by Lakshmi Narasamma during her lifetime 
is considered as a vested remainder or not. There can be no 
doubt that Lakshminarayana Rao possessed a vested interest in 
the said share which was capable of being alienated by him or 
by anybody purporting to act under his power. In 1908 
Lakshminarayana Rao became heavily involved and in order to 
discharge his debts he executed a power-of-attorney in favour 
of his wife Bhramaramba. It is dated 14th August, 1908. By 
it Lakshminarayana Rao authorised his wife to sell his movable 
and immovable property. The question is, is the vested interest 
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which Lakshminarayana Rao possessed in the half share of the 
property which was being enjoyed by Lakshmi Narasamma 
during her lifetime also included in the expression ‘immovable 
property’ which Bhramaramba was authorised to convey? The 
learned Subordinate Judge seems to be of the opinion that she 
was not authorised to convey the vested remainder on the ground 
that it would not be ‘immovable property’ within the meaning 
of the expression as used in the power-of-attorney. It seems to 
us, that the view of the Subordinate Judge is totally unsound. 
A vested remainder is property and it is immovable property 
being an interest in land. There can be no doubt therefore that 
Bhramaramba was authorised to sell all that interest which 
Lakshminarayana Rao possessed in the suit property on the date 
of the power-of-attorney. Acting under this power on 28th 
October, . 1908, she sold the suit property to the first defendant 
for valuable consideration. The question is, as we have said, 
whether the vested interest which Lakshminarayana Rao 
possessed in the half share which Lakshmi Narasamma enjoyed 
during her lifetime passed under the sale-deed. If we come to 
the conclusion that it passed, the plaintiff has no locus standi to 
maintain the suit and his suit is liable to be dismissed. What 
was conveyed under the sale-deed was three vrittis of land 
enclosed within particular boundaries. The suit land was sold 
with all rights. On a proper construction of the sale-deed 
it seems to us that Bhramaramba purported to convey the 
entire interest in the land as if it belonged to her husband. In 
fact on the date of the sale-deed she could only convey the pro- 
perty minus Lakshmi Narasamma’s life interest in it. It was con- 
tended in the lower Court successfully and the contention was 
repeated before us that there was no specific conveyance of the 
vested remainder possessed by Lakshminarayana Rao as such 
and therefore it did not pass. We think the learned Judge has 
misread the deed and the contention is fallacious. When a 
certain property is conveyed, it must be taken strongly against 
the grantor and in favour of the grantee and all the interest 
which the grantor possessed in the property sold should be 
deemed to have passed. Therefore when in this case certain 
specific lands were described as being conveyed without 
specifying the extent of the interest possessed by Lakshmi- 
narayana Rao, it must be taken that all interest which Lakshmi- 
narayana Rao possessed and which the seventh defendant was 
authorised to convey and which she could convey under the 
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“power-of-attorney executed by her husband in her favour would 


pass under the deed Ex. C. Prima facie therefore all that 
interest which Lakshminarayana Rao possessed including the 
vested interest in the half share in the enjoyment of Lakshmi 
Narasamma passed under the said deed. 

A point was urged by the learned Counsel for the plaintif- 
respondent that Bhramaramba purported to deliver possession 
of the land which she was conveying, that she could, not 
obviously have delivered possession of the half share to which 
Lakshmi Narasamma was entitled and that this shows that 
what was sold was only the half share of Lakshminarayana 
Rao. But the sale-deed makes it clear that she purported to 
convey not only the entirety of the interest possessed by 
Lakshminarayana Rao but also to deliver possession of the 
entirety of the interest. Whether she was right in law in doing 
so is not the question. What was her intention in conveying 
the property? There is no doubt that she intended to convey 
all the interest which her husband possessed on the date of the 
sale-deed. In this view the plaintiff has no locus standi to 
maintain the suit. The appeal is therefore allowed and the suit 
is dismissed with costs throughout against the first respondent. 
The plaintiff will pay the necessary court-fee on the plaint to 
the Government. 

Letters Patent Appeal No. 5 of 1938 is dismissed but 
without costs. 


B. V. V. —— Appeal No. 13 of 1937 
i l allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
f PRESENT :-—MR. JUSTICE WADSWORTH. 


Magi Subbayya n Appellani* (2nd Defendani) l 
v. 
Ravulacheruvu Thippa Reddi 
` and another .. Respondents (Plaintiff and 1st 
TA Defendant). 


Cwil Procedure Code (V of 1908), S. 9—Suit to sei aside sale held by 
Deputy Registrar of Cc-operative Societies for failure to follow the procedure 
laid down im the, rules under the Co-operative Societies Acti—Remedy by 
special machinery provided by the Co-operative Societies Act, r. 22— 
Jurisdiction of Civil Courts if ousted—Exclusion of jurisdiction, tf can be by 
implication. 





` * A. A. O. No. 307 of 1938 17th July, 1939. 
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In a suit to set-aside a sale in execution of a decree held by the Deputy- 
Registrar, Co-operative Societies as liquidator of a co-operative credit society 
on the ground of the failure to follow strictly the procedure laid down in the 
roles under the Co-operative Societies Act. 


Held, (4) a suit will not lie without the leave of the Registrar under S. 48 
of the Co-operative Societies Act. ` 


Cii) where by statute powers have been given to any person for a public 
purpose, by which powers an individual may receive injury, if the mode of 
redressing the injury is pointed out by the statute, the ordinary jurisdiction 
of the Civil Court is ousted and the exclusion of the Civil Court’s jurisdiction 
by the creation of a special machinery before a special tribunal need not be 
express but may be by necessary implication. 


(it) the plaintiff’s remedy is the one indicated in the Co-operative 
Societies Act, r. 22, He has not chosen to adopt it and he cannot when his 
legal remedy is barred (by his not taking action within 30 days) try to 
achieve the same result by invoking the jurisdiction of Civil Courts. 

Appeal against the order of the District Court of Anantapur 
dated 28th March, 1938 and made in A. S. No. 125 of 1937 
preferred against the decree of the Court of the District Munsif 
of Anantapur in O. S. No. 62 of 1937. Í 

Konda Kottayya for Appellant. _ 


Ch. Raghava Rao, S. Rajaraman, S. Kothandarama Nainar 
and Kasturi Seshagiri Rao for Respondents. 
The Court delivered the following 


JupGMENT.—This appeal arises out of a suit to set aside a 
sale held by the Deputy Registrar of Co-operative Societies as 
liquidator of a Coepecrative Gradili Society. The grounds upon 
which the sale was sought to be set aside are substantially the 
failure of the selling officer to follow strictly the procedure laid 
down in the rules under the Co-operative Societies Act. The 
suit was dismissed by the trial Court on the grounds that the 
Civil Court has no jurisdiction to entertain such a suit fora 
remedy in respect of wlith a special machinery has been provided 
by the Act; and also because by reason of S. 48 of the Madras 
Co-operative Societies Act whereunder the suit would not lie 
without the leave of the Registrar. The learned District Judge 
has reversed the trial Court on both these grounds, holding that 
the jurisdiction of Civil Courts cannot be taken away unless it 
is expressly excluded by the Statute in question and that S.48 
has no application because the bringing of properties to sale in 
execution of a decree or an award is not part of the winding up 
of the Society. 

It seems to me that the decision of the learned District 
Judge is demonstrably wrong on both these grounds. In the first 
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place the authorities which the learned District Judge quotes 
for the view that the jurisdiction ọf the Civil Court is not ousted 
unless it is ousted by the express terms of the statute propound 
precisely the contrary proposition and the fact that jurisdiction 
may be ousted by necessary implication seems to follow from 
the words of S. 9 of the Civil Procedure Code, which are to the 
effect that the Courts shall have jurisdiction to try all suits of a 
civil nature except suits of which their cognisance is either _ 
expressly or impliedly barred. All the cases to which I have 
been referred recognise that the jurisdiction of the Civil Courts 
may be ousted by necessary implication when a special statutory 
machinery has been set up and that the ouster need not be 
express. As to the reason for not applying the bar under S. 48, 
the learned District Judge has overlooked the fact that though 
this suit has been filed nominally against the liquidator, it is in 
fact against the liquidator as representing the Society and such 
being the case, the second portion of S. 48 will apply and the 
suit will not lie without the leave of the Registrar. 

This is sufficient to dispose of the appeal, but, as the more ` 
important question of the jurisdiction of the Civil Courts has 
been argued at length, it is desirable that I should say a few 
words upon it. The facts are that the plaintif borrowed money 
from the Society and mortgaged properties as security for the 
loan. When the Society was in liquidation, the liquidator having 
got a decree against the plaintiff, in execution of that decree 
through the agency of the Co-operative Department sold the 
properties to the present appellant, the second defendant in the 
suit, on 10th September, 1936. Under the rules framed under 
the Madras Co-operative Societies Act a special procedure is 
prescribed whereby a person whose property has been sold can, 
by taking action within thirty days of the sale, establish before 
the Registrar his right to have the sale set aside on the ground 
of irregularity, mistake or fraud by a procedure almost identical 
with that prescribed under O. 21 of the Civil Procedure Code. 
The plaintiff took no such action but on 12th March, 1937, that 
is to say, some five months after his remedy under the statutory 
rules was barred, he filed the present suit. The plaint is not 
drafted as if the plaintiff were merely seeking-the common law 
remedy against a trespass by an unauthorised person upon 
property to which he was entitled. It is drafted just as if the 
plaintiff had a right by statute to contest in the Civil Courts 
the regularity of the sale on the ground that the statutory 
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formalities had not been complied with; that is to say, the 
plaintiff seeks to call in aid the Civil Courts to procure a remedy 
which would have been hopelessly barred if sought in the 
tribunal specially designated by the statute for that, purpose. 
The general principle is well established and has been 
repeatedly laid down by the Courts that where by statute powers 
have been given to any person for a public purpose, by which 
powersan individual may receive injury, ifthe mode of redress- 
ing the injury is pointed out by. the statute, the ordinary juris- 
diction of the Civil Court is ousted. Another way of putting the 
same proposition is that where the statute creates a new offence 
or gives a new right and prescribes a particular penalty or 
special remedy, no other remedy can, in the absence of a contrary 
intention, be resorted to. And it is well established that the 
exclusion of the Civil Courts’ jurisdiction by the creation of a 
special machinery before a special tribunal need not be express 
but may be by necessary implication. The cases to which I 
have been referred are Ramachandra v. Secretary of. Statel, 
Iswarananda Barathiswami v. Commissioners, Hindu Religious 
Endowments Board3, Bhatshankar v. Municipal Corporatian of 
Bombay®, Ramayyar v. Vedhachalas, Zamindar of Ettiyapuram 
v. Sankarappa Reddiar’, Municipal Board, Bareilly v. Abdul 
Asis®, Mohideen Pichat v. Tinnevelly Mills Co.t, Nataraja 
Mudaliariv. Municipal Council, Mayavaram® and Dewa Singh v. 
Fasal Dad®, and the Full Bench decision of the Rangoon High 
Court under the Burma Co-operative Societies Act reported in 
Dey v. Bengalee Y. M.C. C. Societylo, All these rulings follow 
well-known English cases, the validity of which has never 
been doubted. On the other hand Mr. Raghava Rao for the 
respondent quoting Varadachariar, J., in Kamaraja Pandiya 
Naicker v. Secretary of State for India in Council, 
relies on the opposite proposition that where a person’s liberty 
of property is interfered with under colour of ‘statutory powers, 
he has a cause of action which the Civil Courts are bound to 





1. (1888) I.L.R. 12 Mad. 105, 
2 (1931) 61 M.L.J. 117: LL.R. 54 Mad. 928, 
3. (1907) LL.R. 31 Bom. 604. 
4. (1890) 1 M.L.J. 661: LL.R. 14 Mad. 441 (F.B,). 
5. (1903) LL.R. 27 Mad. 483 (F.B.). 6.‘ A.LR. 1934 Alt 795. 
7. A.LR. 1928 Mad. 571, d SAn 
& (1911) 21 M.L.J. 878: LL.R. 36 Mad. 120. 
9. ALR. 1928 Lah, 562. 10. AIR. 1938 Rang, 392 (F.B.).. 
‘11. (1934) 69 M.L.J. 695 at 700. 
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entertain unless a bar to such entertairiment has been enacted 
expressly or at least by necessary implication. It is argued that 
there is no express exclusion of the Civil Courts’ jurisdiction to 
decide on the validity of a sale by a Co-operative Registrar and 
that the absence from the rulés under the Co-operative Societies 
Act of a provision similar to that found in O. 21, r. 92 (3) is 
an indication that no such ouster of the Civil Courts’ jurisdiction 
should be implied. It seems to me that the last argument has 
very little force, for we are not concerned here with power of 
the Courts to question the decision of the Registrar ona dispute 
regarding the validity of a sale. We are concerned rather with 
the alleged right of the debtor to ignore the machinery provided 
by the Act and seek to question the sale in the Civil Courts by 
alleging statutory irregularities at a time when the remedy pro- 
vided by the Act would be time-barred. In the case just refer- 
red to Varadachariar, J., does not question the validity of the 
proposition that where a quasi judicial machinery is set up by the 
statute for remedying injuries alleged to have been caused by. 
the exercise of powers conferred under the statute, ordinarily it 
will be implied that the Civil Courts’ jurisdiction to give the 
same remedy will be ousted. What the learned Judge does in 
the particular case is to distinguish bétween an executive 


. Machinery and a quasi judicial machinery and to point out that 


the ouster of the Civil Courts’ jurisdiction will not be inferred 
merely because of the setting up of a right of appeal to a purely 
executive authority. Under r. 22 framed under the Co-opera- 
tive Societiés Act the machinery which is. prescribed for setting 
aside a sale ongrounds of irregularity, fraud, etc., is definitely a 
machinery of a judicial nature functiofiing under rples precisely 
similar to those by which the Courts are bound under O. 21 of 
the Civil Procedure Code and, apart from the fact that there is 
some curtailment of the rights of appeal presumably with a view 
to economy and despatch of business, there is nothing in the 
procedure before Registrar which can be regarded as less judi- 
cial in its character than the procedure before the District 
Munsif in contesting sales in execution. Quite clearly this is 4 
case in which the plaintiff has, with his eyes open, brought him- 
self within the ambit of the special statute in order to enjoy the 
special facilities thereby created for borrowing money and has 
put himself and his property within the reach of the machinery 
created by that statute for the enforcement ‘of the repayment of 
loans. Tf he has a grievance arising out of the way in which 
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that machinery has worked, the remedy is the one indicated by 
the rules under the Statute. That remedy he bas not chosen to 
adopt and he cannot, when his legal remedy is barred, try to 
achieve the same result by. filing a suit in the Courts requiring 
the Courts to exercise a jurisdiction which the statute itself 
does not contemplate and which is inconsistent with the scheme 
of the Act. 

In the result therefore I allow the appeal, and dismiss the 
suit with costs throughout. The costs in appeal will be payable 
by the first respondent-plaintiff. One set only i in appeal. 

Leave refused. S 

K. S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice BURN AND MR. JUSTICE STODART. 
Balusu Subbaraidu and others .. Appellants* (Defendants 1 
to 3 and 15). 
Madras Agriculiurists Relief Act (IV of 1938), S. 19—A pplication wader 
S.19 when no execution proceedings pending—Order on—If appealable. 
An order passed on an application filed under S. 19 of the Madras Agri- 
culturists Relief Act (IV of 1938) while no proceedings in execution are 


pending is not appealable. 
Appeal against the order of the Sub-Court of Rajahmundry 


dated 27th September, 1938, in I. A. No. 216 of 1938 in O. S. 
No. 24 of 1933. 

M. S. Ramachandra Rao for Appaliants. 

The Court delivered the following : 

JopcmMent.—This being atf order on an application under 
S. 19 of Madras Act IV of 1938, made while no proceedings 
in execution were pending, is not appealable. It cannot be 
considered to be a question under S. 47, Civil Procedure Code, 
in the absence of any execution proceedings. 

Moreover on the merits we think the learned Sub-Judge’ s 
decision was correct. This appeal is dismissed under O. 41, 
r. 11, Civil Procedure Code. 

S. V. V. 








Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 
Ramaswami,Chettiar ` ; .. Petitioner} (Petitioner— 

3rd Defendant). `` 
Madras Agriculiurisis Relief Act (IV of 1938), S. 8, Explanation—Pur- 
chaser of hypotheca executing promissory note to mortgagee decree-holder—~ 
If entitled to relief in respect of the debt under S. 8, explanation. bd 
» *A, A.Q No. Sof 1939. - - — 2ist Jul 
~ +C. R. P. No. 671 of 1939. ` 4th E A 1830. 
77 


’ 


Subbayya ; 


Subba- 
raidu, 
In Tes 


‘Ramaswami 


In re. i 


610 THK MADRAS LAW JOURNAL REPORTS. [1939 


. Where'the purchaser of a bypotheca, who had executed a promissory 
note to the mortgagee decree-holder claimed that he was entitled to the 
relief under the Madras Agriculturists Relief Act, S. 8, explanation, 

Held; in a case where B takes over a debt due by 4, the document 
executed by him is not a “fresh document” sofar as he is concerned. He is 
executing a document for the first time. The old debt is extinguished and e 
new debt and a new debtor come into existence. The scaling down provisions 
under S. 8 explanation, do not apply to such a case. It applies only where 
the debtor merely renews the debt or includes ina fresh document the sum 
due under the old document. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif, 
Karur, dated 13th September, 1938 and made in I. A. No. 584 
of 1938 in O. S. No. 461 of 1934. 

C. A. Seshagiri Sastri for Petitioner. 

The Court delivered the following 

JupcMent.—There was a mortgage decree against a third 
party and before the sale of the hypotheca, the petitioner’s 
father and some others purchased the property mortgaged. 
They then executed the suit promissory note in Sane fachon of 
the mortgage decree. 

The petitioner claimed relief under explanation to S. 8 of 
Madras Act IV of 1938. The lower Court rejected his petition 
and this C. R. P. is filed against the said order. 

The question is whether the case comes within the 
Explanation to S. 8. 

The explanation runs thus :— 

“ Where a debt is renewed or included in a fresh document in favour of 
the same creditor.” 

. The explanation speaks first of a renewal which is obvi- 
ously by the same debtor. Then come the words “or included 
in a fresh document”. This is obviously to provide for a case 
where a debtor instead of merely executinga new document for 
the exact sum owing under the previous one, takes a fresh loan, 
and executes the document both for the sum due under the 
original document and for the sum taken at the time of the new 
document. The juxtaposition of the words “renewed”— 
“included in a fresh document” leaves no room for doubt. 
Inclusion in a fresh document must be obviously by the same 
debtor. 

In a case where B takes over a debt due by 4, the deiina 
executed by him is not a “fresh document”, so far as he is con- 
cerned. Heis executing a document for the first time. The 
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old debt is extinguished and a new debt and a new debtor come 


into existence. Advantage is sought to be taken of the absence: 


of the words “by the same debtor” but the obvious meaning of 
the explanation is that where the debtor merely renews the debt 
or includes in a fresh document the sum due under the old 
document, the scaling down provision applies. 
This Revision Petition is dismissed. 
Petition dismtssed. 





K. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—MR. JUSTICE SOMAYYA. 
Paturi Venkateswara Rao and 


another .. Petitioners* (Respondenis 1 
and 7—Defendants 1 
and 7) : 

v. 
Parvataneni Subrahmanyam .. Respondent (Petitioner — 
Plaintif). 


Civil Procedure Code (V of 1908), O.9,r.9 and O. 17, r. 3—Appearance 
of plaintif—Pleader unsuccessfully applying for adjournment—Dismissal of 
suti—Apphcation for restoration ~Maintainability—Pleader whether should 
formally repori no instructions, 

The mere physical appearance of the plaintiff on the day of the hearing 
is no appearance in the suit. And the fact that a pleader who had no 
instructions to conduct the suit asks for an adjournment is not appearance in 
the suit whether he formally reported no instructions or not, if all that he did 
at the hearing was to apply for an adjournment and nothing more. In sucha 
case the consequent dismissal of the suit is one for default and not a disposal 
under O. 17, r. 3, Civil Procedure’ Code, and an application for restoration ig 
maintainable under O. 9, r. 9 of the Code. 

Govindarajulu Naidu v. Imperial Bank of India, Vellore, (1934) 68 M.L.J. 
123: IL.R. 58 Mad. 817 and Balakrishna Aiyar v. Muthammal, A.LR. 1925 
Mad. 316, considered. 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Masulipatam 
dated 6th August, 1937 and made in C. M. P. No. 57 of 1937 
in O. S. No. 82 of 1935. 

A, Lakshmayya for Petitioners. 

Ch. Raghava Rao for Respondent. 

The Court delivered the following 

JupGMENT.—Defendants 1 and 7 in the original suit, who 


were respondents i and 7 in the petition in the Court below; are 
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the petitioners in this Court: They seek to revise the order of 
the Subordinate Judge of Masulipatam dated the .6th August, : 
1937. By that order the Subordinate Judge restored a suit 
which had been dismissed for default on 14th January, 1937. 
The plaintiffs application for restoration was opposed by 
defendants 1 and 7 on two grounds: (1) that the decision in 
the suit was not one dismissing the suit for default but that it 
was a disposal under O. 17, r. 3, Civil Procedure Code and (2) 
that there were no sufficient grounds to set aside the default 
order. The Subordinate Judge held on both points against the 
defendants and restored the suit on terms. This revision peti- 
tion is directed against the said order and it is urged before me 
by Mr. Lakshmayya the learned counsel for the petitioners that 
the disposal was not under O. 17, r. 2 but was one under O. 17, 
r. 3 and that there is no finding by the Subordinate Judge that 
the plaintiff had sufficient cause for not appearing on 14th 
January, 1937, on which date the suit was dismissed. 

As regards the first point it is contended that time had 
been granted to the plaintiff on the day of the previous hearing 
for production of his witnesses and that therefore the dismissal 
of the suit on 14th January, 1937, was one made under O. 17, 
r. 3. What happened on that day was that Mr. P. Lingayya 
who was appearing for the plaintiff was away from town, that 
another gentleman Mr. Sitaramayya applied for an adjournment 
and that being refused he took no further part in the proceed- 
ings. He was apparently not instructed to conduct the suit. 
The plaintiff was then asked: to go into the witness-box and 
give evidence. But he evidently felt that, he could’ not go on 
with the suit in the absence of any pleader duly instructed. to 
conduct the case on his behalf. On these facts I am ‘satisfied 
that the case falls under O. 9, r.9. The mere physical presence 
of the party has been held not to take the case outof O. 9, r. 9. 
Similarly, the mere fact that a pleader who had no instructions 
to conduct the suit asks for an adjournment is not appearance 
in the suit whether he formally reported no instructions or not, 
if all that he did that day was to apply for an adjournment and 
nothing more. This is not a case in which any act was, done 
by the pleader on the date of the hearing in the conduct of the 
duit, The decision relied upon by Mr. Lakshmayya i in Govinda- 
rajulu Naidu v. Imperial Bank of India, Vellore! does not 
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therefore apply. The other decision relied on by him, namely, 
Balakrishna Atyar v. Muthammal is one in which on the facts 
of that case the learned Judges held that the pleader -did 
actually appear. I am not prepared to take the decision as 
laying down any general proposition of law applicable to all 
cases. In this case, Mr. Sitaramayya was not the Advocate 
originally engaged by the plaintiff and was apparently instructed 
only to apply for an adjournment and not to conduct the suit. 
Adjournment having been refused, it is clear that he took no 
further part in the proceedings and whether he actually stated 
that he withdrew or not is immaterial. I hold that there was 
no appearance so as to preclude an application for restoration 
of the suit. 


On the second question whether the plaintiff had sufficient 
cause for not appearing or for not being ready on 14th January, 
1937, it is no doubt true that there is no clear finding by the 
Subordinate Judge in the order under revision. He ought to 
have definitely found whether the plaintiff had sufficient cause 
for not appearing on 14th January, 1937. But I do not think 
that any useful purpose, will be served by sending the case back 
for a finding on, that point. I have myself gone into the 
evidence and I find that the plaintiff had sufficient cause for not 
appearing on 14th January, 1937, in the sense of being ready to 
go on with the trial of the suit. The mere physical appearance 
of the plaintiff on the day of the hearing, as already observed, 
is no appearance in the suit. (Vide Gopal Rao v. Maria 
Susayya Pilla’, and Mittadar Venkoba Rayar v. Mittiadar 
Kadiriappa Goundar’,) 

The lower Court has given costs to the defendants and 
that is enough panacea for them. I accordingly dismiss this 
revision petition but in the circumstances I make no order as to 
costs. 


B. V. V. —— Petition dismissed. 


1. ALR, 1925 Mad. 316. 
2 (1906) 17 M.L J. 225: 1.L.R. 30 Mad. 274.. 5 
3. (1914) M.W.N. 34. 


Sundara- 
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v. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“  Present:—Mr, JUSTICE PANDRANG Row AND MR. JUSTICE 
VENKATARAMANA RAO, 
Parimi Sundarasivudu and others.. Appellanis* (Plaintiffs) 
© v. i 
Balajipalli Adinarayana Sastri .. Respondent (9th Defen- 
dant). i 
Hindu Law-—-Adoption—Authority to adopt—Strict instructions—Exercise 


in excess.of power—Consiruction of such power—General intention not to be 
inferred, 

Where special instructions aie given bya husband, they must be the 
paramount consideration in testing the validity of an adoption by his widow. 

In a case where the terms of the power to adopt contained the sentence 
‘my wife shall adopt a suitable boy from our family or a boy belonging to the 
same gotra as myself’, but the widow adopted a boy who did not satisfy the 
above qualifications, 


Held, (1) that the power to adopt should be strictly pursued. 


Rajendra Prasad Bose v. Gopal Prasad Sen, (1930) 59 M.L.J. 615: L.R. 
57 L.A, 296: ILL.R. 10 Pat. 187 (P.C), followed. 


(2) That the terms of the power did not, in this case, warrant an 
inference of a general intention to adopt nor were the instructions carried 
out. Therefore the adoption was invalid. 

Case-law reviewed and discussed. 

Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in O. S. No. 13 of 1933. 

P. Somasundaram for Appellants. 

G. Lakshmanna and G. Chandrasekhara Sastri for 
Respondent. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—This is an appeal from the judg- 
ment of the learned District Judge of Rajahmundry dismissing 
the plaintiffs’ suit for possession of a house which is item 2 of 
Sch. A to the plaint. The plaintiffs claimed title to the property 


‘through one Surayya who was alleged to be the adopted son of 


one Subbarayadu. The adoption was said to have been made by 
the widow of Subbarayadu in pursuance of an authority given 
to her by her husband by his last will and testament dated 7th 
July, 1882. Both the factum and the validity of the adoption 
were denied in the lower Court, but during the trial the factum 
was not seriously disputed, but only the validity of the adoption 
was put in issue. The learned Judge came to the conclusion 
that the adoption was invalid on the ground that it did not 
* Appeal No. 118 of 1936. x 17th July, 1939. 


Hj TuE MADRAS LAW JOURNAL REPORTS. 615 


conform to the authority given by. the husband. The substantial 
question for decision in this appeal is whether the view taken 
by the learned Judge is sound and this turns on the construction 
of the said authority. 

It is contained in one sentence which runs thus: 


“My wife shall adopt a suitable boy from our family or a boy belonging 
to the same gotra as myself.” 


The said Surayya was no other than the brother of the 
widow of Subbarayadu and it is conceded that he did not belong 
to the family of Subbarayadu nor had the same gotra as Subba- 
rayadu. “As observed by the Privy Council in Rajendra Prasad 
Bose v. Gopal Prasad Seni, it is well-established law that the 
power to adopt given to a wife must be strictly pursued. There 
is no doubt that the power in this case has not been strictly 
pursued, but it is contended by Mr. Somasundaram that, from 
the fact of Subbarayadu having given a power to adopt, it must 
be inferred that there was a general intention on the part of 
Subbarayadu to be represented by an adopted son, that the 
direction given to his wife to adopt a boy from the family or 
a boy belonging to the same gotra as the testator was only 
indicative of a preference, and that if it was not possible for the 
widow to comply with the said direction, it would be open to 
her to adopt any other suitable boy of her own choice. It seems 
to us that this contention is untenable. It may be open toa 
Court to infer a general intention to adopt and construe that 
general intention rather liberally where there are no special 
instructions given by the husband or, possibly in cases where 
such instructions were carried out and an adoption made in 
accordance therewith but the adopted boy died and another 
adoption was made. In Suryanarayana v. Venkataramana, the 
Judicial Committee obserye thus: 

“Their Lordships agree with the learned Judges of the High Court in 
the opinion that the main facts for consideration in these cases is the intention 
of the husband. Any special instructions which be may give for the guidance 
of his widow must be strictly followed; where no such instructions have 
been given, but a general intention has been expressed to be represented by a 
son, thelr Lordships are of opinion that effect should, if possible, be given to 


that intention. This more liberal rule has been followed by the High Court 
of Bombay, as well as in Madras, and is not without support in Bengal.” 


It is clear from this judgment that where there are special 
instructions given by the husband, they must be the paramount 





1. (1930) 59 M.L.J. 615: L.R. 57 I.A. 296: LL.R. 10 Pat. 187 (P.C.). 
2 (1906) 16 M.L.J. 276: L.R. 33 LA. 145: L.L.R. 29 Mad. 382 at 388 (P.C.). 
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consideration in testing the validity of the adoption. In this 
case the terms of the power do not warrant an inference of a 
general intention to adopt nor were the instructions carried out. 

A number of cases were relied on by Mr. Somasundaram, 
but it will be found in most of them the widow carried out the 
instructions and did adopt a boy in accordance therewith but 
the adopted boy died and the question arose whether her power 
was exhausted by the first adoption or whether it was open to 
her to make a second adoption. The Courts took a liberal view 
that the testator must be taken to have expressed a general 
intention that he should be represented by an adopted son. The 
cases in Suryanarayana v. Venkataramanal, Chenga Reddi v. 
Vasudeva Reddi, Sindsgi Lingappa alias Sidda Lingappa v. 
Sindigi Sidda Basappa8 and Yadeo v. Namdeo4, are all of that 
category. Some of the Privy Council cases on which Mr. 
Somasundaram relied are all distinguishable on the facts of 
those cases. In Mustaddi Lal v. Kundan Lals, the testator 
directed that one of the sons of one Hardeodas should be adopt- 
ed. The boy that was adopted was nota boy living at the 
date of the authority given to adopt. It was contended that the 
testator meant that the boy who was then living was the boy 
intended to be adopted and not a boy born thereafter. Their 
Lordships were of the opinion that the special instructions which 
the testator gave were that one of the family of Hardeodas 
should be adopted and they were complied with. Therefore it 
was a case in which the instruction given by the testator was 
strictly pursued. The observation in Bhagwat Koer v. Dhonuk- 
dhari Prasad Singhs, to the effect that the Courts must not be 
astute to defeat an adoption but should upholdit as far as possi- 
ble where it is not in excess of the power was relied on but, 
where it is in excess of the power, Courts have no option but to 
declare an adoption invalid. In this case it is our opinion that 
the adoption was in excess of the power. On a construction of 
the will it is clear that the instruction of the testator was not to 
adopt any boy of the widow’s choice but that the widow should 
adopt a boy possessing certain qualifications; namely, that he 
should belong to his family or failing which he ought to belong 
to the same gotra as himself. The power, as already observed 

1, nm) 13 M.L.J. 318: I.L.R. 26 Mad. 681. 
2. (1915) 29 M a 144. f 3. (1916) 32 M.L.J. 47. - 

4. (1921) 42 M.L.J. 219: R. 48 E.A, 513: LL.R 49 Cal. 1 (P.C.). 


5. (1906) 16 M.L.J. 174: L-R. 33 I.A. 55: LL.R. 28 All 377 (P.C.). 
6. (1919) 37 M.L.J. 513: L.R. 46 LA., 259: ILL.R. 47 Cal. 466 at 479 (P.C.). 
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by us, was contained in one sentence and the qualification laid 
down by the testator is part of the power given to his wife. It 
is a condition annexed to the power. As observed by the Privy 
Council in more than one decision, a condition annexed to such 
a power should be strictly complied with, or else the adoption 
would be invalid. The case in Rajendra Prasad Bose v. Gopal 
Prasad Sen} is a case in point. In that case the testator direct- 
ed a particular boy to be adopted and, if that boy was not 
available, another boy. should be adopted with the permission of 
his father. He also expressed his general intention that his 
estate should be inherited by the adopted son. The father of 
the testator died and twelve years after the father’s death the 
widow made an adoption and the question was whether the 
adoption was valid. Their Lordships of the Privy Council held 
that the adoption not having been made with the permission of 
the father, the adoption was invalid because that was a condition 
annexed by the testator to the authority given to his widow. It 
will be seen from the terms of the will that there was an inten- 
tion that his estate should be represented by an adopted son, but 
still their Lordships held that the condition annexed to the 
power not having been complied with the adoption cannot be 
upheld. Therefore the adoption in this case cannot be held to 
be valid as the condition imposed by the testator was not com- 
plied with. In this view we do not think it necessary to 
examine the other contention of Mr. Somasundaram that the 
widow made every possible attempt to make the adoption 
but failed to secure a boy of the qualifications required by the 
testator and therefore the adoption must be upheld. The con- 
tention is that we must so read the will as to hold that, if the 
conditions imposed by the testator were not possible, of fulfil- 
ment, the widow was permitted to adopt a boy of her own 
choice by adding the words ‘if possible’ to the power conferred. 
A contention of this nature was negatived by their Lordships 
of the Privy Council in Rajendra Prasad Bose v. Gopal Prasad 
Seni, on the ground that a Court ought not to add words where 
the intention of the testator is clearly expressed. We are 
therefore unable to uphold the contention of Mr. Somasundaram. 

In the result the appeal fails and is dismissed with costs. 
The memorandum of cross-objections is also dismissed with 
costs. y appen dismissed. Memo. of cross- 

K. C. objection dismissed. 


1. (1930) 59 M.L]. 615: L.R. 57 LA. 206: IL.R. 10 Pat. 187 (P.C.). 
78 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :——-Mr, JUSTICE PATANJALI SASTRIL 
C. Kanniah Maistry and others .. Petitioners* (Accused). 

Madras Gaming Act (IIT of 1930), Ss. 4 (2) and 6—'Gaming’ definition 
of—Difference between being present at a place of gaming and actually betting 
—Grounds necessary to invoke S. 6. 

The definition of ‘gaming’ in S. 3 of the Madras Gaming Act (III of 1930) 
hus included only the actual wagering or betting on a horse 1ace, and pay- 
ment in fulfilment of such agreement cannot be regarded as part of such 
betting. (Vide Bradford v. Dawson, (1897) 1 Q.B. 307.] 

There is wide difference between a person being present at a particular 
place for the purpose of gaming and his gaming at the place. It is only the 
latter act that is constituted an offence under S. 4 (is) of the Act and not the 
former. Therefore S. 6 of the Act cannot be invoked to sustain a conviction 
under S 109, Indian Penal Code, read with S. 4 (2) of the Gaming Act. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Saidapet dated 
10th September, 1938, and made in Cri Ap. No. 15 of 1938 
preferred against the order of the Court of the Stationary Sub- 
Magistrate of Saidapet in C. C. Nos. 845 to 847 of 1938. 

K. S. Jayarama Atyar, G. Gopalaswamy and M. C. Raja- 
gopalan for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

OrDER.—The petitioners were prosecuted in this case for 
an alleged offence under S. 4 (2) of the Madras Gaming Act, 
1930. The learned Appellate Magistrate however observed that 
there was no betting at the time of the night when the instru- 
ments of betting were seized by P.W. 1 under S. 5 of the Act 
and that the petitioners were there only for the purposes of 
payment or sharing of profits. But he has held that the peti- 
tioners must be regarded as accessories either before or after the 
betting and found them guilty under S. 109, Indian Penal Code, 
read with S. 4 (2) of the Gaming Act. This is clearly wrong 
as no particular person is found to have committed the offence 
under S. 4 (2) of the Act, which the petitioners in this- case 
could be said to bave abetted. The learned Public Prosecutor 
has not attempted to support the conviction on this ground. 

He urged however that the conviction could be upheld on 
two other grounds. First, he contended that payment of money 





* Cri. R.C. No. 54 of 1939. 25th August, 1939, 
(Cri. R. P. No. 50 of 1939). Bi : 
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or sharing of profits in pursuance of betting-on a horse race is 
also gaming as such distribution of prizes and dividends to 
winners is a fulfilment of the betting or wagering agreements. 
But the definition of ‘gaming’ in S. 3 of the Act has included 
only the actual wagering or betting on a horse race, and 
payments in fulfilment of such agreement cannot be regarded 
‘as part of such betting. (See Bradford v. Dawson.) 

The learned Public Prosecutor next contended, that having 
regard to the statutory rule of evidence enacted in S. 6 of the 
Act, the conviction of the petitioners can be sustained as 
supported by evidence. S. 6 only enacts, so far as it is material 
for the purposes of the case, that gaming instruments found in 
any place entered or searched under the provisions of S. 5 
shall be evidence that the persons found therein were there 
present for the purpose of gaming, although no play was actually 
seen by the police officer. But, as I understand this section it 
does not take the prosecution in this case far enough, for it does 
not say that the mere finding of gaming instruments in such a 
place shall be evidence of gaming. There is obviously a wide 
difference between a person being present at a particular place 
for the purpose of gaming and his gaming at the place. It is 
only the latter act that is constituted an offence under S. 4 (#1) 
of the Act and not the former. I am therefore of opinion that 
S. 6 of the Act cannot be invoked to sustain the conviction in 
the circumstances of this case. I set aside the conviction and 
sentence as well as the order of confiscation. The fine paid by 
the petitioners as well as the amount seized from them will be 
refunded. 

K.C. Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE STODART. 
Aryakkandi Kunhi Kannan .. Appellant® (Plaintif) 





v. 
Kottiath Vazhayil Devaki and 

others -© .. Respondents (Defendants 

Nos. 2 to 5, 1, 6 to 13, 

17 to 21, 15, 16 and 22 


to 25). 
Malabar tarwad—Suit by member within three years of his attaining 
majority—Gift by predecessor senior member—Twelve years elapsing before 


; 1. (1897) 1 Q.B. 307. 
* S, A. No. 599 of 1935. 26th January, 1939. 


Kunhi 
Rannan 


Kottiath 


E 


De 


*Kunhi 
. Kannan 


v.. 
Kottiath 
Vazhayil 
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suit filed to set aside the gtft—Limitation to present suit—Limitation Act Ux 
of 1968), Ss..6 and 7. 
Where a plaintiff member of a Malabar tarwad within three years of his 


‘obtaining majority filed a suit to recover certain property gifted away and. 


where his annt Kunhimani, the senior member of the tarwad, had allowed 
twelve years to elapse without filing a suit to set aside the gift. 

Held, (i) that, during the period of limitation, Kunhimani,and- the 
plaintiff were not persons, within the meaning of S.7, jointly entitled to 
institute a suit because Kunhimani herself was party to the gift and would 
have had to plead that she was induced to execute it by fraud or mistake, and 

(ii) that in any case, Kunhimani and plaintiff being joint owners. Kunhi-~ 
mani could not give a discharge without the concurrence of the plaintiff. Her 
failure to take steps to cancel the gift was not sufficient to perfect the title 
of the donee. 

Ganga Dayal v, Mam Ram, (1908) I.L.R. 31 All. 156, followed. 

Parameswaran Nambudripad vw. Sankaran Nambudripad, R M.W.N. 
689, doubted and distinguished. 

Second appeal against the decree ‘of the Court sf the 
Subordinate Judge of Tellicherry in Appeal Suit No. 40 of 1933 
(A.S. No. 141 of 1937—District Court) preferred against the 
decree of the Court of the District Munsif of Cannanote in 


Original Suit No. 562 of 1930. 


P. V. Raghavan for Appellant. 

V. Ramaswami Aiyar and N. G. Krishna Aiyangar for 
Respondents. 

The Court delivered the following 

JupcMENT.-This second appeal involves the decision of 
an interesting question of law. The appeal arises out of a suit 
to set aside alienations of property belonging to a Malabar 
tarwad and to recover property. There were three such aliena- 
tions, but at the hearing of this appeal only one remains in 


‘controversy, namely, a gift to certain persons evidenced by a 


registered gift deed Ex. A in the suit. The persons who 
executed that deed were Arayakandy Kottiah Kannan executing 
it as karnavan of the tavazhi, secondly his niece Arayakandi 
Kunhimani and lastly Kannan purports to execute it on behalf 
of Kunhi Kannan the present plaintiff who was then a child of 
4 years. That gift in form is a gift by all the existing members 
of the tarwad or tavazhi. Kannan described in this document 
as the karnavan died in 1919 and his niece Kunhimani was. 
left in sole management of the tarwad property. The plaintiff 
came of age in 1927 and he filed the suit now under, appeal in 
1930 within three years of his attaining majority. He files the 
suit in the capacity of karnavan of the tarwad and he impleads 
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as the first defendant his atint Kunhimani as:being the only 
other member of it and the suit is, as I have said, to recover the 
property on behalf of the tarwad. Both the Courts have held 
that the gift.as such could not be supported, but in the lower 
appellate Court the learned Subordinate Judge, differing from 
the trial Courts, held that the plaintiff's suit was barred by time. 
This second appeal is that the lower appellate Court was 
wrong. 


The gift was taken as having been effected on the date gi 
Ex. A, namely, on the 14th January, 1913, and the time for 
filing a suit was taken as being 12 years in accordance with the 
provisions of Art. 142 of the Limitation Act; the suit therefore 
should have been brought before the 14th January, 1925. But 
on that date the plaintif was, as I have explained, a minor and 
under S. 6 of the Indian Limitation Act he was entitled tobring 
the suit within three years of his attaining majority. There is 
no dispute about that. Other things being equal the provisions 
of S. 6 of the Limitation Act certainly apply to the plaintiff. 
But the learned Subordinate Judge has held that the plaintiff's 
case is governed by S. 7. In other words, this was a case where 
there was a person entitled to institute the suit jointly with the 
plaintiff who could give a discharge without the concurrence of 
the plaintiff. That person according to thelearned Subordinate 
Judge is no other than Kunhimani, the aunt of the plaintiff who 


was a party to the gift deed, and who admittedly took no steps 


to set it aside. 

The ground of this appeal is twofold. First, Kunhimani 
baving herself executed the gift deed could not bring the suit 
„on the same title as the plaintiff. She could not file a suit as a 
junior member of the tarwad to set aside an alienation made by 
the karnavan without her consent. She would have had to 
plead in addition that her consent had been obtained by force 
or fraud or in some other way sufficient to avoid the contract 
so far as she was concerned. The second argument is that 
Kunhimani could not give a discharge within the meaning of 


S. 7 of the Limitation Act without ura concurrence of the 


plaintiff. 

I agree with the learned Cotinsel for the appellant’ in 
respèct of the first ground. 1 do not see how Kunhimani and 
the plaintiff can be held to be jointly entitled to file a suit when 
the position of Kunhimani relative to this gift is entirely 
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different from that of the plaintiff. That to my mind is the 
fundamental difficulty with which the’ respondent is faced in 
endeavouring to apply’ to the case the provisions of S. 7. 
Learned Counsel for the respondent contends however, that in 
1919 Kunhimani became the karnavathi herself and in’ that 
capacity, ignoring all together the fact that she had joined in 
the gift, she cotild have filed a suit to set it aside. No case is 
cited in support of this interesting contention. There are cases 
in which it has been held that the position of a karnavan in a 
Malabar tarwad is not analogous to that of a trustee and I 
should hesitate to say that the karnavan.in all cases has the 
power which a trustee has under the common law of suing to 
prevent injury to the trust property even when that injury has 
been caused by his,own act. But taking the proposition as it 
stands, namely, that when a person comes into the position of a 
karnavan he can sue to set aside his contract made before he 
attained that position, without pleading that his consent was 
obtained by illegal means, there is, as I have said no authority, 
and I think that such authority would-be available if the. point 
had ever been decided in the sense contended for by the 
learned Counsel for the respondent. After all, much property 
is held in this country by senior members of Hindu families 
representing not only themselves but the junior members who 
have a joint interest in the property. If a suit had ever 
been filed by a family manager to set aside his own act done 
before he became the manager and if that suit had, been decided 
in his favour otherwise than on the ground that he had been 
illegally induced to do the act the case I think would have 
reached one or other of the High Courts and would -have been , 
available in the law reports. On this first point therefore I 
hold that the plaintiff and Kunhimani were not jointly entitled 
to file a suit of this nature because Kunhimani, in addition to 
pleading that she was a junior member of the tarwad, would 
have had to plead that her consent to the gift was not voluntary 
but had been obtained by illegal means: The learned Subor- 
dinate Judge thought that because a suit of this nature could be 
filed by Kunhimani, therefore she was jointly entitled within 
the meaning of S. 7 along with the plaintiff to file a suit to set 
aside this gift. My finding on that point is that I am in entire 
agreement with the learned Counsel for the appellant that so 
far as the capacity to file a suit is concerned, the title of Kunhi- 
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mani who executed the document and the title of the plaintiff 


who was not a party to it are not joint but separate and distinct. 


The second ground is I think even more cogent. It is 
contended by learned Counsel for the appellant that Kunhimani 
could not, within the meaning of S. 7, have given a discharge 
without the concurrence of the plaintiff. The expression 
“giving a discharge” must I think mean with reference to the 


facts of this case “remaining silent until the time to question. 


the gift by suit had expired.” There is no doubt that Kunhi- 
mani did this but, as contended by the learned Counsel for the 
appellant, in doing so she cannot be held to have acted with the 
concurrence of the plaintiff nor can her failure to take the 
necessary action be regarded by itself as sufficient to perfect the 
title of the donees. In the case reported in Ganga Dayal v. 
Mani Romi, it was held that as between two brothers in a joint 
Hindu family the elder by failing to file a suit to set aside an 
alienation had not thereby given a discharge which was binding 
on his younger brother. It was held on the contrary that the 
latter was entitled to sue under S. 6 of the Indian Limitation 
Act within three years of his attaining majority. The learned 
Judges in that case (Mr. Justice Richards and Mr. Justice 
Griffin) held that the elder brother was not capable of giving a 
discharge without the concurrence of the younger and if I may 
say so with great respect, I agree with those Judges. Where 
there are joint owners of property each being entitled to the 
whole equally with the others, I do not see how the negligence 
of one can take away the statutory rights of the rest. The 
Privy Council to which the case just cited was appealed have 
not discussed the point in any detail. The respondent did not 
appear in the Privy Council and the decision was ‘‘on the ques- 
tion of limitation their Lordships concur with the High Court.” 
A case has been cited of a Bench of this Court consisting of 
Mr. Justice Sadasiva Aiyar as he then was and Mr. Justice 
Napier in which the former construed S. 7 of the Limitation 
Act in the same sense as the learned Subordinate Judge has 
done here. That case was even stronger than the present case. 
The first defendant in that case had executed the document as 
the kirnavan of the tarwad and Mr. Justice Sadasiva Aiyar 
held that provided that he alleged that his consent was fraudu- 
lently obtained he could have filed the suit to set aside the 
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alienation and on that account must be deemed to be a person 
jointly éntitled with the plaintiff who was a junior member of 
the tarwad. Mr. Justice Napier did not agree with that 
opinion and it is not apparent how the question under S. 7 of 
the Limitation Act came to be discussed by Mr. Justice Sadasiva 
Aiyar, for it was not necessary to the decision of the case. 
With great respect I find it impossible to concur in that opinion.’ 
S. 7 of the Limitation Act is a disabling section. S. 6 confers 
on persons who are entitled to property or interests in property 
and who are incapacitated from suing out their rights in Court, 
the right to file suits within a reasonable period after the 
incapacity has disappeared. S. 7 so far as it takes away that 
right must I think be strictly construed and before dismissing 
the suit of a minor which is in time within the meaning of S. 6 
the Court should be quite certain miat the disabling - provisions 
of S. 7 apply to his case. 

The second appeal in respect of the gift evidenced by Ex. A 
is allowed. In other respects the appeal has not been pressed 
and it is dismissed. Each party will bear his or her own costs 
throughout. i 

Leave to appeal is granted. Dake 

RGO o. san Appeal in part allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresentT:—Sig ALFRED Henry LioneL Legacy, Chief 
Justice anD MR. JUSTICE PATANJALI SASTRL 


K. Sundaresa B oh singe (Plaintiff) 
V. 

The Sana Sowkiabivirdhi 

Nidhi, Limited, by Secretary P.S. 

' Manikkam Chettiar .. Respondent (Defendant): 

Specific Relief Act (I of 1877), S. 42--Swit for declaration of tttle— 
Consequential relief omitted in the prayer portion—Swit whether maintain- 
able. 

Where certain jewels, belonging to the appellant, as the result of certain 
other legal proceedings between him and the respondent company were in 
custodia legis, that is, were deposited in the lower Court and the appellant 
claiming them as hisown prayed fora declaration of his title, but did not 
include a prayer in the plaint for any consequential relief, 

: Heid, that since the Court should have delivered them to whomsoever 
showing in himself a titlé to them, it was not necessary for the suas to 
ask for‘anything more {han a mere declaration in the plaint, 


*L. P. A. No. 80 of 1937, 15th March, 1939. 
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Sunder Singh-Mallah Singh Sanatan Dharam High School Trust, Indaxra 
v. The Managing Committee, Sunder Singh-Mallah Singh Rajput High School, 
Indaura, (1938) TM.L.J. 359: L.R. '65 I.A. 106: LL.R. 1938 Lah. 63 (P.C), 
followed. 

Vedanayaga Mudaliar v. Vedammal, (1904) 14 M.L.J. 297: ILR. 27 
Mad. 591 and Malaiyya Pillai y. Perumal Pillai, (1911) 21 M.L.J. 1022: I L.R. 
36 Mad. 62, approved. 


Appeal preferred under cl. 15 of the Letters Patent against 
the judgment and decree of the Hon’ble Mr. Justice Horwill 
dated 10th September, 1937 and passed in S.A. No. 1144 of 1936 
preferred against the decree of the Court of the Subordinate 
Judge of Coimbatore in A. S. No. 128 of 1936 (O. S. No. 507 
‘of 1934, District Munsif’s Court, Coimbatore). 

K. Rajah Atyar and C. S. Krishnamurthi Asyar for 
Appellant. 

K. V. Ramachandra Atyar for Respondent. 

The judgment of the Court was delivered by 


The Chief Jusiice.—The appellant filed a suit in the Court 
of the District Munsif of Coimbatore for a declaration that 
he was the absolute owner of certain jewels. At the time of 
the suit the jewels were in possession of the Court of the 
Sub-Divisional First Class Magistrate of Coimbatore. No conse- 
quential relief was asked for, and the question which we are 
called upon to decide is whether the suit could be maintained in 
view of the provisotoS. 42 of the Specific Relief Act, which says 
that no Court shall make a declaration where the plaintiff, being 
able to seek further relief than a mere declaration of title, omits 
to do so. In 1932 the appellant was desirous of selling the 
jewels and he was approached by one Subba Rao who represented 
that he knew of a prospective purchaser. On the representation 
that he desired to show the jewels to the prospective purchaser 
the appellant handed them over to him. This was on the 3rd 
July, 1932. Having obtained possession of the jewels Subba 
Rao pledged them for a total sum of Rs. 1,000 with the respon- 
dent company, which carries on a banking business in Coimbatore. 
When the appellant came to hear of this, he complained to the 
police and as the result Subba Rao was charged with criminal 
breach of trust under S. 409 of the Indian Penal Code. On the 
26th of October, 1932, Subba Rao was convicted and sentenced 
to two years’ rigorous imprisonment by the Sub-Divisional 
Magistrate, who directed that the jewels should be returned to 
the respondent company on security being furnished. The ap- 
pellant epee to the Additional Sessions Judge of Coimbatore 
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against the order of the Sub-Divisional Magistrate. The appeal 
was allowed and the Additional Sessions Judge directed that 
the jewels should be delivered to the appellant unconditionally. 
In accordance with this order the appellant obtained possession 
of the jewels from the Sub-Divisional Magistrate on the 21st 
December, 1932. In the meantime the respondent company had 
filed an application to this Court for the revision of the order 
of the Additional Sessions Judge. The application was heard 
on the 10th August, 1933 and was successful. This Court 
directed that the jewels should be delivered to the respondent 
company: ‘The appellant did not obey the order and the respons 
dent company was compelled to apply to the Sub-Divisional 
Magistrate to enforce it. The Sub-Divisional Magistrate 
accordingly issued a summons to the appellant calling upon 
him to produce and surrender the jewels. This the appellant 
did on the 11th June, 1934, but on the same day filed the suit 
out of which this Letters Patent Appeal arises, and obtained an 
interim order from the District Munsif directing the Sub- 
Divisional Magistrate to deposit the jewels in the District Munsif’s 
Court pending the decision of the suit. The Sub-Divisional 
Magistrate complied with this order and the jewels have since 
remained in the District Munsif’s Court. 


„In the written statement the respondent company pleaded 
that it was a pledgee of the jewels in good faith and was entitled 
to the benefit of the pledge ‘by reason of the provisions of Ss. 178 
and 178-A of the Contract Act. The respondent company also 
pleaded that the suit was bad because the appellant had omitted 
to include in’ his plaint a prayer for possession of the jewels. 
The District Munsif found that the respondent company had 
accepted the pledge of the jewels in good faith and that it was 
protected by Ss. 178 and 178-A of the Contract Act, but 
dismissed the suit on the ground that the appellant was not 
‘entitled to maintain it without a prayer for consequential reljef. 
‘The appellant appealed to the Subordinate Judge of Coimbatore 
‘who considered that the respondent company had not acted in 
good faith and therefore was not entitled to the benefit of the 
pledge, but he agreed with the District Munsif that the suit was 
not maintainable in view of the proviso to S. 42 of the Specific 

Relief Act. The result was that he affirmed the decree dismissing 
the suit. The appellant then filed an appeal to this Court. This 
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was heard by Horwill, J., who also held that the suit was not 
maintainable without a prayer for consequential relief. 


The learned Judge discussed the decisions of this Court in 
Vedanayaga Mudaliar v. Vedammal!, Malatyya Pillai v. Perumal 
Pillai and Natesa Atyar v. Mangalathammals and came to the 
conclusion that the law was correctly stated in the case last 
mentioned. We do not share this opinion, but before examining 
the cases cited there is an earlier decision of this Court, which 
calls for mention, namely, the decision of Turner, C. J. and 
Muttuswami Aiyar, J., in Ramanuja v. PEPERONI In that 
case Turner, C. J., observed: 


“ Possession, whether it is of property or of an office may be regarded 
either as a physical fact, or in contemplation of the legal right to it, and it is 
in the former sense it should be understood in coming to a finding under 
S. 42 of the Specific Relief Act as to whether the plaintiff is, or ls not, able 
to seek further relief. It may be observed that the term relief pre-supposes 
the actual withholding of the fruit of the right of which a declaration is 
sought, and not its mere denial. A declaratory decree is all that a plaintiff 
requires when he has no need of the assistance of the Court to replace him in 
possession.” 


In our opinion the law is here correctly stated. 

In Vedanayaga Mudalier v. Vedammali, the facts were 
these. A minor was entitled to a certain property which 
was in the possession of his mother. The plaintiff filed an 
application under the Guardian and Wards Act for an order 
appointing him guardian of the property of the minor. Pending 
the hearing of this application he was appointed the receiver 
of the property and in this capacity he took possession of 
it from the mother. The validity of the order appointing tle 


plaintiff receiver was challenged in an appeal to this Court, 


which held that the order had been wrongly passed and directed 
that the mother should be replaced in possession of the property. 
The minor was murdered and the receiver filed a suit for a 
declaration that he was entitled to the property of the minor as 
the nearest reversioner. The mother pleaded that the suit could 
not be maintained without a prayer for possession, but the Court 


held that the suit was maintainable. At the time the suit was 


filed the possession of the property was neither with the plain- 
tiff nor with the mother, but was in custodia legis. The fact 
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that it was in the possession of the plaintiff as receiver made no 
difference. That was a mere accident. As the possession was 
the possession of a Court all that was necessary was a declara- 
tion of title. That seems to us to be exactly the position here. 

In Malayiya Pillai v. Perumal Pillai, it was held that before 
the proviso to S. 42 of the Specific Relief Act applied it must be 
shown that the defendant was in possession, and that as against 
him the plaintiff could obtain an order for delivery of possession. 
In that case proceedings were taken under Ss. 145 and 146 of 
the Code of Criminal Procedure and a receiver was appointed to 
hold possession of the property in dispute. The order was sub- 
sequently cancelled by this Court and the receiver was directed 
to deliver possession to the defendant. At the time the suit was 
filed the property was still in the possession of the receiver. It 
was held that in such circumstances there was no necessity to 
claim consequential relief. This decision is in complete accord 
with the decision in Vedanayaga Mudaliar v. Vedammals. 
These appeals were heard by Division Benches and are binding 
onus. But there is also a decision of the Privy Council to the 
same effect: Sunder Singh-Mallah Singh Sanatan Dharam High 
School Trust, Indaura v. The Managing Committee, Sunder 
Singh-Mallah Singh Rajput High School, Indaura8. The suit 
there had reference to a school. At the time the suit was filed 
the school was in the possession of the founder, who was merely 
holding it until certain disputeshad been decided by the Court. 
He was willing to hand the property over to those declared to 
be entitled to it. The plaintiffs merely asked for a declaratory 
decree. The Subordinate Judge considered that it was necessary 
to ask for possession his reason being that the plaintiffs were 
neither in possession nor in control of the management of the 
school. .As a decree for possession was not sought he dismissed 
the suit. On appeal the High Court held that the Subordinate 
Judge was wrong. The defendants were not in possession or in 
a position to deliver possession of the properties and there was 
no further relief available to the plaintiffs against the defen- 
dants. The Judicial Committee agreed with the High Court. 

I will now state the facts in Natesa Atyar v. Mangala- 
thammals. There the plaintiff was the widow of one Viswanatha 
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Aiyar, who was also survived by his father and a brother. A 
mortgage had been executed in favour of the plaintiff's husband 
and on his death his father brought a suit on the mortgage and 
obtained a decree, asa result of which certain moneys were 
brought into Court towards the satisfaction of the decree. The 
father instituted a suit as manager of the joint family and 
claimed that the mortgage formed part of the joint estate. The 
father died without withdrawing the moneys from Court and 
the surviving son then applied for payment out to him of the 
moneys as the legal representative of his father. The plaintiff 
objected to this and claimed that the mortgage was the separate 
property of her husband. She then filed a suit to obtain a 
declaration of her right to the monies. Pakenham Walsh, J., 
held that a prayer for consequential relief was essential. He 
considered that the case was distinguishable from Vedanayaga 
Mudaliar v. Vedammali and Malaiyya Pillai v. Perumal Pihan. 
It is true that the decision in Natesa Aiyar v. Mangalathammals 
was accepted as being correct ina Letters Patent Appeal which 
followed, but no reasons were given in the judgment. We do 
not agree that Natesa Atyar v. Mangalathammals was distin- 
guishable. The question which arose there was really the same 
question which arose in Vedanayaga Mudaliar v. Vedammati 
and in Malatyya Pillai v. Perumal Pillass and if they were rightly 
decided, Natesa Atyar v. Mangalathammals was wrongly decid- 
ed. Inasmuch as the judgment of Pakenham Walsh, J., was 
approved of on appeal we have been asked to refer the present 
appeal to a Full Bench. {t is not necessary to do so as the 
judgment of the Privy Council in Sunder Singh-Mallah Singh 
Sanatan Dharam High School Trust, Indaura v. The Managing 
Committee, Sunder Singh-Mallah Singh Rajput High School, 
Indaurat shows that Vedanayaga Mudaliar v. Vedammali and 
Malatyya Pillai v. Perumal Pillaiz were rightly decided. 

The fact that when the present suit was filed the jewels 
were in the possession of the Sub-Divisional Magistrate, who as 
the result of the decision of this Court in the revision applica- 
tion was hound to hand them to the respondent company unless 
otherwise directed, makes no difference. All the Court has to 
consider is who has possession. The jewels have not been in 
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the possession of the respondent company since 21st December, 
1932, At the time of the institution of the suit the jewels were 
in custodia legis and have remained in custodia legis. The 
Court must deliver them to the person who shows a title, 
Therefore it was not necessary for the appellant to ask for 
anything more than a mere declaration. The appeal will be 
allowed and a decree passed in terms of the prayer with costs 
throughout. 
K. C. 





Appeal allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT;—SikR ALFRED Hunry Lionel Lracn, Chief 

Justice, Mr. JUSTICE MOCKETTAND MR. JUSTICE KRisHNASWAMI 

ATYANGAR, : , 

A. Sundaram .. Petitioner.” 
Advocate—Struck off rolls—Application for readmission- Grounds for— 

Mere opinion certificates about his fitness insuficient. 


Before readmitting an advocate, who has been ordered to be struck off 
the. rolls of advocates for misappropriation, to the legal profession, the Court 
must be fully satisfied that the petitioner bas fully regained his character 
and is fitted for readmission into the ranks of an honourable profession, 
Mere opiriions expressed by gentleman who have given the petitioner certifi- 
cates that he is a fit and proper person for readmission without stating the 
grounds on which the opinions are based are not sufficient. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to reconsider the orders of the 
High Court dated 9th February, 1931, 29th September, 1933, 
3rd May, 1937 and 21st October, 1938 and readmit him to the 
roll of Advocates. 

The petitioner in person. 

The Court made the following 

ORDER. The Chief Justice-—The petitioner applies to be 
readmitted as an advocate of this Court. In August, 1930, he 
was suspended from practice for misappropriation of moneys 
belonging toa client. On the 9th February, 1931, his name 
was struck off the rolls as the result of further misappropria- 
tion of client’s money. He was adjudicated an insolvent on the 
20th October, 1925. His liabilities were Rs. 90,000 and he had 
no assets. On the lith April, 1938, my learned brother, 
Mockett, J., granted him his discharge on the grounds that he 
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would be condemned to insolvency for life if it were not grant- 
ed. The petitioner had no prospects of being able to pay 
anything to his creditors and the discharge was unopposed. In 
1933 the petitioner applied to the Court to review its order 
striking his name off the roll of advocates, but the application 
was dismissed on the 29th September, 1933, by a Full Bench 
composed of Beasley, C.J. and Sundaram Chetti and Stone, JJ. 
‘In support of that application the petitioner filed three certificates 
of character two of them being signed by individual members of 
the Bar and the third being a joint certificate signed by 46 
members of the Bar. The Bench refused the petition for two 
reasons, The first was that the Court required, before re- 
admitting a person to the profession, solid facts and cogent 
reasons, not merely the opinions expressed by gentlemen who 
had given the petitioner certificates. It was not enough to say, 
that the petitioner was a fit and proper person for re-admission 
without stating the grounds on which the opinion was based. 
The second reason was that the petitioner was still an insolvent. 


The petitioner has now obtained his discharge, but the first 
ground of the Full Bench for refusing to re-admitthe petitioner 
still exists. The petitioner has filed three further certificates, 
but these donot carry the matter further. Since he was suspended 
from practice in 1930 the petitioner has had no employment. 
According to his statement in Court, he has throughout been 
supported by his daughter. Before the Court could re-admit an 
advocate who has been struck off the rolls for misappropriation 
the Court must be fully satisfied that the petitioner has fully 


regained his character and is fitted for re-admission into the ` 


ranks ofan honourable profession. Mere opinion is not sufficient. 


Here there are no cogent reasons for the Court holding 
that the petitioner has become fitted to be re-admitted as an 
advocate. He has not attempted to obtain any employment. 
In fact he has stated that he refused two offers of 
employment made to him, One offer was employment as 
manager of an estate and the other was employment in an 
insurance company. The re-admission of an advocate who 
has been struck off the rolls for misappropriation does not depend 
on the fact that he has been suspended or struck off the rolls 
for sevéral years. He can only be re-admitted if he can show 
that he has become worthy to act as an advocate. In deciding 
such matters the Court has a duty to the public and where an 
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advocate has been guilty of misappropriation it must be shown 
that there is no likelihood of such an offence being committed 
again. In view of the previous decision and the fact that the 
position isnow the same as it was then except that the petitioner 
has obtained. his discharge, I consider that the Court would not 
be justified in allowing this petition. 
Mockeit, J.—I agree. 
Krishnaswami Atiyangar, J.—I agree. 
S. V. V. EEEN 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir ALFRED Henry Lions Leaca, Chief 

Justice, Mr. Justice MOCKETT AND Mr. Justica KRISHNA- 

SWAMI AIYANGAR. 

In ihe matter of K. Jagannatha Aiyar, a Vakil of the 
High Court, Madras. 

K. Jagannatha Aiyar ©.. Petitioner.* 
Advocate—Struck off for misconduct—If Court can reinstate him. 
Though an advocate has once been struck off the rolls for an act done 

by him amounting fo professional misconduct, it does not preclude the 

Court from reinstating him when adequate punishment has heen imposed and 


he has shown by subsequent conduct that he has rehabilitated himself in such 
a manner that he is fitted to be admitted into the profession again. 


Petition praying that in the circumstances stated therein 
the High Court will be pleased to review the order dated 15th 
October, 1931, disbarring him and reinstate e him to the roll of — 
the Advocates. 

T. R. Venkatarama Sastri and K. 5. Sankara Aiyar for 
Petitioner. 

The Court made the following 


ORDER The Chief Justice.—The name of the petitioner was 
struck off theroll of advocates of this Court on the 15th October, 
1931, as it had been shown thathe had misappropriated a sum of 
Rs. 4,800 belonging to a client. The petitioner, who had 
considerable property, got into financial ditficulties in 1927 and 
on the 14th February of that year he was adjudicated an insol- 
vent. On the 25th April, 1927, he was suspended from practice. 
The delay in the passing of‘the order striking the petitioner’s 
name off the rolls was due to the fact that the Court desired to 
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- know the position disclosed by the insolvent’s public examination 
before arriving at a decision, The justice of thé order of this 
Court striking the petitioner’s name off the roll of advocates is 
not and could not be questioned. It is said, however, that 
during the twelve years that have elapsed since the petitioner 
was first suspended he has worked hard to rehabilitate himself 
and has succeeded in establishing an honourable reputation. The 
petitioner rendered all assistance that he could to the Official 
Assignee and secured his discharge on the 8th December, 1930. 
After his suspension from practice he obtained a clerkship in 
the office of Mr. Shamanna, a well-known solicitor of Madras, 
and retained this post until 1934 when he obtained a clerkship 
with Messrs. King and Partridge, also well-known solicitors of 
this city. He has continued in their service ever since. Mr. 
Shamanna and Messrs. H. Maitland Jones and Leslie D. Miller 
of Messrs. King and Partridge have given the petitioner 
certificates of character. Mr. Shamanna says that while he was 
employed by him the petitioner was dealing with his cases and 
with his clients and that he found his conduct and dealings both 
with his clients and the other members of his establishment to 
be satisfactory, and guided by a high sense of probity. Mr. 
Maitland Jones says that while in the employment of his firm 
the petitioner has been entrusted with important work. Mr. 
Maitland Jones had many opportunities of observing his conduct 
which he says was excellent and in addition his probity was 
above suspicion. Mr. Miller says: 


“From my knowledge of him, in spite of what happened in the past, 
I personally would place every confidence in his integrity.” 


The petitioner has also filed a certificate given to him by 
Mr. Nugent Grant in April of this year. Mr. Grant says that 
the petitioner has throughout the period of his exclusion from 
the profession exhibited a consciousness of the injury he has 
done to himself and the profession of which he was once an 
honourable member. Mr. Grant believes that he had made every 
endeavour to atone for his lapse from morality. 

The act of professional misconduct committed by the 
petitioner was a very grave one and it was not possible to allow 
him to continue practising in an honourable profession. But 
that does not mean that the Court is precluded from reinstating 
him when adequate punishment has been imposed and he has 
shown that he has rehabilitated himself in such a manner that 
he is fitted to be admitted into his profession again. I consider 
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that there is here ground for the Court holding that the petitioner 


tha “has been fully punished and that he has regained his character 


to an‘extent that justifies his readmission as an advocate of this 
.Court. For these reasons 1 would allow the petition. 


Mockeitt, J.—I agree. 
Erishnaswams Aiyangar, J.—l agree. 
S. V. V. ` Petition alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE LAKSHMANA RAO. 





The Public Prosecutor, Madras .. Petitioner* 
- v. 
M. S. Menoki of Calicut .. Oth Accused. 


Criminal Procedure Code (V of 1898), S.94 (3)—Scope—Letters written 
by ome accused to another—Custody with lowyer—A pplication for production 
—Refusal to issue summons—Propristy— Evidence Act (I of 1872), S. 162. 

S. 94 (3) of the Code of Criminal Procedure does not exempt documents 

“protected under S. 126 of the Evidence Act, and the production of such 
documents is incumbent under S. 162 of the Evidence Act notwithstanding 
any objection which there may be to the production or admissibility. The 
validity of the objection has to be decided by the Court after production, 


Where an application was made under S. 94 for the issue of summons to 
“the lawyer for the sixth accused for producing certain letters written by the 
first accused to the sixth accused alleged to be in his possession, 


Held, that the Court was bound to issue summons for letters and deal 
with the documents according to law when produced. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
dated 10th February, 1939, and made in C. C. No. 92 of 1937 
on the file of the Court of the Sub-Divisional Magistrate of 
Vizagapatam. 

Petitioner in person. 

Kasturi Seshagiri Rao for Accused. 

The Court made the following 
; Orver.—The application was for issue of summons to the 
lawyer for the 6th accused under S. 94 of the Code of Criminal 
Procedure to produce certain letters written by the first 
accused to the sixth accused alleged to be in his possession and 
prima facie those letters are not privileged communications by 
the sixth accused to his lawyer under S. 126 of the Indian 
Evidence Act. Further as held in Ganga Ram v. Habib- 


* Cri. R.C No. 228 of 1939, à 26th April, 1939, 
(Cri, R.P. No. 209 of 1939). eS hel, M et Enon 
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UUahi, cl. 3 of S. 94 of the Code of Criminal Procedure does 
not, exempt documents protected under S. 126 of the Indian 
Evidence Act, and the production of such documents is incum- 
bent under S.'162. of the Indian Evidence Act notwithstanding 
any objection which there may be to the production or admissi- 
bility. The validity of the objection has to be decided by the 
Court after production and the dismissal of the application for 
issue of summons for production of the letters is unsustainable. 
The order of dismissal is therefore set aside and the Magistrate 
is directed to issue the summons under S. 94 of the Code of 
Criminal Procedure for production of the letters and deal with 
‘the documents according to law when produced. 

B.V.V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—Mnr. Jusrick BURN AND MR. JUSTICE SToDART. 


‘Kapa Morranna and another .. Prisoners* (Accused). 


Criminal Procedure Code (V of 1898), S.162~—Statement of accused to 
Police Inspector after arrest—Discovery of articles connected with crime— 
Admissibility tn evidence—Evtdence Act (I of 1872), S. 27. 

After the accused was taken into police custody he made a statement to 
the Police Inspector in the presence of respectable persons whice was reduced 
to writing. He said: “ The billhook with which I murdered the deceased has 
been left by stone slab projection from the wall which is on the northern side 
of the strong room. If you follow me, I shall pick it up and produce it.” 

- He then went with the Panchayatdars to the said house and took and handed 
over to the Inspector a billhook which had blood stains on it. Subsequently 
other incriminating articles were also found in the same house. 

Held, that the statement made by the accused to the Police Inspector 
after his arrest was admissible in evidence against him. 

Statements made by the accused persons while in the custody of the police 
and apparently admissible under S. 27, Evidence Act are not shut out by 
S. 162, Criminal Procedure Code. 

Thimmappa v. Thimmappa, (1928) 55 M.L.J. 351: L.R. 51 Mad. 967 
(F.B.) and Syamo Maka Patro, In re, (1932) 62 M.L.J. 742: 1.L.R. 55 Mad. 
903 (F.B.), relied on. 

Narayonasami x. King-Emperor, (1939) 1 M.L.J. 756: L.R. 66` I.A. 66: 
LL.R. 18 Pat. 234 (P. C.) considered. 


' Trial referred by the Court of Session of the Kurnool 
Division for confirmation of the sentence of death passed upon 
the said prisoner Accused No. 1 in C. C. No. 1 of 1939 on the 
15th February, 1939 and appeals by the said prisoner against 

` the said sentence of death passed upon him in the said case. . 








1. (1935) I.L.R. 58 All. 364, 


*R. T. No. 36 of 1939. 17th April; 1939 
(Cri. Appeal Nos. 127 and 197 of 199972. > : 


Morrenna, 
In re. 


Mo 
In re. 


Stodart, J, 


636 THE MADRAS LAW JOURNAL REPORTS. [1939 


P. Bast Reddy for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The judgment of the Court was delivered by 

Stodart, J—The two accused in this. case have been 


“convicted of the murder of Boya Baligadu. The first accused 


has been sentenced to death and the second accused has been 
sentenced to transportation for life. The accused file separate 
petitions of appeal. In the referred trial, the question for 
decision is whether the sentence of death passed upon the first 
accused should, if his appeal fails, be confirmed. 

There is no doubt on the night of the 25th of October, 1938, 
the deceased was murdered while he lay asleep in the pial of a 
temple near his house. The cause of death were four great 
wounds in the neck which must have been caused by a heavy 
cutting weapon. The Inspector of Police arrived at the village 
at 5-30 P.M. on the 26th. Suspicion was directed towards the 
first accused and search was made for him but he was not found 
till the 28th. On the 28th he was taken into custody and he 
made a statement to the Inspector in the presence of respectable 
persons which was reduced to writing. He then went with the 
Inspector and the Panchayatdars to his maternal uncle’s house 
where he lives. From a loft in this house, he took and handed 
over to the Inspector a billhook which had blood stains on it. 
That house was immediately searched and in a box in one of 
the rooms, two blood-stained articles were found, namely, a 
banian and an upper cloth. These three articles were examined 
by the Chemical Examiner and the Imperial Serologist and were 
found to be stained with human blood. It was conclusively 
proved that the first accused was carrying on an intrigue with 
the younger daughter of the deceased and that the deceased had 
very strongly objected to such conduct. It was also satisfactorily 


: proved that the second accused, a washerman, was affording the 


first accused opportunities and facilities to carry on this intrigue 
and that the deceased was equally angry with him for that 
reason. The evidence on this point has not been challenged on 
appeal. P. W. 10, the uncle of the first accused, deposed that 
on the night of the crime, the first accused went to sleep on the 
pial ontside his house ‘and in the early morning he found that 
the accused had shifted his position and was ‘sleeping outside 
the house. He also deposed that the ‘first accused absconded in 
the morning when the crime-was discovered. .P. W. 7, who is 
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the concubine of the second accused, says that on the night of 
the crime at midnight, the first accused came to the house 
where she and second accused were sleeping and woke up the 
second accused and took him away for some purpose. 

' Thus, there is evidence that the first accused had a motive 
to murder the deceased, that the first accused was abroad on the 
night of the crime and that two days after the crime, the first 
accused knew the hiding place of a weapon of the kind which 
must have been used to commit the crime and which was proved 
to be stained with human blood; also that a banian belonging to 
the accused—see the evidence of P. W. 10—-was stained with 
human blood and was found in the house where the first accused 
lived. In addition to that evidence, the statement made to the 
Inspector in the presence of several respectable persons has been 
put in evidence against the first accused under S. 27 of the 
Indian Evidence Act. That statement certainly complies with 
the provisions of S. 27. It was a statement which led to the 
discovery of the weapon with which the crime was committed. 
The accused said: l 

“The billhook with which I murdered the deceased has been kept by me 
in the house in wbich I am living ona stone slab projection from the wall 
which is on the northern side of the strong room. If you follow me, I shall 
pick it up and produce it.” 

In the record of this statement Ex. X which was made at 
the time and which is signed by three of the Panchayatdars, the 
opening words of the accused are, “The yatakodavali which I 
used in this case”, but obviously the accused would not use an 
expression like that. The Inspector says that what the accused 
actually did say was: 

“Ishall show the billhook with which I murdered the deceased and 
which I have kept in Bandarlapalli in my house.” 

The expression “ used in this case” is clearly a paraphrase 
of these words. 

It is argued by learned Counsel that statements made by 
accused persons while in the custody of the police and apparently 
admissible under S. 27 of the Indian Evidence Act are shut out 
by S. 162, Criminal Procedure Code. Learned Counsel relies 
on a very recent case decided by the Judicial Committee 
of the Privy Council on the 20th of January last, namely, 
Narayanaswam: v. King-Emperori. That was a case rela- 
ting not to a statement made under S. 27 of the Evidence Act, 


1.’ (1939) 1 M.L.J. 756: L.R. 66 L.A. 66: LL R. 18 Pat. 234 (P.C). 


Morranna, 
In re. 


Stodart, J. 


In re. 


Stodart, J: 
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but to a statement made by an accused person before he was taken 
into custody and the Judicial Committee has held that under 
S. 162 of the Criminal Procedure Code, it could not be put in 
evidence. There are however certain observations in the judg- 
ment of the Judicial Committee relating to S. 27 of the Evi- 
dence Act and to the question now rdised by the learned Counsel 
whether statements admissible under S. 27 are barred by S. 162 
of the Criminal Procedure Code. But there is no ruling on 
the point. What the Privy Council says in this judgment, is: 

“The words of S. 162 are in their Lordships’ view plainly wide enough 
to exclude any confession made to a police officer in course of investigation 
whether a discovery is made or not. They may therefore pro tanto repeal 
the provisions of the section which would otherwise apply. If they do not, 
presumably it would be on the ground that S. 27 of the Evidence Act is a 
‘special law’ within the meaning of S. 1 (2) of the Criminal Procedure Code, 
and that S. 162 is nota specific provision tothe contrary. Their Lordships 
express no opinion on this topic.” 

It has been the opinion of several learned Judges of this 
Court that the provisions of S. 27 have not been repealed by 
S. 162, Criminal Procedure Code—see the case in Thimmappa 
v. Thimmappal and the case in Syamo Maha Patro, In re’. The 
ground on which the opinion has been based ‘is that S. 27 
embodies the special rule while S. 162, Criminal Procedure 
Code, is the general rule and the latter according to the principle 
referred to by the Judicial Committee does not derogate from 
the former. We do not think that the aforesaid judgment in 
Narayanasami v. King-Emperor® prevents us from following 
the decisions and precedents of this Court. We therefore think 
the statement made by the accused in this case to the Inspector 
after his arrest, about the authenticity of which therecan hardly 
be any doubt, was admissible in evidence against him. i 

We think that the evidence in this case apart from the 
statement aforesaid was sufficient to warrant the conviction of 
the first accused for murder of the deceased and the statement 
being, in our opinion, admissible makes the case against him 
doubly strong.. We reject, his appeal and in the circumstances 
no other sentence but the death sentence is appropriate, We 
confirm that sentence. 

As regards the appeal of the second accused, we : think, it, 
must succeed. The only evidence against him is that he produced. 
a stick and made a certain statement about that stick. But the. 


; i C2 55 M L.J. 351: LL.R. 51 Mad. as eB : x 
(1932) 62 M.L.J. 742: I.L.R,. 55 Mad 903 (F.B.) s 
3. csi) IML. 756: LR. 66 LA 66: ILsR, 1B Pat. 234 (P.C). 
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relevancy of that evidence is not apparent. Allthat the discovery 
of- the stick amounted to.was that the second accused had a 
stick; it did not mean that anything was discovered relating to 
the commission of the crime. There was other evidence against 


this accused, namely, that of P. W. 7, his concubine, but it was. 


very contradictory and learned Public Prosecutor concedes that 
no reliance can be placed upon it. In these circumstances, the 
appeal of the second accused is allowed and the second accused 
is directed to be set at liberty forthwith. 

B. V. V= - Second accused acquitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 





PRESENT :—MR. JUSTICE MOCEEEE AND MR. JUSTICE. 


KRIsHNASWAMI AIYANGAR. 
Ramayya Goundan .. Appellani® (Plaintiff) 
v. 
Kolanda Goundan and others .. Respondents (Defendants). 


Hinds Loaw—Joini family properiies—Partition o] properties, outstandings 
of business and ancestral lands—Consciousness of partition only to that extent 
and not to include income acquired indwidually—Income of individual member 
not joint family property liable to be partitioned—Analogy between income of 
widow and income of individual male member. 

If a member of a joint Hindu family has been entrusted with a block of 
joint family property for the purpose of mere management on behalf of the 
family and not for exclusive enjoyment or if he, against the will of the 
manager, takes and retains possession of it and derives income out of it, it 
may well be that that income will partake of the joint family character. But 
where the joint family acting through the manager has made an allotment of 
property to a member in order that he may maintain himself out of it without 
having to bring its yield into the family granary for common consumption, 
it is not possible in such a case to make the member accountable for the 
income ‘of the property so allotted. The idea undoubtedly when an arrange- 
ment of this kind is made, is that while the corpus of the property should 
continue, to remain joint, the income should exclusively belong to and be at 
the disposal of the member concerned. 

Where a family of Gowundans became admittedly divided in status and 
the brothers executed muchilikas to the arbitrators with a view to obtaining 
division of the family, but it was remarkable thet the brothers wanted only a 
division of the family ontstandings belonging to the moneylending business 
of their father and of the ancestral lands and did not put forward a claim 
for partition of the acquisitions of indtvidval members, 

Held, that the consciousness would undoubtedly seem to be that the 
income which each brother derived out of the portion of property cultivated 
by him was to be his entirely. 

There is no difference in principle between a maintenance arrangement 
in favour of a female member of the family and that made almost in similar 
circumstances to a junior male member of a joint Hindu family. 





* Appeal No. 136 of 1936. 7th August, 1939, © - 


Rama. 
Goundan 
v. 


Kolanda 
Goundan. 
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Bengal Insurance and Real Property Co, Ltd. v. Veloyammal, ILR. 
(1937) Mad. 990 at 1001, relied on, 

. Appeal against the decree of the Court of the Subordinate 
Judge of Salem dated 23rd December, 1935 in O. S. No. 46 of 
1934. f 
K. V. Sesha Aiyangar and C. M. J. Ernest for Appellant. 
C. S. Venkatachariar and K. S. Sundaram for Respondents. 
The Court delivered the following 


Juoc{menTs. Krishnaswami Atyangar, J.—This is an appeal 
by the plaintiff in a suit for partition which was tried and decided 
by the Subordinate Judge of Salem. The appellant is one of four 
brothers and was admittedly entitled to a fourth share of the 
joint family properties. The only question in appeal is, what 
are the common properties movable and immovable which 
belonged to the joint family and liable to be divided between 
the appellant and his three brothers who are respondents 1 to 3 
in the appeal? A decree for partition has been passed by the 
Subordinate Judge in respect of such only of the immovable 
properties as according to his finding formed the ancestral estate. 
The plaintiff’s claim, however, extended further and covered 
items of properties standing in the names of the individual 
defendants as also monies outstanding in their names. As 
regards these items of properties and outstandings the learned 
Subordinate Judge held against the appellant and to that extent 
negatived his claim. Before us, the arguments advanced on 
behalf of the appellant were confined to these disallowed items, 


The admitted facts are these: The appellant and the three 
respondents are the sons of one Kali Goundan who died in 1926, 
The family admittedly became divided in status on the 22nd 
August, 1925, on which date the brothers executed a muchilika 
in favour of certain arbitrators with a view to obtain a 
division of the family properties. The execution of the 
muchilika without more was effective enough to bring about a 
disruption. Whether a severance in status had taken place at 
an earlier date is a matter in controversy, but it is not necessary 
for the purpose of this appeal to decide it. The parties belong 
to the caste of Goundans and, according to the undisputed 
evidence in the case, it would seem that in this community as 
soon as a son marries he leaves the family residence, sets up 
for himself and begins to live separately with his wife ina 
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separate house or a portion of a house allotted to him by the 
father or manager of the family. Commensality ceases but no 
separation in estate follows. It often happens that a portion 
of the family lands is allotted to him inorder that he may 
cultivate it and maintain himself, his wife and children out of 
its income. Such an arrangement makes for convenience and 
harmony and tends to promote the continuance of goodwill 
while avoiding at the same time the kind of friction that often 
occurs ina growing family living together under a common roof 
with a common mess. The custom appears to have been acted 
upon in the family of the parties to this litigation. Each one 
of the brothers as soon as he married was allowed to set up 
separately for himself being given a portion of the family 
property approximating roughly to his share for his own exclu- 
sive enjoyment. The first and the second defendants must have 
begun to live separately a long time back and cultivate and 
enjoy for themselves the lands that were allotted to them by the 
father. At the date of the suit it would appear that the first 
defendant was about 55 years old or thereabouts and he must 
have started to live separately years before. The plaintiff was 
himself about 40 years at the time and his marriage appears to 
have taken place about 15 years prior. The allotments made 
to the brothers of what, I have no reason to doubt, were but 
reasonable portions of the family lands by way of a fair provi- 
sion for their maintenance have never in fact been challenged 
at any time. 


I think it is perfectly within the competence of the manager 
of a Hindu family to allot to individual members a sufficient 
portion of the family property having regard to its status and 
circumstances in order to enable them to maintain themselves 
out of its income. So long as the provision is fair and reasonable 
and the manager acts in good faith without making the occasion 
a pretext for favouritism or injustice the arrangement would 
be upheld by the Court as within the powers of the managing 
member. For it cannot be denied that every member of the 
family while it remains joint has a right to be maintained out 
of the common assets. When the manager proceeds bona fide 
to satisfy such a claim which. is plainly the inherent right of 
every member, he is merely discharging a duty incumbent upon 
him under the law. In fact, the propriety of his act in this 
behalf cannot be questioned. For when the manager acts in 

81 
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such-circumstances, it must be regarded as the act of the entire 
family not capable of being impeached at the instance of a 
single. dissentient member. His consent will be presumed for. 
every dealing with the family estate by the manager dictated by. 
the necessities of the family or.of the individuals composing it. 

Mr. Sesha Aiyangar, the learned counsel for the appellant, 
has not argued that the provision made for each one of the 
brothers in this case as and when he married and began to live 
apart,- was either extravagant ia itself or incommensurate with 
the size of the family estate.. But what he did urge’ was that, 
irrespective of these considerations, the Hindu Law stamps the- 
savings derived from every portion of the joint property with 
the character of joint family property so as to make them as 
much divisible among the members as the family property itself. 
It is not necessary for the purpose of this appeal to go into the 
larger question as to the character of the income in general 
derived from a portion of the joint family property when it 
happens to be in the hands of an individual member. If a 
member of the family has been entrusted with a block of joint 
family propetty for the purpose of mere management on behalf 
of the family and not for exclusive enjoyment or if he, against 
the will of the manager takes and retains possession of it and 
derives income out of it, it may well be that that income will 
partake of the joint family character. That however is not the 
kind of question that confronts me in the present case. As I 
have said, the joint family acting through the manager has- 
made an allotment of property-to the member concerned in 
order that he may maintain himself out of it without having to 
bring its yield into the family granary for common consumption. 
In such a case it is impossible to argue that the family could 
have intended to-make the member accountable for the income 
of the property so allotted. The idea, undoubtedly when an 
arrangement of this kind is made, is that while the corpus of the 
property should continue to remain joint the income should 
exclusively belong to and be at the disposal of the metiber 
concerned. 

In this case iter is every reason for thinking that the 
acquisitions by the brothers were as much the result of their 
own industry, labour and thrift as they were the natural 
product of the land itself. The acquisitions claimed represent 
savings extending over a fairly long period. Years after the 
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allotment and years after the acquisition it is scarcely just or 
equitable that the acquirer should be forced to share the product 
of his thrift and industry with, it may be, an indolent or ease- 
loving coparcener. I do not think that there is any principle of 
Hindu Law which tends to the perpetuation of such gross 
injustice and in the absence of definite authority, I am not 
prepared to accede to such a proposition. In fact there is 
authority to the contrary in a decision of a Bench of this Court 
reported in Bengal Insurance and Real Property Co., Lid. v. 
Velayammall, At the bottom of page 1001, the learned Judges 
observe as follows: 


“The question then is, whether any profit made out of money paid toa 
‘member of a joint family by the manager for his personal use, which he is 
free to spend as soon as he receives it, must because he chooses to invest it 
for some purpose which is clearly not intended to be for the benefit of the 
family, be deemed to be a family acquisition. A profit made by the member 
of a joint family from the enjoyment of joint property without detriment to 
itis his separate self-acquired property; Lachmeswar Singh v. Manowar 
Hossein”. When money is given to a member of a family by the manager 
from family funds to be spent by him for his personal use, it seems to us that 
any profit made by him can hardly be said tobe in detriment of the joint 
Property.” 


This decision does support the conclusion that I have 
myself reached though it seems to proceed on a somewhat 
different principle. I may observe that in this case emphasis is 
laid on the fact that the acquisition was made without, as it was 
termed, detriment to the family property. It seems to me that 
it would be more appropriate to look at this question from the 
point of view of the right of each individual member of the 
family to be maintained out of the common assets and the duty 
of the manager to maintain or make a reasonable provision for 
the maintenance of, the junior members. A provision so made 
must be held to be binding upon the family and every member 
of it. I may in this connection perhaps refer to the analogical 
case of a widow to whom property is often handed over for her 
enjoyment in lieu of maintenance. It cannot be suggested that 
any savings for the income of such property can be called back 
by the family. which made the provision. The corpus of the 
property would no doubt in the absence of an express provision 


1. LLR. (1937) Mad. 990. 
2 (1891) L.R. 19 LA. 48: LLR. 19 Cal. 253 (P.C.). 
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to the contrary, revert back to the family, but the savings out 
of the income will not; not even at her death unless incorporated 
with the property itself by a consentient act of hers. I'am 
unable to see any difference in principle between a maintenance 
arrangement in favour of a female member of the family and 
that made almost in similar circumstances to a junior male 
member of the family. I am therefore of opinion that there is 
no substance in the appellant’s contention, and I must accordingly 
negative it. y 

I may also point out that the plaintiff and the other 
members of the family seem all along to have proceeded upon 
the footing that the income derived by each member from out 
of the lands allotted to him was his own and not that of the 
family. In 1925 the four brothers executed a panchayat muchi- 
lika in favour of certain arbitrators with a view as I have 
already mentioned to get the family properties partitioned 
between them. It is remarkable that in this document the 
brothers wanted a division only of the family outstandings 
belonging to the moneylending business carried on by the 
father and of the ancestral lands and did not put forward a 
claim for the division of the acquisitions of the individual 
members. It is conceded that on this date there were individual 
acquisitions in the shape of both outstandings and immovable 
properties standing in the names of each of the brothers, and 
yet nobody ever thought of advancing a claim to divide them. 
To my mind this is a striking piece of evidence against the 
present contention of the appellant. The consciousness of the 
members of this family therefore would undoubtedly seem to 
be that the income which each brother derived out of the portion 
of the property cultivated by him was to be his entirely. I am 
accordingly of opinion that the appeal fails and must be 
dismissed with costs of respondents 1 and 3. 


Mockett, J—I agree. 


K. C —— “Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE PATANJALI SASTRI. 


P. V. Karappanan Ambalam- .. Appellanti* (1st Defendant) 
v. 
Pandari Sundara Raja Aiyar .. Respondent (Plaintiff). 
Sust for recovery of property—Suit based on titlh—When relief can be 
granted on the strength of possession of plaintiff. 


Though a plaintiff bases his sult on title, relief can be given on the 
strength of his possession alone. In certain circumstances a decree can be 
passed*on the strength of plaintiff’s possession though it is not specifically 
made a ground of relief. 


Case-law reviewed. 
Appeal against the decree of the District Court of Madura 
in A. S. No. 95 of 1934 preferred against the decree of the 
Court of the District Munsif, Melur, in O. S. No. 157 of 1933. 


K. Rajah Atyar for Appellant. 
P. S. Narayanaswami Aiyar for Respondent. 
The Court delivered the following 


JuDGMENT.—-This appeal arises out of a suit ‘brought by 
the respondent for a permanent injunction restraining the appel- 
lant from interfering with his enjoyment of the suit property 
and, in case it was found that the respondent was not in posses- 
sion, for delivery of possession free from the obstruction of the 
appellant. The respondent claimed title under an Inam grant 
alleged to have been made to his predecessors-in-title by the 
Carnatic rulers for the supply of Twlast to the Kallalagar 
Devasthanam in the Madura District. The respondent also 
alleged that in or about the year 1918 the trustees of 
Ramalingaswami Mutt falsely set up title to the suit properties 
and at the instance of some mediators, the dispute with them 
was settled by the trustees giving what is described as a release 
Sale deed relinquishing all their interest in the suit properties, 
and recognising the respondent’s title thereto. Since then, the 
respondent claimed to have been in possession and enjoyment of 
the suit properties down to the year 1933 when the appellant 
disturbed his possession under colour of a sale deed obtained by 
him from one Singaram Pillai. The appellant denied the title 
as well as the possession put forward by the respondent and 


venoms 
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-pleaded that the property originally belonged to one Narayana 
Paradesi from whose successor-in-title he obtained the property. 
„by sale deed dated 14th February, 1933. 

The trial Court found that the Inam grant an forward by 
the respondent, related only to the Melwaram interest in the land 


„but that he acquired the right to the land itself by virtue ‘of the 


release deed executed by ths-trustees,of Ramalingaswami Mutt 
and thus became the full owner of, the- suit propertys. As 
regards- the respondent's possession, he held that the evidence 


-on record was not sufficient to establish an acquisition of title by 


the respondent by adverse possession if the respondent was s held 
to have no title otherwise. 


On appeal the learned District Judge confirmed the finding 
of the District Munsif that the Inam grant was only of the 
Melwaram but disagreed with him on the question of the 
respondent’s title. He held that the release deed Ex. B could 
not confer a valid title on the respondent because only two out 
of the four trustees of the Mutt executed it, and besides it was 
not shown to have been executed for any necessary purpose 
binding on the Mutt. He, however, held that the respondent 
got possession of the properties under Ex. B and continued in 
possession till he was disturbed in such possession by the appel- 
lant in 1933 and that the respondent was entitled to a decree on 
the basis of his possession irrespective of any question of title. 


` As the Mutt was not a party to the suit, the learned Judge 


thought it was unnecessary to decide whether the respondent 
had acquired title by adverse possession against the Mutt. - 


The learned Counsel for the appellant raised two conten- 
tions before me. First he urged that when a plaintiff bases his 


. suit on title, he cannot claim relief on the strength of his mere 


anterior possession even alternatively; he could rely upon 


_-possession only as evidence of the title put forward by him but 


not as an independent ground of claim by itself. For this 
somewhat startling proposition, he relied upon a decision of the 
Bombay High Court, Govindbhai v. Dahyabhati. There the 
trial Court found that the plaintiff in that case had more or less 


‘a precarious possession for a short period and it was with 


reference to that finding which the learned Judges described as 
tentative that they made their observations at page 208 of the 


Siena 





1. (1935) 38 Bom.L.R. 175: A.LR. 1936 Bom, 201. 
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‘report. I do not understand that decision as laying down what 
in effect would be a new rule of misjoinder not warranted by 
the provisions of the Code'of Civil Procedure. 


The learned Counsel next contended that even if it is 
permissible to put forward mere previous possession as a ground 
of claim, in the alternative, in a suit based primarily upon title, 
no such case having been expressly set up by the respondent in 
this case in his plaint, the learned District Judge erred in law in 
granting the respondent a decree on the basis of his prior 
possession after negativing the title that was specifically set up. 
The learned Counsel cited in support of his proposition Matkal 
Servai v. Thambuswamy Servail, Somasundaram Chetty v. 
Vadivelu Pillai, Venkatasams Naick v. Kali Samatans, Rama- 
linga Pandaram v. Anthonimuthu Vathiará and certain other 
decisions more or less to the same effect. In some of these 
cases, the suits were no doubt dismissed on the ground that the 
title set up by the plaintiff was not established, and that no decree 
could be granted on the strength of mere possession as no 
“possessory title had been put forward in the plaint. But I do 
not regard these decisions as laying down an inflexible rule that 
‘under no circumstances can a decree be passed on the strength 
of plaintiff's possession unless such possession is specifically 
made the ground of relief in the plaint. I regard them merely 
as illustrations of the salutary principle that parties should 
ordinarily be confined to the case raised by them in their 
pleadings and that no relief should be awarded on the basis of 
a new case not disclosed in the pleadings. The underlying 
principle is, of course, that no party should be taken by surprise 


but should have a fair and adequate opportunity to meet the ` 


case of his opponent. Judged by this principle, it cannot be said in 
this case that the appellant was prejudiced to any extent by any 
new case being sprung upon him without any previous indication 
thereof in the plaint. In paragraphs 7 and 8 of the plaint, after 
referring to the release deed by the trustees of the Mutt and 
delivery of possession by them, the respondent definitely and 
clearly alleged :-— 


“From that time till this day, the plaintiff himselfis enjoying the suit 
land and is paying the kist, etc. due thereon. The patta also has been regis- 


1. (1914) M.W.N. 784. 
- 2 (1908) I.L.R. 31 Mad. 531. - - - -3. (1916) M.W.N. 110. 
4. (1933) 66 M.L.J. 358. 
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tered in his name. Nobody else had, at any time, any right to, or enjoyment 
of, the said land.” j 

And the appellant, in paragraph 8 of his written statement, 
traversed these allegations and Issue 5 and the additional Issue, 
relating to the respondent’s acquisition of title by adverse 
possession and his having been in possession within 12 years 
before the suit, also clearly raised the question of the respon- 
dent’s possession of the suit property. Evidence was let in by 
both the parties on these issues and the matter also was 
elaborately considered by both the Courts below. In these 
circumstances, I am unable to see any ground for complaint that 
the appellant was prejudiced by thé decree having been passed 
on a new case which the appellant had no sufficient opportunity 
to meet. : 


The, respondent’s learned counsel has drawn my attention 
to a decision of the Privy Council in Ismasl Arif v. Mahomed 
Ghous!, where also, as far as could be seen from the summary 
of the plaintiff's case ia their Lordships’ judgment, the suit had 
been based upon the plaintiff's title and no mere possessory title 
had been specifically put forward as such. But allegations of 
possession by the plaintiff and his predecessors-in interest had, 
of course, been made. The High Court refused to declare the 
plaintiff's title under S. 42 of the Specific Relief Act, though 
they found that the plaintiff was actually in possession for over 
six years prior to the suit. But their Lordships reversed the 
decision of the High Court and granted a declaration of the 
plaintifs title on the strength of his possession alone, leaving 
the question of the plaintiffi’s title undecided. 

Iam therefore of opinion that the decree of the lower Court 
was rightly made and this appeal should be dismissed with costs. 

Leave refused. 


-K S. nm Appeal dismissed. 





1. (1893) L.R. 20 1.A, 99: LL.R. 20 Cal. 834 (P.C.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir ALFRED Henry LroneL Leac, Chief 
Justice AND MR. JUSTICE SOMAYYA, 


Alasyam Ramappa .. Appellant® (1st Defen- 
dant) 
v. 
Panyam Thirumalappa and others .. Respondents (Plaintiff 
and Defendants 2 to 


8 and 10 to 16). 


Registration Act (XVI of 1908), Ss. 17 and 49—Declaration on dissolution 
of a partnership —Terms in writing entered in the daybook of firm—Wheiher 
an instrument creating a title or a mere recttal—Registraiion mecessary— 
Whether permissible in evidence. 


S. 17 of the Registration Act requires non-testamentary instruments 
which purport or operate to create, declare, assign, limit or extinguish, any 
right, title or interest in immovable property to be registered. If such an 
instrument is not registered it cannot be given in evidence by reason of the 
provisions of S. 49 of the Act. 


Where a declaration, made on dissolution of a partnership, that the three 
persons who had constituted the partnership had equal rights in the properties 
which had been purchased out of the profits, the fact that the agreement 
embodying the terms of the dissolution was entered in the daybook of the 
firm and not drawn up separately makes no difference. The words written 
in the book constitute the agreement in writing. The agreement is an instru- 
ment which creates a title and not a mere recital of fact, as pointed ont by 
Lord Dunedin in Bageshwari Charan Singh v. Jagarnath Kuari, (1931) 62 
M.L.J. 296: L.R. 59 LA. 130: LER. 11 Pat. 272 (PIC). 

Appeal under cl. 15 of the Letters Patent against the judg- 
ment of the Hon’ble Mr. Justice Varadachariar in S.A. No..722 
of 1933 preferred to the High Court against the decree of ‘the 
District Court of Anantapur in A.S. No. 28 of 1930 preferred 
against the decree of the Court of the District Munsif of Gooty 
in O.S. No. 353 of 1928. 


K. Someswara Rao for Appellant. 
Ch. Raghava Rao for Respondents. 


The judgment of the’ Court was delivered by 

The Chief Justice.—The appellant’s father, one Nattekalappa, 
the first respondent’s brother Yarikalappa, and the second 
respondent carried on business in partnership from 1892 until 
3rd May, 1904, when a dissolution took place. During the 
existence of the partnership certain immovable properties were 
purchased out of the profits of the business. One lot comprising 





* L. P. A. No. 81 of 1937. ` 14th March, 1939." 
82 


Leach, C.J. 


Ramappa 


v. 
Thiru- 
malappa. 


Leach, C.J. 
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four items was purchased in the name of the appellant’s" father 
and-another. lot. -comprising -three items was-purchased in the 
names of the appellant’s father and the first, respondent’ s brother: 
On the disgolution it was agreed that the immovable properties 
should not be divided among the partners, but should be held by 
them as joint tenants with equal rights. The terms of the dis- 
solution . were . set out in full in the firm’s daybook | and the 
statement (Ex. A) was signed by all the partners, The appel- 
iant’s father died in 1921 and the first respondent’s brother in 
1918.` The immovable properties eventually came into the 
possession ef the appellant. In.1928 the first. respondent filed 
a suit in the Court of thé District Munsif of Gooty for partition 
of the properties and delivery to him of: the one-third share 
which he claimed therein. The appellant resisted the claim. He 
contended that the properties did not belong to the partnership, 
but to his father; that the suit was barred by the provisions of 
Art. 106 of the Limitation Act not having been brought within 
three years of the dissolutioh of the partnership, and that Ex. A 
could not be admitted'in evidence, by reason of non-registration, 
which precluded any claim being made under it. The District 
Munsif rejected the appellant’s contentionsand decreed the suit: 
On appeal the District Judge of Anantapur held that the pro- 
perties in suit were not partnership properties, but properties 
which belonged exclusively to the appellant’s father. He also 
held that the suit was barred’ by limitation and that Ex. A 
fequired registration. The appeal was therefore allowed and 
the suit dismissed. The first respondent then filed a second 
appeal which was heard by Waradachariar, J. The learned Judge 
restored the decree ‘of the District Munsif. He held that the 
District Judge had entirely failed to appreciate, the evidence 
which showed conclusively that the properties belonged to the 
partnership, that the suit did not fall within Art.’ 106 of the 
Limitation Act and that the law did not require Ex. A to be 
registered. The learned Judge having granted a certificate 
under cl. 15of the Letters Patent the appellant has filed the 
present appeal. 

Tt is not necessary to decide whether Vindidanee Ja 
was justified i in reversing the dermioa of the District Judge on 


~ 
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Ex. A, after desctibing the immovable properties ‘purcbas- 
ed by the firm out of the partnership assets proceeds :— 

T“ Panyam Yerakalanna, Alasyam Nettakalappa and Voruganti Basappa, 
these three individuals, have rights for equa! shares inthe amount of 
Rs, 1,106-3-1 mentioned in the balance sheet from Nos. 1 to 9, and to the lands 
mentioned in pages 232-233, 

Particulars of the amount of debts to the extent of Rs, 2,597-8-9 mention- 
edin pages 10 to 13 which have to be paid by us three, mentioned in numbers 
14 to 16—particulars thereof :-- 


Rg. a P 
' No. 14 Panyam Yerakalanna ee 700 11 9 with interest thereon. 
No. 15 Voruganti Nagappa se 649 10 5 iy 
No. 16 Alasyam Nettakalappa « 1247 2 7 a 


We the three aforesaid individuals have agreed thereto and settled the 
accounts.” 


There i is here a declaration, made on the dissolution of the 
partnership, that the three persons who had constituted the 
partnership had equal rights in the properties which had been 
purchased out of the profits. The fact that the agreement 
embodying the terms of the dissolution was entered in the day- 
bodk and not drawn up separately makes no difference. The 
words writtcn in the book constitute an agreement in writing. 
Varadachariar, J., held that Ex. A did not require registration 
because it did not operate to transfer property from the partner- 
ship to its members. He referred. to the provisions of S. 253 
of the Contract Act which states that partners are joint owners 
of the properties purchased out of partnership funds, and to the 
decision in Samuvier v. Ramasubbierl, which deals with this 
section. The learned Judge treated Ex. A as being merely a 
statement of existing facts. 

` S. 17 of the Registration Act requires son testamentary 
instruments which purport or operate to create, declare, assign, 
limit or extinguish, any right, title, or interest, in immovable 
property to be registered. In our opinion Ex, A is an instru- 
ment which declares the rights in the properties from the date of 
dissolution of the partnership and therefore should have been 
registered. As it is not registered it cannot be given in evidence 
by reason of the provisions of S. 49 of the Act. In Bageshwar; 
Charan Singh v. Jagarnath Kuari, the Privy Council accepted 
the interpretation of the word “declare” given by West, J., in 
Sakharam Krishnaji v. Madan Krishnayi3, where he said that 

1. (1931) 60 M.L.J. 527: LL.R. 55 Mad. 72. 


2. (1931) 62 MLJ. 296: L.R. 59 I.A. 130: I.L.R, 11 Pat. 272 (P.C). 
3. (1881) LL.R. 5 Bom. 232. 
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the word implies a declaration of. will and not a mere statement 
of fact. Lord Dunedin who delivered the judgment of the Board 
pointed out that the distinction is between a mere recital of a 
fact and something which itself creates a title. We regard Ex. A 
as being within the latter category. 


As I have already indicated part of the properties were 
purchased in the name of the appellant’s father and part in the 
names of the first respondent’s brother and the appellant’s father. 
Up to the time of the dissolution the partners must be regarded 
as joint owners of the properties within the meaning of S. 253, 
but they were not entitled to specific shares and the rights they 
possessed were subject to the liabilities of the partnership on 
dissolution. Until an account had been taken and provision had 
been made for the discharge of the liabilities no partner could 
claim to be entitled to have a definite share in a particular asset. 
When allotting on a dissolution what remains after making 
provision for the firm’s debts and the remaining assets include 
immovable properties, it does not follow that the partners will 
take the immovable properties in equal shares, even if they had 
equal rights in the partnership. What each partner receives 
will depend on the circumstances and the nature of the assets 
which remain for division. A partner,-for instance, may have 
overdrawn his account and disentitled himself to equal division. 
It so happened in this case that it was possible to arrange that 
the immovable properties should be held by the persons who 
had formed the partnership as joint tenants with equal rights, 
but it might have been otherwise. Ex. A was drawn up and 
signed in order that the post dissolution rights should-be declar- 
ed and placed beyond dispute. In our opinion the declaration 
clearly falls within S. 17 of the Registration Act, which means 
that the document cannot now be admitted in evidence. This 
being the case the Court can only regard the properties as being 
partnership assets and the suit is consequently hopelessly time 
barred. The appeal will therefore be allowed with costs 
throughout. 


Ct o.. oo. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

~- - PRESENT:—SIıR ALFRED Henry LIoNEL Leacu, Chief 

Justice AND Mr. JUSTICE SOMAYYA. i 

A. L. Meenakshi Achi and another.. Appellants" (Defendants 
4 and 5) | 

f v . A 

S. T. L. R. M. alias L. R. M. Rama- oe 
swami Chettiar and others .. Respondents (Plaintif 
and Defendants 1, 2, 
ó to 20 md L.R. of 3rd 
Defendant). 

Administration swit—Mitakshara joint fomily—Death of father—Son 
taking by survivorship—Father not leaving any separate property—Suit filed 
by creditor for administration—Maintatnabihty. 

Under the Mitakshara Law the father’s interest in the family estate 
devolves by survivorship on his son or sons as the case may be. If the father 
dies leaving no property apartfrom his interest in the joint estate be dies 
leaving no estate. Consequently a creditor has not got the right to bring a 
suit for the administration of the estate of a deceased Hindu who was joint 
with his son and died leaving no property apart from his interest in the 
family estate 

Kavuri Anjayya v. Alapatt Ankamma, (1937) 44 L W. 836, overruled. 


In the matter of Desu Manavala Chetty, (1909) 19 M. L. J. 591: LL.R. 33 
Mad. 93 (F.B.), considered. 


Letters Patent Appeal preferred under S. 15 of the Letters 
Patent against the judgment and decree of the Hon’ble Mr. 
Justice Lakshmana Rao, dated 23rd March, 1937 and passed in 
S. A. No. 515 of 1935 preferred against the decree of the Court 
of the Subordinate Judge of Devakottai in A. S. No. 58 of 1934 
(O. S. No. 397 of 1932, District Munsif’s Court, Devakottai). 

V. Ramaswami Atyar and N. G. Krishna Aiyangar for 
Appellants. 

M. Patanjali Sastri and T, M. Ramaswami Aiyar for 
Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—The question which is raised in this 
appeal is whether a creditor has the right to bringa suit for the 
administration of the estate of a deceased Hindu who was joint 
with his son and died leaving no property apart from his interest 
in the family estate. One Arunachalam Chettiar, a member of 
the Nattukottai Chettiar community, died in February, 1930, 





* L. P. A. No. 67 of 1937, 23rd February, 1939. 


Leach, C.J. 
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being-survived by a widow anda son (the. second respondent). 
The first respondent, who claims to be a creditor of the deceased, 
filed a suit in the Court of the District Munsif of Devakottai 
for the administration of his estate. The widow and the son and 
18 creditors were made defendants. The appellants who were the 
fourth and fifth defendants challenged the right claimed by the 
first respondent to bring a suit for administration. In addition 
to denying that the plaintiff-respondent was a creditor of the 
father they averred that a suit for administration would not lie 
because the family estate had devolved upon the son by survivor- 
ship under the Mitakshara law and consequently there was no 
separate estate to administer. The case of the plaintiff-respon- 
dent was that the property in the possession of the son was the 
self-acquired property of the father and he had ample estate. 
The District Munsif found that the property was the self-acquired 
property of the father and granted a decree for administration. 
The appellants appealed to the Subordinate Judge of Devakottai, 
who reversed the finding of the District Munsif, holding that 
the property was family property and that it had passed by 
survivorship to the son. It is not open to the plaintiff-respon- 
dent to challenge this finding. The Subordinate Judge, however, 
was of opinion that despite the fact that the father left no 
separate estate the plaintiff-respondent was entitled to maintain 
the suit. The appellants then appealed to this Court. The 
appeal was heard by Lakshmana Rao, J., who upheld the deci- 
sion of the Subordinate Judge, but gave leave to appeal under 
cl. 15 of the Letters Patent. The léarned Judge in holding that 
the administration suit could be maintained relied on the provi- 
sions of Ss. 50, 52 and 53 of the Code of Civil Procedure and 
on the decision of Horwill, J., in Kavurt Anjayya v. Alapati 
Ankammai, 


S. 50 of the Code of Civil Procedure allows a decree-holder 
to execute his decree against the legal representative of a deceas- 
ed judgment-debtor, and provides that the legal representative 
shall be liable only to the extent of the property of the deceased 
which has come to his hands and has not been duly disposed of. 
S. 52 relates to the position where a decree has been obtained 
after the death of the judgment-debtor and has been passed 
against his legal representative. Where the decree is for the 





1, (1937) 44 L.W. 836. 
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payment of money out of the property of: the deceasetl, it may 
be executed by the attachment and sale -of his property. 5:53 
says that for the purposes of'S.''50 and S: 52, property in the 
hands of a son or other descendant which is liable under Hindu 
law for the payment of the debt of a deceased ancestor, in 
respect of which a decree has been passed, shall be deemed to be 
the property of the deceased which has come to the hands of the 
son or other descendant as his legal’ representative. S. 50 was 
S. 234 of the Code of 1882 and S. 52 was S. 252. S. 53 is new. 
It was inserted in the present Code because there was a conflict 
of judicial opinion in India-on the question whether it was 
necessary for the holder of a decree against a Hindu father- to 
bring a suit to realise his decree after the death of the judgment- 
debtor or whether hé could proceed to execute against the family 
property in the hands of the son without filing a suit. There is 
nothing in these sections which justifies the conclusion that a 
suit for administration will lie where a Hindu father dies 
leaving no property of bis own. 

Under the Mitakshara law the father’s interest in the 
family estate devolves by survivorship on his son or sons as the 
case may be. If the father dies leaving no property apart from 
his interest in the joint estate he dies leaving no estate. If 
there is only one son the son becomes entitled to the whole of the 
family property in his own right, subject to any lawful charges 
which may have been created and to the conditions imposed by 
his personal law. Under his personal law he has to satisfy out 
of the family property coming into his hands debts incurred for 
a family necessity. By reason of the pious objection rule he 
can also be called upon to pay the debts of his father if they 
have not been incurred for immoral or unlawful purposes. These 
conditions do not, however, ‘ derogate from the nature of the 
son’s estate on his’ father’s death. If he is the only son the 
family estate becomes his entirely, subject to the conditions 
which I have indicated. This being the position a suit for the 
administration of father’s estate cannot be maintained unless 
the father leaves separate property. It does not mean that a suit 
may not be filed. A creditor cannot be prevented from filing a 
suit for the administration of the father’s estate and may get a 
preliminary decree for account, but if it appears on the taking of 


accounts and the making of the usual inquiries that there is no 
property apart from what was before the father’s death the 
joint family estate the proceedings cannot be carried further. 
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There is considerable „authority ‘in support of the view 
which I have just expressed. In Gangaram Keval y. Nagindas 
Kushaldasi, a joint Hindu family consisted of a father and two 
sons. The father died having incurred certain debts. Later, 
the elder of the two sons died. A creditor of the father then 
filed a suit for the administration of the father’s estate. It was 
shown that the father had left no separate estate. The Court 
treated the suit as a suit for the administration of the estate of. 
a living person and therefore did nof lie. The Calcutta, 
Allahabad, Patna, Rangoon and Lahore High Courts have all 
held that a surviving member of a Hindu family is not entitled 
to letters of administration in respect of the estate of a deceased 
member of the family when he has left no Separate property: 
Vide Durgaprasad Barhai v. Jewdhari Singhs, Balmubund Dube, 


‘In re’, Kali Kumar v. Nunabali Kumars, Gopalaswami Pillay 


v. Meenakshi Ammals and Uttam Devi v. Dina Nathe. The 
same principle is involved here. To quote from the judgment 
in Gopalaswami Pillay v. Meenakshi dmmals: 

“A member of an undivided Hindu family during his life is entitled to 
the beneficial interest in the family estate, but on his death that interest 
immediately ceases and the whole beneficial interests in the estate belong to 
the other members of the family. There is no succession to the deceased’s 
estate because he has left nothing to succeed to. No part of the joint family 


estate is therefore the deceased's estate within the meaning of S. 218 of the 
Succession Act.” 


In Kavuri Anjayya v. Alapati Ankammat, Horwill, J., held 
that a creditor of a Hindu father dying undivided from his son 
is entitled to bring a suit for administration against the son. 
The learned Judge considered that the obligations of the son are 
precisely those of an heir, for he is liable for the lawful debts 
of his father to the extent of the assets of the joint family 
property which come into his hands. He also expressed the 
opinion that the very reason that would make it equitable and 
desirable to enable a creditor to file an administration suit 
would make it equitable and desirable that a creditor should be 
allowed to bring an administration suit against an undivided 
son of the debtor. We must express our dissent. The son is 
not the father’s heir so far as the family property is concerned 


and “equitable consideration” cannot turn his property into his 
ee es 


1, (1908) LL.R. 32 Bom. 381. 2. (1935) LL.R. 62 Cal. 733. 
3. ATR. 1930 AIL 82, 4, ALR. 1923 Pat. 96 (1). 
< 5. (1929) LLR 7 Rang. 39, ` 6. ALR. 1919 Lah. 235, 


7, (1937) 44 L.W. 836. 
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father’s estate. The decision in’ Kavurt Anjayya v. Alapati 
Ankamma}.will therefore be overruled. - 
In the course of the argument our attention has been 


drawn to the Full Bench decision of this Court in In the matter. 


of Desu Manavala Chetty8. In that case the family property 
consisted in part of shares standing in. the name of the father. 
On the father’s death these shares devolved upon the son under 
the rule of survivorship, but the company which had issued the 
shares refused to recognise the son’s right to ‘them unless he 
obtained letters of administration. In these circumstances he 
applied for letters of administration of his father’s estate and 
the question which the Court was called upon to decide was 
what amount he should be called upon to pay as stamp fee. It 
was held that as he wanted letters of administration the letters 
would only be issued to him on paying the stamp fee based on 
the full value of the shares. The Court consisted of Benson, 
Miller and Sankaran Nair, JJ. Benson, J., made no reference 
to the right of the son to apply for letters of administration 


nor did Sankaran Nair, J. They regarded the question involved ~ 


as relating merely to the amount of stamp fee the applicant 
should pay. Miller, J., did say that the son was a person to 
whom letters could be issued, but in spite of this we cannot 
regard this case as being an authority in support of the conten- 
tion of the plaintiff-respondent that the present suit can be 
maintained. The decision was merely concerned with the 
amount of stamp duty to be paid for letters of administration 
which were required to enable the son to get possession of the 
shares which were his by right. 

Mr. Patanjali Sastri on behalf of the plaintiff-respondent 
has asked us to regard the family estate in a case of this nature 
as representing a fund from which a father’s debts can be paid, 
and he says that in these circumstances the family estate should 
be looked upon as being his estate. This argument cannot be 
accepted in the face of the very definite rule of the Mitakshara law 
that on the death of the father the son takes the father’s interest 
me the joint estate not as his heir but by the right of survivor- 
ship. 

P. The appeal succeeds and the suit will be dismissed with 
costs in favour of the appellants both here and below. 

B.V.V. Appeal alowed. 








f 1. (1937) 44 L.W. 836. 
2. (1909) 19 M.L.J. 591: LL.R. 33 Mad. 93 (F.B.). 
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IN THE.-HIGH COURT OF JUDICATURE AT MADRAS:.. 
Present :—Mx. Justice PANDRANG Row. 
Anandam minor by guardian, the 
Official pa of Madras _.. Petitioner* (Defendant) 


T.S. ainakaa rnaar Mudali., Respondent (Plaintif). 
Madras Agriculturists Relef Act (IV of 1938), S. 8—Promusory note of 
1930 in favour of A~Renewal in name of B for A in 1933—Suit by B's 
indorsee—Decree thereon—Application to scale down as a debi of 1930 under 
S. &—Debtor if precluded from proving that renewal was benami for A— 
Ss. 120 and 121 of Negotiable Instruments Act—Scope of—If bars proof of 
renewal. ' 


On the strength of a promissory note executed on 19th February, 1933, a 
decree was obtained on 2nd May, 1936. The judgment-debtor sought to 
prove that the note was in renewal of a note of 1930 and that therefore the 
debt must be deemed to be one incurred prior to lst October, 1932, and 
accordingly liable to be scaled down under S. 8 of the Act. The renewal was 
in the name of the wife of the payee under the earlier note of 1930 and it 
was therefore contended that it was not permissible to prove that it was a 
renewal benami in the name of the wife. 


Held, that Ss. 120 and 121 of the Negotiable lostruments Act make it 
clear that the exclusion or estoppel is only in suits or proceedings to enforce 
a claim on the negotiable instrument and not a general exclusion or estoppel 
applicable to all proceedings, whether based on the negotiable instrument or 
not. It does not apply to applications the object of which is not to recover 
the amount due on the instrument, but to get relief from debt under the 
Agriculturists Relief Act. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Tiruvannamalai dated 4th October, 1938 and made in I. A. 
No. 447 of 1938 in O. S. No. 65 of 1936, 


V. T. Rangaswami ia and 5 Krishnaswami for 
Petitioner. 


M. S. Venkaicrama An for Respondent: 


The Court delivered the following 
"  JupeMEnt.—This is a petition by the Official Trustee of 
Madras on behalf of a minor who is the judgment-debtor in the 
decree in O. S. No. 65 of 1936 on the file of- the District 
Munsif of Tiruvannamalai. That decree ‘was obtained by the 
respondent on the strength of a promissory note executed on 
19th February, 1933 and the decree itself is dated 2nd May, 
1936. The petition is to revise the order of the District Munsif 





*C. R. P. No. 5% of 1939. .' i 10th August, 1939. 
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on an -application under S. 19 of the Madras Agriculturists i Anandam 


Relief Act, IV. of 1938, praying toamend the decree after scaling 
down. the debt. Itis not disputed that the petitioner is an 
agriculturist entitled to the benefits conferred upon agricultutist: 
debtors by the new Act, and the Court below has actually 
amended the decree by scaling down the debt in accordance 
with the provisions of S. 8 of the Act treating the debt as one 
incurred after the 1st October, 1932, the suit promissory note 
being itself subsequent in date to the 1st of October, 1932. 
The petitioner’s contention was, and is, that the suit 
‘promissory note was merely a renewal of a former promissory. 
note of the year 1930 and that therefore the debt must be 
deemed to be one which was incurred prior to lst October, 
1932, and that the scaling down should be in accordance with 
the provisions of S. 8 of the Act. The point, therefore, for 
decision in this petition is whether the petitioner is entitled to 
claim to have the debt scaled down in accordance with the 
provisions of S. 8; in other words, whether the debt which 
Tipened into a decree in 1936, to use the language in S. 8 of the 
Act, was a debt incurred before lst of October, 1932. On the 
_ facts the petitioner succeeded in the Court below in showing 
that the subsequent promissory note of 1933 was really a renewal 
-of the original promissory note of 1930, but, though the truth 
of the case was on the side of the petitioner, the lower Court 
did not give him the benefit of the truth of his case on the 
ground that he was really precluded from establishing the 
truth of the case by reason of a special rule of law applicable 
to promissory notes which precluded him from contending that 
the renewal was taken in the name of the respondent’s indorser 
by her husband who was the payee under the original note. 
The arguments therefore before me have more or less been 
confined to this aspect of the case, namely, whether there is 
this estoppel standing in the way of the petitioner which prevents 
him from establishing that as a matter of fact the note of 1933 
was a renewal of the note of 1930. On the side of the respondent 
reliance is placed on the Full Bench decision in Subba Narayana 
Vathiyar v. Ramaswami Atyar| and on the petitioner’s side 
reliance is placed on certain observations including comments 
on the decision in Subba Narayana Vathiyar v. Ramaswami 
Aiyor! in the later Full Bench decision in Venkatarama 


1. -(1906) 16 M.L.J. 508: LL.R. 30 Mad. 88 (F.B.). 
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tReddiar v. Valli Akkali.* Apart frorn these decisions, ‘the 
sections which are relied upon on behalf of the respondent, 
namely, Ss. 120 and 121 of the Negotiable Instruments Act, 
make it clear that the exclusion or estoppel is only in suits on 
the negotiable instrument, the materijal words being: 
“No maker of the promissory note shall in a suit thereon be permitted 
to deny.” 

It is not a, general aden or estoppel applicable to all 
proceedings, whether based on the negotiable instrument or not. 
The provisions of the English Act do not contain these qualify- 
ing words, “in a suit thereon” which are found in the Indian 
enactment and it does not seem useful to examine the English 
decisions in order to find out what these words which are found 
in the Indian enactment actually mean. It seems to me that, 
the words being themselves simple and clear, there ought not to 
be any difficulty in ascertaining their meaning. The meaning 
of the words “suit thereon” is fairly clear to my mind. They 
mean some legal proceeding dr other the object .of which is to 
enforce the claim on the basis of the negotiable instrument. 
The proceeding need not be actually registered in the Court as an 
original suit or any other kind of suit, but it is clear that it 
must be some legal proceeding based on a negotiable instrument 
the object of which proceeding is to recover the money due 
thereon, and these words cannot, in my judgment, be extended 
so as to cover applications the object of which is not to 
recover the amount due on the instrument, but to get relief 
which the Legislature has thought fit to grant to debtors of a 
particular description who were considered to be deserving of 
such relief for reasons which obviously have nothing to do with 
the peculiar character of negotiable instruments. The object of 
the new Act was to give relief to agriculturist debtors and it did 
not matter for the purpose of granting that relief whether the 
original debt was incurred under a negotiable instrument or 
otherwise. There is no reason to suppose that it was the inten- 
tion of the new Act to make a difference in the matter of 
scaling down of debts in cases where the original debt was, as it 
were, borrowed on a negotiable instrument. It is thus clear 
that so far as the new Act is concerned, there is no justification 
for regarding a debt incurred under a promissory note in a 





1, (1934) 68 M.L.J. 81; 1L.R. 58 Mad. 693 (FB... 
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different way from other debts, and so far as the Negotiable 
Instruments Act is concerned, the provisions therein do not, in 
my opinion, apply to applications under S. 19 of the new Act 
for relief of debtors. The words “suit thereon” clearly show 
that the proceeding intended to be denoted by these words was 
a proceeding initiated by some one who was entitled to sue or 
take legal steps to recover the money due on a negotiable instru- 
ment, that is to say, by the promisee or payee, and they cannot, 
in my opinion, apply to proceedings initiated by the maker or 
promisor for relief under a special enactment like the Madras 
Agriculturists’ Relief Act. I am therefore of opinion that the 
view of the learned District Munsif on this point is wrong and 
that there is no estoppel in the way of the petitioner which 


prevents him from establishing that, as a matter of fact, the debt ~ 


in this case was incurred in 1330; that is to say, before 1st 
October, 1932. 

Tt follows from this that the petition must be allowed to 
this extent, namely, that the debt should be scaled down in 
accordance with the provisions of S..8 of Madras Act IV of 
1938 and not under S. 9 thereof. The order of the Court 
below is amended accordingly and the lower Court is directed 
to amend its decree accordingly. The petitioner is entitled to 
have his costs in this Court and his costs of the. application in 
the Court below from the respondent. 

Petition allowed and remanded. 

S. V. V. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JustTIce WADSWORTH. 
K. Chinnaswami Udayar and 
others .. Appellanis* (Respondents 1, 
3, 4 and 5 and Nil) 





v. 
Narasimha Bhattar and another.. Respondents (Petitioner and 


2nd Respondent). 

Madras Hindu Religions Endowments Act (II of 1927), Ss. 43 and 79— 

Decree declaring right of control over paricharaka in the archaka—Effect of 

the Act—Such declaration inconsistent with S. 43—S. 43 ts to prevail— Control 

in trustee after the Act-—Decree to that extent notin force—S.79, if saves 
such decrees. 

S. 43 of the Hindu Religious Endowments Act, 1927, now vests the power 

of disciplinary control over office holders and servants ina temple in the 

trustee of the temple and therefore a declaration in a decree passed prior to 


* C. M. S. A. No. 49 of 1936. ` 24th July, 1939. 
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the. Act that suchi right of control over a paricharaka was vested in the holder 
of the archaka office is idcogsistent with' the statutory provision in-S. 43 and 
must therefore be treated as abrogated and of no effect to that extent. S. 79 
does not save such ‘a decree from the operation of the Acf. A trustee is 
therefore entitled to eject a paricharaka from his office notwithstanding that 
before the Act, the right of appointment, dismissal eae control were solely 
declared to be in the archaka. 


T “Appeal against the order of the District Court of Trichino- 
poly dated, 5th October, 1935 and made in A. S. No-90 of 1935 
(E. P. No, 645 of 1933, District Munsif’s Court, 
Trichinopoly in O. S. No. 482 of . 1895,- District Munsif’s 
Court, Srirangam). zi 

A. Srirangachari for Appellants.: 

R. Gopalaswami Aiyangar for Respondents. 

The Court delivered the following 

Jupcment.—This appeal involves a consideration of the 
effect of a decree in a suit of 1896 wherein the holder of the 
archaka office in the suit temple obtained a declaration that he 
was entitled both to the office of archaka and paricharaka and 
to appoint fit and proper .persons to the office of paricharaka, 
and io dismiss them and generally control the paricharaka so 
appointed in the temple during his term. By virtue of this 
decree the first respondent (the archaka) appointed an individual 
as paricharaka. The appellants, trustees, were dissatisfied with 
the conduct of this paricharaka and ejected him from office. 
Thereupon the first respondent brought an application, claiming 
that the appellants should be punished for disobedience to the 
decree of 1896.- When the application was actually heard, the 
only relief claimed actually was a recognition of the first 
respondent’s right under the decree and costs. Both the Courts 
below have held that by virtue of the decree of 1896 the archaka 
is solely entitled to appoint, control and dismiss the person who 
performs the functions of paricharaka. 

` In appeal it was contended that even under the terms of 
the decrée this sole right was not vested in the archaka but 
that the general powers of the trustee enabled the trustee also 
to exercise disciplinary control.. I cannot accept this conten- 
tion. The-decree seems.to me to be perfectly plain as conferring 
the right of appointment, dismissal and control solély on the 
archaka. . 
. It remains, however, to consider whether this AR is in 

full force. and ‘effect, Having regard to subsequent judicial and 
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statutory changes. In a suit of 1912 there was a scheme framed 
for the temple whereunder.powers of appointment of non-mirast 
servants and punishment of mirasi servants were vested in the 
additional trustee. This scheme appears to have been referred 
to in the proceedings in the Court below but the actual instru- 
ment was not exhibited. It is not, however, necessary to go in 
detail into the effect of the scheme decree, for there has been a 
subsequent statutory enactment which has substantially the 
same effect. S. 43 of the Madras Hindu Religious Endowments 
Act provides that: ; 

“ All office-holders and servants attached to a temple or in receipt of any 
emolument or perquisite from the temple shall be under the orders and 
control of the trustee; and the trustee may fine, suspend, remove or dismiss 
any of them for breach of trust, etc.” 

S. 79 of the same Act provides that: 
“Save as otherwise expressly provided in or under this Act, nothing 
herein contained shall affect any established usage of a mutt or temple, etc.” 
It is argued that S. 79 has the effect of saving this decree 
of 1896 which is not expressly affected by any provision of the 
Act. I cannot accept this contention. It seems to me that the 
terms of S. 43 contain an express provision vesting solely in 
the trustee a power of disciplinary control which is entirely 
inconsistent with, and abrogatory of, the power given under the 
decree. It is argued that the paricharaka is not an office-holder 
but a mere deputy for the arckaka in whom the paricharaka 
office is vested. This argument seems to me to ignore the facts. 
The person who actually performs ‘the functions of the pari- 
choraka office is the person who has been ejected from office by 
the appellants. It is true that he was admitted into the office 
owing to the appointment by the first respondent. But having 
been so appointed, so long as he performs the functions of the 
paricharaka office, it being certainly an office attached to the 
temple, he is an office-holder attached to the temple and by 
virtue of S. 43 of the Act the power of punishment and 
dismissal in respect of that office-holder vests in the trustee. 
It cannot, I think, be contended that the inconsistent power of 
control based on the decree of 1896 can any longer have force 
in view of the express statutory provision under S. 43 of the 
Hindu Religious Endowments Act. In this view I allow the’ 
appeal and dismiss the execution petition with costs throughout 
as against the first respondent here. _) e 


S. V. V, Appeal sili: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATARAMANA RAO AND Mm: 
Justice ABDUR RAHMAN. . 


Kesavamattam Koda Nayakamma.. Appellant” (1st Defendant) 


v. 
. Edara Venkayya ahd another .. Respondents (Plointiff and 


2nd Defendant). 
Mortgage—Want of dwe proof of execution—Unsustoinabibity of decree 


on mortgage—If money decree com be passed on the personal covenant in the 
document, 


Where a mortgage-deed bas not been proved to be duly executed anda 
decree on the mortgage cannot be sustained it is open to the Court to pass a 
money decree on the strength of a personal covenant containéd in the docu- 
ment. 

Kunhu Motdin v. Madhava Menon, (1908) 19 M.L.J. 584: LL.R. 32 Mad. 
410 (F.B.), followed. 


Appeal against the decree of the District Court of West 
Godavari at Ellore in O. S. No. 59 of 1933 and petitions praying 
that in the circumstances stated therein the High Court will be - 
pleased to scale down the debt in the above appeal in accordance 
with the provisions of the Madras Act IV of 1938. 

Y. Satyanarayana for Appellant. 

M. S. Ramachandra Rao, D. R. Krishna Rao and C. y. 
Dikshitulu for Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an appeal from the decree 
of the learned District Judge of West Godavari ina suit instituted 
on a mortgage executed by defendants 1 and 2 in favour 
of the plaintif. The second defendant is the son-in-law of the 
first- defendant. The property mortgaged is a house in Ellore. 
It is the case of the plaintiff that the property solely belongs to 
the first defendant. It is the case of the first defendant that 
the property belonged to her. husband. It is not necessary to 
determine that question. The second defendant admitted the 
claim. The main defence of the first defendant was that the 
mortgage was not executed by her, that she was an ignorant and 
illiterate woman, and the second defendant was in a position to 
dominate. her and the suit document was vitiated by fraud and 
undue influence. The learned Judge on a consideration of the 
evidence came to the conclusion that the first defendant had not 





“A 1 No. 11 of 1936 and 8th Au X 
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made out the case sot fd and ‘indie ETA He found in 
favour of the plaintiff in regard to the execution of the mortgage 
and gave a decree for the amount Claimed. This appeal is by 
the first defendant. 

In appeal the main point urged before us is that the mort- 
gage is unenforceable because the plaintiff failed to ‘prove due 
executioh of the suit document. The contention is that under 
S.°59 of the Transfer of Property Act a mortgage of the 
description sued on must be signed not only by the mortgagor 
but must be attested by two attesting witnesses in the presence 
of the executant and there is no proof of such a valid attestation. 
When a defendant denies execution of the mortgage alleged to 
have been executed by him, it is incumbent on the mortgagee, to 
prove due execution of the same, that is, execution in accordande 
with law. He must prove that the mortgagor signed the’dotu- 
ment in the presence of two attesting witnesses who must have 
seen the executant sign the document or received an acknowledg- 
ment from him of his having signed the document and each one 
of the attestors must have signed the dotument in the presence 
of the executant. The mortgage-deed in this case purports to 
be attested by two witnesses, P. W. 1 and one Perimella 
Venkatasubba Rao. Only oné attesting witness has been called, 
that is, P. W. 1. He has deposed that he saw the first defendant 
put her thumb impression on the document but he does not 
depose that he signed itin her presence, He did not say anything 
about the other attesting witness signing it. In order to supply 
this lacuna Mr. Ramachandra Rao on behalf of the mortgagee 
sought in aid the deposition of P. W. 2, the writer of the 
document, one Turimella Suryanarayana. He contends that a 
writer can be au attesting witness. Whether a writer can be an 
attesting ‘witness depends on the circumstances of each case. 
Assuming the writer can be treated as an attesting witness, ‘the 
one essential element of attestation is wanting in this case. The 
writer does not depose that he signed the document in the 
presence of the executant. Mr. Ramachandra Rao submits that, 
having regard to the circumstances of this case; itis open to ys 
to presume that P. W. 1 and the writer must have affixed their 


signatures in the presence of the executant. So far'as P. W, 1 
is concerned it seems to us to bevery doubtful’ whether he was 


actually present’ at the time when the ‘first ‘defendant’ put Het 
A fs 


Nayakanima 
Venkayya. 
Venkata- 
ramarri 
Rao, J, 
a l 
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thumb impression. A suggestion was made in the cross- 
examination of P. W. 1 that he did not attest the document in 
the residence of the plaintiff but elsewhere. ‘In the cross- 
exainination of P. W. 2 it was elicited that when the document 
was being written P. W. 1 was not there but the second defendant 
brought P. W. 1 as he was going along the road to attest the 
document. The evidence as to the presence of P. W. 1 at the 
time of execution is unsatisfactory. With regard to P. W. 2, 
on an examination of the document it will be seen that he does 
not sign the document as a writer but there is a statement that 
the writing of the document is of Turimella Suryanarayana. It 
cannot be said that that statement amounts to attestation within 
the meaning of the law. The statement indicates that it was 
not intended that he should sign as an attesting witness. But 
even assuming as we have said that he intended to sign that 
document as an-attesting witness, he does not depose that he 
wrote the said statement in the presence of the first defendant 
and all that he says is that the first defendant was present when 
he was writing Ex. A. On the evidence we are not inclined to 
presume that all the attesting witnesses including the writer 
were present at the time when the first defendant put her thumb 
impression and that all persons being at the same place it would 
have been possible for the first defendant to witness the signature 
by the attesting witnesses and the writer. We are therefore 
reluctantly forced to come to the conclusion that the mortgage- 
deed has not been duly proved to be executed by the first defen- 
dant and a decree on the mortgage cannot be sustained and « 
must be set aside. But Mr. Ramachandra Rao contends that 
there is a personal covenant in the document and on the strength 
of that personal covenant it is open io us to pass a money 
decree in favour of the plaintiff for the amount claimed. This 
can be done. (Vide Kunhu Moidin v. Madhava Menoni.) 
Therefore, while we set aside the mortgage decree as passed by 
the lower Court, we pass a decree against the defendants for 
the amount claimed in the plaint with interest at the contract 
rate up to date of plaint and at 6 per cent. from date of 
plaint. 

- As far as costs are concerned as this point was not specifi- 
cally raised in the Court below the proper order we should pass 





1, (1908) 19 M,L.J. 584: ILL.R. 32 Mad, 410 (F,By). 
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is to direct the parties to bear their costs in this appeal but the 
plaintiff will have his costs in the Court below as decreed. 

Both the defendants claim they are agriculturists and they 
are entitled to get relief under the Agriculturists Relief Act. 
The petitions filed by them will be sent down to the lower Court 
for an enquiry into the question whether the defendants are 
agriculturists; and if they are found to be agriculturists, the 
lower Court will give them relief under the Act and the decree 
we have passed against them will be subject to the relief they 
will get on the said petitions. It is open to the plaintiff to 
oppose the said petitions and raise all objections which are open 
to him. 

K. S. ———-— Appeal dismissed. 

[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Sip ALFRED Henry Lionget Lracu, Chief 
Justice, MR. JUSTICE GENTLE AND MR. JUSTICE SOMAYYA. 


The Commissioner of Income-tax, 
Madras .. Applicant* (Respondent) 
v. 
Voora Sreeramulu Chetty .. Respondent (Petitioner). 


Income-tax Act (XI of 1922), S. 66-A (2)--Apbplication under S. 66 (3) 
on refusal by Commissioner of application under S. 66 (2) read with S. 33— 
Reference to Full Bench—Latter holding order prejudicial—Order under 
S. 66 (3) directing reference—Appeal to Privy Council—A pphcation for leave 
—Competency—Jurisdiction of High Court to grant ceritficate—Letlers Patent 
(Madras), cls. 39 and 40. 

The Commissioner of Income-tax having refused to state a case under 
S. 66 (2) of the Income-tax Act read with S. 33, on a question arising under 
S. 25 (3), the assessee applied to the High Court under S. 66 (3). The High 
Court, feeling some doubt as to the correctness of a prior decision relied on 
by the Commissioner, made a reference to a Full Bench of five Judges, who 
held that the prior decision was wrong, and that an order refusing to interfere 
with a prejudicial order was itself prejudicial. The High Court, on receipt 
of this answer of the Full Bench, directed the Commissioner of Income-tax 
to state a case on the point of law involved. The Commissioner then applied 
for a certificate permitting an appeal to the Privy Council. 

Held, (1) that High Court had no jurisdiction to grant a certificate of 
appeal under S. 66-A (2) of the Income-tax Act; 

(2) that an appeal did not lie under cl 39 of the Letters Patent from a 
decision of the High Court upon acase stated and referred to the Court 
under the Act, since the decision was merely advisory, and, therefore, was 
not a final judgment, decree or order within the meaning of the clause; 


*Application for leave to appeal to His Majesty 7th March, 1939, . 
in Council in O, P, No. 146 of 1938, 


F.B. 


Commis- 
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(3) that the direction given to the Commissioner to state a case being an 
interlocutory order in a matter in which the Court was required to actin an 
advisory capacity and the reference to the Full Bench forming part of the 
interlocutory proceedings, there was no appeal, and the High Court had no 
jurisdiction to granta certificate under cl. 40 of the Letters Patent. 


Tata Iron and Steel Co, Lid. v. Chief Revenue Authority, Bombay, (1923) 
45 M.L.J. 295: L.R. 50 L.A, 212: LL.R 47 Bom. 724 (P C.), followed. 


Application for leave to appeal to His Majesty in Council 
in Original Petition No. 146 of 1938, the judgment in which is 
reported as Sreeramulu Chetty v. Commissioner of Income-tax, 
Madras}. 

M. Patanjali Sastri for Commissioner of Income-tax. 

K. Bhimasankaran for Respondent. 

The Court delivered the following 

Jupements. The Chief Justice —This is an application for 
a certificate permitting an appeal to His Majesty in Council 
from an order of this Court in an income-tax matter. The 
respondent has taken the preliminary objection that this Court 
has no power to grant a certificate in this case. 

The respondent applied to the Commissioner of Income- 
tax to state a case on a question arising under S. 25 (3) of the 
Income-tax Act. The Commissioner, relying on the decision of 
this Court in Venkatachalam y. Commissioner of Income-tax, 
Madras?, refused to state a case on the ground that the order 
was not prejudicial within the meaning of S. 66 (2) read with 
S. 33. In Venkatachalam v. Commissioner of Income-tax, 
Madrasa, an application was filed in the office of the Income-tax 
Officer for a refund of income-tax under the provisions of 
S. 48 of the Act. The application was rejected and the 
Commissioner refused to interfere by an order under S. 33. 
The applicant then applied to this Court under S. 66 (3). As 
the order of the Commissioner was not one enhancing the 
assessment andas it was considered that it wasnot “prejudicial” 
to the petitioner the Court held that the application by him to 
the Commissioner under S. 66 (2) was incompetent. As some 
doubt was felt as to the correctness of this decision when the 
case out of which the present application arises came before the 


Court a reference was made to a Full Bench of five Judges, and 


the answer giyen to the reference was that an order refusing te 
interfere with a prejudicial order was itself prejudicial. 








1. (1939) 2 M.LJ. 68: LL.R. 1939 Mad. 388 (F.B.). 
2. (1934) 68 MJ, 227: LR, 58 Mad. 367 (F.B,), 
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Consequently it was held that Venkatachalam v. Commissioner 
of Income-tax, Madras, had been wrongly decided. On receipt 
of the answer given by the Full Bench to the question referred 
the Bench dealing with the petition directed the Commissioner 
of Income-tax to state a case on the point of law involved. The 
Commissioner of Income-tax desires to challenge the correctness 
‘of the decision of the Full Bench in‘an appeal to His Majesty 
in Council. l 

S. 66-A (2) provides that an appeal shall lieto His Majesty 
in Council from any judgment of the High Court delivered on a 
reference made under S. 66 in a case which the High Court 
ċertifies to be a fit one for appeal. Mr. Patanjali Sastri, on 
behalf of the Commissioner of Income-tax, concedes that the 
Court has no jurisdiction to grant a certificate under S. 66-A 
(2), but says that it has power to do so under cl. 40 of the 
Letters Patent. Cl. 40 has to be read in conjunction with cl. 39. 
CL 39 gives a right of appeal to the Privy Council ina matter 
not being of criminal jurisdiction, from a final judgment, decree 
or order made on appeal and from a final judgment, decree or 
order made in the exercise of original jurisdiction by Judges of 
the High Court or of a Division Court from which an appeal 
does not lie to the High Court under cl. 15 of the Letters Patent. 
Then follows a proviso to the same effect as the provisions of 
Ss. 109 and 110 of the Code of Civil Procedure. Cl. 40 pre- 
vides that the Court, atits discretion, may grant leave to appeal 
from a preliminary or interlocutory judgment, decree or order, 
in a proceeding contemplated by cl. 39, subject to the same 
rules, regulations and limitations which apply to appeals from 
final judgments, decrees or orders. 

In the case of Tata Iron and Steel Company, Limited v. 
Chief Revenue Authority of Bombays, the. Judicial Committee 
held that an appeal did not lie under cl. 39 of the Letters Patent 
of the Bombay High Court (which corresponds to cl. 39 of the 
Letters Patent of this Court) from a decision of the High 
Court. upon a case stated and referred to the Court by the 
Income-tax Act, 1918, since the decision was merely advisory 
and therefore was not a final judgment, decree or order within 
the meaning of the clause. In that case it was not argued that 
the decision was an interlocutory judgment, order or decree 


1. (1934) 68 M.L.J. 227: I.L.R, 58 Mad. 367 (F.B.).- 2 
2, (1923) 45 M.L.J. 295: L-R. S0 LA. 212: LL.R. 47 Bom, 724 (P.C). 
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within the meaning of cl. 40, but the argument is advanced here. 
It is said that the judgment of this Court in the Full Bench 
reference constitutes an interlocutory judgment within the 
meaning of that clause and that the order directing the Commis- 
sioner of Income-tax to state a case based on the judgment of 
the Full Bench is also within the clause. In my opinion these 
contentions cannot be maintained. If there is no appeal from a 
final order in an income-tax matter, apart, of course, from the 
appeal now given under S. 66-A (2), it is difficult to under- 
stand how there can be an appeal from an interlocutory order in 
such a matter. I regard the direction which was given to the 
Commissioner of Income-tax to state a case as being an inter- 
locutory order in a matter in which the Court was required to 
act in an advisory capacity and the reference to the Full Bench 
formed part of the interlocutory proceedings. Tata Iron 
and Steel Company, Limited v. Chief Revenue Authority of 
Bombay! is final on the question whether there is an appeal 
when the Court is acting merely in an advisory capacity under 
the Income-tax Act and it covers the present case. 


The opinion which I have expressed receives support from 
the decisions in E. M. Chettyar Firm v. Commissioner of 
Income-taxa and Delhi Cloth and General Mills Co. v. Income- 
tar Commissioner, Delhis and Mr. Patanjali Sastri admits that 
this Court has followed the decision in E. M. Chettyar Firm v. 
Commissioner of Income-iax® in an unreported case. There 
is a decision of the Lahore High Court—Feroze Shah v. 
Commissioner of Income-tax4—which conflicts with the decisions 
I have just mentioned, but it is not necessary to discuss it 
because we are bound by the decision of this Court. 


For these reasons I would hold that the objection taken by 
the respondent is well-founded and that as the case now stands 
this Court has no jurisdiction to grant a certificate. The 
respondent is entitled to the usual costs, Rs. 100. 


_ Gentle, J—I agree and wish to add a few words. It is 
conceded that under S. 66-A (2) of the Income tax Act there is 
no authority for this Court to grant a certificate in this matter 


1, .(1923).45 M.L.J. 295: LR. 50 LA, 212: LL.R. 47 Bom, 724 (P.C). 
2 (1930) I.L.R, 8 Rang. 435. 3. (1927) 2 LT.R. 439.. 
4. (1931) LL.R, 12 Lah. 166 (F.B.). 
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permitting an appeal to His Majesty in Council, and the applica- 
tion is really based upon the provisions of cl. 40 of the Letters 
Patent. This clause does provide an appeal from a preliminary 
or interlocutory decision “as aforesaid.” “As aforesaid”, it is 
conceded by Mr. Patanjali Sastri refers to the proceedings 
contemplated by cl. 39 of the Letters Patent. In my opinion 
this matter is not a final judgment, decree or order within the 
contemplation of cl. 39. Since it has been held by their Lord- 
ships of the Judicial Committee in Tata Iron and Steel Company, 
Limited v. Chief Revenue Authority of Bombayı, that there is no 
appeal under cl. 39 of the Letters Patent from a decision of the 
High Court in an income-tax matter it must follow that there 
can be no appeal and no authority for this Court to grant a 
certificate permitting an appeal to His Majesty in Council under 
the provisions of cl. 40 of the Letters Patent. For these reasons 
T agree with the views expressed by my Lord the Chief Justice 
that this application should be dismissed. 

Somayya, J.—I agree. 

K. C. Certificate refused. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, Justice Burn AND Mr. JUSTICE STODART. 

T.S. P. L. P. Chidambaram 





Chettiar .. Appellani* (Petitioner) 
i v. 
Murugesam Pillai minor and 
others .. Respondents (Respondents 
Nos. 2 to 4). 


Limitation Act (IX of 1908), Art, 182 (5)—Final order—Meaning of— 
Order to remedy defect—Whether ‘step in aid’ of execution. š : 

The wording in Art. 182 (5) of the Limitation Act ‘the date of the final 
order, passed on ag application made in accordance with law to the proper 
Court’ means the last final order. It cannot mean merely last in point of 
time. That article does not seem to provide for the case where an order is 
passed by the Court ona defective application, An application which does 
not conform to the requirements of O. 21, rr. ilto 14 and which for that 
reason has to be kept in abeyance, if the judge so wishes, to permit the 
defect to be remedied, is not an application made in accordance with law. 
Even, therefore, if the direction allowing time for the remedy of the defect 
is regarded as an ‘order’ of the Court, it would not bean order passed on an 
application made in accordance with law. 

Judgment of Stodart, J, in ©. R. P. No. 682 of 1933 and Motiaya 
Padayachi v. Rajagopalan, (1936) M.W.N. 547, disapproved. 


1. (1923) 45 M.L.J: 295: L.R. 50 LA. 212: LL.R. 47 Bom. 724 (P.C.). 
* A.A, O. No. 157 of 1938. 26th April, 1939, 


Somayya, J. 


Burn, J. 
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Kitoi v. Offictal Receiver, West Tanjore, (1936)71 M.L. J. 336; Muthu 
Rama Reddi y. Motilal Daga, 1.L.R. 1938 Mad. 326 and Municipal Conncil, 
Tanjore v. Sundaresan, (1939) 1 M.L.J. 87, relied on. 

“Appeal against the order,of the Court of the Subordinate 
Judge of Trichinopoly dated 11th October, 1937 and made in ` 
E. P. No. 216 of 1936 in O. S. No. 157 of 1924. 


- S5. T. Srinivasagopalachariar, K. Rangaswami- Aiyangar, 
T. R. Srinivasa Aiyongar and E. A. -Viswanathan for 
Appellant. ; a 


K. G. Srinivasa Aiyar for Respondents. 
The Court delivered the following 


JupemENts. Burn, J.—The only point in this appeal is one 
of limitation. The appellant’s father got a decrée in O. S. 
No. 157 of 1924 on the file of the Subordinate Judge of 
Trichinopoly on the 29th of June, 1925. The appellant-is his 
adopted son. He presented his petition in execution (E. P. 
No. 216 of 1936) on the 27th of June, 1936, and the learned 
Subordinate Judge has beld that it was barred by limitation on 
the, ground that it was not presented within three years after 
the final order passed on a previous application made in accord- 
ance with law to the proper Court for execution or to take some 
step-in-aid of execution—Art. 182 (5) of the Limitation Act. 


The execution petition presented on the'27th of June, 1936, 
is the fifth of the execution petitions presented by this decree- 
holder. The first was filed on the 3rd of November, 1927, 
praying for arrest of the defendant; it was dismissed on the 
7th of January, 1928, as the judgment-debtor was not found 
for arrest. The second. execution-petition was presented on the 
3rd of November, 1930. This was returned on the 4th of 
November, 1930, with an endorsement requesting the petitioner 
to` show .how he was entitled to attach a sum of ‘money in 
deposit in O. S. No. 6 of 1925. After two extensions of time 
had. been- given, learned Counsel for the petitioner re-presented 
this petition on the 24th November, 1930, with an‘ explanation. 
The petition was then returned on the 26th of November, 1930, 
with ‘an endorsement. that the permission of the Court must be 
obtained to proceed: against the properties in the hands of the 
Rectiver appointed: by the Court. Two weeks’ time was allowed 
for ‘this: -This endorsement was not complied with. The next 


= 
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application was filed « on the 3rd of March, 1931 and the second 
E. P. was ‘filed’ along with it with the remark: 

“On 3rd November, 1930, petition was put in, but it was returned. It 
was not re-presentéd, it is filed herewith.” 

On this petition, on the 5th of March, the lower Court 
again required the petitioner to obtain the permission of ‘the 
Court to proceed against the properties in the hands of the 
receiver appointed by the Court in O.-S. No. 6 of 1925 and 
allowed two weeks’ time for complying with this. After two 
extensions, this was re-presented on the 6th of April with an 
application for permission to proceed against the receiver. It 
was again returned by the lower Court on the 7th of April with 
a requisition that the description of property sought to beattach- 
ed should be amplified and that the extent and Survey Nurabers 
should be given. One week’s time was allowed for this. On 
the 15th of April, the petitioner’s pleader prayed for 15 days’ 
time to obtain the necessary extracts from the Survey registers. 
On the 25th of June, 15 days’ further time was prayed for and 
granted by the Subordinate Judge i in his order dated the 30th of 
June, 1931. The requisition. was however not complied with 
and this petition did not come back to the Court until the 30th 
of June, 1934, when the fourth E. P. was filed. In that, as in 
the third, the petitioner stated that he had put in previous execu- 
tion petitions on the 3rd of November; 1930, and the 3rd of 
March, 1931, but they had been returned to him and therefore 
he said, they were presented along with the fourth. This was 
returned on the 3rd of July, 1934, with an endorsement requir- 
ing the petitioner firstly to file an affidavit with regard to the 
legal representatives of the decree-holder (this petition was 
presented by the present appellant the adopted son’of the original 
decree-bolder) ; secondly, to obtain the consent of the vakil who 
had appeared in the prior execution proceedings; thirdly, to put 
in a guardian petition for the minor legal representatives of-the 
judgment-debtor; and fourthly, to produce the Revenue extracts 
which had already been called for on thé previous two execution 
petitions. The petitioner did not comply with these requisitions 
but appears to have applied for further time, for, on the 18th 
July, 1934, the lower Court has endorsed, “Time granted till 
9th Atigust, 1934.” The petitioner having taken this petition 
back, nothing more was heard of-it-until the 27th of June, 1936, 
when he presented E:-P. No. 216 of 1936. He then produced 

85 
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the second, third and fourth petitions with an endorsement on 
each of them in these words: 


“ Asa fresh petition is filed herewith, this petition may be dismissed.” 


Now, the learned Subordinate Judge has held that none of 
the orders passed on the second, third and fourth execution 
petitions can be considered to bea “final” order within the 
meaning of Art. 182 (5) of the Limitation Act. The last final 
order on an execution petition is dated the 7th of January, 
1928, and the execution petition presented on 27th of June, 
1936, is long out of time. 


Hence this appeal by the decree-holder. His contention is 
that his E. P. No. 216 of 1936 is not barred by limitation 
because it was presented within three years from the 30th of 
June, 1934, when the fourth E. P. was finally returned to him; 
the fourth E. P. was presented within three years of the 30th 
June, 1931, when the third E.P. was returned to him, and the 
third E.P. was presented within three years of the 26th of 
November, 1930, when the second E.P. was finally returned to 
him. The second E.P. was presented on the 3rd of November, 
1930, within three years of the 7th of January, 1928, on which 
date the first E.P. had been dismissed. 


The question is: what is the meaning of the words “final 
order” in Art. 182 (5) of the Limitation Act? Learned 
Counsel for the appellant contends that it means simply the last 
order in point of time. He relies on the decision of Mr. Justice 
Pandrang Row in Mottaya Padayachi v. Rajagopalani and 
the decision of Mr. Justice Stodart in C. R. P. No. 682 of 1933 
reported in the same page. On the other hand, learned Counsel 
for the appellant recognises that there are two decisions of Divi- 
sion Benches of this Court subsequent to these decisions of 
single judges in which it has been held that ‘final’ does not mean 
merely last in point of time. These are the cases of Kesavuloo 
v. Official Recciver, West Tanjore? and Muthu Rama Reddi v. 
Motilal Daga®. There is also a decision of my own sitting 
singly, reported in Municipal Council, Tanjore v. Sundaresans, 
In the case of Kesavuloov. Official Receiver, West Tanjore3, 
Venkatasubba Rao and Cornish, JJ., have shown that: ‘final’ in 





1. (1936) M.W.N. 547. 2 (1936) 71 M,L.J. 336. 
3. IL.R. 1938 Mad. 326. 4. (1939) 1 M.L.J. 87, 
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Art. 182 (5) cannot be taken as meaning merely last in point of 
time. Mr. Justice Venkatasubba Rao points out that the word 
‘final’ occurs not only in cl. (5) of Art. 182 but also in cls. (2) 
and (6) and the meaning of the word ‘final’ in cl. (2) has been 
considered by their Lordships of the Privy Council in Batuk 
Nath v. Munni Deti and Abdul Majid v. Jawahir Lal. The 
latter case, in my opinion, is very much in point. Art. 182 (2) 
provides that the three year period of limitation for execution 
of a decree shall run, when there has been an appeal, from: 
“ The date of the final decree or order of the appellate Court. . . Ate 
In the first of the cases before the Privy Council, an appel 
iwas preferred to the Privy Council and it was dismissed for 
want of prosecution under r. 5 of the Order in Council of 1853. 
It was contendéd on behalf of the assignee-decree-holder that 
the date on which the appeal had been dismissed by the Privy 
Council was the date of the final decree or order of the appellate 
Court, and that the decree could be executed within three years 
from that date. This contention was disallowed by their Lord- 
ships. They held that in such case, there was no final order of 
the Privy Council within the meaning of Art. 179 (2) as it was 
then, corresponding now to Art. 182 (2). In the latter case 
again it was contended that the date of the dismissal by the 
Privy Council was the date of the final order or decree. Lord 
Moulton observed that: 


“ The order dismissing the appeal for want of prosecution did not deal 
judicially with the matter of the suit and could in no sense be regarded as 
an order adopting or confirming the decision appealed from, It merely 
recognised authoritatively that the appellant had not complied with the 
conditions under which the appeal was open to him, and that therefore he 
was in the same position as if he had not appealed at all.” 


In my opinion, this is the test to be applied in cases like the 
present. If an execution petition is returned to the decree-holder 
for some amendment, it is his duty to re-present it within the 
time allowed, or to get an extension of the time allowed, or to 
show cause why he should not comply with the requisition, or to 
pursue the matter in some way until he gets what can be properly 
déscribed as a final order upon it. If having received back his 
execution petition,he takes no further action upon it, then he should 
be treated in my opinion asif he had never put in his petition at 
all. This is what I said in my judgment in Municipal Council, 


1. (1914) 27 M.L.J. 1: L-R. 41 LA. 104: LL R. 36 All. 284 (P.C). 
2, (1914) 27 M.LJ. 17: LL.R. 36 All. 350 (P.C.), 
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Tanjore v. Sundaresan!. It is not, in my opinion, permissible 
for a decree-holder to extend the period of limitation by simply 
failing to re-present an execution petition returned for rectifica- 
tion. The proper way to deal with such a petition as that is to 
treat it as not having come into existence at all. In the present 
case, the first execution petition, as I have already said, was 
dismissed on the 7th of January, 1928; the second execution 
petition was filed on the 3rd of November, 1930, and was last 
returned to the petitioner on the 26th of November, 1930, 
requiring him to get the Court’s permission to proceed against 
the properties in the hands of the receiver and giving him two 
weeks’ time to do so. Now he did not bring this back until the 
3rd‘ of March, 1931, and when he brought it back, he did not 
comply with the requisitions; he did not pray for excusing the 
delay in complying with the requisitions; he did not ask that 
anything whatever should be done with the second execution 
petition; he merely filed it with the third execution petition 
presented on the 3rd of March, 1931. Now, on the 3rd of March, 
1931, execution was barred because that was already more than 
three years after the 7th January, 1928, when the first execution 
petition had been dismissed. As I have already said, the third 
execution petition was dealt with in the same way as the second 
and therefore no judicial determination of it has been made but 
it is quite conceivable that if the third. execution petition had 
been re-presented in proper time, it would have been dismissed 
as barred by limitation. Certainly it would have been necessary 
to dismiss the second execution petition as barred by limitation 
when it was re-presented on the 3rd March, 1931, unless the 
petitioner had been able to- persuade the Court to excuse the 
delay in re-presentation. If the delay were not excused, then this 
petition would have had to be treated as if it had been presented 
för the first time on the 3rd March, 1931, and that was beyond 
the period ‘of limitation. Learned Counsel has suggested that 
we should refer this matter to a Full Bench because Mr. Justite 
Pandrang Row, in spite of the decision of a Bench of this Court 
in Kesavuloo v. Official Receiver, West Tanjore®, in 1936, 
still ‘adhered in 1937 to his former opinion—vide Chidambara 
Nadar v. Rama Nadar8 and again in A. K. Narasimha Aiyar 
vi Veerappa Chetiiars. I regret I do not consider that this is a 





1, > (1939) M.W.N. 426, 2. (1936) 71 M.L.J. 336, 
3. (1937) 4 M.L.J. 453 (F.B.). 4. A. A.A O. No. 138 of 1937, 
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cory 


sufficient reason for referring this matter to a Full Bench. As 
I have already said there are two Benches which have already 
expressed the view that ‘final’ in Art. 182 (5) cannot be 
interpreted as being merely the last in point of time. With 
respect, I think those decisions are correct. > ‘Final’ is a word 
which has many meanings but all of them I think involve the 
notion of putting an ‘end’ to something. It is not possible to 
call an order a “final order” unless it puts an end to something 
or other. Now, in my opinion, it is impossible to say of any of 
these orders of return on the second, thirdand fourth execution 
petitions that they put an end to anything. They were expressly 
orders requiring the petitioner to do something more in order 
that the Court might proceed with his execution petition. They 
did not contemplate the end of that execution petition at all. 
Learned Counsel for the appellant wishes us io say that such 
orders as these ought to be construed asif they contained further 
clauses. He says that when an execution petition is returned 
for amendment within 15 days it ougnt to be read as if-it 
contained a statement that in default of re-presentation within 
15 days, it should stand dismissed. I am not able to accept this 
contention. Art. 182 (5) refers expressly to “the date of the 
final order”. It is not possible for this purpose to bring in some 
fictitious date of an order which has not been passed. Learned 
Counsel for the appellant has relied strongly upon the case of 
Pitambar Jana v. Damodar Guchati'. But that case was before 
the amendment of the Act in 1927 as the ruling shows. It is 
therefore not applicable to this case. Learned Counsel has also 
referred to the decision of Mr. Justice Madhavan Nair in 
Muhammad Abu Bakkar Maracatr v. Ramakrishna Chettiar’. 
What is stated in that decision is that so long as the Court does 
not dismiss a petition, it must be deemed to be still pending. 
With respect I do not think that that principle can be applied 
to execution petitions of this kind where there is a period of 
limitation prescribed. It that view is taken, it is possible, as I 
have pointed out elsewhere, for a decree-holder to extend the 
period of limitation at his will by presenting a defective execu- 
tion petition, and on its return to him by refraining from re- 
presenting it. “This course could be taken before the amendment 
of Art, 182 in 1927, In 1927 it was the date of an execution 








1, (1926) I;LaR. 53 Cal-664, 2 _(1932) 64 M,L.J, 401, 
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petition that gave the start for the period of limitation of three 
years. Any execution petition presented within three years of 
the date of the presentation of a former execution petition -was 
in time. It was therefore possible to present an execution 
petition with no intention of proceeding with it, and to take no 
further steps upon it, for two years and 364 days and then to 
come in with another execution petition. Pandrang Row, J., in 
Mottaya Padayachi v. Rajagopalan! has expressed some views 


about the policy of the amending Act passed in 1927. With 


respect it is not quite self-evident to me that the policy underlying 
the amendment was to give the decree-holder more time. I 
would prefer to follow the views on this subject expressed by 
Mr. Justice Wenkatasubba Rao in Kesavuloo v. Oficial 
Receiver, Wesi Tanjore’. I do not think, therefore, that there 
is any sufficient reason for putting this matter before a Full 
Bench. I am quite satisfied that the execution petitions which 
were returned for amendment and which were not re-presented 
within the proper time cannot save limitation. 

The judgment of the learned Subordinate Judge is, there- 
fore, in my opinion, correct, and this appeal should be dismissed 
with costs. 


Stodart, J —I1 agree with my learned brother. I think that 
my decision in C. R. P. No. 682 of 1933 was wrong. In that 
decision I held that the expression ‘final order’ in Art. 182 (5) 
of the 1st Schedule of the Limitation Act must be construed as 
the ‘last order’ and that a direction of the Court that an appli- 
cation made to it in execution should be amended as if the 
amendment was never made the ‘last order’ on that application. 
On further consideration I think that such a direction is not 
final in the sense in which that word should be construed, namely, 
as putting an end to the application: and I would go further and 
hold that such a direction is not an order at all. It is simply an 
intimation to the applicant that his petition cannot be admitted 
and acted upon unless he supplies the Court with further 
particulars or observes some formality which he has omitted to 
observe. There are in my opinion only three ways of dealing 
with an application for the execution of a decree: and these are 
unambiguously defined in O. 21, r. 17 of the Civil Procedure 
Code. If the application conforms to the requirements of rr. 11 





1. (1936) M.W.N. 547, 2. (1936) 71 M.L.J. 336, 
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to 14 it must be admitted which means that it receives a serial 
number in the execution petition Register and comes on in the 
usual course in open Court for the orders of the Judge. In such 
a case there will be a final order which will effectively dispose 
of the matters raised in the application. Secondly, if the 
application does not comply with the requirements of rr. 11 to 
14 it may be forthwith rejected. Thirdly, and this is the case 
now under consideration, if the application does not comply with 
the provisions of rr. 11 to 14, the Judge, instead of rejecting it 
forthwith, may allow the defect to be remedied and if necessary 
may grant time to enable the applicant to do this. The practice 
universally followed by the Courts is to embody a direction to 
this effect on the application itself and to return it to the party. 
If within the time allowed, the application is not presented 
nothing more is heard of it. In my opinion the direction of the 
Court, stating that the application is defective, that the Court 
allows the defect to be remedied and that the Court grants time 
for that purpose—generally a certain number of days—is not an 
order at all, much less a final order. It sometimes happens that 
a decree-holder makes an application for the execution of a 
decree not with any idea of realising anything towards his 
decree, but in order to extend the time during which it is lawful 
for him to execute his decree. Such an application may be 
perfectly bona fide. He may know at the time that the judgment- 
debtor is not able to pay anything: or he may wish to give the 
judgment-debtor further time to pay, either at the request of 
the judgment-debtor himself or for a variety of other reasons. 
Nevertheless, in his own interesis, it is necessary to present an 
application for the execution of the decree to the proper Court 
lest he should lose his remedy altogether. Since the amendment 
of the Limitation Act in 1927 (Act IX of 1927) the mere 
presentation of an execution application to the proper Court is 
not sufficient to extend the period of limitation. Surely enough 
time has now elapsed for decree-holders to realise that the law 
has been changed and that they must not only present an 
application but must see that it conforms to the requirements of 
rr. 11 to 14 of O. 21 and that it is admitted and finally disposed 
of by an order of the Court. It may occasionally happen that 
an application does conform to the requirements of rr. 11 to 14 
but is nevertheless not admitted but is held in abeyance pending 
the furnishing of some further information which the Court 
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requires but which should not wnopenly be called for till.a. later 
stage.is reached., In that case the attention of the Court may be 
drawn to the fact that the application is one which should be 
under the provisions of r. 17 admitted. and disposed of 
in the ordinary course. Lastly I would like to say that in my 
opinion Art, 182 (5) of the 1st Schedule to the Limitation Act 
does not seem to provide for the case where an order is passed 
by the Court on a defective application.. The relevant words 
are: - ; : ; . 
' “The date’ of the final order, passed onan irait made in accordance 
with law to the proper Court.” 

"> But-an application which does not ‘conform to the require- 
ments of O. 21,- rr. 11 to 14 and which for that reason has to 
be kept in abeyance—if the Judge so wishes—to permit the 
défect to be remedied, is not in my opinion an application made 
in accordance with law., Even therefore if the direction allowing 
time for the remedy of the defect is regarded as an ‘order’ of 


the Court, it would in my view not be an order passed on ag 


application made in accordance with law. If the application. on 
the. other hand were not defective it would necessarily. be 
admitted and a final order would be passed on it jn due course. 
When ii ig defective and no order can be passed on jt except an 
order—if order it can be called—that the defect can be remedied 
in a certain time, it seems to me that it falls altogether outside 
the provisions of Art. 182 (5)... , 
es agree that this appeal ‘must be dismissed with costs. 
K. C> : — / Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT:—SIR ALFRED HENRY “LioNgL LEACH,- Ĉ mar 
Justice AND MR. JUSTICE SOMAYYA. : i ‘a 
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Malabar.Compensation for Tenants Improvements Act (lof 1900), S. 19— 
Clause in a kanom demite—Landlord stipulating for full.value of trees felted 
by tengnt, when not for improvement—Clawse vakd—Full value HOE 
landlord by tenant. s 
S Where w kanom demise contained the following clause 
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“Tf I cut trees-such ag veeti, teak, jack; etc; from the parambas without 
obtaining the written consent of the kovilagam, I shall be answerable for the 
costs of such trees and shall surrender the properties irrespective of the 
twelve years term, if the kovilagam demands it” and the appellant claimed 
by virtue of this clause to recover the full value of the trees felled by the 
respondent, when no improvement was effected to the land by such cutting, 

Held, that there is no limitation in the Malabar Compensation for Tenants 
Improvements Act preventing the landlord and tenant to agree upon such 
terms of the tenancy as the clause above contains. There is nothing which 
contravenes the provisions of S 19 in charging the full value of the trees. 

Kelu Nair v. Viyathan Mahadevi, (1923) 16 L.W. 310, followed. 

Apart from there being no statutory .prohibition of such a clause, it is 
only right that 2 landlord should be allowed to make a stipulation for payment 
oi the full value when the felling is not an improvement ae the meaning 
of the Act. 

Rajah ot Cochin v. Kittunnt Nair, (1916) 32 M.L.J. 295: LL.R. 40 Mad. 
603 (F.B.), referred to. 


Appeal under cl. 15 of the Letters Patent from the judgment. 


of Venkataramana Rao, J., dated 20th November, 1936 and 
passed in S. A. No. 1853 of 1931 preferred to the High Court 
against the decree of the Court of the Subordinate Judge of 
South Malabar at Calicut in A. S. No. 200 of 1930 preferred 
against the decree in O. S. No. 316 of 1929, District Munsif’s 
Court, Manjeri. 

K. P. Ramakrishna Atyar and P. K. Manavikraman Raja 
for Appellant. 

N. R. Seska Aiyar for Respondents. 

The Court delivered the following’ 

JUDGMENTS. The Chief Justice—The appellant was ie 
plaintiff in the suit out of which this appeal arises. He 
is the owner of certain lands in Malabar and in 1923 
executed a kanom demise of the lands in favour of the 
respondent, who executed a counter-part (kychit). The 
demise, which was a renewal ofan earlier demise, was for 
the usual period of twelve years. Although this period has- 
expired, the respondent is still in possession of the property. 
The suit was filed by the appellant to recover a sum of Rs. 643 
from the respondent. Of this amount Rs. 37-7-7 was claimed 
on the ground that the appellant had been compelled to pay to 
Government the land revenue owing to default by the respondent. 
The demise. provided that the land revenue should be paid by 
the tenant. The balance of the claim, Rs. 605-5-5, represented 
a claim for damages for the ‘wrongful selling of 75 teak trees 
growing on the property. Iti is common ground that the trees 
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had not been sown by the tenant, but had grown spontaneously. 
It is also common ground that the appellant’s claim for compensa- 
tion did not exceed the value of the trees as timber. The kanom 
demise contained the following clause :— 

“If I cut trees such as veeti, teak, jack, etc, from the parambas without 
obtaining the written consent of the kovilagam, I shall be answerable for the 
costs of such trees and shall surrender the properties irrespective of the 
twelve years’ term if the kovilagam demands it.” 

The appellant contended that by virtue of this clause he 
was entitled to recover the full value of the trees, there being 
nothing in the Malabar Compensation for Tenants Improve- 
ments Act, 1899, to deprive him of this right. 


The case was tried by the District Munsif of Manjeri, who 
found that the respondent had not defaulted in the payment of 
land revenue and dismissed the suit so far as this claim was 
concerned. He held that the appellant was entitled to compensa- 
tion for the trees which the respondent had cut down, but 
limited the amount to Rs. 37-8-0, which represents 8 annas per 
tree. The appellant accepted the decision of the District Munsif 
so far as it concerned the claim in respect of the money paid to 
Government, but appealed to the Subordinate Judge of Calicut 
on the finding of the District Munsif that he was only entitled 
to compensation at the rate of 8 annas per tree, While holding 
that the appellant was-entitled to an amount of compensation 
larger than that awarded by the District Munsif, the Subordinate 
Judge refused to accept the contention that he was entitled to 
the full value of the trees. He held that the appellant was 
entitled to Rs. 187-8-0 being a quarter of the amount claimed. 
In arriving at this decision the Subordinate Judge apparently 
had: regard to the provisions of S. 10 of the Malabar Compensa- 
tion for Tenants Improvements Act. The appellant then appealed 
to this Court. The appeal was heard by Venkataramana Rao, 
J., who refused to interfere with the decree of the Subordinate _ 
Court. The learned Judge considered that the provision in the 
kanom demise for the payment of the full value of the trees 
was penal and contrary to S. 19 of the Act. In his opinion the 
appellant was only entitled to “reasonable” compensation and 
the amount awarded by the Subordinate Judge was reasonable. 


The question which falls for decision is whether the Act 
precludes a landlord and a tenant from agreeing that the tenant 
shall pay full compensation when he fells trees spontaneously 
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grown during the tenancy and the felling does not constitute an 
improvement to the estate. The scheme of the Act is to provide 
for compensation being paid to a tenant for improvements 
when he is required to quit the land held by him. The main 
sections relating to the payment of compensation are Ss. 9, 10, 
13 and 19. S. 19 relates to an improvement producing an 
increase in the value of the annual net produce. When the 
improvement is not an improvement to which S. 13 applies and 
has caused an increase in the value of the annual net produce 
of the holding, the Court shall determine, as nearly as may be, 
the average net money value of the increase and the number 
of years during which the increase may reasonably be expected 
to continue, and shall then ascertain the present value ‘‘at 6 per 
cent. of an annuity equal to such money value for such number 
of years”, and shall also determine the cost of making the 
improvement. If the present value of the annuity does not 
exceed the cost of making the improvement, the present value 
shall be the compensation to be awarded. If the present value 
of the annuity exceeds the cost of making the improvement, the 
compensation to be awarded shall be the cost together with one 
half of the excess. S. 10 deals with the case where the 
improvement is not an improvement within the meaning of 
S. 9, but consists of timber trees or other useful trees or plants 
spontaneously grown during the period of the tenancy or sown 
or planted by the tenant, or any of the other persons mentioned 
in S.5. Where the improvement is of the nature contemplated 
by S. 10 the compensation to be awarded shall be three-fourths 
of the sum which the trees or plants might reasonably be 
expected to realise, if sold by public auction to be cut and 
carried away. Therefore, under this section if at the end of 
the tenancy there are trees which have been spontaneously 
grown or sown by the tenant the tenant gets three-fourths of 
the value of such trees as timber and the landlord one-fourth. 
By virtue of S. 13 when the improvement consists in the pro- 
tection and maintenance of timber or fruit trees or of other 
useful trees or plants not sown or planted by the tenant or of 
such trees or plants spontaneously grown prior to the commence- 
ment of the tenancy, the compensation to be awarded shall be 
the proper cost of the protection and maintenance. S. 19 says 
that nothing in any contract made after the first day of 
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make improvements and to claim compensation for them in 
accordance with the provisions of the Act. As I have already 
indicated the learned Judge in holding that the appellant was 
not entitled to the full value of the timber felled by the respon- 
dent relied on this section. I fail, however, to see how S. 19 
can apply to a case like the present one. The section merely 
prevents a tenant from entering into a contract which takes 
away or limits his right to make improvements and on the 
termination of the tenancy to claim compensation for them in 
accordance with the Act. When the tenant is required to quit, 
his landlord must pay him three-quarters of the value of the 
trees which have grown spontaneously, but that does not mean 
that the tenant is entitled to commit waste and the respondent 
here committed waste. It was the appellant’s case that the 
respondent had deliberately cut the timber for the purpose of 
selling it to a timber merchant. Before giving his decision 
Venkataramana Rao, J., called for a finding on the question 
whether the felling of the trees was in itself an act of improve- 
ment within the meaning of the Act. He also called for a 
finding whether the felling was for the purpose of building 
farm houses or making any other improvements. The Subordi- 
nate Judge recorded evidence and answered the questions in the 
negative. It was not-necessary for him to hold that the respon- 
dent had cut down the trees for the purpose of selling the timber 
for his own benefit and confined his findings to the wording of 
the issues framed by Venkataramana Rao, J. Before us the 
learned advocate for the respondent conceded ihat the trees were 
felled and that the timber was sold by the respondent for his 
own benefit. He, however, contended that the respondent was 
entitled in law to do this, This argument cannot be maintained, 
as the landlord’s right to compensation for waste committed by 
the’tenant is left unaffected by the Act. Even if the respondent 
had not sold the timber his action in felling the trees would 
still be waste as it did not lead to an improvement to the estate. 


The learned Judge in the course of his judgment, discussed 
at length the decision of this Court in Rajah of Cochin v. 
Kitiunnt Nairi. In that cate the following eatoni was 
‘referred to a Full Bench for decision: i 


“Whether a provision in a Malabar lease that a tenant shall pay kutti- 
kanom or some fee to his landlord in respect of trees cut down is contrary 





1. (1916) 32 M.L.J. 25: TLR. ‘40 Mad. 603 (F.B.). ' 
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to the provisions of S. 19 of the Malabar Compensation for Tenants 
Improvements Act.” : t 


The Full’ Bench consisted of Wallis, - CJ., and Abdur 
Rahim, Oldfield, Srinivasa Aiyangar and Phillips, JJ. They 
all answered the question in the negative. By kuttikanom is 
meant a customary fee of eight annas per tree or some such 
sum as may be agreed upon. It is common ground that the 
word ‘kuttikanom’ only implies the payment of a small charge 
per tree felled. This case is, therefore, an authority for the 
proposition that S. 19 of the Act does not prevent the parties 
from entering into an agreement by which the tenant shall pay 
a small fee in the event of trees being felled by him for the 
purpose of making an improvement. The judgment in Rajah 
of Cochin v. Kittunni Nair! did not deal with the position where 
the felling is not for an improvement, but for the tenant’s own 
purposes. Venkataramana Rao, J., considered that the Court 
dealt with the question on the footing that the felling of trees 
was not an improvement, but this is not so. The Court was 
only concerned with the case of felling of trees for the purpose 
of improvement and deciding whether in such a case the landlord 
was entitled to be paid a small fee in respect of each tree felled, 
notwithstanding the provisions of S. 19. The REBER does 

not support the judgment now under appeal. 

The right of a landlord anda tenant to agree upon the 
terms of the tenancy can only be limited by statute. The 
agreement entered into by the parties in this case does not run 
contrary to the Transfer of Property Act or the Contract Act, 
and unless there is a, provision in the Malabar. Compensation 
{for Tenants Improvements Act which prevents the appellant 
from recovering from the respondent the’ full value of the 
timber felled by him the appellant is entitled to succeed. There 
is clearly no such limitation in the Act and therefore I hold 
that the appellant is entitled to the full amount of the compen 
sation claimed by her. 

I am supported in my opinion by the EN of Rame- 
sam, J., in Kelu Nair v. Viyathan Makadevi a case in which 
the landlord was allowed the full amount claimed by him as 
compensation in respect of trees felled by the tenant. Ramesam, 
J., dealt with the case where the act of felling of trees was an 





1. (1916) 32 M.L.J. 295: ELR 40 Mad. 603 (BB). 
2. (1923) 16 LLW.31, | 


Sreedevi 
s. 
Kurikkal. 


 LeachsCJ. 


> ` A 
L -bOs 


Sreedevi 
a 
Kurikkal. 


Leach, Cy. 


Somayya, J. 


686 THE MADRAS LAW JOURNAL REPORTS. [1939 


act of improvement and the case where it was not. In the first 
case the imposition of a small kuttikanom fee would, he said, 
relying on the decision of the Full Bench in Rajah of Cochin v. 
Kittunni Nair, not contravene the provisions of S. 19, but if 
the fee imposed was the full value of the trees it wouid, he said, 
contravene the section. In a case falling in the second category 
there was notuing which contravened the provisions of S. 19 in 
charging the full value. An examination of the record in the 
case decided by Ramesam, J., discloses the fact that the clause 
in the kanom demise there was of the same nature as the clause 
in this case. 

Apart from there being no statutory prohibition of such a 
clause it is only right that a landlord should be allowed to make 
a stipulation for the payment of the full value when the felling 
is not an improvement within the meaning of the Act. If the 
trees were allowed to grow to maturity the landlord would be 
entitled to one-fourth of the value of the matured trees at the 
termination of the tenancy. The felling of trees before 
reaching maturity would clearly affect his pocket. The Court 
is only concerned here with the felling of trees spontaneously 
grown during the tenancy and my observations are limited to a 
case like the present one. 

For the reasons indicated, I would allow the appeal and 
grant a decree for the full value of the timber, namely, 
Rs. 605-5-5, with costs here and below on this amount. 

Domne: J.—I agree. 

K.C. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE ABDUR RAHMAN. 


Krushnacharana Padhi, minor by f 
- next friend Chinna Padhiyani .. Appellant™ (Plaintif) 
v. ' 
Gourochandro Dyano Sumanto .. Respondent (Defendant). 
Negotiable Instruments Act (XXVI of 1881), S. 87—Alteration of dates 
of execution of document and indorsement of interest paid—Material altera- 
lion—Party suing being minor—Promissory note could be validly sued upon— 
Interpretation of section—Promissory note admissible in evidence—Original 
cause of action for consideration paid existing. 
The rule has now been well established by a series of English cases that 
any alteration or change in an instrument which ‘causes to speak a different 
a ae een E a a aa a 
1, (1916) 32 M.L.J. 295: LL.R. 40 Mad. 603 (F.B.). 
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to the provisions of S. 19 of the Malabar Compensation for Tenants 
Improvements Act.” 


The Full Bench consisted of Wallis, C. J., and Abdur 
Rahim, Oldfield, Srinivasa Aiyangar and Phillips, JJ. They 
all answered the question in the negative. By kuttikonam is 
meant a customary fee of eight annas per tree or some stich 
sum as may be agreed upon. It is common ground that the 
word ‘kuttikanom’ only implies the payment of a small charge 
per tree felled. This case is, therefore, an authority for the 
proposition that S. 19 of the Act does not prevent the parties 
from entering into an agreement by which the tenant shall pay 
a small fee in the event of trees being felled by him for the 
purpose of making am improvement. The judgment in Rajah 
of Cochin v. Kittunni Nair did not deal with the position when 
the felling is not for an improvement, but for the tenant’s own 
purposes. Venkataramana Rao, J., considered that the Court 
dealt with the question on the footing that the felling of trees 
was not an improvement, but this is not so. The Court was 
only, concerned with the case of felling of trees for the purpose 
of improvement and deciding whether in such a case the landlord 
was entitled to be paid a small fee in respect of each tree felled, 
notwithstanding the provisions of S. 19. The judgment does 
not support the judgment now under appeal. 

The right of a landlord and a tenant to, agree upon the 
terms of the tenancy can only be limited by statute. The 
agreement entered into by the parties in this case does not run 
contrary to the Transfer of Property Act or the Contract Act, 
and unless there is a provision in the Malabar Compensation 
for Tenants Improvements Act which prevents the appellant 
from recovering from the respondent the full value of the 
timber felled by him the appellant is entitled to succeed. There 
is clearly no such limitation ‘ih the Act and therefore I hold 
that the appellant is entitled to the full amount of the compen- 
sation claimed by him. 

I am supported in my opinion by tbe judgment of Rame- 
sam, J., in Kelu Nair -v. Viyathan Mahadevis a case in which 
the landlord was allowed the full amount claimed by him as 
compensation in respect of trees felled by the tenant. Ramesam, 
J., dealt with the case where the act of felling of trees was an 


1. - (1916) 32 M.L J. 205: LL.R. 40 Mad. 603 (F.B.). 
2. (1923) 16 L.W. 310. 


Sreedevk 
v, 
Kurikkaly 
Leach, CJ. 


Sreedevi 
v. 
Kurikkal 
Leach, C.J. 


Somayya, J. 


686 THE MADRAS LAW JOURNAL REPORTS. [1939 


act of improvement and the case where it was not. In the first 
case the imposition of a small kuttikanom fee would, he said, 
not contravene the provisions of S. 19, but if the fee imposed 
was the full value of the trees it would contravene the section, 
relying on the decision of the Full Bench in Rajah of Cochin v. 
Kittunni Nairi, In a case falling in the second category there 
was nothing which contravened the provisions of S. 19 in 
charging the full value. An examination of the record in the 
case decided by Ramesam, J., discloses the fact that the clause 
in the kanom demise was of the same nature as the clause in 
this case. 

Apart from there being no statutory probibition of such a 
clause it is only right that a landlord should be allowed to make 
a stipulation for the payment of the full value when the felling 
is not an improvement within the meaning of the Act. If the 
trees were allowed to grow to maturity the landlord would be 
entitled to one-fourth of the value of the matured trees at the 
termination of the tenancy. The felling of trees before 
reaching maturity would clearly affect his pocket. The Court 
is only concemed here with the felling of trees spontaneously 
grown during the tenancy and my observations: are limited to a 
case like the present one. 

For the reasons indicated, I would allow the appeal ‘and 
grant a decree for the full value of the ‘timber, namely, 
Rs. 605-5-5, with costs here and below on this amount. 

Somayya, J.~— I agree. l l 
c RG l ‘Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT cue 

PRESENT :—Mr. Justick AnpuR RAHMAN. f 
Krushnacharana Padhi, minor by 
next friend Chinna Padhiyani.. Appellant* (Plaintif) 
v. i 
Gourochandro Dyano Sumanto .. Respondent (Defendant). 


Negotiable Instirumenis Act (XXVI of 1881), S. 87-—Alteration of dates 
of execution of document and indorsemeni of interest paid—Material aliera- 
tion—Party swing being minor—Promissory note could be validly sued upon— 
Interpretation of sectton—Promissory note admissible in evidence—Original 
cause of action for consideration paid existing. 

The rule has now been well established by a series of English cases that 
any alteration or change in an instrument which ‘causes to speak a different 
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language in legal effect from that which it originally spoke, which changes 
the legal identity or character of the unstrument either in its terms or the 
relation of the parties to it’ isa material change. An alteration in the date 
of a bill of exchange has been stated by the corresponding section of the 
Bills of Exchange Act to be material. Although the Indian Act does not 
clearly say so, yet there is no reason to hold that what would be regarded as 
a material alteration in England should not be held to be so in India. 


The alterations referred to in S. 87 of the Negotiable [nstroments Act 
refers to a deliberate alteration by a party to the instrument or by one on 
whom his interest had devolved and not by a stranger, particularly, when no 
conduct can be imputed to the party in whose interest the alteration has been 
effected or from which either his complicity, laches or negligence may be 
inferred. 

Hongkong and Shanghai Banking Corporation v. Lo Lee Sh, (1928) A.C. 
181: 55 M.L.J. 627 (P.C); Hutchins v. Scott, (1837) 2 M. & W. 809: 150 E. 
R. 984 and Halsbury's Laws of England, para. 287, relied on. 

S. 87 would not therefore stand in the way of a plaintif, who was a 
minor when the alterations were effected, in getting relief on the original 
cause of action. In view of the above interpretation of S. 87 it is unnecessary 
to order an amendment and grant relief on the basis of the consideration 
paid. 

Appeal against the decree of the District Court of Ganjam 
in A. S. No. 84 of 1935 preferred against the decree of the 
Court of the District Munsif of Aska in O. S. No. 399 of 1934. 

B. V. Romanarasu for Appellant. 

B. Jagannadha Das for Respondent. 

The Court delivered the following 

Jupcment,—This appeal arises out of a suit instituted on 
the basis of a promissory note dated the 15th October, 1928, 
executed by the defendant-respondent in favour of one Brojo 
Padhi who died shortly after its execution leaving him surviving 
an adopted minor son the plaintiff-appellant in this case. A sum 
-of Rs. 10 seems to have been paid by the defendant on the 12th 
October, 1931. This payment was‘ endorsed on the back of the 
promissory note and the endorsement was duly signed by the 
defendant. The suit was instituted on the 22nd October, 1934, 
while the plaintiff-appellant was a minor. It appears however 
that two dates in the promissory note were altered before the 
suit was brought. The first alteration was that the figure “1” 
in 15, that is, the date on which the promissory note was executed 
was altered into 2 and thus the promissory note would now 
read as if it was executed on the 25th October, 1928, and not 
on the 15th October. The second alteration was that the figure 
“1” in 12 was substituted by 2 and thus the endorsement by the 
defendant of the payment of Rs. 10 would appear to have been 
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made on the 22nd October, 1931, and not onthe 12th October, 
1931, the date on which the endorsement was actually made by 
the defendant. The District Munsif passed a decree against 
the defendant as the plaintiff was held to have been unaware of 
these alterations but the learned District Judge accepted the 
appeal on the ground. that having regard to the provisions ‘of 
S. 87 of the Negotiable Instruments Act, it was not possible to 
found an action on a promissory note which was proved to have 
been altered ‘in material respects. The plaintiff now appeals. 

In support of his appeal the first contention raised by the 
learned Counsel for the appellant is that’ the alteration in the 
promissory note was not-material in character and the motive 
with which the alteration might have been made was wholly 
irrelevant: ' His second contention is that even if the alterations 
are held to be. material his client who’ was, as stated above, a 
minor at the time when the suit was instituted, did not know 
anything about them and could not in the absence of any 
conduct of his, either fraudulent or ‘negligent, be held to be 
debarred from suing on the basis of the promissory note— 
particularly when the dates of the promissory note and of the 
endorsement of payment were correctly stated in the plaint and 
no advantage was attempted to have been taken.on account of 
these alterations. The third contention raised on behalf of the 
appellant is that even if his first two contentions do not prevail, 
he should at all events be allowed to fall back on the original 
consideration as. although the promissory note might have to be 
declared void, and. unenforceable . on account of the alterations, 
yet it does not. become inadmissible in evidence and the debt 
could not in any case be held to have been extinguished. It was. 
admitted that.the, suit, as framed, was not based on the original 
consideration but this defect, should be, it was alleged, cured by 
a formal amendment which might be allowed by the Court even 
at this stage. Lastly it was urged that a decree should have 
been passed against the defendant on the admission made by 
him as a witness to the effect that the money in regard to 
the promissory note in suit had not been paid and was still 
outstanding. 

The first question to decide is whether the alterations made 
in the promissory note were material in character? 

Since it was conceded on behalf of the respondent that the 
suit could have been instituted, on account of the plaintiff’s 
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minority, not only on the date on which it was actually brought 
but even later, it was vehemently argued on behalf of the 
appellant that the alterations could not be regarded as material. 
L am not however impressed by this argument although it must 
be admitted that the motive of the ‘person making the altera- 
tions is to a large extent immaterial. In order to decide the 
material character of the alteration, one will have to obviously 
confine himself to the alteration and the effect it is shown to 
have produced on the document itself. If the legal identity or the 
character of the instrument have been affected or if the liability 
has been attempted to have been extended by the alteration, it 
must be held to be material and this would be so irrespective of 
the fact whether the alteration isto the prejudiceof the promisor 
or the executant of the instrument or not. The reason behind 
the ruleis based où sound sense and is intended to prevent 
persons from tampering with valuable securities under the 
penalty of not being able to found their claims on them if the 
alterations are found to be material. If the integrity ofa 
contract has been broken and its identity changed either by a 
party to the contract or by one who is entitled to sue on it or 
with their connivance and possibly even when their negligence 
has contributed to the alteration, the instrument incorporating. 
such a contract must be held to have been vitiated. This rule 
can be deduced from a number of cases cited at the bar.. It is 
unnecessary however to refer to all of them and it would be 
sufficient to refer to three English and one old Calcutta case on 
which reliance was placed by learned Counsel for the respon- 
dent. (See Davidson v. Cooperi, Gardner v. Walshs, Master v. 
Millers and Gogun Chunder Ghose v. Dhuronidhur Munduls.) It 
was held in the first case (Davidson v. Cooper!) that a party 
who has the custody of an instrument made for his benefit, is 
bound to preserve it in its original state, and that any material 
alteration will vitiate the instrument.” Lord Denman, C.J., in 
delivering his judgment laid down as a test for determining the 
materiality of the alteration whether the addition gave a diffe- 
rent legal character to the writing and whether it would change 
the nature of the relation of the parties towards each other and 
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their remedies upon it. In the second case the promissory note 
had been altered by adding another party to it. .The alteration 
was apparently of no disadvantage to the defendant and yet the 
Promissory note was held to be invalid as against.the defendant. 
Lord Campbell, C.J., observed: ` 


“ We conceive that the defendant is discharged from his ltability if the 
altered instrument, supposing it to be genuine, would operate differently from 
the original instrument, whether the alteration be or be not to his 
prejudice.” 

The same rule was stated in Master v. Milleri. A study 
of these cases would show that the rule has now been well 
established that any alteration or change in an instrument 
which “causes it to speak a different language in legal effect 
from that which it originally spoke, which changes the legal 
identity or character of the instrument either in its terms or 
the relation of the parties to it” is a material change. It 
might not be out of place to mention that an alteration in the 
date of a bill of exchange has been stated by the corresponding 
section of the Bills of Exchange Act to be material. Although: 
the Indian Act does not clearly say so yet I do not think that 
there is any reason to hold that what would be regarded as 
a material alteration in England should not be held to be so 
in India. Iam, for the above reasons, of opinion that the 
alteration of dates was a material alteration. 


As for the second contention it was conceded on behalf of 
the respondent that the alterations in the promissory note were 
not made either by the minor or by his adoptive father who had 
died shortly after the execution of the promissory note in his 
favour. There was no suggestion that they were made by or 
with the knowledge of his next friend either who is no other 
than his adoptive mother and'with whom the minor was living. 
It was however alleged that the alterations were effected by the 
plaintiffs natural father who had appeared asa witness on 
behalf of the plaintiff. There is no evidence on the record 
from which it could be concluded that the promissory note was 
altered by him although the learned District Judge has on ac- 
count of certain circumstances hazarded that guess. I have con- 
sidered these circumstances carefully. They are inconclusive in 
my opinion and the expression of opinion by the lower appellate 


1. (1791) 1 S. L. C. 803: 4 T.R. 320: 100 E.R. 1042. 
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Court’ must be regarded to be in the nature of a surmise. There 
is no evidence on the record that these alterations were made 
by the plaintiff's natural father. That is why the trial Court 
abstained from giving a definite finding in regard to the person 
who had effected them. The learned District Judge refused to 
believe the statement made by P.W. 1 and since as a natural 
father he was to some extent interested in the plaintiff and he 
was the last person who had admitted to be in possession of the 
promissory note before the suit was brought, the conclusion 
was drawn that these must have been made by him. I have 
already said that it would not be safe to draw this conclusion; 
but even assuming this to be correct, would this be enough to 
debar the plaintiff from maintaining his suit? Learned Counsel 
for the respondent contends that this would be so and urges 
that the question whether these alterations were made with the 
knowledge of the minor plaintiff or with that of his next friend 
is wholly immaterial. The language of S. 87 of the Negotiable 
Instruments Act does, if literally construed, seem to support 
his contention but in view of the fact that this construction 
would lead to most undesirable and absurd results, the question 
is whether one should not have a little measure of freedom in 
construing this section somewhat liberally. But before inter- 
preting the language of this section in the light of certain 
decided cases, it is essential to ascertain whether there is 
anything in evidence which would show whether these alterations 
were made either with the knowledge or complicity of the plain- 
tiff or even with that of his next friend. The plaintiff, as 
observed before, was a minor at the time when the suit was 
instituted and there is nothing on the record which would 
suggest his knowledge or complicity. The same must be said, 
although it is not perhaps necessary, of his adoptive mother, 
who was the plaintiff's next friend when the suit was instituted. 
Moreover there is nothing to show that they, that is, the plaintiff 
and his adoptive mother, were guilty of laches or negligence in 
permitting the promissory note to go out of their custody. The 
plaintiff was a minor and the next friend was an old Indian 
lady who would have found it difficult to look after the estate 
left by her deceased husband without the help of servants and 
persons who took an interest in their affairs. The question to 
decide is whether the plaintiff should be held to be debarred 


from suing on the basis of the promissory note which had been 
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proved to have been materially altered although without his or 
even his next friend’s knowledge or complicity. It must be 
remembered in this connection that no advantage was taken of 
these alterations when the suit was instituted and the dates on 
which the promissory note was executed or the endorsement 
made were correctly stated. The cause of action was also 
stated to have arisen on the dates when the promissory note had 
actually come into existence and when interest had been paid 
and endorsed by the defendant. It is thus clear that nothing 
has been done either by or on behalf of the plaintiff which 
would induce the Court to withhold the relief asked for on 
the ground that he had not come to Court with clean hands. 
It may be however contended that this is not a case where it is 
discretionary with the Court to grant or refuse the relief asked 
for or in other words the Court was not being asked to dismiss 
the suit on any equitable grounds but on account of a clear bar 
created by the statute. This takes me to the language employed 
in S. 87 of the Negotiable Instruments Act. A careful study 
of the words used in this section leads me to the conclusion that 
the obvious intention of the legislature was to render the 
negotiable instruments to be void which were materially altered 
either by the party in whose favour the document was executed 
or the person on whom its ownership had devolved on account 
of a contract or by operation of law. The Legislature intended 
or may be presumed to have intended to take both the parties 
to the instrument or their representatives in interest into con- 
sideration and was providing a penalty for the unauthorised 
alterations effected by one of them without the consent of the 
other. The section did not obviously relate to an alteration by 
a stranger or contemplate a consent to the alteration by both 
the parties but only by one of them for the act of the other. 
Moreover as observed by Maxwell on the Interpretation of 
Statutes at pag e 198 in Chapter IX, 7th Edition; 


“When the Janguage of a statute in its ordinary meaning and 
grammatical construction leads to absurdity, hardship or injustice, 
presumably not intended, a construction may be put upon it which 
modifies the meaning of the words and even the structure of the sentence. 
This may be done by departing from the rules of grammar by giving 
unusual meaning to particular words, by altering their collocation, by 
rejecting them altogether, or by interpolating other words, under the 
influence, no doubt of an irresistible conviction that the legislature could not 
possibly have intended whatits words signify and the modifications thus 
made are mere corrections of careless language and really give the true 
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meaning . . .. The rules of grammar yield readily in such cases to those 
of common sense.” 

This is however not all. When the corresponding section 
of the Bills of Exchange Act where the language was almost 
identical with S. 87 of the Negotiable Instruments Act came up 
for construction before their Lordships of the Judicial Com- 
mittee in Hongkong and Shanghai Banking Corporation v. Lo 
Lee Shi, it was held by their Lordships that the words of the 
section related only to alterations effected by the will of the 
person by whom or under whose directions they were made and 
that they did not apply to a change due to a pure accident such 
as the document being mutilated and defaced by the wash and 
ironing of the garment in which it was left or by the ravages 
of the white ants or the seal of a deed being torn off by a child 
or eaten off by rats or burnt by the hot-end of a cigarette. If 
cases of pure accident were not found to fall within the terms 
of the corresponding section of the Bills of Exchange Act, is 
there any reason to interpret S. 87 of the Negotiable Instru- 

“ments Act in such a manner as to debar an innocent person 
from maintaining an action simply because the promissory note 
was taken away without the knowledge or consent of its owner 
by a stranger who made some alterations in the instrument 
either knavishly or foolishly. In Hutchins v. Scott, Anderson, 
B., remarked :-— 

, “It is difficult to understand why an alteration bya stranger should in 
any case avoid the deed, why the tortious act of a third person should affect 


the two parties to it unless the alteration goes the length of making ıt doubt- 
ful what the deed originally was or what the parties meant.” 


The question “suppose the stranger destroyed it instead of 
altering it?’ put by Lord Abinger during the course of the 
arguments in the above case discloses the view the noble Lord 
wastaking of the case. There is no doubt that an action would 
lie on a destroyed bill both at common law and under the 
Indian Act. The rule has been stated thus in paragraph 287 
of Halsbury’s Laws of England (Halsbury’s edition) :— 


“Tf an alteration (by erasure, interlineation, or otherwise) is made ina 
material part of a deed, after its execution, by or with the consent of any 
party thereto or person entitled thereunder but without the consent of the 
party or parties liable thereunder, the deed is thereby made void. The 
avoidance, however, is not ab initio, or so as to nullify any conveyancing 
effect which the deed has already had; but only operates as from the time of 





1. (1928) A.C. 181: 55 M.L.J. 627 (P.C.). 
2. (1837) 2M, & W. 809: 150 E.R. 984. 
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such alteration, and so as to prevent the person, who has made or authorised 
the alteration, and those claiming under him, from putting the deed in suit to 
enforce against any party bound thereby, who did not consent to the altera- 
tion, any obligation, covenant or promise thereby undertaken or made (A). 


A material alteration ig one which varies the rights, liabilities or legal 
position of the parties as ascertained by the deed in its original state, or 
otherwise varies the legal effect of the instrument as originally expressed (i), 
or reduces to. certainty some provision which was originally unascertained 
and as such void (k), or may otherwise prejudice the party bound by the 
deed as originally executed (/). 


The effect of making such an alteration without the consent of the party 
bound is exactly the same as that of cancelling the deed (m). The avoidance 
of the deed is not retrospective, and does not revest or reconvey any estate 
or interest in property which passed by the deed (ms). And the deed may be 
put in evidence to prove that such estate or interest so passed, or for any 
other purpose than to maintain an action to enforce some agreement therein 
contained (0).” : 


For the above reasons I would hold that the alteration 
referred to in S. 87 of the Negotiable Instruments Act refers 
to a deliberate alteration by a party to the instrument or by one 
on whom his interest had devolved and not by a stranger 
particularly when no conduct can be imputed to the party in 
whose interest the alteration has been effected or from which 
either his complicity, laches or negligence may be inferred. 


The third contention raised on behalf of the appellant was 
that he might be permitted to fall back on the original consider- 
ation. It must be remembered in this connection that the 
promissory note, even if my interpretation of S. 87 of the 
Negotiable Instruments Act be assumed to be incorrect can only 
be declared to be void under S. 87 of the Negotiable Instru- 
ments Act but does not become .inadmissible in ‘evidence as 
would have been the case if the’ document were not duly stamped. 
It is unnecessary to say what the effect would have been if the 
alteration had been made fraudulently by the plaintiff himself 
but in the absence of fraud it does not seem to me possible to 
hold that not only the note but the original debt is also destroyed. 
He could in my opinion fall back on the original consideration 
since the promissory note was a valid document and remained so 
for a long time after it came into existence. A subsequent altera- 
tion in the document by a stranger would not deprive the person, 
who had advanced the money or to whom the money had 
become payable subsequently, on account of the promisee’s 
death, of his remedy to bring a suit for the money advanced to 
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the defendant by way of loan. As already observed, it might 
be remembered in this connection that the dates mentioned in 
the plaint both of execution and in regard to the payment made 
by the defendant towards interest were the original dates and 
not those which were subsequently altered and the cause of 
action also was stated to have arisen on the dates on which it 
would have been stated if no alteration had taken place. If 
therefore no claim was made on behalf of the plaintiff upon 
the promissory note as allered, there is no reason to hold that 
the document would not be admissible in evidence in proof of 
the original right which had come into existence at the time 
when the money was paid. Sutton v. Toomer! may be referred 
to in this connection with advantage. It has been argued that 
since S. 87 of the Negotiable Instruments Act appears in 
Chapter VII which relates to discharge from liability on notes, 
bills and cheques it must not be taken to have rendered the 
document void only but also to have discharged the liability 
which arose at the time when the promissory note was executed. 
The argument is not correct in my opinion for two reasons. 
First of all, the Chapter relates to discharge from liability on 
notes, etc., and not to discharge from liability altogether. The 
suggestion that after a note has been avoided on account of a 
fraudulent conduct of a party the party will not be entitled to 
sue on it may be plausible but this does not mean that the party 
has no right to bring a suit on the original cause of action also. 
Moreover in this very section the second part states that an 
endorser’s liability would be discharged if his indorsee made an 
alteration. If the alteration was meant to discharge the liability 
of every person under the negotiable instrument, where was 
the necessity of referring to an indorser’s liability in the second 
paragraph of the section. Why did not the section, it may well 
be asked, clearly provide that the liability of every person under 
the instrument would be discharged—if that was the inten- 
tion of the legislature? The case decided by the Full Bench 
reported in Perumal Chettiar v. Kamakshi Ammal, on which 
reliance was placed on behalf of the respondent has no applica- 
tion to this case for the simple reason that the promissory note 
which had been materially altered has not been declared by law 
to be inadmissible in evidence. It may have become unenforceable 
by operation of law—this being all that could be said against it 


1 gen 7 B. & C. 416: 108 E.R. 778. 
2. (1938) 2 M.L.J. 189: LL.R. 1938 Mad. 933 (F.B.). 
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—and thus incapable of forming the basis of a suit but it would 
not entail the penalty of depriving the drawee or promisee or 
their representatives in interest from maintaining an action on 
the original consideration unless specifically declared to be so 
by the legislature. One may not be able to enforce the terms 
contained in the instrument but there can be no objection to the 
Court looking at it and granting the relief on the basis as if the 
document had not come into existence. The promissory note 
having become void, the defendant who had received an 
advantage under the instrument is bound to restore it or to 
make-compensation for it. There seems to be no reason why 
the Court should not act in such a case on the principle embodied 
in S. 65 of the Indian Contract Act. 

S. 87 would not therefore in my opinion stand in the 
plaintiff’s way of getting the relief on the original cause of 
action. The application for amendment, made in this Court 
would have to be determined therefore on the ordinary principles 
contained in O. 6, r. 17, Civil Procedure Code, and there is no 
reason why in the circumstances of this kind the plaintiff should 
not have been permitted to amend the plaint so as to fall back 
upon the original consideration if the second contention had not 
been decided in his favour. In view of the interpretation I 
have placed on S. 87 it is unnecessary to order the amendment 
and grant relief on the basis as if no promissory note had come 
into existence. 

The third position taken upon on behalf of the appellant 
was that a decree should have been passed by the lower appellate 
Court on the admission made by the defendant. As I stated 
above I am not concerned in this case with what would have 
happened if the plaintiff had been guilty of fraud or had come 
into Court with unclean hands. But in this particular case 
nothing has been or can be said either against the plaintiff or 
his next friend which would show that he was not entitled to 
the relief when the defendant had admitted it in his statement 
before the Court as a witness that the debt due under the 
promissory note was still outstanding. í 

For these reasons, I set. aside the decree of the lower 
appellate Court and pass a decree in favour of the plaintiff for 
the amount claimed by him with costs in this and in the lower 
Courts. a ` 


- Leave granted. -- : 
K. C. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Justice MADHAVAN NAR: 
Machingal Potte Veetu alias 


Thakke Veettil Seetha N eithyar | 
and others ` `.. Appellanis* (Plaintifs 1 to 
4 and Defendants 28 to 
43) 
v. 


Machingal Potte Veetu alias 
“ Patinhara Veettil Karnavan 
Kelu Menon and others .. Respondents (Defendants 2, 
F "4, 6 to 26, 5 and 45 to 49). 
Malabar Law—Adoption—~Resemblance to krittrima form—Nature of— 
If adoptee retains rights in original family—Proof of custom—Putravakasam 
properties granted to wife and children-One of the daughters given in 


adoption to another family—Right of adoptee and her descendants tp claim 
maintenance from those properties. 


The form of adoption prevailing in "Malabar amongst Nair community 
cesembles the Arittrima form only in this, that the adoption is based purely on 
tecular motives and it has no religious significance.’ But theré is no authority 
for the position that the adoptee in Malabar does not lose his or her rights 
of inheritance in the natural family, as in the &rsitrima form of adoption 
recognised ‘fi the Mithild country. A custom to that effect, if set up, must 
be proved and-each case will have to be decided on the evidencé put before 
the Court. ,, 


Where a member i ina Malabar tarwad acquired Pwirovakasam properties 
with an intention that his wife and children shonld be benefited by them and 
gifted those properties to them and ‘one of Kis daughters was acooted into 
another family, to 


Held,that the daughter and her desceridants were entitled to dlaim 
maintenance from the Pxtravakasam properties.. 


u Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in A. S. No. 139 of 1928 
preferred against the decree of the Court of the District Munsiff 
of Alathur i in O. S. No: 462 of 1920; ve 

’ D: A. Krishna Variar for ‘Appellants. 

K. Kuttikrishna Menon and T. S. Anantharama. Aoa 
for Respondents: e, ; ss 

The Court made the ivan: ‘ i ae 
- Opper.—Plaintifis 1 to 4 and icici 28 to 43. are the 


appellants. .The second appeal arises Out of a suit instituted: b} 
the plaintiffs to recover arrears of maintenance. -ADIRA 


$ 


I 


z 





* S; A; No, 666 of 1930. ts >" 25th March, 19382: 1; 
88 


Seetha 
Neithyar 
v. 
Kolu Menon. 


Seetha 
Neithyar 
v. 

Kelu Menon. 
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. „Seetha and Pattu were two members of a tarwad called the 
Machingal Pottai Veettu tarwad. The second defendant is the 
son of Pattu. In 1866-67 Valia Parvathi and Kunju Menon 
(a female and a male), two children of Seetha, were adopted by 
Pangi Menon Kandi Achan who was the sole remaining member 
in his tarwad known as Tekkai Veettu tarwad. The plaintiffs 
in the present suit are the descendants of Valia Parvathi through 
ber daughter Seetha (see the Genealogical tree given in 
paragraph 9 of the Munsiff’s judgment). The suit properties 
cover 20 items: Of these, items 1 to 12 are Putravakasam 
properties granted .to Seetha, the mother of Valia Parvathi, by 
her husband Chathu Achan who ultimately became the Palghat 
Raja, items 14 to 20 belong to the Pottai Veettu tarwad. 
Admittedly the plaintiffs are members of the Tekkai Veettu 
tarwad, They, however, claim maintenance from the defen- 
dants, who are members of the Pottai Veettu tarwad on the 
ground that Valia Parvathi, their ancestors, though given in 
adoption to the Tekkai Veettu tarwad, continued to retain her 
original status as a member of the Pottai Veettu tarwad. They 
contended that in spite of the adoption the adoptees still 
remained members of ‘their original family. They also contended 
that ‘the adoptees and their descendants acquired, apart from 
status, right to the properties of Pottai Veettu tarwad on pleas 
such as estoppel and prescription. This latter contention was 
raised in issues 11 and 13 which are as follows :— 

11. Have the adoptees or their descendants acquired apart from status 
any right to the properties of Pottai Veettu? - 

13. Can a right to maintenanoe be acquired by prescription and have 
the adoptees and-their descendants aces such a right to the properties of 
Pottai Veettu? . 

. They ‘also E various. oe contentions which need: not 
be considered for the purposes ‘of this second appeal. 

On the first contention which, was the subject-matter of 
issue 9: 

“What was the result of ee bien on the status of the adoptees with 
regard to the membership in Pottai Veettu? 
the District Munsiff found that the adoptees lost their status ag 
members ‘in Pottai Veettu tarwad as a result of their adoption. 
On issue 11 the leanen Dine Munsiff recorded the ey mine 
finding :— 

-~/~-T-thereforeheldthat the defendants are now estopped ftom denying 
that, plaiņtiffs “have all the rights which the members of Pottai Veettu have 
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over the properties thereof. As Valia Parvathi had for over the statutory 
period dealt with the properties of Pottai Veettu as a member would have 
done, she and her descendants through her have acquired by prescription all 
the right which they would have had if they had (not?) been adopted. Both 
by prescription and by estoppel the rights of plaintiffs have been perfected” 

' In view of the findings on issues 11 and 12 no separate 
finding was recorded on issue 13. As a result of the findings 
on issues 11, 12 and 13 a decree for maintenance was passed in 
favour of the plaintiffs. The finding on issue 11 was based on 
a consideration of the evidence which related, amongst other 
things, mainly to the dealings of the properties of the Pottai 
Veettu tarwad by Valia Parvathi after the adoption. 

In appeal the learned Subordinate Judge agreed with the 
District Munsiff in his view that Valia Parvathi and Kunju 
Menon, the adoptees, lost their status as members of the Pottai 
Veettu tarwad as a result of their adoption by the Tekkai 
Veettu tarwad. On the second point, that is, the point covered 
mainly by issues 11 and 13, he differed from the District Munsiff 


and in the result the Munsiff’s decision was set aside and the’ 


plaintiffs suit was dismissed. But it must be mentioned that 
with regard to items 1 to 12 the learned Subordinate Judge held 
the plaintiffs have a joint right with some of the defendants 
but that that right cannot be enforced in this suit. 


In second appeal, Mr. Variar’s first argument on behalf. 


of the appellants is that in spite of the adoption of Valia 
Parvathi and Kunju Menon by the Tekkai Veettu tarwad, they 
still retained their status as members in their natural family. 


On this point the main argument is that adoption under the. 


Malabar Law amongst the Nairs, to which community the parties 
belong, is in the krittrima form, and as according to this form 
of adoption the adoptee does not lose his rights of inheritance in 
his natural family, Valia Parvathi and her descendants are still 
members of the Pottai Veettu tarwad. According to Moore’s 


Malabar Law there are said to be three-kinds of adoption in use - 


in Malabar: (1) adoption by ten hands. This form of adoption. 


is very rarely used except in Brahmin families. It is probably’ 


almost identical with the Hindu formof adoption. (2) Adop- 
tion by chammaia, that is, by burning a pan of sacred grass. 
(3) Adoption by taking into the family. The last is the 
form commonly adopted by Brahmin widows and Sudras for 
the purpose of perpetuating the family when it is in danger of 
becoming extinguished. The learned author says: - .---- 
“Whatever religious ‘motive may be attached to the first two hode of 


Seetha 
Neithyar 


v, 
Kelu Menors. 


Seetha 
Neithyar 


Kolu Menoa. 
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adoption the third mode appears to be based on entirely secular motives and 
to be closely akin to the krittrima form of adoption which is still in force i in 
the Mithila country.” 


* To the same effect is the law stated in his Manual of 
Malabar Law by Mr. Ramachandra Aiyar., Arguments have’ 
proceeded on-the assumption that, the adoption in the present case 
was of the third type. Both these writers say, that this kind of 
adoption is akin to the krittrima form of adoption, but they do 
not say that, in consequence, as in the krittrima form of adop>. 
tion recognised in the Mithila country, the adoptee in Malabar 
does not lose her rights in the natural family. It is argued that 
this conclusion, should be. accepted by analogy. When they say 
that this form of adoption is akin to the krittrima form of adop- 
tion the two text writers refer to Mayne’s Hindu Law. Mr., 

Ramachandra Aiyar: refers to Ss. 182 to 187 and Mr. Moore 
refers to Ss. 184 to 190 in the 5th edition. In the latest edition 
of Mayne, 9th edition, pages 279 to 281 we find the tolgwmg: 
statement in S. 208: 


“The systems of adoption in force in ver eee according as the wisp: 
tive family is governed by the Marumakkathayam or by the Makkathayam 
rule of inheritance.” . : 


In S. 209 it is stated ` that: ` 


“Among families which trace descent by sons. three systems of adoption 
prevail. The first strongly resembled the krittrima:” 


The statement of the law céntained in Mayne in the latest 
edition does not apparently support the statement of the above- 
mentioned two text writers that the third form of adoption ‘is 
akin to krittrima form. - What-the statement of Mayne was in’ 
his Sth-editionI:'was not'able' to gather as that-:edition is not 
available'for reference. In the: well-known case of Vasudevan 
y: Secretary “of State for Indsat, the learned Judges com- 
menting on thé evidence of the witnesses examined in that case 
point out that the appointment of-an heir to an illom by'a Nam-- 
budri’ widow is called’ krittrima adoption in contradistinction to 
patiu koyal duttu which - ‘is the regular and religious adoption 
prevalent among the Nambudris: ' (See -page 177.) At page 
174 they state that the krittrima'form of adoption does not sevér: 
the adoptee from his natural family and that- “this is precisely: 
the-efféct of appointing ‘a person as heir.” When it is said that 
thelktittrima form df: ‘adoption prevails amongst the Nairs, dges 
it ‘hecessarily mean that the inċident that the- adopts does not! 





ny. 2 a 1. (1887) LLR. Hl Mad. 157., 
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lose is rights of inheritance in'his natural family, which is the 
consequence of that form of adoption in the Mithila country, 
should also be the consequence of the adoption in Malabar where 
the customary law of Marumakkathayam prevails? Their Lord- 
ships of the Privy Council observed i in Roman Menon v. Raman 
Menoni, that: ; y 

" “Thereis no sacred book or other writing having legal authority, and 
there is no series of decisions which can be appealed to in order to determine 
the circumstances under which and the consents ifany subject to which the 


karnavan for the time being can adopt strangers to the family and thereby 
make them and their descendants heirs to its property.” 


In the same judgment their Lordships observed generally 
that: 


“Litigation between Nayars in South Malabar has to be decided accord+ 
ing to the laws aud usages of these persons. These laws and usages are very 
peculiar; some of them are so well established as to be judicially noticed 
without proof. Butothers of them are still in that stage in which proof of 
them is required before they can be judicially recognised and enforced.” 

Malabar Law is essentially a customary law. In Veluthakal 
Chirudevi v. Veluthakal Tarwad Karnavan’, it was observed by 
Sankaran Nair, J., that: 


“In deciding questions as to customary “law (in that case the question 
related to partition under Malabar law) if there are texts or series of deci- 
sions weshould follow them; otherwise such a question has to be decided 
upon evidence.” 

It is admitted that there are no texts explaining the rights 
of adoptees under the Malabar law. The same in the case with 
regard to decisions also. As-mentioned in Mr. Justice Suncare 
Ajiyar’s book at page 31: 

“Asto whether asa rule the persons adopted lose their rights in their 
natural family or only gain rights in the family into: which they are adopted 
without losing any of those rights, bas not yet been finally decided.” 

Then the learned author gives the following summary of 
the decisions of this Court having a bearing on the point. In 
Andale alias Shekhara Ptsharodi.v. Secretary of State}, a case 
relating to Pisharodies, it was ‘contended that the latter was the 
effect, but their Lordships held that such acustom was not made 
out. In S. A. No. 1555 of 1894, the District Judge of South 
Kanara sent down an issue, to be tried by the Court of first 
instance whether according to the rule of law and custom in 
Aliyasanthana families if a woman is adopted she retains her 





1, (1900) 10 M.L.J. 245: LRZ LA, 231: LLR. 24 Mad. 73 at 80 (P.C). 
2, (1916) 31 M L.J. 879. 3. (1893) 3M.L.J. 242. 
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old rights or loses them. The Sub-Judge Mr. Chandu Menon 
found that the evidence adduced by the plaintiff to show that 
women of the caste of the parties adopted into other families 
did not lose their rights in their natural families, was good so 
far as it went but was insufficient to establish a custom. He 
found however that the conduct of the parties and the documen- 
tary evidence showed that in that particular case the adoption did 
not sever the status, and that as understood by all the parties 
from the beginning the adoption conferred on her a status in 
the new family in addition to that which she had at the time and 
not in supersession of it. In second appeal in giving effect to 
this conclusion their Lordships repel the argument of the appel- 
lants so far as it rested on the analogy of the Hindu Law by 
referring to Chandu v. Subbal, and observing that even under 
that law there is the krittrima form of adoption in which the 
adopter retains his original status to which they liken the adoption 
in question. Having regard to the facts of the case the deci- 
sion of the Travancore High Court in Velaywdam Eswaran v. 
v. Ramaswami Iyer’, cannot I think be extended to cases. of 
adoption arising in Malabar; at any rate the learned Judges do 
not purport to base the decision on considerations applicable 
generally to Malabar as a whole. In the absence of decisions or 
texts bearing on the point, it is not safe to decide on the mere 
groufid that the adoption in question has been compared to the 
krittrima form, that the adopted'persons do not lose their rights 
of inheritance in their natural family. When the text writers 
say that the form of adoption resembles the krittrima form I 
think what they purport to emphasise mainly is this, that ‘the 
adoption is based purely on secular motives and that it has no 
religious significance, and nothing more. As I have said, the 
law applicable to the case being essentially a customary law, the 
question can be decided only by having recourse to evidence as 
to custom in the absence of texts or express decisions of this 
Court. In neither of the lower Courts was the question raised 
as to whether according to the customary law of Malabar persons 
adopted lose their rights in the natural family. The point was 
raised in the plaint and denied in the written statement. The 
evidence, such as it is, says the respondents’ learned Counsel, 
does not support the plaintiff's case. However, as the question 
is an important one, and as the learned Counsel for the appellants 





1. (1889) I.L R. 13 Mad. 209. 2. 7 Travancore H.CR. 66. 
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says that the appellants are prepared to give .evidenceon the 
point, I think this second appeal cannot be satisfactorily 
decided without calling for a finding from the lower Court 
on the question whether, according to the form of’ adoption 
prevailing amongst the Nair community in Malabar’ the 
persons adopted lost their rights in the natural family. It is 
open to both parties to adduce fresh evidence on this point. 

The next point raised relates to the dealings of the:proper- 
ties by the adoptees, which it is alleged, will show that they 
have acquired what may shortly be described as prescriptive 
title to these properties, even though as a result of the adoption 
they may have severed their connection with their natural 
‘family; and reliance is placed on Vasudeva Padhi Khadanga 
Garu v. Maguni Devan Bakshi Mahapatrulu Garı. ` This is 
the question raised-in issues 11 and 13 on which the learned 
District Munsiff after a detailed and careful examination-of the 
documents gave his finding in paragraph 50 of his: judgment 
which I have already quoted. The learned Subordinate’ Judge 
has dealt with the point in. paragraph 8 of his judgment some- 
‘what summarily. He -says) .after.’ referring: to : ‘the. pois of 
attack against the District Munsiff’s.finding: . 5 

“With regard to properties belonging to Potiai Veedu, all ‘that the docu- 
ments show is that an attempt was made to combine the two tarwads:so that 
while Valia Parvathi would retain her exclusive right to the Tekkai Veetu 
‘properties she might also'gain to havė an interest ih the Pottai Veet proper- 
ties. 1 fail to see how any estoppel can arise.” 

He does not deal with the question of prescriptive rights 
considered by the District Munsiff. This part of the plaintiff’s 
case was considered in consideraple, detail by the Iparned 
‘District Munsiff. That the plea is not an unusual or an 
unimportant one is clear from the fact that in S. A. No, 1585 
‘of 1894 Mr. Chandu Menon though he found that there was no 
evidence to support the custom’ ‘that the adoptees did not lose 
their rights in their natural family, yet held that “the cofduct of 
the parties and the documentary evidence showed that in that 
„particular case the adoption did not sever the status” and the 
High Court accepted the finding. The Subordinate Judge has 
‘set aside the finding of the District Munsiff'on what appears to 
me a very meagre consideration of the question. I would there- 
fore ask the lower Court to submit a fresh finding on the 
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question raised in issues 11 and 13 after discussing the evidence 
already on record...Mr. Anantharamier on- behalf of the 
respondents says that even if the Subordinate Judge comes to 
the same finding as has been arrived at by the District, Munsiff, 
still the plaintiff cannot in law claim right to the Pottai Veetu 
properties on account of any such ground as estoppel or pres- 
cription. This question may be argued after the receipt of the 
finding. As all the evidence on this point has been already 
adduced, I allow no fresh evidence, 

-,, In case the lower appellate Court finds that the plaintiffs 
‘are entitled tá claim maintenance, the learned Subordinate Judge 
iwill record a finding as to the rate and amount of maintenance 
that may be.claimed by them from all the suit properties. The 
‘learned District Munsiff has given his finding on this question 
but the Subordinate Judge has not considered it. To avoid any 
‘further remand the lower appellate Court will also record a 
separate finding as to what amount of maintenance the plaintiffs 
may claim from items. 1 to 12 ‘alone. 

-. v. Whether the plaintiffs can in this suit claim thaintenance at 
‘least from the admittedly Puthravakasam properties items 1 to 
12 in any event, will be,considered if necessary after the eee 
of the findings. .... : g 

: Findings will be-submitted within a month after the 
reopening of the High Court after the midsummer recess. Time 
for objection ten days. 

_tFinding:— . 


km: ee APO 


“The case coniing on for final hearing after the finding the 
Court made the following ne 

Ogper.—The facts 1 necessary for appreciating the point for 
‘decision ‘have ‘been already stated in my order calling for a 
‘finding. The findings called for have been submitted and now 
the second appeal has to be disposed of on the findings, 


The first point relates to the question whether the plaintiffs, 
.who are the descendants of Valia Parvathi who was adopted 
into the Tekkai Veetu tarwad, have any rights to the Pottai 
_Veetu tarwad from which family- Valia Parvati was taken in 
-adoption.’ The evidence with regard to custom, in support af 
the contention of the appellantsand against their contention, has 
been given; and:the learned Subordinate Judge has submitted a 
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finding that the plaintiffs have failed to show that according to 
the custom of adoption prevailing among the Nair community, 
a person adopted still retains his or her rights to the property 
of the family tó which he or she belonged before adoption. The 
finding of the District Munsif and of the Subordinate Judge was 
to'the same effect. 


“It is argued by Mr. Variar er for the appellant that 
the evidence shows that though a person is adopted into another 
family, that person still retains the right to the properties of the 
original family. I have been taken through the evidence in the 
‘case. After giving my best consideration to it, I must hold that 
the evidence is very inconclusive to show that after adoption 
the adopted person retains the right to the properties of the 
family from which his adoption was made. I confine my 
remarks only to the facts of the present case and this decision 
on the question of custom: should not be taken as a general 
‘decision which -will cover all cases of adoption in Malabar: 
Each case will have to be decided on the evidence which the 
parties put before the Court in that case. I must say that there 
is a certain amount of evidence in support of the plaintiffs’ case 
but that: evidence, as I have said, is not conclusive enough to 
establish the custom set up. 


The next point relates to the question of prescription. It 
was alternatively contended by the plaintiffs that if it is found 
that they did not retain their rights after adoption, they are 
still entitled to claim the properties, because for over 12 years 
the properties of the original family were dealt with by Valia 
Parvathi as if she had a right to those properties and therefore 
by prescription she has acquired rights to them. On this point, 
the District Munsiff found originally in favour of the plaintiffs 
and ‘the appellate Court did not accept that finding. The 
learned Judge now recordsa finding against the plaintiffs. Now, 
that finding has been attacked by the Counsel for the appellants. 
‘The question, having regard to’ the evidence, is one of some 
difficulty to decide. From 1867 to 1880, it is clear that the two 
tarwads alter adoption separated from each other. Then we 
“have a set of documents to show that Valia Parvathi dealt with 
the original tarwad properties. When I say ‘original’ I mean 
‘the properties of the family from which she was adopted; along 
with one or other of the members of that family as if the 
‘properties belonged to her. Among the documents referred to 
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on the plaintiff’s side, there is at least one document which 
shows that with respect to a portion of one of the items, no 
right was exercised by Parvathi, that is, the Paramba portion of 
item 20. But it is argued that the evidence with respect to the 
rest of the dealings are sufficient to show that Parvathi exercised 
rights with respect to the other tarwad items 14 to 20 which 
will show that her prescriptive rights is established to those 
properties and so the plaintiffs can claim a right in them. Mr. 
Kuttikrishna Menon has drawn my attention to a series of 
documents, which, he says, would show that with respect to the 
properties, dealt with in those documents members of the 
original family carried on transactions without any reference to 


Valia Parvathi at all. Some of those documents have not been 


printed. The lower Court has not considered those documents 
but relying on the documents of the plaintiffs themselves, it has 
come to the cdnclusion that the right claimed has not been 
established. As I said, of course, if the dealings, for over 12 
years of the character described, that is, claiming right to the 
properties dealing with them have been established, then, a right 
by prescription can be declared in favour of. the plaintiffs. 


‘Whether such a right has been established appears to me to be 


a question of fact, which should be judged on the eyidence in 
the case. Now, the Judge has considered this matter very 

carefully and in second appeal, I must treat the finding as a 
finding of fact. The inferences drawn from documents on 
which the- finding has been based are questions of fact which 
cannot be upset in second appeal. ‘I would therefore accept as 
a question of fact the finding arrived at by the learned Judge 
on this point. 


The third point relates to the question as to whether the 
plaintiffs are entitled to maintenance from what are called the 
Puthravakasam properties with regard to items 1 to 12. There 
is no dispute that they are Putravakasam properties with 
‘respect to which the plaintiffs claim rights of maintenance. The 
plaintiffs also claim that thev are entitled to claim money rights 
maintenance represented by Exs. A and B. It is alleged by the 
appellants that Exs. A and B are assignments of usufructuary 
mortgages over items 14 to 19 of the suit properties. The 
respondents state that Exs. A and B cover only portions of 
items 17 and 18. and that Ex. A is not an assignment at all 
The Subordinate Judge who heard the appeal refers to these 
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properties in three places in his judgment. In paragraph 5 he 
gays: 
“The money right which Exs. A and B represent must be taken to have 
' been acquired by Chathu Achan for the benefit of all bis children.” 
In paragraph 8 again he says: 
` “The properties which Chathu Achan acquired for the children (items 1 


to 12 and the money rights as per Exs. A and B) were acquired in the names 
of all his children including Vala Parvathi.” 


Then in paragraph 10 he says: 
“With regard to items 1 to 12 and the money rights represented by Exs. A 
and B, they are what may be described P. qoakasam properties in which 


Valia Parvathi and her descendants, the plaintiffs, are jointly interested with 
the other descendants of Sitha senior and Chathu Achan,” 


There can be no question that items 1 to 12 and the money 
rights represented by Exs. A and B are Puthravakasam proper- 
ties from which the plaintiffs are entitled to claim maintenance. 
As regards items 1 to 12 there is no dispute at all. But as the 
parties cannot agree as regards the items which are covered by 
Exs. A and B, one side saying that Exs. A and B cover items 
14 to 19 and the other side saying only portions of items 17 
and 18, a finding has got to be called for from the lower Court 
as to the maintenance which the plaintiffs are entitled from 
Putravakasam rights represented by Exs. A and B; and what 
rate of maintenance the plaintiffs are entitled to out of those 
properties. As regards items 1 to 12, the lower Court has 
stated that the plaintiffs are entitled to Rs. 60 per annum and 
the minor plaintiffs to half that rate. I accept that finding. 


Now, I shall deal with the question raised by the respon- 
dents as to whether the plaintiffs are entitled to claim mainten- 
ance at all from the Putravakasam properties. The argument 
advanced is this. These properties were acquired after the 
adoption, that is, after Valia Parvathi lost her rights by adoption 
in the original family. Therefore, it is argued that the present 
plaintiffs should be treated as only. co-tenants of these properties 
and the right that they can claim is only for partition and not 
for maintenance. It appears to me that these properties were 
acquired by Chathu Achan with the intention that his wife and 
children should be benefited by them and though Valia Parvathi 
was adopted into another family, it does not make her any the 
less entiiled to the benefits out of the properties acquired by 
Chathu Achan and gifted by him to his wife and children of 
whom she is one. The relationship which is natural and the 
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right which is personal and individual as distinguished from 
the right to the properties of the tarwad cannot be disrupted by 
the adoption. In any event, it cannot be disputed that they: are 
entitled td claim mesne profits on the properties, the only argu- ` 
ment being that in this suit such a relief cannot be claimed but 
as I have said I do not think the affiliation of this Parvathi to 
another family can take away her and her children’s right to 
claim maintenance from the Putravakasam properties. ` I, must 
therefore overrule this argument. 

The only point now remaining for decision after the 
finding will be what rate of maintenance the plaintiffs will be 
entitled to from the Putravakasam rights which they claim 
under Exs, A and B. The finding will be submitted within 
four weeks after the receipt of this order and ten days for 
objections. 

FINDING of 15th October, 1937. 


* * * * * 

This second appeal coming. on for final hearing the Court 
delivered the following 

Jupcment.—No objections have been filed. I accept the 
finding. The result is that the plaintiff will be given a decree 
for Rs. 795-10-1 for the suit period with interest thereon at 6 
per cent. from the date of plaint till the date of payment. The 
contesting defendants 1 to 26 will pay half the plaintiffs costs 
throughout. 

K. C. —— Appeal allowed! 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. Justice KUNHI RAMAN, 


Viswanathan Chettiar `.. Petitioner* (Respondent) 
v. l 
The Official Receiver of Coimba- 
tore .. Respondent (Petitioner). 


Insolvency—Father tnsolveni—Interim Receiver appointed—Court exercis- 
ing jurisdiction and granting stay of execution proceedings—Son's share in 
joint family properties proceeded againsi—Stay in the circumstances 
unlawful. 

If a creditor attaches the son’s share as well in the properties of the joint 
family prior to the insolvency of the father, the attachment being prior to the 
insolvency of the father, the Offcial Receiver’s right, if any, to exercise the 
father’s privilege of selling the son's share for his debts has been destroyed. 





* C. R. P. Nos. 1381 of 1936 äng 947 of 1937 18th August, 1939. 
and C. M, P. No. 3086 of 1937.. : ’ 
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Where a judgment-debtor had attached the son’s share also before 
insolvency of the father and the Court granted stay of the entire execution 
proceedings, 


Held, the proper order was not to stay execution proceedings altogether, 
but to direct stay of execution so far as the petition related to the interest of 
the father only and not against the interests of the son in the attached 
properties. 


Oficial Receiver, Kisina v. Kodandaramayya, (1935) 68 M.L.J. 681:LL.R. 
58 Mad. 1056, relied on. 


The position is this, while the interest of the son remains unsold or 
unattached the Official Assignee or Receiver has the right to sell the pro- 
perties for the lawful debts of the insolvent father, but unless he exercises 
his right he may lose itand, he loses it if the interest of the son is attached 
by a creditor of the son, 


Gopalakrishnayya v Gopalan, (1926) 54 M.L.J. 674: LL.R. 51 Mad. 342 
and judgment in Menicka Pillai v. Vellayya Naicken, (A. A.O. No. 253 of 
1939), followed. 


. Baluswami Naidu v. Official Recewver, Madura, (1938) 1 M.L.J. 824, 
dissented from. 


Petitions under Ss. 115 and 151 of Act V of 1908 and 
S. 107 of the Government of India Act, praying the High Court 
to revise the order of the Court of the District Munsif of 
Udumalpet dated 16th June, 1936 and made in C. M. P. No. 748 
of 1936 in E. P. No. 1433 of 1935 in O. S. No. 407 of 1935. 

P. N. Appuswams Aiyar for Petitioner. . 

S. Ramachandra Aiyar and P. S. Ramachandran for 
Respondent. : 
. The Court delivered the following t 

JupcmMgent.—These petitions arise out of execution proceed- 
ings which were started bythe petitioner in the Court of thé 
District Munsif of Udumalpet. The petitioner had obtained a 
decree against one Madha Naicken and his son on the 8th July, 
1935, the decree amount being Rs. 2,702-12-0. On the 21st 
‘October, 1935, he filed an execution petition. for attachment of 
the immovable properties of the judgment-debtors. The attach- 
ment was ordered on the lst November, 1935, Subsequently 
on the 6th November, 1935, Madha Naicken, the father who 
was one of the judgment-debtors filed I. P. No. 199 of 1935 
in thé Court of the Subordinate Judge at Coimbatore for being’ 
adjudicated insolvent. On the Ist of ‘September, 1936, he 
obtained an order of adjudication and the Official Receiver of 
Coimbatore was appointed interim receiver of his properties. 
Thereupon the Official Receiver in his capacity as ‘interim 
receiver applied to the District Munsif on the 26th March, 1936, 
for stay of execution proceedings and his request was granted: 
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by the learned District Munsif. Against that order, the petitioner 
has filed C.R.P: No. 1381 of 1936. He had also appealed to the 
District Judge of Coimbatore who has upheld the order of the 
District Munsif staying execution proceedings. In his judgment 
the learned Judge has also upheld the contention urged on 
behalf of the respondent that no appeal lay, the petition of the 
Official Receiver before the District Munsif being in the nature 
of a claim petition. Against the order of the learned Judge 
the petitioner has filed C. R. P. No. 947 of 1937. He has also 
presented C. M. P. No. 3086 of 1937 to convert C. R. P. 
No. 947 of 1937 into a Civil Miscellaneous Appeal, should it be 
held that the order of the learned Judge is appealable and that 
consequently no revision petition lies to the High Court. It is 
however not necessary to deal with these aspects of the case 
since no technical objection has been taken on behalf of the 
respondent to anticipate which these different petitions have 
been filed. 


The learned Advocate for the petitioner contends that the 
District Munsif of Udumalpet has refused to exercise a 
jurisdiction that is vested in him in making the order against 
which the first Civil Revision Petition is presented.’ To appreciate 
this argument, it is necessary to refer to the reasons given in the 
order of the learned District Munsif for staying execution 
proceedings. Subsequent to the insolvency of Madha Naicken, 
the petitioner was trying to bring the properties of Madha 
Naicken’s son to sale in executing the decree that he had obtained: 
against both the father and the son.” His contention before the 
learned ‘District Munsif was that he was entitled to proceed 
with the sale of the son’s share because the son has not been 
adjudicated insolvent and consequently the son’s share did not 
yest in the Official Receiver. He also contended that even if 
the Official Receiver wanted to proceed against the son’s share 
on’ the ground that the father’s right to dispose of the son’s 
share had become vested in him on the insolvency of the father, 
that argument could be successfully met by the petitioner 
relying on the order of'attachment of the son’s share which, as 
already stated, was obtained by him on the 1st of November, 
1936, This attachment being prior to the insolvency of the 
father, the Official Receiver’s right if any to exercise the 
father’s privilege of ee the son’s snare for his debts has 
been destroyed. 
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The contentions urged before the learned District Munsif 
on behalf of the Official Receiver were that the property that 
was sought to be attached by the petitioner was the self-acquired 
property of the fatber Madha Naicken and not his joint family 
property and that consequently the son of Madha Naicken 
did not have any interest in it. The learned District Munsif 
states in his judgment that the question which he has to 
determine is whether the properties are the self-acquisitions 
of Madha Naicken or the joint family properties of Madha 
Naicken and his son Ramaswami Naicken. -Following the 
decision in Official Receiver, Kistna v. Kodandaramayyal, he 
has held that the proper Court to determine this question is 
the Sub-Court at Coimbatore before which the insolvency pro- 
ceedings took place as otherwise it might lead to multiplicity of 
proceedings of a conflicting nature. He granted a stay of exe- 
cution proceedings as, prayed by the Official Receiver and 
directed the petitioner to apply to the Sub-Court at Coimbatore 
under S. 4 of the Provincial Insolvency Act. 

The learned Advocate for the petitioner argues that by 
making this order the learned District Munsif has in effect up- 
held the contentions of the respondent that the properties that 
were sought to be attached are the self-acquisitions of Madha 
Naicken. He also argues that the decision quoted above does 
not debar the learned District Munsif from allowing the execu- 
tion proceedings-to continue as against the right, title and inte- 
rest of Madha Naicken’s son in the property sought to be 
attached whatever those rights may be. It seems to me that 
these contentions are well founded. The judgment reported in 
Official Receiver, Kistna v. Kodendaramayya! shows that the 
view taken is that it is only when the property proceeded against 
is the property of a person who has been adjudicated insolvent 
that the Court is bound..to deliver it to the receiver. This is 
clear from the following sentences that occur in the judgment: 

“Whatever has been proceeded against as the property of the person who 
was subsequently, adjudicated insolvent has to be delivered to the receiver. ... 
Iam of opinion that the policy of S. 51 is really to put an end, as it were, to 
the powers of the executing Court to proceed against or do anything in res- 
pect of property against which it has issued execution as soon as it is found 
that the judgment-debtor as whose property it was proceeded against has 


been adjudicated an insolvent, and an application is made by the Receiver 
under S. 52 of the Act.” , i ` 
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Therefore it is only where the property is sought to be 
attached as the property of the judgment-debtor who has been 
adjudicated insolvent that these observations can apply». In'ihe 
present case the petitioner’ wanted to continue execution proceed- 
ings against the interest of the insolvent’s son who was also ‘a 
judgment-debtor and who admittedly has not been adjudicated: 
insolvent. The judgment in the case mentioned above shows 
that there also the judgment-debtors were an insolvent father 
and his son and that the order that was upheld by Pandrang 
Row, J., was the order made by the Subordinate Judge permit- 
ting the Official Receiver in that case to take possession only 
of the interest of the insolvent father in the attached properties 
and allowing the decree-holders to proceed with the execution 
of their decrees'so far as the ifsolvent’s son’s interest in the 
attached properties was concerned. Therefore as contended by 
the learned Advocate for the petitioner, the proper order was 
not to stay execution proceedings altogether but to direct a stay 
only so far as the petition related to the interests of Madha 
Naicken the insolvent. So far as the proceedings related to the 
interest if any of Madha Naicken’s son in the: attached proper- 
ties they should have been permitted to be continued by the 
petitioner. i 

The petitioner's learned Advocate also invites’ my attention 
to the decision reported in Arunachalam -Chettiar v. Sabaratnam 
Chettiar’, That is a decision of a Bench of two judges of this 
Court. Reliance. is ee on. the following sentences in k 
judgment: 

č The learned Advocate. for the Oficial Receiver has quoted the decision 
of Pandrang Row, F. (sitting alone) in Baluswams Naidw v. O ficial Receiver, 
Madura’.. The learned Judge does appear to ‘have formed the opinion that 
in the case of the insolvency of a Hindu father S.28 (2) of the Proyinc.al 
Insolvency Act does prevent the créditors of a son from attaching ‘the son’ s 
share in the family property without the leave of the Insolvency Court. As 
I have indicated J do not share this view and as I have also. indicated itis 
opposed to the decisions of two Benches of this Court. (Gopalakrishnayya v. 
Gopalan? and Manicka Pulai v. Vellayya Naickent.) The position is that 
while the intere- of the son remains unsold or unattached, the Official 
‘Assignee has the right to sell the properties for the lawful debts of the insol- 


vent father, but unless he exercises his right he may lose it and, he loses it if 
the interest bf the son is attached by a creditor of the son.” 


* (1939) 1 MiL.J.889: LL.R: (1939) Mad?'585: 
2 (1938) 1 M.L.J. 824, ° | an 
-= e + 37 71926) 54 MLIT. 674: Ge ute Ads toes 
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The present case seems to fall within the scope of the 
observations which form the basis of the decision in the case 
referred to. 


The respondent’s learned Advocate then contends that the 
petitioner has a remedy open to him, namely, to. go before the 
Court in which the insolvency proceedingsof Madha Naicken are 
pending and ask for suitable relief and that therefore he must 
not be permitted to resort to a Civil Revision Petition in which 
the granting of the relief asked for is discretionary. I am not 
able to accept this contention as well founded. When it is 
clear that the Court below has refused to exercise a jurisdiction 
that is vested in it, that is a typical case in which the High Court 
will interfere in revision. The petitioner had attached the 
interests of the insolvent Madha Naicken and his son prior to 
Madha Naicken’s insolvency and his execution proceedings 
before the learned District Munsif were only in respect of the 
son’s share in the attached properties and therefore even accor- 
ding to the decision reported in Official Receiver, Kistna v. 
Kodandaramayya}, the learned District Munsif had jurisdiction 
to direct the execution proceedings to continue against the right, 
title and interest, if any, of Madha Naicken’s son in the 
attached properties. The refusal of the learned District Munsif 
to make such an order cannot be supported. I therefore allow 
the Civil Revision Petitions and order that the stay granted by 
the learned District Munsif so far as it relates to proceedings in 
execution as against the right, title and interest of the insolvent 
Madha Naicken’s son be cancelled and that the petitioner be 
permitted to continue his execution proceedings against such 
interest whatever that may be, in the Court of the learned 
District Munsif. The petitioner is entitled to his costs and I 
allow one set of costs in the three applications payable out of 
the estate. ` 


K.C. ——— Petitions alowed. 





1. (1935) 68 M.L.J. 681: LL.R. 58 Mad. 1056. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—SIR ALFRED Henry Lionen Leaca, Chief 
Justice AND Mr, JUSTICE PATANJALI SASTRI. 


In the matter of The Indian Trusts Act (II of 1882) 
and 
In the matter of The Trust Deed of Thomas 
Richmond, deceased. 
Edward H. M. Bower .. Appellant® 


v. 
Lt.-Col. A.M.V. Hesterlow and others .. Respondents. 


Civil Procedure Code (V of 1908), S.92—Trust for making advances to 
Anglo-Indian siudents for higher studies—If a public charitable trusi— 
Originating summons for deviation of trust—If matniainable—Proper course 
to apply under S.92, Civil Procedure Code. 


A trust of a fund from the income of which advances are to be made to 
Anglo-Indian students for purposes of higher studies, re-payable by them or 
certain terms (and secured by insurance policies to be taken by the recipients 
of the advances and to be assigned to the trustees) is a public charitable trust 
and therefore it is not open to a trustee to take out an originating summons 
for an order permitting a deviation of the trust as such a matter comes under 
S. 92 of the Civil Procedure Code, and proceedings under that section can 
only be taken with the sanction of the Advocate-General. 

On appeal against the judgment and decree of the 
Hon’ble Mr. Justice Gentle dated 24th August, 1937 and passed 
in C. S. No. 135 of 1937 (Original Side) in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 

V. Sundararajan for Appellant. 

V. C. Viraraghavachari for Respondents. 

The judgment of the Court was delivered by 


The Chief Justice.—This appeal arises out of a decision on 
an originating summons issued under O. 45 of the rules of the 
Original Side of this Court. The summons was taken out by 
the appellant, the sole remaining trustee of a trust known as the 
Richmond Educational Trust. The appellant sought an order 
of the Court permitting a deviation from the trust deed and 
asked for the appointment of two new trustees. The appellant 
regarded the trust as a private one and relied on the provisions 
of S. 34 of the Indian Trusts Act. The matter came before 
Gentle, J., who dismissed the summons so far as it related to 
the prayer for permission to deviate from the trust deed, but 





* 0.S.A. No. 78 of 1937. 9th August, 1939. 
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granted the prayer for the appointment of additional trustees. 
The appellant has appealed against the first part of the order as 
he contends that the learned Judge erred in not sanctioning the 
deviation. The main question, however, is whether this trust is 
to be regarded as being of a public or private nature. Ifit isa 
public trust the application did not lie. 

The trust was created by one Thomas Richmond, a member 
of the English and the Madras Bars, under a deed dated 11th 
April, 1918. The founder apparently regarded the trust as 
being of a private character. He was a member.of the Anglo- 
Indian community and he formulated a scheme to help Anglo- 
Indian youths in their studies. He set aside Government 
securities of the face value of Rs. 30,000 as an endowment 
fund. The interest on the capital was to be devoted to making 
advances to Anglo-Indian youths who wished to qualify for 
professions or obtain higher education generally. The advances 
which were to be called “scholarships” were to be repaid by the 
recipients out of their earnings on completion of their education. 
The trust deed which was drawn up and executed provided that 
each recipient of an advance should take out a life insurance 
policy for a sum equivalent to double the advance and assign the 
policy as security to the trustees. The premium and other 
incidental expenses were to be met by the trustees and added to 
the amount of the loan. On repayment of the loan with interest 
at 4 per cent. the policy was to be re-assigned to the insured. In 
the event of the insured dying before the re-payment of the 
loan sufficient of the money due on the policy to discharge the 
debt was to be paid to the trustees and the balance paid to the 
person nominated by him “or otherwise according to the terms 
of the policy taken in the matter.” There were to be certain 
restrictions and these are embodied in paragraphs 4 and 5 of the 
deed. These paragraphs read as follows :— 

" (4) The candidate shall not be less than the age of 18 yearson the 
date of the execution of the instrument for re-payment and must have passed 
either the High School Examination, the School Final Examination or 
any other Examination or Test qualifying the candidate to appear for the 


University Examinations or for professional Examinations or Tests in India, 
Great Britain or elsewhere.” 


“(5) The candidate’s father, mother, guardian or himself shall have been 
a bona fide member of the Anglo-Indian Association, Southern India, fora 
period of one year before the award of the scholarship or the candidate an 
orphan brought up in an Orphanage in Southern India for a period of more 
than two years and who had wona Government Scholarship while in the 
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Orphanage and has further been a recipient of a Scholarship from the Anglo- 
Indian Association, Government or other sources after his sixteenth year.” 

Mr. Richmond was one of the original trustees and acted as 
such until his death in 1930. Since the creation of the trust a 
large number of advances had been made to Anglo-Indian 
students. Unfortunately many of them have not fulfilled their 
obligations to the trust. In fact, we are told that only avery 
few of them have repaid their advances. The consequence has 
been that the trustees have had to keep up the payments under 
the policies in order to safeguard themselves. The payment of 
premia on the policies on the lives of those who have already 
benefited by the trust materially restrict the carrying out of the 
objects of the trust. There is at present outstanding about 
Rs. 44,000. The main object of the appellant in taking out the 
originating summons was to obtain an order from the Court 
permitting the trustees to change the form of security. It was 
proposed that a beneficiary should provide two sureties for the 
repayment of the loan made to him and the obligation to take 
out a life policy should be cancelled. If this were allowed it 
was anticipated that the trustees would be able to fulfil the 
objects which the donor had in mind. 


The learned Judge refused to give any direction because he 
considered that the Court should not interfere with the provi- 
sions of a trust deed unless there were exceptional circumstances 
and in his opinion there were no exceptional circumstances 
here. He held that the donor must have had in mind when he 
decided on the conditions of the trust that a portion of the 
income would of necessity have to be devoted to the payments 
of premia on the lives of beneficiaries and in refusing to give 
the direction sought relied on the judgment of Romer, L.J., in 
In re New: In re Leavers: In re Morley. Weare unable to 
share ihe view that the facts in this case did not warrant a 
deviation from the trustdeed to the extent of permitting security 
to be given in another form and we can see nothing in the case 
cited which runs contrary to this view. If relief were not given 
in this case it would undoubtedly mean the frustration to a large 
extent of the objects of the trust. If the matter remained 
there we should have no hesitation in passing an order which 
would enable the trustees to take the security in the shape of 


—_— eee 
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I1] THE MADRAS LAW JOURNAL REPORTS. 717 


surety bonds. The matter, however, does not remain there. 
There is the further question whether this isa public ora 
private trust? We are of opinion that this is not a private trust, 
but is a public trust and is therefore governed by the provisions 
of S. 92 of the Code of Civil Procedure. The trust was 
created for the benefit of the Anglo-Indian community of this 
Presidency. The fact that the donor placed restrictions to the 
extent set out in cls. 4 and 5 of the deed which I have already 
quoted does not, we consider, make the trust any the less a 
public trust. 


Authority for the proposition that a loan fund of this 
nature constitutes a charity is to be found in In re Monk: Giffen 
v. Weddi. In that case the testator bequeathed his residuary 
„estate to trustees upon trust to set aside £800 as a “coal fund” 
for the benefit of the inhabitants of his native village and to 
hold the rest of his residuary estate as a “loans fund” for the 
purpose of making loans to poor and deserving inhabitants of 
the village. It is true that in that case there was no interest to 
be charged on the loans and in this case the rules which have 
been framed in accordance with the trust deed do require inte- 
rest at the rate of 4 per cent. to be paid by the beneficiaries on 
the amounts received by them. Considering that it was the 
intention to grant loans to Anglo-Indian youths without occupa- 
tion merely on the security of life policies the interest to he 
charged was very low. A scheme of loans for educational 
purposes at such low interest must be regarded as a scheme of 
a charitable nature. 

Holding as we do that this is a public trust it was not open 
to the appellant to take out an originating summons. The 
matter comes within S. 92 of the Civil Procedure Code, and 
proceedings under that section can only be taken with the 
sanction of the Advocate-General. It follows that the order 
dismissing the appellant’s application must stand because the 
application was not competent, but the trustees will be at liberty 
to take such other steps as they may be advised. 

The costs of the trustees will come out of the estate. 


S.V.V. —— Appeal dismissed. 


1. (1927) 2 Ch. 197. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr,. Justice SOMAYYA. 
Marakkarkandi Krishnan and others .. Appellanis* (Respon- 


dents 2 to 4) 
v. 
P. R. N. Ramanatha Aiyar and 
Company .. Respondents (Peti 
tioners). . 


Malabar Low—-Thiyyas of Calicut Taluk—Customary law—Incident of 
im par tibility—If judicially recognised so as to dispense with actual proof in 
a particular case. 

Onan examination of the state of authorities on the custom as to 
impartibility among Thiyyas of Calicut Taluk, 


Held, it cannot be said that the incident of impartibility has been recog- 
nised in judicial decisions so as to dispense with proof. It must be proved 
by the party setting up the incident of impartibility that it exists in the com- 
munity or in the families in question. 

Appeal against the decree of the District Court of South 
Malabar in A. S. No. 208 of 1935 preferred against the order 
of the Court of the Subordinate Judge of South Malabar at 
Calicut dated 18th April, 1935 and made in E. P. No. 324 of 
1933 in O.S. No. 6 of 1925. 

K. Kuttkrishna Menon and K. N. Kumaran for Appellants, 

T. S. Anantaraman for Respondents. 

The Court delivered the following 

JupGMENT.—The question involved in this appeal is 
whether the property of the debtors is impartible and if so 
whether the debt due to the decree-holder is recoverable from 
that property. 

The respondent in this appeal obtained a money decree- 
against one Baputty who died in April, 1926, leaving two 
brothers Velukutty and Choyi. The first of them died in 1926 
and the second is still alive. Inthe execution petition filed by 
the respondent herein to execute his decree, the sons of the 
judgment-debtor Baputty were impleaded as his legal representa- 
tives. They are the appellants in this appeal. Objection was 
taken that the property of the family consisting of the deceased 
Baputty, his brothers and sons is impartible and that according 
to the customary law applicable to the Thiyyas of Calicut 
Taluk, such an impartible estate cannot be proceeded against in 
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execution of a decree obtained against the deceased Baputty. 
By ‘impartible’ it is said that the property is not partible unless 
all the parties consent. It is urged that as it is not partible at 
the instance of oue member against the wishes of the others, the 
property is such that it cannot be proceeded against in execution 
of a money decree obtained against that member. 


The Subordinate Judge held that the effect of the decisions 
of the Madras High Court is that laid down in the decision in 
Patukkayil Chakkutti v. Kothambra Chandukuthi, that the 
Thiyyas of Calicut are governed by the Makkatayam law of 
inheritance and that they are governed by customary law. If 
no evidence is forthcoming as to what is the rule of customary 
law on a particular point the rule of Hindu Law on that point 
must be adopted as the customary law obtaining inthe community 
on that point. If a person alleges that the rule of customary 
law on any particular point is something different from the 
Hindu Law, the evidence which he adduces in support of his 
allegation ought not to be subjected to those well-known tests 
which are applied to the case of an alleged custom contrary to 
or in derogation of the law and should be viewed simply as 
evidence adduced to show what is the rule of customary law, 
itself. Applying this principle, the Subordinate Judge discussed 
the evidence adduced by either party and came to the conclusion 
that it was proved by the objectors that the property was impar- 
tible and that it cannot be proceeded against in execution of a 
money decree obtained against Baputty. On appeal the learned 
District Judge of South Malabar came to the opposite conclu- 
sion. The learned District Judge applied the same test as the 
Subordinate Judge and weighed the evidence according to that 
standard. He came to the conclusion that the evidence on 
record was not such as to justify a finding in favour of the 
objectors. He reversed the order of the Subordinate Judge and 
directed execution to proceed. Against this decision, the present 
appeal is filed by the sons of Baputty. They urge that the deci- 
sion of the District Judge is wrong. 


It is argued by the appellants’ learned Advocate that 
according to the decision of this Court, the incident of imparti- 
bility in the sense in which that expression is used as stated 
above is applicable to all cases of Thiyyas of Calicut Taluk. It 
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is said that the law was laid down correctly in Raman Menon 
v. Chathunnil, and that this incident has been judicially recog- 
nised so well as to dispense with actual proof of it in this case. 
This and the latter decisions were all referred to at length and 
discussed by Mr. Justice Waller and Mr. Justice Madhavan 
Nairin the decision reported in Patukkayil Chakkuth v. Kotham- 
bra Chandukutt®, As is pointed there when the matter came up 
before the High Court on the first occasion in Raman Menon 
v. Chathunnii, the pleadings and the evidence were all 
vague and unsatisfactory, the issue that was raised was vague, 
the evidence that was adduced inconclusive, the witnesses were 
not even asked about the real questions at issue, and the Sub- 
ordinate Judge arrived at the conclusion that the ordinary rule 
of Marumakkatayam against compulsory partition was applica- 
ble to the Thiyyas of Calicut on the authority of two unreported 
decisions. When the matter came before the High Court in 
Second Appeal the High Court observed that it should not have 
been decided in that way and they framed an issue whether 
according to the customary law followed by the parties to the 
suit, compulsory partition can be effected according to the wish 
of one member of the tarwad. When the matter went back, 
the Subordinate Judge based his finding upon the ground that 
there was no presumption of partibility of family property in 
the case of Thiyyas and that the evidence adduced before bim 
was not sufficient to support the custom of partibility. Starting 
from that standpoint he examined the evidence adduced before 
him and held that the incident of partibility was not proved. 
When the matter came after the return of the finding, the High 
Court did no more than accept the finding. The Subordinate 
Judge really went too far in laying down that there was no pre- 
sumption of partibility. In the first place, the presumption must 
be that all joint property is partible, that being the rule of 
equity recognised in the absence of any usage to the contrary, 
and secondly, the Hindu rule of partibility is also the same and 
hence the rule of partibility must prevail unless displaced by 
evidence that some other rule is recognised by the community as 
binding upon it. When the question came up with respect to 
another community who were also Thiyyas but belonged to 
Palghat, this Court refused to extend the rule laid down in the 
decision in Raman Menon v. Chathunnsl and confined the case 
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to the Thiyyas of Calicut, Velu v. Chamul. In Second Appeal 
No. 580 of 1917 Mr. Justice Phillips and Mr. Justice Krishnan 
observed that it was questionable whether a single decision in 
Raman Menon v. Chathunnt3, can be said to be a final decision 
binding on all Thiyyas of Calicut. The question came before 
Mr. Justice Waller and Mr. Justice Madbavan Nair in Patukkayil 
Chakkutti v. Kothambra Chandukutt3. There the learned Judges 
went into the matter at great length and came to the conclusion 
that the decision in Raman Menon v. Chathunns must be 
confined to the facts and circumstances of that case and held 
that among the Thiyyas of Calicut there was no rule that the 
rule of impartibility was applicable unless it was proved to be 
so by evidence adduced in any given case. The question again 
came before this Court in Kundan v. Andi4 before Mr. Justice 
Wallace and Mr. Justice Srinivasa Aiyangar. Wallace, J., 
followed without any reserve the decision of Waller and 
Madhavan Nair, JJ., and laid down the rule in the same terms. 
Mr. Justice Srinivasa Aiyangar though he was inclined to doubt 
whether the observations of Mr. Justice Waller and Mr. Justice 
Madhavan Nair were correct, applied the law as laid down by 
them and held that the evidence adduced in the case before him 
proved a custom of impartibility. This being the state of 
authorities it cannot be said that the incident of impartibility 
has been recognised in judicial decisions so as to dispense with 
proof. It must be proved by the party setting up the incident 
of impartibility that it exists in the community or in the families 
in question. As is pointed out at page 239 of Sundara Aiyar’s 
Malabar Law partibility is a rule that is incidental to common 
ownership, it is a rule of equity applicable to joint status and it 
is upon the person setting up that the property is impartible to 
allege and prove it. 
4 * 4 * x * * 

[His Lordship after discussing the evidence in the case 
proceeded. ] 

I therefore hold that the question of impartibility has not 
been established by the evidence on record. On the other hand 


the evidence referred to proves the contrary. The appeal 
therefore fails and is dismissed with costs. 


Leave refused. 
K. S. 





Appeal dismissed. 
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PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner 
of the North-West Frontier Province. ] l 
PRESENT :—LorpD MACMILLAN, SR GEORGE RANKIN AND 
Mr. M R. JAYAKAR. 


Hari Chand and others “x Appellants* 
v. 
Secretary of State ie Respondent. 


Land Acquisition Act (I of 1894), S. 4—Land held on cantonment tenure 
—Buildings erected by grantee—Notification of resumption by Government— 
Offer of compensation for buildings refused—Notification by Government of 
intention to acquire buildings under Land Acquisition Act—Validity—Com- 
pensation—Method of valuation. 

Where the Government has within the area of cantonments granted land 
to individuals who have erected buildings on it and has, in exercise of its 
powers in that behalf, issued notifications of resumption to the grantees, and 
where the grantees refuse the offers of compensation for the buildings con- 
tained in the notifications, a notification by the Government under the Land 
Acquisition Act, 1894, for the purpose of expropriating the owners of the 
buildings is valid notwithstanding that it is a notification for the acquisition 
only of buildings on the land and not of the land itself, for in the Act the 
expression “land” is stated to include benefits to arise out of land and things 
attached to the earth, and it would be of no purpose for the Government to 
state in its notification of acquisition under the Act that it proposed to acquire 
land which was its own property. 

In such a case, the subject to be valued being a building apart from its 
site, the principle of fixing its value by ascertaining the cost of reproducing 
the building and then allowing for depreciation and cost of the repairs 
required apart from depreciation is a recognised method of valuation for 
purposes of compensation, and accordingly it cannot be objected by the 
grantees that the value of their buildings has been depreciated by the pre- 
vious issue of the notification of resumption. 

Where, as in such a case, the compensation has to be restricted to the 
value of buildings apart from the land on which they stand, no additional 
allowance should be made in respect of amenities such as trees, gardens, 
pathways and culverts and other things enjoyed by the owners of the build- 
ings aş useful amenities in connection with them. 


Consolidated appeals from decrees of the Judicial Com- 
missioner’s Court, North-West Frontier Province, Peshawar, 
dated 28th July, 1936 (Middleton, J.C. and Kazi Mir Ahmad, 
A.J.C.) affirming, with slight modifications, eight out of twelve 
decrees passed on L5th February, 1935, by the District Judge, 
Peshawar. 

A.M. Dunne, K.C. and S. P. Khambatta for Appellants. 

J.M. Tucker, K.C., W. Wallach and Hon. Q. Hogg, for 
the Government. 








“P.C. Appeal No. 39 of 1938, 30th June, 1939. 
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The facts and arguments sufficiently appear from the 
judgment. 

30th June, 1939. Their Lordships’ judgment was deli- 
vered by 

Loro MacMILLan.—Their Lordships are invited in these 
12 consolidated appeals to reconsider a number of awards made 
by way of compensation for the acquisition by the Government 
of certain bungalows in the Cantonment of Peshawar. In the 
Courts below a large number of questions were raised and 
debated in relation to the awards, but before their Lordships, 
Mr. Dunne, on behalf of the appellants, confined himself to two 
or three main issues. 

As a matter of history the cantonments are regulated, so 
far as regards grants to individuals, by an Order of the 
Governor-General in Council dated so far back as 1836. That 
Order appears to have been carried forward to date by a series 
of subsequent Orders more or less identical in their terms. 
Where the Government grant any rights to individuals within 
the area of the cantonments one of the cardinal conditions of 
the grant is that the Government retain the power of resumption 
at any time on giving one month’s notice. If they give that 
notice they are required to pay the value of such buildings as 
may have been authorised to be erected. 

In this case the Government proposed to resume 12 or 13 
of properties originally granted out, and they issued notifications 
of resumption, of which there is an example in the case of the 
first appellant Hari Chand’s property. It runs as follows :— 


“Whereas the land comprising the site of the property known as 
Bungalow No. 5. Fort Road, Pesbawar Cantonment, belongs to Government 
and is held hy you on Cantonment tenure under which Government are 
entitled to resume the said land subject to paying the value of such buildings 
as may have been authorised to be erected thereon; And whereas Govern- 
ment have decided to resume possession of the said land and to obtain 
possession of the buildings standing thereon: Take notice therefore that 
Government will under all powers enabling them in that behalf through their 
Agent on 15th October, 1932, resume possession of the said land and your 
occupation and any rights, easements and interests you may have in the said 
Jand and the buildings thereon shall cease as from that date.” 


The notification also contained an offer of compensation. 

Apparently none of those to whom the notices were 
addressed was satisfied with the offer, and, while the natural and 
ordinary course would have been to proceed to arbitration for 
the purpose of assessing the compensation, for some reason or 
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P.C other that course does not seem to have been pursued or to have 
Hari Chand been acceptable to the parties, and the Government accordingly 
Saa resorted to the Land Acquisition Act, 1894, for the purpose of 
of State. expropriating the owners of the bungalows on the terms of that 
Lord Statute. Accordingly a notification was served on each of the 
Macmillan. proprietors of the bungalows, and in the recital of each notifica- 
tion it was set out that the Government claimed to be the owners 

of the land upon which the various bungalows and outhouses 

had been erected. That is set out as a matter of narrative in 

the notification. Then it proceeds to state that the Government 

have given notice that the land has been resumed by them and 

that they are desirous now of acquiring the buildings thereon 

and any other outstanding interest therein, and for that purpose 

they invoke the provisions of the Land Acquisition Act of 1894. 


The first point taken here has been that the notification 
was bad because it was not a notification for the acquisition of 
the land, but a notification of an intention to acquire only 
buildings on the land. It was said that the Land Acquisition 
Act only authorised notification of an intention to acquire land 
and therefore that the whole proceedings under the Land 
Acquisition Act were fundamentally bad because the notification 
upon which the proceedings started was invalid. It has to be 
noticed, however, that in the Land Acquisition Act “the expres- 
sion ‘land’ includes benefits to arise out of land, and things at- 
tached to the earth or permanently fastened to anything attached 
to the earth.” In the present case, the Government’s position 
being that they were the owners of the site, it would have been 
manifestly idle for them to have proposed to acquire what was 
already their own, and therefore when they sought to put in 
force the provisions of the Land Acquisition Act they naturally 
requisitioned what was not their own but what they desired to 
acquire, namely, the buildings on the land. It appears to their 
Lordships that in any event this objection to the notification 
comes too late, because the parties proceeded under the Land 
Acquisition Act to follow forth all the procedure which that 
statute lays down, right up to and including the final determina- 
tion of compensation. The Court that dealt with the matter 
was really a compensation Court, and if it had been intended to 
attack the whole proceedings as initially invalid this would more 
properly have been done before some other tribunal. The 
Court did, however, incidentally consider the question of the 
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validity of the notice, and their Lordships agree with the view 
taken that the notification is not open to objection. 

Junior counsel for the appellants sought to satisfy their 
Lordships that the statement in the recital, namely, that the site 
belonged to the Government, was in fact inaccurate, and that 
the claimants were entitled to the sites upon which the various 
bungalows were erccted. One thing is quite clear from the legal 
point of view and that is that a claimant who desires to obtain 
compensation must establish his title, and in the case to which 
we were referred, the recent case of the Secretary of Staie for 
India in Counctl v. Satish Chandra Seni, where the question of 
cantonment tenure in Bengal was under consideration, it was 
made clear that a claimant must establish his title affirmatively. 
In the present case it may be that there might be some question 
as to the Government’s title, but it was for the claimants them- 
selves to establish affirmatively their title to the sites. The 
Court below which had the advantage of having documents 
before them which have not been before their Lordships, went 
very fully into the matter and satisfied themselves that the 
claimants here had not established their title to the sites. Their 
Lordships see no reason to differ from this conclusion. 

That being so, the only remaining question is whether the 
compensation to which the claimants are entitled for the depriva- 
tion of their buildings has been ascertained according to law. 
It is not the practice of their Lordships to consider detailed 
criticisms of valuation. It is always open to an appellant before 
their Lordships to raise a question of principle relating 
to the method of assessment, and if their Lordshipsare satisfied 
that the compensation officer or the Court which reviewed his 
award has erred on a matter of principle then relief will be 
given. In the present instance the subjectmatter of valuation 
or compensation being the buildings and not the site, inasmuch 
as the site was already the property of the Government, the 
question is what was the appropriate method of valuing the 
buildings. It was made a matter of complaint that. in consequence 
of the resumption notice having been served, the value of all 
these buildings, some of them no doubt attractive residences, 
had been seriously depreciated. Their Lordships could have 
appreciated that criticism if the principle of valuation adopted 
had been that of proceeding upon the rental value of the buildings, 
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but in the present case the method adopted has been what is 
commonly known as the contractor’s method. The subject to 
be valued being a building apart from the site, the principle of 
fixing value by ascertaining the cost of reproducing the building 
at the present time and then allowing for depreciation in 
consideration of the age of the building and for the cost of such 
repairs as might be required apart from depreciation, is quite a 
well-known and recognised method of valuing buildings for the 
purpose of compensation. That method was pursued here, and 
that method is not, as their Lordships conceive it, affected by 
the resumption notice, because the prices which would be taken 
and were taken in this case for the purpose of ascertaining the 
cost of reproducing the building would not be affected by the 
resumption notice at all The buildings accordingly in their 
Lordships’ view have been valued for the purpose of compensa- 
tion on a perfectly admissible and perfectly legitimate principle, 
and that being so there would appear to be no valid objection 
on this score to the awards that were made. 


One further point was taken, however, a point of detail, to 
which it is proper that allusion should be made. It is said that 
nothing has been given in the awards in respect of what might 
be called the appurtenances of the buildings, such things as roads, 
pathways, culverts, gardens, trees, and various things which were 
enjoyed by the occupants of the bungalows as useful amenities 
in connection with them. The Court below considered this 
matter and were of opinion that it was not proper to include 
any figure for these items in the awards, with one small exception; 
they did allow something, a small acknowledgment, in respect 
of what are described as necessary roads, presumably access 
which were necessary for the enjoyment of the bungalows, and 
a small addition was made to the awards under this head. 
Their Lordships do not feel called upon to comment upon that 
circumstance, but they are of opinion that in the case of premises 
such as had to be valued here and which were enjoyed throughout 
on terms which were certainly precarious, namely, that at any 
time the Government might resumc the premises on giving one 
month’s notice, and that all that the grantee was to be entitled 
to receive in the event of that power being exercised was the 
value of the buildings erected on the ground, anything which 
might be done by the grantee in the way of utilising the ground 
surrounding the building for the purposes of amenity or enjoy- 
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ment was, as the Court below has held, associated rather with 
the site than with the building. If the compensation has to be 
restricted, as it has to be in this case, to the value of the buildings, 
their Lordships agree with the Court below that no additional 
allowance should be made in respect of amenities stich as trees 
and gardens and so on associated with the enjoyment of the 
bungalows. 

Mr. Dunne, on behalf of his clients, has brought before 
their Lordships all that could be advanced by way of criticism 
of the awards, but these criticisms, in their Lordships’ opinion, 
fail. The result is that their Lordships will humbly advise His 
Majesty that the appeals should be dismissed with costs. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondent: The Solicitor, India Office. 

R. C. C. Appeals dismissed. 

K. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE STODART. 
Ellappa Chettiar .. Petitioner* (Petitioner-2nd 
Defendant). 


Madras Debt Conciliation Act (XI of 1936), S. 25—Judgment-debtor filing 
successive applications for concitiation—If entitled to obtain stay under S. 25 
more than once. 


Though in the Debt Conciliation Act there is nothing to prevent a debtor 
filing one application after another and under S, 25 of the Act he can obtain 
stay of a suit or other proceedings so long as an application is pending before 
the Board, a judgment-debtor is not entitled to obtain stay under S. 25 of any 
individual suit or proceedings more than once. 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the District 
Mansif of Kallakurichi dated 21st November, 1938 and made 
in M. P. R. No. 987 of 1938 in O. S. No. 426 of 1936, 

P. S. Ramachandran and K. R. Krishnaswami Atyar for 
Petitioner. 


The Court delivered the following 
JupcmMENT.—The District Munsif is clearly right. 
The first application to the Board though nominally filed 


by the fourth defendant was clearly adopted by all the defendants. 
For they applied for and got stay of execution from the District 
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Munsif under S. 25 of the Debt Conciliation Act on the strength 
of that application. 

Tt is also argued that having made another application to 
the Board, this time through the second defendant, the judgment- 
debtors are again entitled to stay. 

To admit such a proposition would lead to absurd results, 
In the Debit Conciliation Act there is nothing to prevent a 
debtor filing one application after another and under S. 25 of 
the Act he can obtain stay of a suit or other proceedings so 
long as an application is pending before the Board. When he 
files an application before the Board a little time must elapse 
before it is dismissed. In that time under S. 25 he can obtain 
stay of proceedings in suits and other proceedings and so on 
indefinitely without limit of time, and obviously without any 
great expense. 

In my opinion this is not the intention of the law. A 
judgment-debtor is not entitled to obtain stay under S. 25 of 
any individual suit or proceedings more than once. Petition is 
dismissed. 

K. S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :——SIR ALFRED HENRY Lionet Leaca, Chief 
Justice AND MR, JUSTICE KRISHNASWAMI AIYANGAR. 

The Coimbatore Venkataramana 
Vilas Co., Ltd., by its Secretary 
C. V. Ramasesha Aiyangar .. Petitioner* (Petitioner) 
v. 
The Official Receiver, Coimbatore 
and another .. Respondents (Respondents). 

Insolvency—Debts of deceased father—Eidest son asking for and obtain- 
ing time for collecting outstandings and payment—ZIf personally liable for the 
debts--Adjudtcalion on such debts—Propriety, 

The mere asking for and obtaining of time by a son for payment of his 
deceased father’s debts would not make the son personally liable and 
if he was not personally liable he could not be adjudicated for his father’s 
debts 


Petition under S. 75 (1) of Act V of 1920 praying the 
High Court to revise the order of the District Court of Coimba- 
tore dated 24th June, 1937 and made in C. M. A. No. 104 of 
1932 preferred against the order of the Court of the Subordinate 
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Judge of Coimbatore (Additional) dated-19th August, 1932 
and made in I. A. No. 383 of 1932-in I. P. No. 43 of 1924 
(District Court, Coimbatore). 

K. S. Destkan for Petitioner. 

P. Govinda Menon for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—One Kandaswami Pillai died in 1923 
leaving a considerable amount of property, but large debts. He 
was survived by two widows and seven sons, of whom only two 
were majors. The eldest son was Sivagurunatha. On the 
16th January, 1924, the second son, Chidambaram, and the 
widows purporting to act as the guardians of their respective 
sons, granted a power-of-attorney to Sivagurunatha to administer 
the estate of the deceased. Why it was necessary to execute 
this power-of-attorney is not apparent. Sivagurunatha was 
under Hindu law the manager of the family and lawful guardian 
of the minors. On the 18th January, 1924, Sivagurunatha sold 
certain immovable property belonging to the estate and five days 
later sold other estate property. On the 22nd February, 1924, 
a creditor applied for his adjudication in insolvency on the 
ground that the two transfers which he had effected in the 
previous month constituted fraudulent preferences under the 
insolvency law. The application was filed in the District Court 
of Coimbatore and the District Judge dismissed it. An appeal 
followed to this Court and this Court being of the opinion that 
the case had not been properly dealt with on the merits set 
aside the order of dismissal anc remanded the case for further 
enquiry. When the case came before the District Judge on 
remand Sivagurunatha consented to an order of adjudication 
being passed against him and to an order vesting in the Official 
Receiver the properties which his father had left. Accordingly 
orders to that effect were passed om the ilth August, 1926, 
The Official Receiver took possession of the estate and has to a 
very large extent carried out the task of administration. Nearly 
all the properties have been sold and the creditors have been 
paid eight annas in the rupee. 

The present petitioner is admittedly a creditor of the estate. 
He also claims to be a secured creditor under two bonds executed 
respectively on the 30th January, 1924 and 21st February, 
1924, but the validity of these documents is being challenged 


by the Official Receiver. Qn-the 18th March, 1932, the peti- 
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tioner, as a counterblast, filed an application for an order 
annulling the adjudication. This application was heard by the 
Subordinate Judge of Coimbatore and was dismissed. The 
petitioner appealed to the District Judge, who concurred in the 
order dismissing the petition and consequently dismissed his 
appeal He then filed a petition asking this Court in the exercise 
of its revisional powers to set aside the adjudication. 


When the case was before the District Judge the petitioner 
contended that the order was bad because Sivagurunatha had 
no personal liability in the matter and that in any event the 
Court had no power to order the vesting of the entire estate 
properties in the Official Receiver. On the first point the District 
Judge held that there was personal liability because when 
pressed for payment by a creditor Sivagurunatha had asked 
and obtained time to collect the outstandings. On the second 
point he held that the petitioner could have appealed against the 
vesting order, but as he had not done so it was too late to 
attack it. The petition now before us came in the first instance 
before Varadachariar, J., who referred it to be a Bench because 
he was unable to accept as correct the opinion of the District 
Judge that the mere asking for and the obtaining of time to 
collect the outstandings was sufficient. to make Sivagurunatha 
personally liable for his. father’s debts. The learned Judge also 
considered that the language used in the judgment of this Court 
Muthu Veerappa Chettiar v. Sivagurunatha Pillaii in setting 
aside the order dismissing the application for adjudication 
and remanding that application for inquiry was too general in 
character. 


We are in entire agreement with Varadachariar, J., that 
the mere asking for and obtaining of time for payment would 
not make Sivagurunatha personally liable and if be was not 
personally liable he could not be adjudicated for his father’s 
debts. But the question of what is the effect of time being 
asked for and granted really does not arise in this case. The 
position here is that Sivagurunatha accepted in the insolvency 
proceedings the contention that he was personally liable and 
had committed acts of insolvency. What was operating in his 
mind it is not necessary-to inquire. It is far too late in the day 
for the petitioner to challenge. the order of adjudication, and 
a a Sr i 
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the same remark applies to his attempt to have the vesting order 
set aside. For over 1l years he and the members of Sivaguru- 
natha’s family bave acquiesced in the adjudication and in the 
administration of the estate by the Official Receiver. Had he 
so desired the petitioner could have challenged on appeal both 
the order of adjudication and the vesting order. He accepted 
these orders as being proper orders and would not have come 
into Court to-day if the Official Receiver had not questioned his 
claim to rank as a secured creditor. This is certainly not a case 
in which the exercise of the Court’s revisional powers are called 
for. The order of the District Judge was a proper one and the 
application for its revision must be dismissed with costs. 

S. V. V. mm Petition dismissed. 

PRIVY COUNCIL, 
[On appeal from the High Court of Judicature at Rangoon. ] 

Present:—Lorp RUSSELL oF KILLOWEN, SIR GEORGE 

RANKIN AND MR. M. R. JAYAKAR. ' 


Tan Ma Shwe Zin and others .. Appellants* 
v. 
Koo Soo Chong and others .. Respondents. 


Burma Laws Act (XIII of 1898), S. 13—Chinese family professing 
Buddhist religion—Succession dispute—Law applicable. 

Where the propositus a Chinese Buddhist whose father had settled in 
Burma died leaving a widow and on her death a dispute relating to succession 


arose. 
Held, that the law applicable is the Burmese Buddhist law and not the 


Chinese Customary law. 

Appeal from a decree of the High Court, Rangoon, dated 
lst March and 6th Apri, 1937 (Goodman Roberts, C. J. and 
Leach, J.) reversing a decision of Sen, J., given in the exercise 
of the Court’s Original Civil Jurisdiction, and dated 3rd June, 
1936. 

The respondent, Khoo Soo Chong, was the nephew of one, 
Khoo Boon Tin, who was the eldest of four sons of a Buddhist 
Chinaman who had settled in Burma. Tin died childless in 1906 
and his widow entered into possession’ of his property and carried 
on his business. She died in ‘April, 1929, having made a will 
bequeathing inter alia a sum of money to the respondent, no bequest 
of the residuary estate having, however, been made. In proceedings 
instituted in 1930 to which respondent was not a party it was held 
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that two of the widow’s sisters, and a brother, the present appellants, 
were each entitled to one-third of Tin’s estate not disposed of by 
his widow’s will, it being held on appeal that the law applicable to 
Chinese Buddhists was Chinese Customary law (Tan Ma Shwe Zin 
v. Tan Ma Ngwe Zini). In March, 1934, the present respondent 
instituted these proceedings, claiming that he was sole heir both to 
Tin and to his widow, on the footing that Chinese Customary 
law governed inheritance and succession in the case of Chinese 
Buddhists, and that the widow had accordingly no right to dispose 
of her husband’s estate. The Courts below held that Chinese 
Customary law ruled the case, but the appellate Court reversed the 
decision of the trial Judge on the application of that law and held 
that the respondent was at Chinese Customary law entitled to the 
estate on his uncle’s death. The present appeal to His Majesty was 
accordingly brought. 

A.M. Dunne, K.C. and A. P. Pennell for Appellants. 

W. Wallach for Respondents and other parties..joined with 
him. 

The arguments appear sufficiently from the judgment. 

22nd June, 1939. Their Lordships’ judgment was 
delivered by 

Str GEORGE RANKIN.—The suit out of which this appeal 
has arisen was brought on the 7th March, 1934, by the first 
respondent, Khoo Seo Chong, in the High Court at Rangoon in 
its original civil jurisdiction. The purpose of the suit was to 
establish that the plaintiff is the sole heir to the estates of his 
uncle, Khoo Boon Tin, and of Tan Ma Thin, this uncle’s widow, 
either (1) as their adopted son, or (2) as the former’s nephew. 
It has been held in the High Court, both at first instance and 
on appeal, that the plaintiff failed to prove that ‘the alleged 
adoption was in fact made, and, though this issue has been 
raised again before the Board, their Lordships see no reason to 
disturb the concurrent findings on this point. 

The facts which beár upon the plaintiff's claim as nephew 
may be shortly stated. His uncle, Khoo Boon Tin, was the 
eldest of four sons of a Chinaman who lived in Burma. The 
family professed the Buddhist religion, and Khoo Boon Tin 
married Tan Ma Thin, also a Chinese and a Buddhist. He died 
in 1906 childless. Qf his three brothers, the second son had 
predeceased him leaving no children. The third Khoo Htwa 
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Khan survived till 1917, and died leaving three sons of whom 
the plaintiff is the eldest, having been born on 31st March, 1905. 
The fourth son, Khoo Hine Htow, was alive at the time of the 
present suit and gyve evidence at the trial for the plaintiff. 

On the death of Khoo.Boon Tin in 1906, his widow, Tan 
Ma Thin, entered into possession of his property, obtained 
letters of administration to his estate from the Chief Court, 
carried on his business, and engaged in other business. She 
died on the 14th April, 1929, having made a will dated the 29th 
June, 1927. Her estate was sworn at over two lakhs of rupees. 
Probate was obtained of the will from the High Court on the 
24th August, 1929, By it she had made a number of charitable 
and other bequests, including a legacy of Rs.. 2,000 to the plain- 
tiff, but she had made no residuary bequest, and part of her 
property was not disposed of by her will. If the Indian Succes- 
sion Act applied to her will, the charitable bequests were invalid 
under S. 118 thereof, as the will had not been deposited in 
accordance with the terms of that section. 


On the 24th November, 1° 30, her sister, the first appetlant, 
sued on the Original Side of the High Court for administration 
of her estate, claiming that the present appellants (that is, 
herself, her sister and her brother) were the only heirs and that 
the charitable bequests were invalid. The present plaintiff was 
not impleaded, and the suit proceeded against the other sister of 
the testatrix, her brother and her executors. The trial Judge 
upheld the charitable bequests on the ground that the will was 
governed by English law and not by the Indian Succession Act; 
but on appeal Page, C. J. and Cunliffe, J. [Tan Ma Shwe Zin 
v. Tan Ma Ngwe Zimi] held that the law to be applied to 
“Chinese Buddhists” was Chinese Customary law and remanded 
the case. On remand it was held by Sen, J. (11th July, 1933>, 
that the charitable bequests were valid and that each of the 
present appellants was entitled to one-third of the property not 
disposed of by the will. 

Thereafter, on the 7th March, 1934, some 28 years after 
the death of his uncle and about five years after the death of his 
aunt, the respondent by his plaint in the present suit claimed 
that he was sole heir to both, on the footing that Chinese 
Customary law governed inheritance and succession to Chinese 
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Buddhists in Burma, and that in any case the widow had only 
a limited interest in her husband’s estate and had no right to 
dispose of it. In the High Court both the trial Judge (Sen, J.) 
and the Division Bench (Robert, C. J. and Leach, J.) on appeal 
from him, held that Chinese Customary law governed the case. 
But the trial Judge was not satisfied that under that law, a 
childless widow had no rights in her husband’s estate or in her 
own personal estate acquired after the death of her husband. 
By his decree dated the 3rd June, 1930, he dismissed the suit. 

The Division Bench, however, proceeding largely upon 
Jamieson’s “Chinese Family’ and Commercial Law”, held in 
favour of the plaintiff that on the death of his uncle the plaintiff 
should have been‘ adopted by the agnates and was entitled 
to the inheritance; that a wife is entitled to noestate of her own 
as all she brings to her husband or recéives vests in her husband’s 
family; but that, as she is entitled to be in control of the 
inheritance during her life, time did not run against the plaintiff 
till the death of Tan Ma Thin in 1929. The result of this 
decision was an order that an account be taken to ascertain what 
the plaintiff was entitled to, with a direction that the only property 
to be excluded as property of Tan Ma Thin to which the plaintiff 
was not entitled, was “ornaments and jewellery and valuables 
of the like nature together with silk stuffs and all property of 
whatever kind as [sic] may have been given by her husband to 
her, in his lifetime”. 

‘The plaintiff can maintain this decree only if he establishes 
(1) that Chinese Customary law governs the succession, (2) 
that under it the eldest son of the younger brother of the pro- 
posttus takes in preference to his widow if he died childless, 
and (3) that in her lifetime the widow is entitled to possession 
of the estate so that her possession is not adverse to the nephew. 
By this appeal the two sisters and the brother of the widow 
challenge each of these propositions. 

The first question is as to the law to be applied by the 
High Court at Rangoon to determine the person or persons 
entitled to succeed to the property in Burma of a Chinaman 
who was a Buddhist and who was domiciled in Burma at the 
date of his death. This question depends upon the true con- 
struction and effect of S. 13 of the Burma Laws Act (XIII of 
1898) :— f 

“ (1) Where in any suit or other proceeding in Burma it is necessary for 
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the Court to decide any question regarding succession, inheritance, marriage 
or-caste, or any religious usage or institation— 

(a) the Buddhist Law in cases where the parties are Buddhists, 

(b) the Muhammadan Law in cases where the parties are Muham- 
madans, and ‘ 

(c) the Hindu Law in cases where the parties are Hindus, 


shall form the rule of decision, except in so far as such law hes by enactment 
been altered or abolished, or is opposed to any custom having the force of 
law. 


(2) Subject to the provisions of snb-S. (1) and of any other enactment 
for the time being in force, all questions arising in civil cases instituted in 
the Courts of Rangoon shall be dealt with and determined according to the 
law for the time being administered by the High Court of Judicature at Fort 
William in Bengal in the exercise of its ordinary original civil jurisdiction. 


(3) In cases not provided for by sub-S..(1) or sub-S. (2),or by any 
other enactment for the time being in force, the decision shall be according 
to justice, equity and good conscience.” 


This section isin similar terms ‘to those of Ss. 6 and 7 of 
Act VII of 1872, Ss..4 and 5 of Act XVII of 1875 and S. 4 
of Act XI of 1889. These enactments intreduced into Burma 
a distinction which arose in Bengalas regards the law applied to 
Indians (1) throughout the province by the Company’s Courts 
and (2) within the town of. Calcutta by the Supreme Court: 
‘Sub-Ss. (1) and (3). of S.13 above set forth correspond to the 
provision first made by Warren Hastings in 1772, later incor- 
ported in S. 15 of Regulation IV of 1793, and now to be found 
inS. 37 of the Bengal, Agra and Assam Civil Courts Act, 1887. 
This prescribed the law to be applied by the Civil Courts through- 
out the province of Bengal; it had special reference to what 
may be called family law and religious iristitutions leaving other 
matters to the general principles of justice; it contemplated two 
classes only—Mahomedans and Hindus. In applying it to 
Burma the Indian Legislature put Buddhists on the same foot- 
ing as Mahomedans and Hindus, and “the Buddhist law” on the 
same level as the Mahomedan and Hindu laws. It introduced 
at the same time an express saving for custom which the Bengal 
enactments had never contained. Sub-S. (2) above cited points 
to the provision made by S. 17 of 21 Geo. ITI, c. 70, whereby 
jurisdiction within Calcutta was given or confirmed to the 
Supreme Court over Indians, but the law of England which 
would otherwise have been the general rule of decision applied 
by the Court within Calcutta was excluded in favour of the 
Hindu or Mahomedan law so far as regards the matters 
mentioned in the section. This provision when re-enacted in 
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1915 in the Government of India Act, S. 112, was generalised 
and is not now limited by any specific reference to particular 
races or religions. It was never at any time confined to family 
and religious matters; it included “all matters of contract and 
dealing between party and party”. 


That these two different methods should have existed side 
by side for so long and should from 1872 have been applied to 
Burma is a remarkable fact-—only in part explained by the con- 
sideration that over a wide field express legislation has in the 
interval superseded both; statutory codes like the Indian 
Contract Aet and the Transfer of Property Act having provided 
for many matters a law common to all races and religions. As 
the present suit was instituted in the High Court, if not con- 
cluded by the provisions of sub-S. (1), it will fall to be decided 
if possible under sub-S. (2). 

In the application of sub-S. (1) of S.13 above cited, 
difficulty has arisen out of the immigration into Burma of 
Chinamen some of whom profess the Buddhist faith. It does 
not appear that there is.any Chinese form of Buddhist law, and 
as regards succession and. inheritance the Chinaman who is a 
Buddhist is‘in China governed by customs or laws which are 
not connected with the religious beliefs of Buddhists and are 
applied equally to Chinamen: who are not Buddhists. This is 
referred to as Chinese Customary law, though it would seem 
that in or about 1930 anew code was introduced in China and 
that parts of the “Customary. law” have from of old been codi- 
fied. For a number.of years the Courts in Burma have been in 
doubt as to the effect to be given to sub-S. (1) in these circum- 
stances. In 1881 the difficulty was noticed by Sir John Jardine 
in Hong Ku v. Ma Thini: 

“ We all know that the Courts apply different systems of both Hindu and 
Mahomedan law to people belonging to-different races, countries or sects. I 


doubt therefore whether itis obligatory on our, Courts here to apply the 
Burman Buddhist law to Buddhists from Ceylon or China.” 


In Fone Lan v. Ma Gyees, Sir Charles Fox considered 
that by the words Mahomedan law and Hindu law the legisla- 
ture meant “the laws applicable to such Mahomedan and Hindu 
parties whencesoever such laws may be derived” and that “the 
terms Buddhist law must be read in the same way—namely, as 
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meaning the law of succession, inheritance, marriage, etc., 
applicable to the Buddhist parties in the case”. ‘The personal 
law”, he held, “is left to all who are exempted from the opera- 
‘tion of the Indian Succession Act”. Accordingly be applied the 
Chinese Customary law to the claim of the plaintiff to be an 
adopted daughter and to succeed to the estate of a Chinese 
Buddhist. This view was followed in a considerable number of 
cases though it had been dissented from in Apana v. Ma Shwe 
Nut. In Man Han's case®, Chari, J., considered that Chinese 
Customary law had been applied as equity under sub-S. (3): 
he doubted the equity of this but agreed that Burmese Buddhist 
law should not be held applicable: 

“The provision of the Burma Laws Act that Buddhist Law shall apply 
in cases where the parties are Buddhists presupposes the existence ofa 
Buddhist Law applicable to the particular class of Buddhist before the 
Court.” 

In the case of Ma Yin Mya’, Maung Ba, J., referred to a 
Full Bench the question of the law to be applied to marriages in 
Burma between Chinese Buddhists. The question seems to have 
related to the form or ceremonial of marriage, and the discussion 
was to some extent clogged with questions as to mixed marriages 
between Chinamen and Burmese women. It was held that the 
Burmese Buddhist law was applicable as the lex loci contractus 
and that to escape from it a Chinaman must prove a custom 
contrary thereto. Thereafter the Division Bench which dealt 
with an Han's cases on appeat (F. R.M. A. L. Chettyar 
Firm v. Man Han4) applied Burmese Buddhist law to the 
question whether a judgment creditor of a Chinese Buddhist could 
levy execution on the wife’s share of their joint property. 


In Chan Pyu v. Saw Sint, Pratt, J., regarded the Full 
Bench decision as applicable to the “law of marriage” only and 
not to the “law of inheritance,” and agreed with what Sir 
Charles Fox had said in Fone Lan’s cases, which he regarded as 
settled law. Cunliffe, J., disagreed with the Full Bench decision 
but thought it binding, though only as to marriage. He appears 
to have considered that “ Buddhist law” could not mean Burmese 
Buddhist law unless “Buddhists” was confined to Burmese 
Buddhists. 


1. (1907) 4L.B.R. 124, 2 (1926) LL.R. 4 Rang. 110 at 114. 
3. (1927) LL.R. 5 Rang. 406 (F.B.). 4. (1927) LL.R. 5 Rang. 443. 
5. (1928) I.L.R. 6 Rang, 623. 6. (1903) 2 L.B.R. 95. 
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Thereupon in Phan Tiyok v. Lim Kyin Kauki there was 
referred to a Full Bench the question: Does Burmese Buddhist 
law govern the succession to the estate of a Chinese Buddhist 
born in China but who was domiciled and died in Burma? All 
five members of the Full Bench answered this question in the 
negative; but they varied in opinion as to the law which does 
govern such succession. The suit in that case had been brought 
in the District Court of Amherst. Otter, J., considered that 
Chinese Customary law was to be applied. though a Chinese 
Buddhist was just as much a Buddhist as a Burmese Buddhist. 
Heald, A. C. J. and Chari, J., thought that Chinese Buddhists 
were not Buddhists within the meaning of the section or of the 
exceptions to the Indian Succession Act, and that the Indian 
Succession Act applied to them proprio vigore. Maung Ba, J. 
and Brown, J., thought that the Chinese Buddhist is a Buddhist 
within the section but that the provisions of the Indian Succes- 
sion Act applied to him as a matter of justice, equity and good 
conscience under sub-S. (3). 

In 1932, as already mentioned, the suit brought by the first 
appellant in the High Court to administer the estate of her sister 
Tan Ma Thin came before Page, C. J. and Cunliffe, J. The 
appeal was from Dunkley, J., who had held that English law 
must govern the succession as a matter of justice, equity and 
good conscience under sub-S. (3). The Division Bench did not 
regard itself as bound by the Full Bench decision in Phan 
Tiyok’s case! to apply the English law or the rules of the Indian 
Succession Act, as the only question referred to the Full Bench 
had been the question whether Burmese Buddhist law applied. 
Page, C. J., with whom Cunliffe, J., agreed, held that a Chinese 
Buddhist is a Buddhist within the meaning of the Burma Laws 
Act and the Indian Succession Act, and that the case fell 
accordingly within the first sub-section of S. 13. Applying 
sub-S, (1) he proceeded on the ground that it wasa fundamental 
principle of British policy that the particular habits and customs 
of the various communities under British tule should be 
recognised and respected : 

“But the language in which the section is couched is unfortunate for 
there is no law by which all Hindus or all Mahomedans are governed, and in 


the strict sense of the term no Buddhist law at all. The system of law 
applicable to Sunni Mahomedans differs from that to which Shiah Maho- 





1. (1930) I.L.R. 8 Rang. 57 (F.B,). 
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medans are subject; Hindus who follow the Benares school are governed by 
the Mitakshara, those who follow the Bengal school by the Dayabhaga; 
while in the religious system known as Buddhism no rules of law concerning 
secular matters are laid down or prescribed, Bearing in mind the object 
that the Legislature had in view, however, the meaning and effect of the 
expressions ‘Buddhist Law’, ‘Mahomedan Law’ and ‘Hindu Law’ in S. 13, in 
my opinion, is plain and S. 13 (1) must be construed as laying down that in 
‘any question regarding succession, inheritance, marriage or caste or any 
religious usage or institution’ where the parties profess the Buddhist or 
Mahomedan or Hindu religion the rule of decision shall be the personal law 
that governs the community or religious denomination to which the parties 
belong, except in so far as their personal law in Burma ‘has by enactment 
been altered or abolished or is opposed to any custom having the force of 
Jaw’. In my opinion it would be neither reasonable nor feasible to construe 
the section in any other sense.” 

This decision was regarded by both of the tribunals in India 
who dealt with the present case as settling the law in the sense 
that Chinese Customary law must in Burma govern the succes- 
sion to a Chinese Buddhist. Had there in fact been a settled 
course of judicial decision in Burma upon the question, their 
Lordships would have been loath to disturb it. But from their 
review of the decisions it is abundantly clear that the important 
question now before the Board cannot be answered upon the 
mere principle of stare decisis. At the highest it may be said 
that there is a substantial preponderance of opinion against 
applying Burmese Buddhist law to the case of a Chinaman who 
is a Buddhist. As tothe consequences of this opinion—the choice 
between Chinese Customary law and the principles of English 
law or the Indian Succession Act—the decisions are not settled 
but conflicting. The matter must now be determined upon the 
words of S. 13 as a question of construction. 

Their Lordships are in agreement with Page, C. J., that a 
Chinaman who is a Buddhist comes within the term “Buddhists” 
in cL. (a) of sub-S. (1) of S. 13, and cannot be excluded there- 
from either on the ground that he is not a Burmese Buddhist or 
because the law which governs him in China is not a specifically 
Buddhist or even a religious law. The same is true of the word 
“Buddhist” in the Indian Succession Act, 1865 and in the present 
Act of 1925. It follows from this view, as the learned Chief 
Justice noticed, that sub-S. (1) must be applied to such a case 
as the present. There would be little difficulty, were it shown 
that different schools of Buddhist law obtained in different 
places or among different peoples. in applying to Buddhist law 
the principle that in each case tne appropriate school of law is 
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that to which the propositus or the persons concerned owned 
allegiance. As regards Hindu Law, indeed, this principle has 
never been in doubt. Ample authority for it is to be found in 
decisions of the Board—as regards Mahomedan law in Rajah 
Deedar Hossein v. Ranee Zuhoor-oon-nissal; as regards Hindu 
law, in Rwutcheputty Dutt Iha v. Rajunder Narain Raes, 
Soorendronat hRoy v. Heeramonee Burmonechs, Parbati Kumari 
Debi v. Jagadis Chunder Dhabalt and Balwant Rao v. Baji Raos. 

‘But this principle does not justify the Court in applying as 
Buddhist law a law which is not Buddhist at all, merely because 
it is applied generally in China to Chinamen without any special 
exception for Buddhists. The law which is described in the 
statute as “the Buddhist law” is, like the Hindu and Mahomedan 
law, intended to be applied by the Court as a law known to the 
Court, and administered by the Court of its own skill and 
competence. If the phrase lex fori be used in this sense, the 
Buddhist law, as Sir John Jardine observed in Hong Kw’s cases, 
becomes’ under the Act one of several leges fori. It cannot be 
confounded or identified with a foreign law which has to be 
proved as matter of fact in each case by the appropriate 
evidence. Itis doubtless true of the provisions made for Buddhists, 
Hindus and Mahomedans by the sub-section, as it was of the 
parellel provisions for Hindus and Mahomedans previously in 
force in Bengal, that the general intention of the legislature is 
that persons coming within these classes should be governed by 
their own law. That is the intention which has always been 
attributed to Regulation IV of 1793, and to the Civil Courts 
Acts which took its place. It was never, perhaps, better stated 
than by Sir William Jones, advocating the passing of such a 
Regulation :— 

“ Nothing could be more obviously just than to determine private contests 
according to those laws, which the parties themselves had ever considered as 
the rules of their conduct and engagements in civil life: nor could anything 
be wiser than by a legislative Act, to assure the Hindu and Mussulman 
subjects of Great Britain, that the private laws which they severally bold 
sacred, and violation of which they would have thought the most grievous 
oppression, should not be suppressed by a new system, of which they could 
have no knowledge, and which they must have considered as imposed on 
them by a spirit of mgour and intolerance.” [Lord Teignmouth’s Life of 
Jones, p 106] 


1. (1841) 2 Moo.LA. 441. 2 (1839) 2 Moo.I.A. 132. 
3. (1868) 12 Moo.L.A. 81. 
4, (1902) L.R. 291 A. 82: LL R. 29 Cal. 433 (P.C.). 
5. (1920) ee 166: L.R. 47 LA. 213: LL.R 48 Cal. 30 (P.C.). 
6. Select Judgments, Vol. I, pp. 135, 143-144, 
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And in Moonshee Busloor Ruheem v. Shumsoonnissa 
Begum} this Board said ;— 

“They can conceive nothing more likely to give just alarım to the Maho- 
medan community than to learn by a judicial decision that their law, the 
application of which bas been justly secured to them, is to be over-ridden 
upon a question which so materially concerns their domestic relations.” 


The same principle is at the root of the decisions, already 
referred to, applying to Hindus and Mahomedans the school of 
law applicable to their particular family or sect. Baron Parke, 
in a Hindu case, based this construction of S. 15 of Regulation 
IV of 1793 on the consideration that “the law of succession of 
the Hindoos partakes greatly of their religious opinions and is 
part of their system” (Rutcheputty Dutt Iha v. Rajunder 
Narain Rae’) and in a Mahomedan case said :— 


‘Such is the natural construction of this Regulation, and it accords with 
the just and equitable principle upon which it was founded, and gives effect 
to the usages of each religion which it was evidently its object to preserve 
unchanged.” (Rajak Deedar Hossein v. Ranee Zuhoor-oon-Nissa?.) 


The principle was most succinctly stated by Sir Erskine 
Perry in the well-known Cutchi Memon cases with reference to 
similar provisions in the statute establishing a Supreme Court 
at Bombay and Madras (37 Geo. III, c 142, S.'13) as “the 
principle of uti possidetis.” 

But while the policy or general purpose of the Legislature 
in prescribing “the Buddhist law in cases where the parties are 
Buddhists” is not in doubt, and has full effect upon the general 
population of Burma, it is not open to the Courts to adopt some 
other law for particular classes of Buddhists by reason that the 
prescribed method will not in such cases attain the desired 
result. The statute has made such exceptions to the enforce- 
ment of Buddhist law as were considered necessary, including a 
highly important saving as to custom, and it does not admit of 
being interpreted in such a sense that Buddhist law is only to 
be applied to Buddhists if it be the law prevailing in the country 
of their origin. The historical consıderations to which their 
Lordships have alluded do not suggest that the intention of the 
sub-section is to prescribe for each Buddhist whatever law 
is found to govern him, but rather that all Buddhists shall 
be governed by a religious law which is deemed to be theirs 





1. (1867) 11 Moo, I.A. 551. 2 (1839) 2 Moo. I.A. 132 at 167. 
3- (1841) 2 Moo. LA. 441 at 477. 
` 4, (1847) Perry’s Oriental Cases 110. 
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as Buddhists. This assumption may be in some respects 
ill-founded. The influx of Chinese into Burma may not 
have been anticipated, or the relation between religion and 
law in China may have been imperfectly understood in 1872 
when the rule now contained in the statute of 1898 was first 
introduced, or in 1865 when Buddhists were excepted from 
certain provisions of the Indian Succession Act. There may 
be difficulty and inconvenience in applying to Chinese Buddhists 
a law which is different from that which is applicable to them 
in China. It may therefore be that there is something here for 
reconsideration by the legislature. But it is a problem de lege 
ferenda and is not to be solved by interpreting the section in a 
sense of which it does not admit. Nor is a true construction of 
the section advanced by entertaining doubt whether the 
Buddhist law as it obtains in Burma really deserves so to be 
described in view of its Indian origin and of the indirectness of 
the influence of Buddhism thereon. 


Some assistance is to be derived from the view taken by 
the Board in Abraham v. Abrahami which was distinguished in 
Jowala Baksh v. Dharum Singhs. In the former case, before 
the Indian Succession Act of 1865, a Hindu family converted 
to Christianity had no law of inheritance imposed on them by 
statute, and, as a matter of equity and good conscience, its 
members were held to be governed by the law and usages which 
they had either retained or adopted. But it was held in the 
later case that this reasoning did not apply to a Hindu family 
which had embraced Islam because “the written law of India 
has prescribed broadly that in questions of succession and 
inberitance the Hindu law is to be applied to Hindus and the 
Mahomedan law to the Mahomedans” (p. 537). Hence Hindu 
law could not be applied to them save on proof of special usage 
controlling the Mahomedan law which was not in that case 
forthcoming. 

Their Lordships find themselves in agreement with the view 
which was taken by the Judicial Commissioner, Mr. Burgess, in 
the case of a Buddhist native of Chittagong who had settled in 
Burma, that “prima facie as a Buddhist deceased would come 
under the Buddhist law of the country at large, and the burthen 
of proving any special custom or usage varying the ordinary 





1. (1863) 9 Moo. L.A. 195 at 199, 2. (1866) 10 Moo. LA. 511. 
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Buddhist rules of inheritance would be on the person asserting 
the variance” (Ma Tin v. Doop Raj Bavna'.) In Fone 
Lan’s cases, Sir Charles Fox cited these words and 
added, “If by the words ‘country at large’ he meant ‘the 
province of Burma’ I venture to doubt the proposition”; but 
their Lordships think that the proposition is well founded. As 
a question of construction this view is greatly to be preferred 
to the view that there is really no such law as Buddhist law but 
only Burmese Buddhist law; and the consequences which it 
entails are not less reasonable or convenient than are arrived at 
by applying to a Chinese Buddhist in the name of justice, equity 
and good conscience, those English principles of succession from 
which the Indian Succession Act exempted Buddhists. 


To what extent and on what conditions the provision as 
to custom may enable a Chinaman who is a Buddhist to retain 
the usages of his country of origin as regards matters mentioned 
in the sub-section are questions of considerable moment upon 
this construction of sub-S. (1). As observed by Sir Lawrence 
Jenkins, delivering the judgment of the Board in a case under 
the very similar provision of S. 16 of the Madras Civil Courts 
Act (II of 1873) “In India custom plays a-large part in 
modifying the ordinary law’ (Mohammad Ibrahim Rowther 
v. Shaik Ibrahim Rowther®). The importance of kulachar or 
family custom in the case of Hindus has given rise to a line of 
decisions by British Indian Courts applicable to migrating 
families. Some of these have already been mentioned in this 
judgment, and Mailathi Anniv. Subbaraya Mudahar4 may be 
added as an instance of migration from without into British 
India. There are, moreover, cases of Hindu converts to Islam 
where it has been held that Hindu law “had been engrafted as 
a custom on the Mahomedan law” (per Lord Dunedin in 
Khatubai v. Mahomed Haji Abus) and the effect of migration as 
to these was considered by the Board in Abdurahim v. Halima- 
baie. Such matters require special consideration of the indi- 
vidual facts of each case as well as of the nature and character 
of the laws or usages of the country of origin. The tenacity of 





1. Chan Toon, L.C, Vol. I, p. 370. 2 (1903) 2 L.B.R. 95. 
3. (1922) 43 M.L.J. 69: L.R. 49 LA. 119: LL R. 45 Mad. 308 at 314 (P.C.). 
4. (1901) 11 M.L-J. 309: LL.R. 24 Mad. 650. 
5. (1922) 44 M.L.J.: 35 L.R. SOLA, 18 at 172: LL R 47 Ecm 14€ (P.C) 
6. (1915) 30 M.L.J. 227: L.R. 43 I.A. 35 at 41 (P.C.). 
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customs of succession even under the strain of migration has 
been repeatedly recognized. “An adherence to family usages is 
a strong Oriental habit: it is in most places,not a weak one” 
(per Sir James Colvile in Soorendranath Roy's case1). 


In the present case it is not in dispute that the propositus 
Khoo Boon Tin and his wife Tan Ma Thin were Chinese 
Buddhists and that unless the plaintiff can show that the law 
applicable in Burma to them in questions of succession is 
Chinese Customary law his suit cannot succeed. Their Lord- 
ships are of opinion that the Burmese Buddhist law is the law 
applicable to them, and it is not contended that according to 
that law the plaintiff has any claim to be the heir of either. 


Their Lordships are further of opinion that, on the 
evidence adduced in the present case, ıt is not proved that 
according to Chinese Customary law the plaintif as nephew 
would be entitled, although not in fact adopted to succeed as 
heir of Khoo Boon Tin in preference to the widow. No reliable 
expert witness was called to speak to this question, and though 
the book relied on by the Division Bench may have been admis- 
sible under S. 60 of the Indian Evidence Act the conclusion 
drawn from its contents is'drawn precariously and from material 
both obscure and inadequate. The order of succession which 
is essential to the plaintiff's case is not established by the 
evidence either as matter of foreign law or as a custom and his 
suit must fail. 


Their Lordships will humbly advise His Majesty that this 
appeal should be allowed, that the decree of the Division Bench 
be set aside, and that the decree of the trial Judge, including his 
direction as to costs, be restored. The plaintiff will pay the 
appellants’ costs of the appeal to the Division Bench and of this 
appeal. 

Solicitors for Appellants: Lambert & White. 


Solicitors for Respondents: Gard, Lyell & Co. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr. JUSTICE PANDRANG Row. 
T. P. Vasantha Rap Sahib 


Bhonsle .. Petitioner* (Petitioner) j 
U. . ; 
O. A. Narayanaswami Aiyar E 
(Receiver) .. Respondent (Respondent), 


Madras Agriculturisis’ Relief Act (IV of 1938), Ss. 20 ond 21—Decree for 
partition—Appellate Court reducing party's share—Restitution—Party allowed 
to retain the share originally allotted but subject to a charge in respect of 
certain amounts—Such a charge if a “debf’—Son of party when entitled to 
maintain an application under S. 20— Insolvency of father and declaration of a 
dwidend—Son in possession of family property if also precluded from the 
benefits of the Act by reason of S. 21. 

In a suit for partition the trial Court passed a preliminary decree award- 
ing certain shares to each of the parties to the suit. On appeal the shares 
were altered and as a result the shares of some were reduced.. But in the 
interval partition was actually made and the parties had drawn from Court 
various sums of money under certain conditions imposed by the High 
Court on a stay petition. The trial Court instead of repartitioning 
allowed the parties to retain the shares as originally allotted but 
imposed a charge for the restitution amounts on the shares of the parties 
whose shares were reduced. The son'of one of such defendants applied 
uoder S. 20 of.the Agriculturists’ Relief Act for stay of execution against 
him on foot of the charge. The defendant himself had become an insolvent 
long ago and a dividend had been declared in‘ his insolvency. It was 
contended (i) that there was no debt to entitle the petitioner to apply as there 
was no personal liability; (ít) that as the decree was against the father and not 
against the son the applicant, he cannot apply under S. 20; and (+) that as a 
dividend had been declared in the father’s insolvency, the father cannot apply 
and therefore his son cannot apply by reason of S. 21. 


Held, (i) the charge was a substituted liability’ in the place of thé 
original personal liability of the father to make restitution. The definition 
of the word “debt” in the Act does include a liability to make restitution and 
it is wide enough to cover the case of every person who is in any manner 
liable elther because he is personally liable or because he is liable on account 
of the possession of property and takes in his heirs, legal FEREENA NES or 
assigns. 4 i ) 

Perianaa Goundan v. Sallappa Coundax (1938) 2 M L. I. 1068: I.L.R. 1939 
Mad. 218, followed and Narayanachari v. Annamalai Chettiar, (1939), k M,L.J. 
225, distinguished. 

(si) The decree passed against the fathef in respect of a family ‘liability 
must be deemed in law to be a decree passed against the son also and the son 
is entitled to maintain an application under S.20. 

(iii) The exclusion of an insolvent enacted in S.21 must be limited only 
to the insolvent and the debts payable by him and even if the same debt is 
payable by another, say, his son, the son cannot be regarded as being virtual} 
excluded by S. 21. 





* C, R, P. No. 1609 of 1938 > . 4 lith August, 1939, 
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Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of West Tanjore 
at Tanjore dated 27th October, 1938 and made in E. A. No. 308 
of 1938 in E. P. No. 20 of 1937 in O. S. No. 3 of 1919. 


S. V. Venugopalachariar for Petitioner. 
á. V. Viswanatha Sastri for Respondent. 
The Court delivered the following 


JupGMENT.—-This is an application to revise the order of 
the District Judge of West Tanjore dated 27th October, 1938, on 
a petition presented under S. 20 of the Madras Agriculturists’ 
Relief Act 1V of 1938 praying for stay of execution of the 
decree in O. S. No. 3 of 1919. The suit was one known as the 
Tanjore Palace Estate suit which was last dealt with in this 
Court so far as the present controversy is concerned. In the case 
reported in Arunachalam Chettiar v. Pratapasimha Rajah Sahebi, 
the facts necessary for understanding the present dispute are 
stated, at least, most of them. The present application under 
S. 20 of the new Act was made by the son of the twenty-ninth 
defendant in the suit. The twenty-ninth defendant belonged to 
one group of defendants to whom the preliminary decree in the 
suit passed on Ist July, 1918 (the suit had been originally 
instituted as O. S. No. 26 of 1912) awarded 3/4th share. In 
appeal, this share was reduced, but in the interval, the twenty- 
ninth defendant as well as others belonging to his group had 
taken away from Court various sums of money under certain 
conditions imposed in the order made on a stay petition. 
Instead of however restitution being made as a result of the 
appellate Court’s modification of the first Court's decree, the 
partition having been made actually in the interval, the first 
Court allowed the parties to retain the shares originally allotted 
to them but imposed a charge in respect of certain amounts on 
those shares in the case of those who had received more than 
their proper share according to the appellate Court’s decree. 
The present execution petition in connection with which the 
application for stay was made was for the purpose of enforcing 
this charge. The twenty-ninth defendant became an insolvent 
long ago and it is conceded that a dividend also has been 
declared by the Official Receiver. 





1. (1930) 60 M.L.J. 79 at 80, 
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The application of the petitioner was dismissed by the 
learned District Judge on several grounds. So far as one of 
the points is concerned, namely, that the petitioner is not an 
agriculturist, it is clear that this finding that he is not an 
agriculturist cannot remain as it stands for the simple reason 
that the parties had no real opportunity to adduce evidence on 
this point. It would seem as if the petition was posted for 
hearing on points of law leaving the question of fact, namely, 
whether the petitioner is an agriculturist to be decided later on, 
if necessary. Unfortunately, however, the learned District 
Judge happens to have lost sight of this fact and recorded a 
finding, so to say, on this point against the petitioner by saying 
that no evidence had been produced on this point and it is not 
conceded on the other side. It is not as if there is a clear and 
definite finding on the point, but I wish to make it clear that if 
there is a definite finding against the petitioner, that finding 
cannot stand for the reason that the parties had no reasonable 
opportunity to adduce evidence relating thereto, and if on other 
grounds, the petitioner succeeds, this point will have to be 
decided afresh by the Court below after giving an opportunity 
to both parties to adduce evidence. 


It has been argued that there is no debt in this case which 
would entitle the petitioner to apply under S. 20 of the Act. 
No doubt the charge does not make the petitioner personally 
liable nor indeed his father personally liable for the amount 
charged, But it must be remembered that the charge was, as 
it were, a substituted liability in place of the original personal 
liability of the father to make restitution. The definition of 
the word ‘debt’ found in the Act does, in my opinion, include a 
liability to make restitution. All that the definition says is that 
if there is a liability in cash or kind due from an agriculturist 
whether payable under a decree or order of a civil or revenue 
Court or otherwise, it constitutes a debt. There was here an 
undoubted liability on the part of the twenty-ninth defendant 
to pay in cash as restitution whatever amounts he had drawn 
from Court in excess of what he was ultimately found to be 
entitled to under the decree of the appellate Court. Moreover, 
as pointed out by the petitioner’s advocate, it has been held in 
Perianna Goundan v. Sellappa Goundan! by a Bench that 








1, (1938) 2 M.L.J. 1068: I.L.R. 1939 Mad. 218, 
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the definition of ‘debt’ in the Act cannot be restricted to 
cases where a person is personally liable and that it is wide 
enough to cover the case of every person who is in any manner 
liable either because he is personally liable or because he is liable 
on account of.the possession of property, and takes in his heirs, 
legal representatives or assigns. On the other side, the decision 
of a single Judge reported in Narayanachari v. Annamalai 
Chettiar! has been brought to my notice. That is to the effect 
that a puisne usufructuary mortgagee who is made a party toa 
suit by the first mortgagee which is decreed, is not a debtor 
within the meaning.of the new Act. The judgment in that, 
case is a very short one and the reason there given is that an 
usufructuary mortgagee is not a debtor, because in no sense of 
the word he is a debtor. That is so because gua mortgagee he 
could not be regarded as a debtor but only as a creditor. There 
is also a sentence following to the effect that the decree is not 
against him for a debt payable by him vut in his favour allowing 
him aright in equity to redeem the first mortgage and therefore 
he was under no liability under the decree. in other words, the 
decree in tbat case was one which gave him an opportunity to 
do something but which did not make him liable to pay anything 
in cash or in kind. That being the case, that decision cannot 
support the respondent’s contention in this case where there is 
undoubtedly an attempt made by him to execute a decree, by 
enforcing the charge allowed by the decree against properties 
which are in the possession of the judgment-debtor’s son. I have 
little doubt in my mind that this is a case in which so far as 
S. 20 of the Act is concerned, assuming that the petitioner is an 
agriculturist, there is a debt in respect of which he is entitled to 
get relief; but at the last moment, so to say, it has been 
contended by Mr. Viswanatha Sastri on behalf of the respon- 
dent, abandoning for the time being the contention that there is 
no debt, that S. 20 can be availed of only if there is a decree 
passed against a person entitled to the benefits of the Act, and 
that the petitioner is not such a person because there is no 
decree passed against him even assuming that he is entitled to 
the benefits of the Act. This contention can be shortly met by 
the remark that a decree passed against the father in respect of 
a family liability, that is to say, a liability enforceable against 


nre anaa aaa a 
E 1. (1939) 2MLJ. 225, 
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the family property must be deemed in law to be a decree passed 
against the son also. The subsequent insolvency of the father 
does not make the decree any the less a decree passed against 
the son. Whether the effect of the insolvency deprives the son 
of any of the benefits which he would otherwise be entitled to is 
not a question that falls to be decided at present. At present 
the only point for decision is whether the petitioner is entitled 
to maintain an application under S. 20 and not to determine the 
exact relief to which he may be entitled. That question has to 
be, and should be, left to be decided later on if and when an 
application is made under S. 19 of the Act. 


Mr. Viswanatha Sastri has also relied on the case reported 
in Motta: Meera v. Abdul Kadiri, but that case is really not in 
point because the decision there was not on the basis that the 
liability was not a debt at all from a general point of view but 
that it was not a debt under the Act and that for the special 
reason that the liability arose by reason of the fact that one of 
several co-owners was in possession of common property and 
therefore liable to account. As pointed out by Varadachariar, 
J.» at page 528, the relationship between such co-owners of 
whom one is in possession of common funds is not that of 
creditor and debtor. Dealing with the claim to interest in that 
case, it was observed that interest could be claimed only on the 
basis of some breach of trust and that by reason of that fact, the 
liability could not be regarded as a debt under the Act solely by 
reason of the specific provision in clause (f) of S.4 of that Act 
which excludes from the operation of the Act liabilities arising 
out.of any breach of trust. 

The learned District Judge appears to have relied also on 
S. 21 of the Act as a ground for dismissing the petition for 
stay. That section merely says that: 

“Nothing in this Act shall apply to the debts payable by any person who 


has been adjudicated an insolvent, if prior to the coming into force of this 
Act, a dividend has been declared out of his assets.” 


It may be that the debt in the present case is one payable 
by the father and he is an insolvent in whose insolvency a 
dividend has been declared long ago, but that does not mean 
that his son who is in possession of the family property is not 
entitled to claim the benefits of the Act simply because his 
father cannot do so by reason of S. 21 of the Act. In the view 


4 





1. (1939) 1 M L.J. 528: LL.R. 1939 Mad, 525. 
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that I have taken, it follows that the Original decree itself which 
is now being executed must be regarded as a decree to which 
the petitioner is virtually a party though not by name, and he 
must be regarded as being a person by whom the debt is payable 
as well as by his father and the insolvency of the father and the 
payment of a dividend cannot, in my opinion, disentitle the son 
from applying under the Act, if otherwise he satisfies the condi- 
tions luid down in the Act. The exclusion of an insolvent 
enacted in S. 21 must be limited only to the insolvent, and the 
debts payable by him, and even if the same debt is payable by 
another, say, his son, the son cannot be regarded as being 
virtually excluded by S. 21. For instance, if a debt is payable 
by more than one person, the insolvency of one cannot deprive 
the other person liable for the debt of his right to apply under 
the Act if he otherwise satisfies the provisions of the Act. This 
seems to be fairly clear, and therefore any reason based under 
S. 21 for the purpose of non-suiting, so to say, the petitioner, 
must be dismissed as one based on a misapprehension of the 
scope of S, 21. It follows from what I have said that the 
Teasons given by the learned District Judge for dismissing the 
petition are not sustainable in law and his order must be set 
aside, but, as I have observed already, as the main question of 
fact which arises in this case, namely, whether the petitioner is 
an agviculturist has not been properly decided, the petition will 
be remanded to the Court below for fresh disposal according to 
law in the light of the observations contained in this judgment 
after giving reasonable opportunities to both parties to adduce 
evidence on the point which is to be enquired into, namely, 
whether the petitioner is an agriculturist. 


The costs of this petition will abide the event and should be 
provided for in the revised order of the lower Court. 


KS. Order set aside and pelition remanded, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. JUSTICE LAKSHMANA Rao. 
Maddukuri Subba Rao and others... Petitioners* (Accused). 


Criminal Procedure Code (V of 1898), S. 106—Conviction for offence 
under S. 426, Penal Code ~Order under S. 106 on basis of—Validsty, 





"Cri Rev. Case No, 677 of 1938, Oth September, 1938. 
(Cri. R. P, No. 645 of 1938). 
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The offence under S. 426 of the Indian Penal Code does not involve a 
breach of the peace and an order under S. 106, Criminal Procedure Code, 
cannot be passed on the basis of a conviction under S. 426, Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Court of the Joint Magistrate, Bezwada, dated 30th 
May, 1938 and passed in Criminal Appeal No. 6 of 1938 (C. C. 
No. 1023 of 1937, Stationary Sub-Magistrate, Bezwada). 

P. Satyanarayana Rao for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

Orper.—The evidence justifies the conviction of the peti- 
tioners under S. 426 of the [ndian Penal Code and the fines 
are not excessive. But the offence under S. 426 of the Indian 
Penal Code does not involve a breach of the peace and the 
order under S. 106 of the Criminal Procedure Code cannot be 
sustained, ' The order under S. 106 of the Code of Criminal 
Procedure is therefore set aside and otherwise this petition is 
dismissed. 

B. V. V. ———_ Petition allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL BENCH, Chief 
Justice AND Mr. JUSTICE PATANJALI SASTRI 


Thirugnanavalli Ammal .. Petitioner" (Respondent) 
v, 
P. Venugopala Pillai and others... Respondents (Appellants). 

Civil Procedure Code (V of 1908), Ss. 34 (2) and 152—Decree in accord- 
ance with judgment silent as to further interesit from date of decree—If can 
be amended under S. 152 as accidental slip or omission so as to allow further 
interest—S. 34 (2) —Apphicabihty. 

Where a decree which has been drafted in accordance with a judgment 
contains no reference to further interest from date of decree to date of pay- 
ment the Court must be deemed to have refused it. The provisions of Civil 
Procedure Code, S. 34 (2) govern the matter. The Court cannot under 
S. 152amend the decree by allowing further interest on the decretal amount 
from the date of decree to date of payment or realization. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the amendment of the decree of the High 
Court in Appeal No. 130 of 1929, preferred against the decree 
of the District Court of South Arcot in O. S. No. 6 of 1927. 





* C, M. P. No. 1781 of 1939. 9th August, 1939. 


Subba Rao, 
In re. 
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T. E. Ramabhadrachariar for Petitioner. 
R. Viswanathan for J. R. Gundappa Rao for Respondents. 
The Court made the following 


ORDER.—This is an application by a decree-holder for the 
amendment of a decree passed by this Court on the 30th August, 
1932, on the ground that there has been an accidental omission. 
The petitioner obtained a decree in the Court of the District 
Judge of South Arcot for the payment of two sums, Rs. 10,817 
and Rs. 11,183, with interest at 9 per cent. per annum. On the 
first amount interest was to be calculated trom the 16th March, 
1925, and onthe second amount from the 16th March, 1926, “till 
this date”, that is, the date of the decree, the 21st December, 
1928. There was no reference to further interest in the 
judgment and the decree was drawn up in accordance with the 
judgment which was signed by the District Judge who delivered 
it. On appeal this Court held that the petitioner was entitled to 
Rs. 10,276 and Rs. 10,623 with interest on these amounts at 
six per cent. per annum from loth March, 1925 and 16th 
March, 1926, respectively to the date of the decree. Again there 
was nothing said in the judgment with regard to the payment 
of further interest after the date of the decree. The draft 
decree was submitted to the learned Advocates who appeared in 
the case and they approved of the wording. It is clear, however, 
that they did not realize that further interest had not been 
awarded, because in the subsequent execution proceedings the 
amounts claimed included further interest and no objection was 
taken. Recently the judgment-debtors applied for the scaling 
down of the balance due under the decree in accordance with 
the provisions of the Madras Agriculturists’ Relief Act. In 
those proceedings it was discovered that the decree which had 
been passed was silent on the question of further interest. This 
led to the present application being filed and the Court is asked 
to amend the decree by allowing further interest on the decretal 
amount from the date of the decree to the date of payment or 
realization. 

S. 152 empowers the Court to correct clerical or arithmetical 
mistakes in judgments, decrees or orders or errors arising therein 
from any accidental slip or omission. As the decrees passed are 
in accordance with the respective judgments it is difficult to 
support the contention that there has been an accidental omission, 
but even if the decree-holder ought to have had further interest. 
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granted to him and this was accidentally overlooked the Court Thirugnana- 


cannot in face of the provisions of S. 34 (2) of the Code of 
Civil Procedure rectify the omission. S. 34 (1) provides that 
where and in so far as a decree is for the payment of money 
the Court may award further interest, but sub-S. 2 expressly 
states that where a decree is silent with respect to the payment 
of further interest from the date of the decree to the date of 
payment or other earlier date, the Court shall be deemed to 
have refused such interest, and a separate suit therefor shall 
not lie. As in the decree which the petitioner wishes to have 
amended there is no reference to further interest and the decree 
follows the judgment the Court must be deemed to have refuged 
it. I do not suggest that if in the judgment further interest 
had been specifically allowed S. 34 (2) would prevent the Court 
acting under S. 152 and correcting the decree, but as the decree 
is in accordance with the judgment the provisions of S. 34 (2) 
govern the matter. 
The application must be dismissed with costs. 

KS. Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—~Mr. Justice KunHI RAMAN, 

Gopu China Jogayya and Seshavatha- 
ram Firm .. Appellant® (Petitioner) 
v. 
Mamidi Satyanarayana and others.. Respondenis (Respon- 
denis). 
Provincial Insolvency Act (V of 1920), S. 35—Peistioning creditors debt 
alleged to be bogus—W hen adjudication to be annulled, 


Where a creditor applied to have an order of adjudication annulled on 
the ground that the petitioning creditor’s debt was a bogus one, 





Held, unless it is shown that the debtor did not owe any other debts or 
that the debtor was not really insolvent at the time the order of adjudication 
was made by the lower Court the order of adjudication cannot be annulled. 


Case-law discussed. 
Appeal against the order of the District Court of Kistna 
at Chilakalapudi dated 14th December, 1937 and made in I.A. 
No. 1864 of 1935 in I.P. No. 15 of 1935. 


N. Vasudeva Rao for Appellant. 
V. Parthasarathi and V. Govindarajachari for Respondents. 


*A. À. O. No. 184 of 1938. 15th September, 1939. 
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The Court delivered the following 


J UpGMENT.—This is an appeal from the order made by the 
learned District Judge of Kistna in I. A. No. 1864 of 1935 in 
I, P. No. 15 of 1935 on the file of his Court. 


The facts are briefly as follows. On a petition presented 
by the first respondent, the second respondent was adjudicated 
insolvent on the 17th October, 1935. Then the appellant who 
is one of the creditors of the insolvent applied on 7th November, 
1935, for annulling the adjudication under S. 35 of the Provin- 
cial Insolvency Act. The ground alleged in the petition before 
the District Judge was that the debt mentioned in the petitioning 
creditor’s application was a bogus debt and that consequently 
there was abuse of the process of the Court. The learned 
District Judge dismissed the petition for a reason which cannot 
be supported. The order is worded as follows :— 


“ The petitioner is practically trying to make me review the order of the 
District Judge who adjudicated the respondent insolvent. Ido not think he 
can be allowed to do so and that his real remedy lies in having the debt 
declared void or annulled by appropriate action. The petition is dismissed. 
All parties to bear their own costs.” 


The learned Advocate for the appellant very rightly com- 
ments on the wrong view taken by the learned District Judge. 
The respondents’ learned Advocate while conceding that the 
reason given in the order may not be quite satisfactory, contends 
that in substance the order is correct though in form it looks 
unsatisfactory. 


The question therefore for determination is whether in sub- 
stance the order made by the Court below is correct and war- 
ranted by law. It is first necessary to bear in mind an important 
feature which the respondents’ learned Advocate has pointed 
out in the course of his arguments, namely, that before the 
petitioning creditor in this case filed his petition for adjudicating 
the second respondent insolvent, the appellant before this Court 
had himself presented a similar petition on the 29th of July, 1935, 
in the Court of the Subordinate Judge of Bezwada asking for 
a similar relief. Since the order of adjudication was made by 
the District Court of Kistna on the petitioning creditor’s appli- 
cation prior to the disposal of the present appellant's application 
filed in Bezwada, that petition does not seem to have been pres- 
sed. : The learned Advocate for the respondents argues with 
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considerable force that it does not lie in the mouth of the pre- 
sent appellant now to say that at the time the second respondent 
was adjudicated insolvent, the adjudication ought not to have 
been made. 


The learned Advocate for the appellant argues that S. 9 of 
the Provincial Insolvency Act prescribes the conditions that 
should be fulfilled to entitle a creditor to present an insolvency 
petition against a debtor and he points out that the main condi- 
tion is the existence of a debt due to that creditor to the extent 
of at least Rs. 500. Therefore, if on a petition presented by a 
creditor, an adjudication is made, if it is possible to establish 
subsequently, that on the date of that petition, there was no 
genuine debt due to that creditor, then that is a fit case in 
which the adjudication should be set aside under S. 35 on the 
ground that the debtor ought not tohave been adjudged insol- 
vent. This contention I am not able to accept as well-founded. 
There is no doubt that but for the petition presented by the 
creditor, the adjudication would not have taken place but once 
an adjudication takes place, all the other creditors of the 
debtor become interested in the matter and unless the appellant 
here is able to show that the debtor did not owe any other debts 
or that the debtor was not really insolvent at the time the order 
of adjudication wasmade by the lower Court, it is not open to 
him to contend that it is a case in which the order of adjudica- 
tion ought not to have baen made. 

The learned Advocate for the respondents cites the decision 
reported in Ex parte French: In re Trim}, where the facts were 
similar to the facts in the present case. Under the English law, 
itis only if a debt of £50 is due by the debtor that the creditor 
to whom such a debt is due can validly file a petition for 
adjudicating the debtor insolvent. In that case, after the 
adjudication, the debtor came forward and satisfied the Court 
that made the order of adjudication that the debt due to the 
petitioning creditor was below £50. Thereupon, the County 
Court Judge annulled the order of adjudication but the Court of 
Appeal reversed this decision. The following sentences that 
occur in the judgment of Bacon, C.J., are relied on by the 
learned Advocate for the respondent :— 


“ Proceedings in bankruptcy are for the benefit not only of the petition- 
ing creditor, but of all the creditors. . . 26... . [tis no reason, even 


1. 52L.J. Ch. 48, 
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if the petitioning creditor’s debt is notestablished, that the other creditors 
should be deprived of their rights.” 


This decision seems to me to be strongly against the appel- 
lant in the present appeal. The learned Advocate for the appel- 
lant cites the following decisions in support of his contentions. 
(Koya Mohsdeen v. Hashim Khani, In re Whelan: Ex parte 
Sadlers, Kumarappa Chettiar v. Chidambaram Chettsar8, Ala- 
melumangathayarammal v. Baluswamis and Karuwthan Chettiar 
v. Raman Chetty5.) In the case reported in Koya Mohideen v. 
Hashim Khan! during the temporary absence of the debtor, a 
person who saidhe was a creditor filed a petition and got the 
debtor adjudicated insolvent. The debtor on coming to know 
of this order of adjudication applied for its annulment and he 
succeeded in showing that it was not competent to the creditor 
to obtain the order of adjudication. What is significant in the 
report of this case is that there is nothing in it to show that there 
were other creditors who were interested in the proceedings. In 
the case in In re Whelan: Ex parte Sadler3, it was shown that 
there was no debt to the extent of £50 due by the debtor to the 
creditor. In Kumarappa Chettiar v. Chidambaram Chettiar, 
the petition that was filed for adjudication showed on its face 
that there was no act of insolvency committed by the debtor 
within three months before its date. In the case in Alamelu- 
mangathayarammal v. Balusams4, it was held that the debtor 
was in a position to discharge his debts in full and therefore it 
was an abuse of the process of Court to apply for and obtain an 
order of adjudication. In the case in Karwthan Chettiar v. 
Raman Chetty®, it was found that there was no allegation of 
any act of insolvency when the petition was filed for adjudica- 
tion. These cases cannot, in the circumstances mentioned 
above, be regarded as authorities for the proposition that the 
learned advocate for the appellant wants the Court to accept, 
namely, that if the appellant merely proves that there was no 
binding debt due to the petitioning creditor then the Court is 
bound under S. 35 to set aside the order of adjudication on the 
ground -that the order ought not to have been made. In my 
opinion, the allegations contained in the affidavit filed by the 
appellant in the Court below in support of his contention that 








t. ALR, 1935 Rang. 276. 
"2 43L.J. (Bankruptcy) p. 43. 3. (1938) 2 M.L.J. 385. 
4, AIR. 1928 Mad. 394. 5. (1926) 24 L.W. 486. 
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the adjudication should be annulled were not sufficient for such 
annulment. In these circumstances, the conclusion arrived at 
by the lower Court is correct although the reasons given in its 
order cannot be supported. 

The appeal therefore fails and must be dismissed ‘with 
costs (one set). 

«KS. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-~MR, JusTICE WADSWORTH. 

Mammili Kunhi Raman Kitavu, 
Karnavan and Manager of the 
Thavazhi of Kallod Amsom . 





and Desom .. Appellant* (Plaintiff) 
v. 
Vengileri Thanancheri Kunhi 
Karnavan Kitavu . Respondent (Defendant). 


Hindu Law—Jotnt ETE evens acquired by manager— Presumption 
that st is family properiy—When arises—Morigage of such property along 
with item proved to be family property—If rases presumption that it is family 
dand. 

In tbe absence of evidence that the family possessed property with the 
income of which the new acquisition might have been made there is no 
presumption that the property acquired by the manager is family property. 

Vythianatha Aiyar v. Varadaraja Atyar, (1938) 1 M.L.J. 216: I.L.R. 1938 
Mad: 696, followed 

The fact that an item the character of which is in disputed is mortgaged 
along with another item proved to be family land will not raise a presumption 
that the disputed item was also family land unless it be shown that the 
mortgage itself was a borrowing for the benefit of the family. 

Appeal against the remand order of the District Court of 
North Malabar dated 25th July, 1936 and made in A. S. 
No. 354 of 1935 preferred against the decree dated 23rd 
September, 1935 (in O. S. No. 552 of 1934, District Munsif’s 
Court, Payoli). 

K. Kuttikrishna Menon for Appellant. 

Respondent not represented, 

The Court delivered the following 


JUDGMENT.—In the absence of evidence that the family 
possessed property with the income of which the new acquisi- 
tion might have been made there is no presumption that the 
Property acquired by the manager is family property—Vythia- 
Se a a 


*A.A.O. No. 114 of 1937, 17th August, 1939: 
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natha Aiyar v. Varadaraja Aiyarl, The fact that an item the 
character of which is in dispute is mortgaged along with 
another item proved to be family land will not raise a presump- 
tion that the disputed item was also family land unless it be 
shown that the mortgage itself was a borrowirg for the benefit 
of the family. On both these points the evidence is lacking. 
The appeal has therefore to be dismissed. 

K. S. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE STODART. 

Minor Narayanan Chetti and 





Appeal dismissed. 


another .. Appellants (Petitioners) 
v. 
Panchanathan Chettiar and 
others .. Respondents (Respondents 1 and 
4 to 11). 


Civil Procedure Code (V of 1908), O. 21, r. 16—Decres in favour of 
father—Devolution on death of father on his sons—Sony, tf can execute with- 
out recogmiion by the Court which passed the decree. 

Where a decree has been transferred to sons by operation of law on the 
death of their father, O. 21, r. 16 of the Code of Civil Procedure is applicable 
and the sons are not “decree-holders” who can execute the decree without 
recognition, by the Court which passed the decree, of the devolution upon 
them of the decree. 

Ramsewak Prasad v. Saran Singh, AI.R. 1937 Pat. 607, dissented from. 


Appeal against the order of the District Court of West 
Tanjore, dated the 14th April, 1937 and passed in E. P. No. 4 
of 1936 (in O. S. No. 93 of 1925, Sub-Court, Tanjore.) 

T. R. Venkatarama Sastri and C. A. Seshagiri Sastri for 
Appellants. ' 

N. Siwaramakrishna Atyar for Respondents. 

The Court delivered the following 

JupGMENT.—We cannot accept the contention on behalf of 
the appellants, that they are decree-holders who can execute the 
decree without recognition bythe Court which passed the decree 
of the devolution upon them of the decree. The appellants are 
not “decree-holders” as defined in S. 2 of the Code of Civil 
Procedure. Their father was the sole decree-holder, and although 
the sons may well have been entitled along with him to the 





1. (1938) 1 M.L.J. 216: ILL.R. 1938 Mad. 696. 
* A. A, O. No. 31 of 1938. Ist September, 1939, 
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benefits of the decree a thing which has yet to be investigated— 
it is impossible to say that they were, or are “decree-holders”. 
The decree has been transferred to them by operation of law 
on the death of their father and O. 21, r. 16 of the Code of 
Civil Procedure is applicable. With respect we are not able to 
agree with the learned Judge who decided the case of Ramsewak 
Prasad v. Saran Singhi. The decision of the learned District 
Judge on this point is in our opinion correct. This appeal is 
accordingly dismissed with costs. 

K.S. Abpeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice WADSWORTH. 
Rm. PL S. Sivaswami Chettiar.. Appellani® (Petitioner- 





Assignee of the Decree) 
v. 
Marudaiya Goundan and others .. (Respondents, Respondents- 
Defendants). 


Civil Procedure Code (V of 1908), S. 146 and O. 22, r. 10—Swust filed by 
benamidar—Release executed in favowr of real owner subsequenily—Right of 
real owner to prefer appeal—Transfer of Property Act (IP of 1882), S. 6 (e). 


A person can be allowed to file an appeal against the dismissal of a suit 
instituted by his benamidar, the latter having released his rights in the 
property claimed in the suit by a deed which recites that the person seeking 
to prefer the appeal was the real purchaser of the property. It cannot be said 
that the release deed offends S. 6 (e) of the Transfer of Property Act. And 
though O. 22, r. 10 of the Civil Procedure Code may not in terms apply the 
Court has ample powers under S. 146 of the Code to permit the person in 
whose favour the plaintiff has released his rights in the property to file the 


a . 

e against the order of the District Court of Coimbatore 
dated 18th October, 1935 and made in I. A. No. 273 of 1935 
(O. S. No. 89 of 1933, District Munsif Court, Tiruppur). 

— P.S. Ramachandran for Appellant. 
P. J. Kuppanna Rao for Respondents. 
The Court delivered the following 


JUDGMENT.—I see no reason why the appellant should not 
with reference to the terms of S. 146, Civil Procedure Code, be 
allowed to file an appeal against the dismissal of the suit insti- 
tuted by his benamidar, the latter having released his right in 
the property claimed in the suit by a deed which recites that the 


1, ALR. 1937 Pat. 607, 
* A. A. O. No. 278 of 1936. 7th August, 1939, 


Narayanan 
Chetti 
v. 
Pancha- 
nathan 
Chettiar. 


Sivaswami 
Chettiar 
v. 
Marudaiya 
Goundan. 


Sivaswami 
Chettiar 
v, 
Marudaiya 
Goundan. 
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appellant was the real purchaser of the - property. Whatever 
may be said regarding the superfluous deed of assignment 
subsequently executed, it cannot be contended that the release 
deed offends against S. 6 (e) of the Transfer of Property Act. 
And tbough O. 22, r. 10, Civil Procedure Code, does not in 
term apply, the Court has ample powers under S. 146, Civil 
Procedure Code, to permit the person in whose favour the 
plaintiff has released his rights in the property to file the appeal, 
The appeal is therefore allowed with costs and there will be a 
direction to the learned District Judge to permit the appellant 
to file the appeal as a person claiming under the plaintiff. 


B. V. V. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Kunmi RAMAN. 
Kanujnakkal Thayikkandiyil Moos- 





san Kunhi Kalandan 7 „. Petitioner* (2nd Defen- 
dant) 
v. 
Kaniyarakkal Thayikkandiyil Kunhi 
Kattyali and others .. Respondents (Plaintif and . 


Defendants 1 and 2). 


Negotiable Instruments Act (XXVI of 1881), S. 98—Payee of promissor) 
sote—Fraud practised in endorsing note—Notice of dishonour if necessary— 
Liability of endorser—When arises. 


Where the payee of a promissory note practises a fraud by endorsing the 
note to another after it became barred by limitation and with a fabricated 
endorsement of payment, be is not entitled to notice of dishonour. 

Wirth v. Austin, (1875) L.R. 10 C. P. 689 and Terry vy. Parker, (1837) 6 
Ad. and E. 502: 112 E.R. 192, relied on. 

The liability of the endorser of a promissory note arises only on* ‘the 
date of endorsement. 

Jagannadha Reddiar v. Lakshmana Reddiar, (1924) 47 M.L.J. 475; relied 
on. 

Petition uņder S .25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District ae 


of Cannanore in S.C.S. No. 25'0f 1936. 
O.. T. G. Nambiar and C. K. Kerala Varma for Petitioner. 
A. Achutha Nambiar and K. Govindan for Respondents. 


* C. R. P. No 1355 of 1936. . - 3rd August, 1939, 
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The Court delivered, the following -> . 
Jupcment.—The third defendant is the- petitioner.. He 
was the payee of the suit promissory note and he had endorsed 
the note to the plaintiff. The ‘suit note was executed by défen- 
dants 1 and 2 in favour of. the third defendant on the 22nd 
September, 1932. An endorsement of payment of Rs. 5 which 
appears on the suit promissory note and which bears date 15th 
September, 1935, was relied on for saving limitation as against 
defendants 1 and 2. ‘The date of ‘endorsement of 
the suit promissory note by the third defendant to’ ‘the plaintiff 
was 9th December, 1935.° The learned District Munsif who 
tried the case has held that the endorsement of payment of Rs. 5 
which was relied on for saving limitation was fabricated by the 
third defendant and that the suit was barred by limitation: as 
against defendants 1 and 2. Regarding the third defendant the 
trial Court has’ held that he is liable because he has admittedly 
endorsed the promissory note’to the pl’ .d.and it was not 
shown at the trial how he coild escape ability. i 
The learned Advocate, for the third defendant-petitioner 
puts forward the following contentions: (1) that the trial: Court 
should have held that the suit was barred by limitation against 
the third defendant also, because it is Art. 73 of the Indian 
Limitation Act that applies to the case, and (2) that the suit 
against the third defendant should have been dismissed, because 
there was no eviderice of notice of dishonour. 
In my view both these contentions are not well- E 
A pointed out in the decision reported in Jagannadha Reddiar 
. Lakshmana Reddsari, the liability of the endorser of a pro- 
oe note arises only on the date of endorsement. In the 
present case the date of endorsement was clearly a few inonths 
prior to the date of the institution of the suit. Therefore the 
suit as against the third defendant-was not barred by limitation. 


Regarding the contention thai the third defendant was 
entitled to notice of dishonour, ‘as ‘argued’ by’ the ‘learned 
Advocate -for the plaintiff-respondent, in ‘view of the fraud 
practised ‘by the- payee-in endorsing the promissory note to- the 

plaintiff after it becarhe barréd by limitatiow and with a fabri: 
see endorsément of payment of Rs. 5, there was no necessity 
to give notice of dishonour to. the third, defendant. (See S. 98 





1. (1924) 47 ALI 475,- e wae 


wa 
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of the Negotiable Instruments Act and Wirth ` v. Austin! and 
Terry v. Parker.) 

In these circumstances I hold that the view taken by the 
trial Court is correct and dismiss this Civil Revision Petition 
with costs of the plaintiff-respondent. 


B. V.Y. Petition dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—LorD Romer, Lorp PORTER, SR LANCELOT 
SANDERSON, LorD NORMAND (LORD PRESIDENT OF THE COURT 


OF SESSION) AND SIR GEORGE RANKIN. 
Kunwar Surendra Bahadur Singh 
and others .. Appellants* 
V. 
Thakur Behari Singh andothers.. Respondents. 

Transfer of Property Aci (IV of 1882), S. 9—Executant being marks- 
womon— Mode of attestation of morigage—Registration endorsement-Whether 
can amount to atlestation—Registration Act (XVI of 1908), Ss. 58, 59 and 60. 

Where a mortgage is sought to be executed by a marks-woman it can be 
effected only by a registered instrument to which she attaches her mark and 
which is attested by at least two witnesses cach of whom must have seen her 
affix her mark to the instrument or received from her a personal acknowledg- 
ment of her mark and each of whom must have signed the instrument in the 
presence of the executant. -It cannot be said that the signatures of the 
registering officer and the identifying witnesses affixed to the registration 
endorsement constitute a sufficient attestation within the meaning of S. 59 of 
the Transfer of Property Act when it is not shown that, the endorsement 
was made on the same day and that the registrar and the identifying witnesses 
affixed their signatures in the presence of the executant. 

Veerappa Chettiar v. Subramamia Aiyar, (1928) 55 M.L.J. 704: LL.R. 
52 Mad. 123 (F.B.), considered. 


A. G. P. Pullan for Appellants. 

Respondents not represented. _ 

17th March, 1939. Their Lordships’ judgment was 
delivered by 

Sı LANCELOT SANDERSON.—This is an appeal by the 
plaintiffs in the suit against a judgment and decree of the 
High Court of Allahabad dated the 28th of November, 1933, 
whereby the appeal of one of the present respondents, namely, 





‘1. (1875) L.R. 10 C, P. 689. 
2, (1837) 6 Ad. and E. 502: 112 ER. 192. 


*P CA 1 No. 22 of 1937. 17th March, 1939. 
‘Allahabad Appeal No. 3 of 1934, : 
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Lachman Singh, was atlowed and the suit as against the said 
Lachman Singh and his share of the mortgage property was 
dismissed. The plaintiffs are Kunwar Surendra Bahadur Singh 
and his two minor sons and the suit was brought for foreclosure 
of a mortgage dated the 23rd of June, 1909, purporting to be 
executed by Himmat Singh (now deceased), Mulu Singh and 
Musammat Jamna Kunwar, mother and certified guardian of the 
said Lachman Singh, who was then a minor, in favour of Surendra 
Bahadur Singh in respect of certain zemindari property to secure 
a loan of Rs. 18,000 and 44 per cent. interest in order to pay. 
off prior mortgages at a higher rate of interest. The defendant- 
respondents Nos. 1-9 are heirs of Himmat Singh, No. 10 is 
Lachman Singh, Nos. 11, 12 and 13 are Mulu Singh, and his 
two sons and Nos. 14 to 24 are various transferees. 

Before the execution of the mortgage, Musammat Jamna 
Kunwar obtained the permission of the District Judge to borrow 
Rs. 4,500 (one-fourth of Rs. 18,000) by hypothecation of the 
one-fourth share of the minor Lachman Singh in the said 
property. 

The principal and interest were payable on the 23rd of 
June, 1916. 

The mortgage-deed was presented for registration on the 
24th of June, 1909, at the office of the Sub-Registrar of Etawah 
by Himmat Singh and it was duly registered. 

It will be necessary to refer later in more detail to the 
proceedings of the registration. 

The suit was brought for principal and interest amounting 
to Rs. 41,400-14-6 on the 25th May, 1928. 


Written statements were filed by Lachman Singh and by 
two of the transferees. The plea to which it is necessary to 
refer is that which is contained in paragraph 9 of Lachman 
Singh’s written statement, namely: “The contesting defendant 
does not admit the execution and completion of the document 
sued on, nor is receipt of any consideration of the same 
admitted.” There were other pleas in the written statements 
but the above-mentioned plea is the only or one which is merena 
to the decision of this appeal. 


The mortgage-deed purported to be signed by Himmat 
Singh and Mulu Singh and to be executed by the thumb impres- 


sion of Jamna Kunwar, the mother of Lachman Singh and it - 
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bore on the face of it the names of five persons who purported 
to sign as witnesses to the execution of the deed. ‘At the trial; 
Himmat Singh’s heirs and Mulu Singh did not dispute the 
execution of the deed, but it was contended on behalf of Lachman 
Singh that the execution and due attestation of the mortgage 
bond so far as his mother was concerned had not been proved. . 
“One only of the five alleged witnesses, namely, Badri Prasad, 
was called to give evidence on behalf of the plaintiffs as to - the 
execution and attestation of the mortgage-deed on the 23rd of 
June, 1909. The plaintiff's mukhtaram and the. scribe, who 
wrote out the mortgage, also gave evidence, but they were not 
attesting witnesses.: In consequence of contradictory statements 
made by the above-mentioned persons, the Subordinate . Judge 
came to the conclusion that he could not rely upon their evidence. 
- > The learned Judge, however, relying on a Full Bench 
decision. of the Madras: High Court (Veerappa Chettiar vy. 
Subramania Aiyarl) held that the signatures of the registering 
officer.and ‘of the identifying witnesses affixed to the registration 
endorsement were sufficient attestation within the meaning of 
the Transfer of Property Act and its subsequent amending Acts. 
He therefore made a decree against the representatives of Himmat 
Singh, Mulu Singh and Lachman Singh, declaring their several 
liabilities to pay their proportionate shares of the amount due 
under the mortgage for -principal, interest and costs which he 
assessed at Rs. 44,229-0-0, ? 
Lachman Singh appealed to the High Court at Allahabad, 
and the learned Judges who heard the appeal referred to a: Full 
Bench the following questions :—- o a nbd, “308 
“1. Whena mortgagee sues to enforce his mortgage, and execution and 
attestation of the deed are’ not admitted what must the mortgagee prove in 
order to obtain a decree? > .. mln TSE RRS 
Z. Whether the signatures of the Sub-Registrar and of the witnesses 


identifying the executant at registration are a sufficient attestation of the 
deed for the purposes of the Transfer of Property Act, assuming that the 
Sub-Registrar and ‘idebtifying witnesses did receive from the executant a 
personal acknowledgment of his signature or mark, and that they did sign in 
the executant’s presence ?’ ae 


The Full Court on the 26th June, 1932, answered the first 


question as follows :— Bris E ae tae E E a ate 
. “Where a mortgagee sues to enforce his mortgage and the execution and 
attestation of the ‘deed are not admitted; the mortgagee netd Prove ‘ofly this 


Cer ecey i b 1928) 58 MLJ 2401 L-R; 52 Mad. 123\(R.B). o C 


Uj THE MADRAS LAW JOURNAL REPORTS. 763 


much that the mortgagor signed the document in the presente of an attesting 
witness and one man-attested the document; provided the document on the 
face of it bears the attestation of more than one person; ~ 


“But if the validity of the mortgage be specifically denied, in n the sense 
that the document did not effect a mortgage in law; then it mtist-be proved by 
the mortgagee that the mortgage-deed was attested by at least two witnesses.) 


As to the second point the learned Judges of the Full Court 
were of opinion that as there- were conflicting decisions, they 
should decide the matter or, principle alone, and came to the 
conclusion that the answer to mes second aia must bea in 
the negative. « 

. - It appears . from the ee of the “Division Bench, 
delivered on the 10th of Novémber, 1932, that when the appeal 
came before ihe: Divisidn -Bench.for further hearing it was 
conceded that on the record as it stood the plaintiffs had failed 
to prove due attestation df the mortgage-deed so far as 
Musammat Jamma Kunwar was concerned; and application 
was made on behalf of the plaintiffs to produce two further 
witnesses and for-permission’ to cross-examine the said Badri 
Prasad and Kundan, the scribe, who were alleged to have 
turned hostile. ; A aet 

The ground ọf the: spieto was ‘that the plaintiffs had 
been misled by certain rulings of the Calcutta and Madras High 
Courts. The learned Judges -made an order remanding the case 
to the Trial Court for taking the evidence of the two further 
witnesses and for the cross- examination of Badri Prasad and 
Kundan. 


It was provided that Lachman Singh should have A 
opportunity of cross-examining the witnesses or pees 
‘evidence in rebuttal. 


The High Court further. directed that the Trial Court 
after taking such evidence should record a finding on the 
evidence as a whole, including the fresh evidence, on the ques- 
tion whether the mortgage deed had been duly executed and 
attested as far as Musammat Janina, Kunwar was concerned. 


Their Lordships express no opinion ag to whether the order 
remitting the matter to the ‘T rial Court was in the proper form 
or whether the ground: for thé said order” was, sufficient. The 
order was made at the instance of the plaintiffs, it was acted 
upon, and the Trial Court made’ its finding i in accordance with 
the said order. ,It appears. “that, the, plaintiffs did not. take the 
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opportunity of producing any fresh witnesses but Badri Prasad 
and Kundan were cross-examined. The Subordinate Judge 
held that as far as Musammat Jamna Kunwar was concerned 
the execution and attestation of the mortgage bond had not been 
duly proved. 


The appeal was further considered by the Division Bench 
of the High Court and on the 28th November, 1933, the learned 
Judges agreed with the finding of the Subordinate Judge that 
the plaintiffs had failed to prove due attestation of the bond so 
far as Musammat Jamna Kunwar was concerned. They there- 
fore held that the mortgage was invalid so far as the share of 
Lachman Singh was concerned, allowed the appeal, and dismissed 
the suit as against Lachman Singh and his share of the mort- 
gage property. It is against that judgment and the decree made 
in pursuance thereof that the plaintiffs have appealed to His 
Majesty in Council. 

It is necessary to refer to certain sections of the Indian 
Evidence Act (I of 1872) and of the Transfer of Property Act 
(IV of 1882); the most material are S. 68 of the Evidence Act 
and Ss, 3 and 59 of the Transfer of Property Act. 

S. 68 of the Evidence Act is as follows :— 


“68. If a document is required by law to be attested it shall not be used 
as evidence until one attesting witness at least has been called for the 
purpose of proving its execution, if there be an attesting witness alive, and 
subject to the process of the Court and capable of giving evidence: 

“Provided that it shall not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which hes been 
registered in accordance with the provisions of the Indian Registration Act, 
1908, unless its execution by the person by whom it purports to. have been 
executed is specifically denied.” 

S. 59 of the Transfer of Property Act'provides that — 

“Where the principal money secured is one hundred rupees or upwards a 
mortgage other than a mortgage by deposit of title deeds can be effected only 
by a registered instrument signed by the mortgagor and attested by at least 
two witnesses.” 


What is meant by the word “attested” is stated in S. 3 of 
the Transfer of Property Act. 


The definition was inserted in the Interpretation clause by 
Act 27 of 1926 and made retrospective by Act 10 of 1927. It 
runs as follows :— i 


z ‘Attested’ , in relation to an instrument, ‘means and shall be deemed 
always to have meant attested by two or more witnesses cach of whom has 
seen: the executant sige or affix-his mark to the instrument, or has seen some 
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other person sign the instrument in the presence and by the direction of the 
executant, or has received from the executant a personal acknowledgment of 
his signature or mark, or of the signature of such other person, and each of 
whom has signed the instrument in the presence of the executant ; but it shall 
not be necessary that more than one of such witnesses shall have been present. 
at the same time, and no particular form of attestation shall be necessary; ”. 


It is therefore clear that the mortgage in this case, so far 
as Musammat Jamna Kunwar was concerned, could be effected 
only by a registered instrument to which she had attached her 
mark and which was attested by at least two witnesses, each of 
whom must have seen her affix her mark to the instrument or 
received from her a personal acknowledgment of her mark, and 
each of whom must have signed the instrument in the presence 
of Musammat Jamna Kunwar. 

Their Lordships have examined the evidence relating to the 
alleged execution of the mortgage on the 23rd of June, 1909, 
and they agree with the findings of the Courts in India that the 
plaintiffs failed to prove by any reliable evidence that the mort- 
gage deed, so far as Musammat Jamna Kunwar was concerned, 
was duly attested in accordance with the provisions of the 
statute. They are satisfied that Musammat Jamna Kunwar did 
execute the mortgage deed by affixing her mark thereto but they 
are not satisfied that the so-called attesting witnesses saw her 
make her mark or received her personal acknowledgment thereof 
or that they signed the instrument in her presence. 

Learned Counsel for the appellants relied upon the terms of 
S. 68 of the Evidence Act and especially upon the proviso, and 
submitted that it was not necessary for the plaintiffs at the trial 
to call an attesting witness, inasmuch as the mortgage-deed had 
' been registered and the execution thereof by Musammat Jamna 
Kunwar had not been specifically denied by Lachman Singh. 

Their Lordships cannot accept that contention. It is clear 
that Lachman Singh in his written statement pleaded that he. 
did not admit the execution of the mortgage deed, and it appears 
from the judgment of the Subordinate Judge that at the trial 
the pleader who appeared for Lachman Singh “hotly contended 
that the execution and due attestation of the mortgage bond in 
suit was not proved against his client.” f 

In these circumstances, in their Lordships’ opinion, it must 


be held that the execution of fhe mortgage deed by Musammat: 


Jamna Kunwar. was in. fact specifically denied by Lachman 
Singh. : 
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“Then it was urged that at least one attesting witness; 
namely, Badri Prasad, was called at the trial and therefore the 
provisions of S. 68 of the Evidence Act were complied with, 
arid ho further evidence of the due execution and attestation of 
the mortgage deed was necessary. 


This further contention cannot’ be accepted by their Lord- 
ships, for although Badri Prasad purported to have been an’ 


attesting witness, and although he was called at the trial for the’ 


purpose of proving the execution of the mortgage-deed) his. 
evidence has not been accepted as evidence upon which any 
reliance could be placed. 

It was then urged that having ted to the terms of S. 71 
of the Evidence Act, the execution of the mortgage deed might 
be proved by other evidence. That section is applicable only 
Whete the attesting witness “denies or does not recollect the 
execution of thé ‘document.” 


. -Their Lordships are doubettt ithe: that ee is 
applicable to the case of Badri Prasad, but for the purpose of 
this appeal they will assume that the discrepancies in his evidence, 
which resulted in it not being-accepted as reliable evidence were 
due to deficient recollection. 


Upon that assumption it becomes Agee to consider the” 
proceedings relating to the registration of the mortgage-deed, for 
it was argued that those proceedings showed that the provisions 
of S. 59 of the Transfer of Property Act had been complied’ 
with both as regards registration and attestation of the mortgage- 
deed. ' 


It was in connection with this part of the case that reliance 


was placed by the learned Counsel for the appellants on the 
decision ef the Full Bench of the Madras High Court in 
Veerappa Chettiar v. Subramania Aiyarı... In that case 


it was held that the signatures of the registering officer and the’ 


identifying witnesses affixed to the registration endorsement 


under Ss. 58 and 59 of the Registration Act (XVI of 1908): 


were a sufficient attestation within the-meaning öf S. 59 ‘of the 
Transfer of Property Act and its subsequent amending Acts. 


It is to be’ noted ‘that when the- appeal in that case was 


originally before the Division: Bench the Subordinate -Judge 


1. (1928) 55 M-L.J. 794: LL.R. 52 Mad. 123 (F.B.). 
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was required by.the said Bench to consider further the case and 
record findings upon certain questions of fact stated by the High 
Court before the questions of: law were considered. ; 
” The Subordinate Judge in compliatice with the order, 
found the following facts. 

“1. That the sub-registrar who registered the Exhibit A 
made his signature im the registration endorsement referring 
to the admission of execution by the executants in the Presence 
of the executants. 

- 2. That the’ witnesses on identified the executants sf 
exhibit A before the sub-registrar werd present when the admis- 
sion of execution of that document was made by the executants, 

3. That both the identifying witnesses made their sig- 
natures in the presence of the executants of exhibit A. 

In view of these findings the Division Bench referred two 
questions to the Full Bench, the second of which was as 
follows !— 

2. Whether the signatures of the Revie Officer and of the identi- 
fying witnesses affixed to the registration endorsement under Ss. 58 and 59 
of the Indian Registration Actamount to sufficient attestation within the: 


meaning of 5.59 of the Transfer of Property Act read with the aforesaid, 
amending Acts?” 


The Full Bench answered that question in the affirmative. - 

It is material to notice that the Court recognised how 
necessary it was to have the above-mentioned findings of fact 
before holding that the provisions of S. 59 of the Transfer of 
Property Act and its amending Acts had been complied with. 

The Full Bench of the Allahabad High Court in the case 
now under consideration declined to follow the above-mentioned 
decision in Veerappa Chettiar v. Subramania Atyarl and their 
reasons for their conclusion are set out in their judgment delivered 
on the 21st of June, 1932. It is not, necessary to recite’ such 
reasons in detail. The main reason was that the Transfer of 
Property Act required three distinct things, (1) due execution’ 
by the mortgagor, (2) due attestation by two. witnesses of. such 
execution, (3) due registration of the deed. 

' The learned Judges were of opinion that if it AT 
that registration and what might happen at the.time of registra. 
tidn.. might rake‘the place of execution and attestation, which 





1. (1928) 55 M.L.J..794: LL.R. 52 Mad. 123 (F.B.). 
97 
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according to the lariguage of the Act must precede registration, 
the entire spirit of the enactment would be broken. They 
further held that neither the registrar nor the identifying 


. witnesses at the time of registration purported to sign as 


attesting witnesses of the execution of the mortgage deed. 


The learned Counsel for the appellants drew their Lordships’ 
attention to several cases in the Indian Law Reports which showed 
that there is a conflict of authority in India on this question; 
their Lordships do not consider it necessary to examine them in 
detail or to express any opinion on this occasion whether the 
decision in Veerappa Chettiar v. Subramania Atyar! or that of 
the Full Bench in the present case was correct for the tolowmg 
reasons. 

In the first place the respondents in this appeal were not 
represented, and though their Lordships are confident that the 
learned Counsel for the appellants drew their attention to all the 
sections of the Acts and all reported decisions which he 
considered material, their Lordships have not had the benefit of 
any argument on behalf of the respondents and they are loth to 
express an opinion on such an important question as the one 
under consideration upon an appeal which is presented ex parte 
unless it is really necessary. 

Secondly their Lordships are of opinion that in this appeal 
it ig not necessary for them so to do. 

This case differs from the. case reported in Veerappa 
Chettiar v. Subramania Aiyar! in that there are no findings 
of fact as to what occurred at the time of registration, such as 
there were in the Madras case. There is no evidence except 
that which appears on the mortgage bond and the Sed gEeemieo 
of the registration thereon. 


That endorsement shows that on the 24th June, 1909, 
between 1 and 2 p.m., Himmat Singh presented the document 
at the office of the departmental sub-registrar at Etawah. 


That endorsement was signed by the sub-registrar and 
Himmat Singh. 

Next the endorsement records that Himmat Singh and 
Mulu Singh admitted the completion and execution of the docu- 
ment and that they were identified by Genda Lal and Narain 





1. (1928) 55 M.LJ. 794: I.L.R. 52 Mad. 123 (F.B.). 
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Singh. The registering officer further recorded the fact that 
one of the witnesses was known to him, 

Then appear the signatures and thumb impressions of 
Himmat Singh and Mulu Singh; and the signature of Genda 
Lal and the signature and thumb impression of Narain Singh 
as witnesses. 

Then there is a further endorsement that Mussammat 
Jamna Kunwar admitted the completion and execution of the 
document in a loud voice from behind the door of the room in 
which she was: it was then stated that she was identified by 
Narain Singh and by Ajodhia Singh. 

Both these witnesses apparently went behind the purdah to 
identify the lady. 

Then appears the signature of the sub-registrar. These 
witnesses were identified by Genda Lal who was said to be 
known to the sub-registrar. 

The endorsement then records that the mark and thumb 
impression of Mussammat Jamna were obtained in the presence 
of the identifying witnesses after she had extended her hand 
beyond the purdah; and the signatures and thumb impressions 
of Ajodhia Singh and of Narain Singh and the signature of 
Genda Lal are attached as witnesses. 

` Their Lordships are prepared to assume that the proceed- 
ings in connection with the registration were rightly and duly 
conducted by the sub-registrar: but even upon that assumption 
there is no evidence that he affixed his signature to the endorse- 
ment in the presence of Mussammat Jamna Kunwar. 

It is provided by S. 59 of the Registration Act that he 
must affix his signature “on the same day” and in the absence of 
any evidence as to the time when he signed it cannot be assumed 
that he signed the endorsement in the presence of Mussammat 
Jamna Kunwar. 

Further there is no evidence which would entitle their 
Lordships to hold that the witnesses who identified her signed 
the endorsement in Mussammat Jamna Kunwar’s presence, or 
that they heard her admit the completion and execution of the 
mortgage deed. 

S. 60 (2) -of the Registration Act of 1908 provides that 
the certificate of the registering officer shall be signed, sealed 
and dated by the registering officer and shall then be admissible 
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P.C. for the purpose `of proving that the document- hag been duly, 
Surendra Tegistered in manner provided by the Act and that the facts 
Bahadur mentioned in the endorsement referred-to in S. 59 have occurred 

v as therein mentioned. But the particulars which are to be 
Behari endorsed on documents which are admitted for registration, 

Singh. under S. 58, do not include statements as to the above-mentioned 

Sir facts, which, in their Lordships’ opinion, are necessary for 
pes ered proving the due attestation. of the mortgage deed according to 

“-" the provisions of the Transfer of Property Act. Ss..58, 59 and 
60 of.the Registration Act, therefore, are of no avail to the 
appellants in this respect. o ; ane 


Reading the endorsements made at the time of the registra- 
tion as a whole, and giving to them their natural meaning; they 
appear to be relevant to the- matter of registration only, and the 
witnesses appear to have been present for -the purpose of 
identifying Mussammat Jamna Kunwar and for that purpose 

If it had been intended to rely on the proceedings of the 
registration as showing that the provisions of the Transfer of 
Property Act as to due execution and attestation of the mortgage- 
deed.were complied with, evidence should have been-given on, 
behalf of the plaintiffs to prove the ae and material 
facts. 


` Assuming then, but not deciding, that it would be legitimate 
to look at the proceedings relating to the registration of the 
mortgage-deed for the putpose of proving the due execution, 
and attestation thereof by Mussammat Jamna Kunwar ‘their, 
Lordships are of opinion that-the plaintiffs failed to prove the 
above-mentioned material facts which were necessary in order. 
to comply with the provisions of the Transfer of Property Act. 


For these reasons their Lordships are of opinion that the 
appeal should be dismissed and they ge DED advise His 
aen accordingly. a, oe 

. Solicitors for Appellants : Dodglas, Grant, and Dold. 


“Respondent , not represented. 


' 


RGC o - 1 Appeal dismissed. 
te Buy Vege oS is , i 


Il] THE MADRAS LAW JOURNAL REPORTS, 773 


IN THE HIGH. COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir ALrrep Henry Lionst LeacH, Chief 
Justice AND Mr. Justice KuNuI RAMAN. 


Doraikannu Ammal .. Appellant* (Defendant) 
v. . 
T. Ramaswami Mudaliar .. Respondent (Plaintif). 


r 


_ Transfer of Property Act (IV of 1882), S. 108, cls. (0) and (p)—Lease for 
daying ont a flower garden—Erection of cattle sheds and huts—If to be requir- 
ad to be demolished by injunction, 

Where land in Madras was leased out by temple trustees for the purpose 
of laying out a flower garden and the lessee contrary to the terms in the lease 
erected some buts, a firewood depot, and a two-storied dwelling house, 

Held, the lessee should be required by an injunction to demolish all the 
structures, as the maintenance of the buildings on the land would alter its 
character and would prevent the land being used as a flower garden. > 


- Richard Wheeler Doherty v. James Clagston Allman ond W.C. Dowden, 
(1878) 3 A.C. 709 and Hyman v. Rose, (1912) A.C. 623, distinguished. 

If the erections were allowed to remain, at the end of the lease there 
would be a claim by the lessee for the benefit of the Madras City Tenants 
Protection Act, 1921 and to allow that would be unjust to the lessor. 


Appeal under cl. 15 of the Letters Patent against the decree 
and judgment of the Hon'ble Mr. Justice: Somayya dated 19th 
_April, 1939 and made in C. C. C. A: Nos. 33 and 44 of 1938 
preferred to- the High Court against the decree of the Court 
of the. Principal City Civil Judge, Madras, dated Sih ey 1938 
and made in O. S. No. 557 of 1935, p 

- K.. Rajah Aiyar and F. Ramaswami Atyar for Appii 

A. S. Nataraja Aiyar for Respondent. 

« The judgment of the Court was delivered by i 

The Chief Justice—This is an appeal under cl. 15 of the 
Letters Patent from a judgment granting the respondent a 
mandatory injunction for the removal of certain. buildings on 
fand leased to’ the appellant. The land belongs to the Sri Kasi 
Viswanatha Devasthanam, G. T., Madras, of which the respon- 
dent is the trustee. Before 1920 the land was leased ‘to one 
Chinna Venkatesa Devar, who on the 27th September, 1920, 
transferred his interest therein to P. L. Natesa’ Mudaliar. 
After he had‘ acquired the interest of, Chinna Verikatesa Devar, 
Natesa Mudaliar entered into an “agreement with the then 
trustee.” of the temple for a new lease. The ‘agreetnent ‘was 
executéd’ on the 19th. Febriary, 1921, ‘and, was duly registéred. 
It stated :— 


DEE Pn ee eee ee SE Dea 





"L.P. A. No. 24 of 1939 <| oaio 5th September, 1939. >. iy 


Doraikannu 
Ammal 


v. 
Ramaswami 
Mudaliar. 


Doraikannu 
Ammal 


v. 
Ramaswami 
Mudaliar. 


Leach, C. J. 
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“T have agreed to pay you a rent of Rs. 2 (Rupees Two) per month for 
laying out a flower garden in the said land, and paid you this day an advancc 
of Rs. 25 (Rupees Twenty-five). As I have taken on lease the said land fora 
period oi 30 years from this date, myself or my heirs shall pay you or order 
the rent of every month before the 10th of the next month and obtain a 
receipt. If the rent remain unpaid, you shall recover the same by proceeding 
against my property. -You shall yourself pay the quit rent of the above land. 
I shall myself pay the tax that may be levied by the municipality. If we 
again require the site after the expiry of the said 30 years you are at liberty 
to get a fresh rental agreement according to the’rent prevailing then in 
respect of other similar sites. If you want me to vacate the land without 
there being arenewal of the rental agreement after the said period of 
30 years, the cost of the said compound wall that may be fixed by the media- 
tors according.to the then market rate, and the said advance amount shall be 
taken from you and the said site together with plants therein and the com- 
pound walls will be delivered to you.” 


At that time there was nothing on the land except the com- 
pound wall referred to in the agreement. It is quite clear from 
the wording of the agreement that the lease was granted to 
Natesa Mudaliar merely for the purpose of laying out a flower 
garden, but in breach of the agreement he erected on the land a 
cattle shed made of zinc sheets. On the 3lst August, 1931, he 
assigned his interest in the new lease to the appellant. At the 
time of the assignment no other structure had been erected on 
the land. In 1935 the appellant demolished the cattle shed and 
erected in its place a two-storied masonry dwelling house. On 
another part she built a firewood depot, also of masonry. She 
then erected two huts made of zinc sheets. The appellant is 
living in the house and she rents out the two huts to “Boyees”, 
which I understand is a term used to denote a certain class of 
Telugu coolies. The respondent as trustee of the temple object- 
ed to tbe erection of these buildings and filed a suit in the City 
Civil Court for an injunction requiring their demolition. The 
City Civil Court Judge held that the respondent was entitled to 
an injunction in respect of all the buildings except the house. 
He did not grant an injunction in respect of the house because 
it was built on the site of the cattle shed which was on the land 
when the appellant became the assignee of the lease. Both the 
parties appealed to this Court. Their appeals were heard by 
Somayya, J., who allowed the appeal of the respondent and 
rejected that of the appellant. The result was that an injunc- 
tion was issued requiring ihe demolition of the house as well as 
the other buildings. The appellant asks the Court to dissolve 
the injunction in its entirety. 
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I have no hesitation in concurring in the judgment of 
Somayya, J. The lease having been granted for the laying out 
of a flower garden the appellant was not entitled to erect these 
buildings on the land. It is admitted that if the land is to be 
regarded as agricultural land the injunction which has been 
ordered is right, but it is said that it-is not agricultural land and 
therefore the lease falls within S. 108 of the Transfer of Pro- 
perty Act. The provisions of that section do not help the 
appellant; in fact they provide a complete answer to her case. 
CL (o) of that section provides that the lessee may use the pro- 
perty and its products (if any) as a person ofordinary prudence 
would use them if they were his own; but he must not use, or 
permit another to use, the property for a purpose other than 
that for which it was leased, or fell or sell timber, pull down 
or damage building helonging to the lessor, or work mines,or 
quarries not open when the lease was granted, or commit any 
other act which is destructive or permanently injurious to the 
property. There is no ambiguity in the language used. While 
the lessee may use the property as a person of ordinary prudence 
would use it, he is expressly prohibited from using it or permit- 
ting another person to use it for a purpose other than that for 
which it was leased. CL (p) says that he must not, without the 
lessor’s consent, erect on the property any permanent structure 
except for agricultural purposes. It is not suggested that the 
temple authorities have granted any permission. 

Mr. Rajah Aiyar in support of the appeal has stressed two 
English cases dealing with the rights of lessees where there are 
no negative covenants. The first of these is Richard Wheeler 
Doherty v. James Clagston Allman and W.C. Dowdenl, in which 
a building which had been used as a store was converted into 
dwelling houses. There was no covenant prohibiting this and 
the House of Lords held that the landlord was not entitled to 
an injunction restraining the conversion. The building could be 
re-converted into a store at the end of the lease. The second 
case is Hyman v. Rose, in which relief from forfeiture for 
breach of covenant was sought. There a building was being 
used as a cinematograph theatre. The land on which the build- 
ing stood had been leased for the purpose of erection of a chapel. 
A chapel was erected and was used as a place of religious 
worship for 60 years. The lease was then sold with the consent 





1 (1878) 3 A.C. 709. 2. (1912) A.C, 623. 


Doraikannu 
Ammal 
v. 
Ramaswami 
Mudaliar. 
' Leach, C.J. 


Public 
Prosecutor 
v. 
Amirtham 

Servai. 


776 THE MADRAS LAW JOURNAL REPORTS. [1933 


of the charity. Commissioners and the premises were adapted 
for a cinematograph theatre. It was held that in view of the 
fact that the lease did not prohibit the contemplated-user of the 
‘premises the alterations did not constitute a breach of covenant, 
Those cases are entirely different from the case which we have 
now before us. Moreover, we have got to decide this case on 
the provisions of an Indian Statute, and, ad I have shown, the 
statute clearly prohibits the appellant frorh using the-land for 
the purposes for which she has uséd it. The respondent was 
fully justified in instituting the suit dnd I consider that the 
proper.relief is the injunction which Somayya, J.,; has granted. 
As the learned Judge has pointed out if-these erections 
were allowed to remain on the land, at the end of the lease there 
would no doubt be a claim preferred by-the appellant-or the 
‘appellant’s successor in title for the benefit of the Madras- City 
Tenants’ Protection Act, 1921 and a demand made on the 
trustee to convey the land at a ‘value to be fixed by the Court: 
To allow such a position to arige here would certainly be unjust 
‘to the respondent. I may mention that there is another-reason 
why the injunction should not be dissolved. Cl."(0) of S$. 108 
‘of the Transfer of Prdperty Act says that -a lessee shall not be 
allowed to commit'an act. which is destructive or permanently 
injurious to the-land.* The maintenance of the buildings on the 
land would certainly alter its character and would Dent the 
land being used as a flower garden.. ’ R 
The appeal will be dismissed with costs. . 
K, Se i e | “Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE- “AT MADRAS. 
: PRESENT =MR. Justice LAKSHMANA RAO. 


The Public Prosecutor .. Appellani* 
v, 4 K i * 
Kalra Sefvai and otters ... Respondents (Accused)... 

, Indian Penal Code (XLV of 1860), Ss. 147 and 352—Police Officers 
arresting gamblers—-Resistonce—Atiem pt by persons to rescue: accused— 
Guilty tinder S. 147 Arvest strictly legal under S 352. ; : 

Where ‘a Sub-Inspector of Policé and a head constable forind accused 1 
to 6 gambling on an open platform used: by villagers like a chavadi and the 
other accused were watching the game, -and, when the officers arrested 
accused 1 and 2 in good faith, under colonr.of thein office in a public place, on 
‘the’ question whether’ the arrest Gf accused l and 2 was legal and whether the 
atteinpt-by the other persons to rescde'the accused was legal, =” - 


~ Cri, Appeal No.'142 of 1938, -. 25th August; 1938, 
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. Held, (1) that those who attempted to resist the police by use of 
criminal force would unquestionably be guilty under S. 147 of the Indian 
Penal Code; 


(2) that accused 1 and 2 would be guilty under S. 352 of the Penal Code 
and the arrest by the officers was legal. 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents (accused) 
by the City First Class Magistrate, Madura, in Crl Ap. No. 59 
of 1937 on his file (C. C. No. 1293 of 1937 on the file of the 
Court of the Sub-Magistrate, Nilacottai). 

Appellant in person. 

V. S. Chandrasekaran for Respondent (accused). 

The Court delivered the following 


JUDGMENT.—This is an appeal by the Public Prosecutor 
against an appellate order of acquittal and the undisputed facts 
are that on their way to investigate a case of house-breaking 


and theft, P. Ws. 1 and, 11, the Sub-Inspector and Head . 


Constable of Sambatti found accused 1 to 6 gambling with dice 
and money in the Silvathinnai an open platform with roof used 
by the villagers like a village chavadi at Karisalpatli. Accused 
7 to 10 were watching the game and the police officers hurried 
to the spot. The accused got down the Silvathinnai and 
P. W. 1 asked accused 1 to 6 to stop. P. W. 11 seized the dice 
and some cash from the Silvathinnai and accused 1 and 2 were 
asked their names. They refused to give their names and 
P. Ws. 1 and 11 caught them saying that they had been arrested. 
Accused 1 assaulted P. W, 1 and he struck accused 1 on the 
head with a lathi in self-defence. The other accused then 
attempted to rescue accused 1 and 2 by use of criminal force 
but P. Ws. 1 and 11 held them firm, and P. Ws. 2, 3, 4, 5, 7, 
the villagers intervened. Accused 1 and 2 were then taken to 
the school building about fifty feet away and accused 3 to 10 
assembled near the school. The Sub-Inspector apprehended a 
breach of the peace and information was sent to the Village 
Munsif and Police Station. The Village Munsif and four 
constables arrived soon after and accused 3 to 10 ran away. 


Accused 1 and 2.were arrested by the Police Officers in 
good faith under colour of their office and it is immaterial 
whether the Silvathinnai is a public place and the arrest was 
strictly legal. There is no right of private defence against such 
an aci of a public servant, and accused 3 to 10 who attempted to 
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rescue accused 1 and 2 by use of criminal force will unquestion- 
ably be guilty under S. 147 of the Indian Penal Code. Accused 
1 and 2 will be guilty.under S. 352 of the Indian Penal Code 
and the acquittal of the accused‘on the ground that the arrest 
was not legal is unsustainable. The order of acquittal is there- 
fore set aside and the accused are convicted, accused 1 and 2 
under S. 352 of the Indian Penal Code and accused 3 to 10 
under S. 147 of the Indian Penal Code. 

As regards sentence the occurrence was not premeditated 
and it is unnecessary to send the accused to prison at this 
distance of time. The accused are therefore sentenced to pay 
a fine of Rs. 25 each and in default to rigorous imprisonment 
for one month. 

K. C. Order of aquittal set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 
PRESENT :—-MR. JUSTICE WADSWORTH. 
Chelikani Kondayya Rao and others .. Appellants” (Plaintiffs) 
v. : f 
Vuppalapati Naganna and others .. Respondents (D efen- 
dants). 


Madras Estates Land Act (I of 1908), Ss. 77, 181 and 185—Home-farm 
land—Landholder having no kudtwaram right—Character of holding ake for 
recovery of rent—Proper forum—Revenue Court, 

It is well settled that ‘home-farm land is land’ regarding which the land- 
holder at least retains an expectation that he will at sme not too distant date 
use it for his own cultivation and enjoyment. Vide Zamindar of Chellapali 
v. Somayya, (1914) 27 M.L.J. 718: LL.R. 39 Mad. 341 at 347; and Raja Yer- 
lagadda Mallikarjuna Prasad v. Somaya, (1918) 36 M.L.J. 257: L.R. 46 I.A. 
44: LL.R. 42 Mad. 400 at 405.(P.C.). 

- Tf land does not fall within this definition, if the landholder 
has alienated bis right in kudivaram with such permanence as to` 
preclude the probability of its, ever again coming into his personal. 
enjoyment, then quite clearly that land, whatever it was in the past, 
is no longer the home-farm land of the landholder and the mere fact that it 
continues to go by the name of kombatiam land would not restore it to the 
privileges which it has ceased to enjoy. Apart from the presumptions to be 
drawn under S. 185 of the Actand evenin the absence of any express 
intention to convert land which was once home-farm land, under S, 181 into 
ryoti land, it seems to be apparent that land which has ceased to be in fact 
t*home-fgrm land’.of the landholder cannot be treated in law as retaining æ 
character which it has lost. If the land is no longer the private land of the 
landholder, then by the definition of ‘ryoti’ land’ it will automatically be 
treated as ryoti land to which all the incidents of -ryoti tenure will apply. 
One of thee incidents is that a suit for rent in respect of that land will falh 





‘ under S. 77 of the Act and will be cognisable only by the Revenue Court. 
whic etl (et Tt LT tN 


' + A. A. O, No. 202 of 1938 . Drug 19th July, 1939. 
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Appeal against the order of the Court of the Subordinate 
Judge of Masulipatam dated 11th October, 1937 and made in 
O. S. No. 11 of 1934. 

V. Rangachari for Appellants. 

K. Kameswara Rao and B. S. Ramachandradu for Respon- 
dents. 

The Court delivered the following 

JupGMENT.—This appeal arises out of an order returning 
a plaint for presentation in a Revenue Court. The land in 
respect of which this suit for rent arose is admittedly situated 
within a mukhasa village which according to the trial Court’s 
judgment was admitted to be an ‘estate’ falling under cl. 2 (d) 
of S. 3 of the Madras Estates Land Act. It ig common 
ground that the land in question was formerly the kambattam 
land of the plaintiffs and that it was demised to the defendant 
in 1920 under Ex. A which is described as a “permanent khat 
relating to the sale of kudivaram right for Rs. 33,492.” This 
instrument recites that the lands demised form part of the 
plaintiffs private kambatiam land in which they have a, 
permanent kudivaram right as well as melwaram right and that. 
the plaintiff have sold to the defendant all the rights possessed 
by them in the lands excepting the melvaram right thereto, the 
consideration being the payment of a substantial cash premium 
and future payments of rents at rates specified. The trial, 
Court applied the provisions of the Amending Act (XVIII of 
1936) and held that the suit related to land which was ryoti 
land within the terms of the Act and that therefore the suit to. 
recover arrears of rent in respect of that land fell under S. 77, 
of the Madras Estates Land Act and it could only be entertain- 
ed by a Revenue Court. . 

. It seems to me unnecessary to goiinto the question whether 
Act XVIII of 1936 which had hot been passed when the suit 
was instituted governs the forum in which the suit should be 
decided, for I am of opinion that the suit was. ab initio filed in: 
the wrong Court even under the statute in force at the time- 
when the litigation started. Under the Madras Estates Land: 
Act as amended up to 1934 ‘ryoti land’ means cultivable land 
in an estate other than private land and- ‘private land’ means the” 
domain or home-farm land of a land-holder - ‘by whatever 
designation known. The argument of the. appellants is that. 
becatise this land was admittedly at one time the home-farm 


t 
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land and is designated as kambatiam, it retains for all time its 
character as home-farm land regardless of the use to which it 
is put and of the tenure upon which it is granted, provided 
there is no explicit conversion of that land into ryoti land. It 
seems to me that this contention runs quite contrary to the 
scheme of the Madras Estates Land Act. The Act contem- 
plates lands of various categories. There is poramboke land 
not suitable for assignment and there is ‘oldwaste’ with neither 
of which we are here concerned. Cultivated land is for all 
practical purposes divided into ryoti land in which the ryot has 
an occupancy right and in which the conditions of his tenure 
are governed by the Act and home-farm land which the land- 
holder retains in his own occupation for his private use though 
he may for convenience of enjoyment make temporary arrange- 
ments for its cultivation by others. In my opinion it is not 
in accordance with the scheme of the Act to recognise another 
category of land, namely, land which was initially the home- 
farm land of the landholder but which he has no intention to 
retain for his own use and in which he has transferred the 
occupancy right to a cultivating tenant for cash consideration 
as a permanent measure. It is contended that the demise in 
- favour of the defendant contains terms which are inconsistent 
with the provisions of the Act regarding the tenure of an occu- 
pancy right, particularly in that there is a permanently fixed 
rent, that there is a rate of interest on arrears different from 
that prescribed by the Act, that the landholder retains the right 
to existing trees on the land demised and that there is a provi- 
sion for variation in the amount of premium to be paid in 
accordance with any survey excess or deficiency which may be 
found on accurate measurement of the land demised. It seems 
to me that all these terms are matters of minor importance and 
the question whether all of them would be of binding force in 
view of the provisions.of the Act, is a matter on which I am 
not now called upon to express an opinion. The fact however 
remains that by this demise of 1920 the plaintiffs divested 
themselves for all time of any right in the kudivaram of the 
land in question other than the right to receive a recurring rent 
and an interest in the trees then standing on the land. It cannot. 


be said that this land any more partook of the character of the- 
private domain of the landholder, kept for his own use and 
enjoyment, or that there was any intention on the part of the 
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landholder that it should ever revert to the condition of private 
home-farm land. What the landholder clearly intended to do 
was to transfer the kudivaram permanently fora cash considera- 
tion, while reciting in the conveyance the fact that it was the 
kambatiam land presumably in the hope that thereby he would 
be able to evade the provisions of the Estates Land Act design- 
ed for the protection of occupancy ryots. 

The Estates Land Act does not define what is meant by 
“home-farm land”, but the term has been defined by the 
Courts and the definition is now well settled. Sir John Wallis, 
C. J., in the case of Zamindar of Chellapalls v. Somayyal 
adopted the definition of similar land in a case from North 
India as: 

“Land which a Zamindar has cultivated himself and intends to retain as 
resumable for cultivation by himself even when from time to time he demises 
it for a season.” ‘ 

This definition was approved'by the Privy Council in 
Raja Yerlagadda Mallikarjuna Prasad v. Somayya3 and it 
has been followed in subsequent cases. We may therefore take 
it as settled that home-farm land is land regarding which the 
landholder at least retains an expectation that he will at some 
not too distant date use it for his own cultivation and enjoy- 
ment. If land does not fall within this definition, if the land- 
holder has alienated his right in the kudivaram with such 
permanence as to preclude the probability of its ever again 
coming into his personal enjoyment, then quite clearly that land, 
whatever it was in the past, is no longer the home-farm land 
of the landholder and the mere fact that it continues to go by 
the name of kambattam land would not restore it to the 
privileges which it has ceased to enjoy. Apart from the pre- 
sumptions to be drawn under S. 185 of the Act and even in the 
absence of any express intention to convert land, which was 
once home-farm land, under S. 181 into ryoti land, it seems to 
me to be apparent that land which has ceased to be in fact 
home-farm land of the landholder cannot be treated in law as 
retaining a character which it haslost. If the land is no longer 
the private land of the landholder, then by the definition of 
“ryoti land” it will automatically be treated as ryoti land to 
which all the incidents of ryoti tenure will apply. One of these 


1. (1914) 27 MLL.J. 718: IL.R. 39 Mad. 341 at 347. i 
2 (1918) 36 M.L.J. 257 : L.R. 46 L.A. 44: LL.R. 42 Mad. 400 at 405 (P.C.). 
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‘Kondayya incidents is that a suit for rent in respect of that land will fall 
aie under S. 77 of the Act: and will be cognisable only by the 
‘Neganna. Revenue Court. I am clearly of opinion that the land in this 
cause is no longer the private land of the landholder but has 
become ryoti land and that the suit for rent falls under. 'S, 77 
and has to be brought im the Revenue Court. In this view it 
seems to me to be unnecessary to go into the question.of the 
effect of S. 127, sub-S. (2) of Madras Act VIII of 1934 on the 
„course of this litigation in the trial Court or to consider the 

‘question whether the Amending Acts of 1936 in terms apply. 

.. The appeal is ere dismissed with costs. 

j KC. - - Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—MR. JUSTICE WADSWORTH: f 


Namasivaya Mudaliar and 





- others , . Appellanis* in Appeal (Petitioners. 
Bees te ste peace , Defendanis 4 to 6) Petitioners 
the : “Gn. M. Pa 
ay Taa Alyana and 
a others ` Panas Respondents (Plaintiffs ond Defer- 
a a dānis 1 to 3). ` 


' Civil Procedura Code V of 1908), S. 47—Satilement of terms of pro- 
Mudaliar ` clamation —W hen an order, on which an appeal lies under S: 47 —Agricnliurists 

v. Relief Act, Madras Aci IV of 1938, S. 4 (d)—Vacant ground i in the compound 
Srinivasa . of house mortgaged-—~If prevents. application of S. 4 (d). 


It is well established that the mere settlement of the terma of a pro- 
- clamation, when no dispute between the parties as to their tights or liabilities 
‘is decided judicially, cannot be deemed to be an order under S. 47, Civil 
Procedure Code, from which an appeal would lie. But it is equally well 
~ settled that when at the stage of settling the terms of the proclamation the 
: parties put into issue a question.affecting their relative rights and liabilities 
- with regard to execution and this matter Js heard and decided, then that deci- 
sion is a judicial decision and the parties will not be allowed in the Court of 
‘ execution to ‘carivass the same matter again. 
Vedavyasa Aiyar y. Madura Hinds Labka Nidhi, Lid., (1923) 45 M.L. J. 
478, followed. 


When the vacant ground includèd in the mortgage is a part of the 
compound of the house property which the mortgage covers and there isa 
compound wall round the vacat ground and the well serving the houses 
included in the mortgage, the mortgage is a debt contracted on the security 
of house property alone. "The mere fact that the land originally bore two 





* A. A.A. O. No. 100 of 1938 and 17th August, 1939. 
„C. M. b. No. 2492 of 1939. ie 
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éaimash numbers does not suffice to separate the compound from the house Namasivaya 
to which itis attached. | Mudaliar 
Ponnambalam Chetti v. Ambalam Raman Chetti, (1939) 2 M.L.J. 233, 
distinguished. 

Appeal against the order of the District Court, Chingleput, 
dated 5th April, 1938 and made in C. M. A. No. 196 of 1936 
-(E, A. No. 858 of 1936, in O.S. No. 73 of 1931, District 
Munsif Court, Poonamallee) and petition praying that in the 
circumstances stated in the affidavit filed therewith the High 
Court will be pleased to direct the scaling down of the decree- 
debt in O. S. No. 73 of 1931 on the file of the Court of the 
District Munsif of Poonamallee which is the subject matter of 
the above Civil ‘Miscellaneous Second Appeal in accordance 
-with the provisions of the Madras Agriculturists Relief Act 
{IV of 1938). 

P. R. Ganapathy Atyar and K. 5. Ramabhadra Aiyar for 
Appellants. 

h K. E. Raapobai ha for Respondents, 

The Court delivered the following. 

JupGMENT.—This is an appeal against an order in execution 
of a mortgage decree. The mortgage ‘covered three houses with 
ground attached thereto and in the property the present appel- 
lants were entitled to a half share. The appellate decree made 
the half share of the appellants liable only to the extent of a 
portion of the mortgage amount with interest theron, the half 
share of the other defendants being liable for the full amount | 
of the mortgage decree. In execution of the detree the decree- 
holder sought to bring to sale the hypotheca arid asked for leave 
to sell the whole property'in one lot owing to the difficulty of 
‘selling an undivided share. Notice of this application was sent 
“to the appellants and they filed a counter-affidavit in which théy 
pleaded that the whole property could not be brought to sale 
for the total liability of all the defendants together, but that 
only their half share in the property should be brought to sale to 
recover the limited amount for which the appellants were liable 
under the decree. There was also a contention that the three 
houses should be sold in separate lots. After a commissioner 
had been appointed, the Court passed an order on 17th January, 
1936, in which it observes: 

“In order to avoid further disputes itis better that the properties are 
sold as one lot,” 
and after considering the question of the value the order 


concludes, “the properties will be sold as one lot.” The appel- 


v. 
Srinivasa 
Atyangar. 


Namasivays 
Mudaliar 
v. 
Srinivasa 
Alyangar. 
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lants thereafter asked for time to discharge the decree, waiving 
fresh proclamation. Buton the date to which the’ sale was 
adjourned, they filed an application in which they in effect 
renewed the prayer put forward in their counter-affidavit to the 
notice to settle the terms of proclamation, pointing out that the 
proposal to sell the entire property for the amount due under 


_ the decree would throw a greater burden upon the half share of 


the appellants. In fact the object of the executing Court in 
approving this arrangement was to get the best price possible 
and to adjust the relative liabilities of the different sets of 
defendants out of the sale proceeds instead of taking the risk of 
a piecemeal sale. Though the order may be attacked as not 
being in accordance with the letter of the decree, it is, in my 
opinion, in accordance with the spirit of the decree. However, 
that may be, the application which the appellants put forward 
after they had taken time to discharge the debt has been 
rejected on the ground that it was barred on the principle of 
res judicata, 


It is strenuously contended that the former order was not 
an order under S. 47, Civil Procedure Code, determining the 
rights of the parties but a mere administrative order prescribing 
the manner of sale, against which there would be no appeal. 
Therefore it is contended that the order cannot operate as a bar 
to a subsequent application to adjudicate upon the right of the 
appellants to have their share sold only for a portion of the 
decree amount for which they have been held liable. It seems 
to me that if the order dated 17th January, 1936, isnot an order 
falling under S. 47, Civil Procedure Code, then the later order 
on the application of the appellants to agitate once more the con- 
tention which they had put forward at an earlier stage, must 
equally be held to be one not falling under S. 47 and no appeal 
against it would lie. I am however definitely of opinion that 
the order dated 17th January, 1936, is one which falls under 
S. 47, Civil Procedure Code. It is well established that the mere 
settlement of the terms of a proclamation, when no dispute 
between the parties as to their rights or liabilities is decided 
judicially, cannot be deemed to be an order under S. 47, Civil 
Procedure Code, from which an appeal would lie. But it is 
equally well settled that when at the stage of settling the terms 
of the proclamation the parties put into issuea question affecting 
their relative rights and liabilities with regard to execution and 
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this matter is heard and decided, that decision is a judicial 
decision and the parties will not be allowed in the course of 
execution to canvass the same matter again. The point is 
covered by the authority of Vedaviasa Aiyar v. Madura Hindu 
Labha Nidhi, Lid.! and subsequent decisions to the same effect. 


Now in the present case the decree-holder proposed to bring 
to sale the whole of the rights of the defendants in one lot, and, 
dividing the sale proceeds into two shares, to adjust the relative 


liabilities of the defendants under the decree against those ` 


shares. The appellants filed a counter-affidavit contesting the 
right of the decree-holder to sell the properties in this way and 
asking for an adjudication on the question whether their share 
should not be sold separately and their several liabilities realised 
by these separate sales. On this counter-affidavit there was a 
definite judicial decision as to the way in which the decree 
should be worked out by sale of the properties. That was 
clearly a determination of the liability of the interests of the 
judginent-debtors to be sold collectively, so that their liability 
under the decree could be worked out by a division not of the 
property itself, but of the sale proceeds after the property had 
been sold. Assuming that that decision was a wrong decision 
and it went against the letter of the decree, the appellants 
should have taken it up in appeal and not having done so they 
cannot be heard to raise the matter at a later stage. It follows 
therefore that the appeal must be dismissed with costs. (Leave 
to appeal is refused.) 


There is also an application filed under the Madras Act IV 
of 1938 (C.M.P. No. 2492 of 1939) based on certain passages 
in a judgment of my own in Ponnambalam Cheiti v. Ambalam 
Raman Chetti®?. In that case I was dealing with the position in 
which there was a mortgage covering two quite separate plots 
of land, one of which contained buildings and the other did not 
and I held that the mere fact that the unoccupied site was des- 
tined to be built upon at some future date would not bring it 
within the term “house property” used in S. 4 (d) of the Act. 
It seems to me that this decision has no bearing whatever on the 
facts of the present case, for it is apparent from the Commis- 
sioner’s report and plan that the vacant ground included in the 
present mortgage is a part of the compound of the house property 





1. (1923) 45 M.L.J. 478, 2. (1939) 2 M.L.J. 233. 
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which the mortgage cavers. There is a compound wall round the 
vacant ground and the well serving the houses is included in it. 
The mere fact that this and originally bore two paimash numbers 
does not suffice to separate the compound from the houses to 


which it is attached; and as I observed in the case quoted, the 


term “house property” will normally include the site on which 
the building stands and the garden, compound or yard attached 
thereto. In this view it must be held that this mortgage is a 
debt contracted on the security of house property alone and 
therefore it is saved from the operation of Act IV of 1938 by 
the provisions of S. 4 (d) of that Act. The petition is there- 
fore dismissed with costs. 


S.V.V. Appeal and petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 





Vallabhaneni Parandamayya .. Appellant® (Respondent— 
i Judgment-debtor) _ 
v. i ; l 
Kosaraju Surayya .. Respondent (2nd Pet- 
l tioner). i 


Provincial Insolvency Act (V of 1920), S. 37—Attachment pending on date 


` of adjudication— Annulment of adjudscation—Effect on attachment— Dismissal 
“of execulion petition on adjudication—lIf raises attachment. 


When there is an- attachment at the time of the adjudication and the 
insolvency is not prosecuted with the result that an order of annulment is 
passed, the effect of the order of annulment will be that which is laid down in 
S. 37 of the Provincial Insolvency Act, that is, subject to the contingencies 
contemplated by S. 37 the property will go back to the debtor with any 
burdens which existed upon it at the time of the adjudication. His interests 


' in the property is still bound by the attachment at the date of the annulment. 


An order of dismissal of an execution petition did not raise the attachment. 
-Appeal against the order of the District Court of Guntur 
dated ihe 21st day of September, 1936 and made in A. S. 


- No. 332 of 1935 (E. P. No. 76 of 1935 in O. S. No. 452 of 


1930, District Munsif’s Court, Repalle). 
K. Kameswara Rao for Appellant. 
A, Lakshmayya for Respondent. 
The Court delivered the following 
Jupement.—The appellant is a judgment-debtor and 


` appeals against an order permitting execution without any fresh 





T+C M.S.A. No. 60 of 1937. 24th August, 1939, 
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attachment, the learned District Judge having held that an 
‘attachment before judgment did not come to an end by the 
‘adjudication of the judgment-debtor as an insolvent which was 
Subsequently annulled. In 1930 a decree was obtained against 
the appellant and there was an attachment before. judgment 
which was enforced in an execution petition of 1931. Just 
before the date to which the sale was posted, the judgment- 
debtor was adjudged am insolvent and on this fact being 
intimated to the executing Court the order passed was “judg- 
-ment-debtor is adjudged insolvent. ı Sale stopped. Dismissed”. 
The last word is not very clearly decipherable, but I accept the 
interpretation of the learned District Munsif’s handwriting 
which has appeared correct to the Courts below. On 16th 
August, 1934, the adjudication was annulled. On 4th January, 
1935, the decree-holder having died, his legal representative filed 
a fresh execution petition 76 of 1935 praying for recognition 
of the applicant as the legal representative of the décree-holder 
„and for sale of the properties by virtue of a subsisting attach- 
ment before judgment. The District Munsif held that there 
was no attachment. On appeal the learned District Judge came 
to the contrary conclusion. To my mind the learned District 
Judge’s decision is correct. l mE 


“ My attention has been drawn to three decisions Gobind 
Das v. Karan Singhi, Dambar Singh v. Munawar Ali Khans 
“and Balakrishna Menon v. Rangan Pattars, all of which really 
‘do nothing more than point out that the practical effect of an 
adjudication is to put an end to an attachment. These decisions 
do not purport to lay down as a proposition of law that an 
adjudication automatically raises an attachment so that there 
will be no attachment subsisting if and when the adjudication is 
‘annulled. An attachment may be raised either by the comple- 
tion of the sale with a view to which the attachment has been 
imposed, or by an express order raising the attachment, or by 
the operation of O.21, r. 57 of the Civil Procedure Code where- 
under when an execution petition is dismissed for the decree- 
holder’s default, the attachment shall cease. Now, though the 
learned District Munsif on being informed of the insolvency 
erroneously passed an order dismissing the execution petition 





1. (1917) LL.R. 40 All. 197. 2. (1917) LL.R. 40 All. 86. 
3. (1921) 41 M.L.J. 33. 


Paranda- 
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which was then pending, instead of staying the proceedings as 
he should have done with reference to S. 29 of the Provincial 
Insolvency Act, it cannot, I think, be said that this order of 
dismissal was an order of dismissal for default of the petitioner. 
Whatever be the legal effect of this dismissal, it will not have the 
effect of automatically terminating the attachment as would be 
the case had it been a dismissal under O. 21, r. 57. It is true that 
when there is an adjudication of the judgment-debtor the attach- 
ment will not operate to prevent the Official Receiver from 
realising the property attached and selling it for the purpose of 
satisfying the creditors. Nor will it operate against any trans- 
feree from the Official Receiver who acquires an interest in the 
process of realisation. But I see no reason why we should read 
into the Insolvency Act a provision which is not there, to the 
effect that on adjudication all attachments shall be raised. There 
is no reason why an attachment should not notionally continue 
subject to the superior power of the Official Receiver to ignore the 
attachment for the purpose of realising the assets of the judg- 
ment-debtor and distributing the proceeds to his creditors. 

In a case such as the present when there is an attachment 
at the time of the adjudication and the insolvency is not prose- 
cuted with the result that an order of annulment is passed, the 
effect of the order of annulment will be that which is laid down 
in S. 37 of the Provincial Insolvency Act. That is to say, 
subject to any changes in the title to the property due to the acts 
of the Court or the receiver, the property will revert to the 
debtor to the extent of his right or interest therein on such 
conditions as the Court may declare. There is nothing in S. 37 
to justify the conclusion that the order of annulment will 
enlarge the right of the debtor in the property as compared 
with the right as it subsisted on the date of the adjudication. 
To my mind the natural conclusion is that on annulment, subject 
to the special contingencies contemplated in S. 37, the property 
will go back to the debtor with any burdens which existed upon 
it at the time of the adjudication. 

I have held that the order of dismissal of the pending 
execution petition did not automatically raise the attachment. 
There is no order subsequently raising the attachment. The 
order of adjudication to my mind merely makes the attachment 
ineffective so long as the property isin the hands of the receiver. 
When the adjudication is annulled, the property will re-vest in 
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the debtor to the extent to which he had a right therein at the 
time of the adjudication. At that time his right was clearly 
subject to the attachment and | am of opinion that his interest in 
the property is still bound by the attachment on the date of the 
annulment. To hold otherwise would be to allow a fraudulent 
judgment-debtor to go through the pretence of insolvency and 
take advantage of the order of annulment resulting from his 
own default, to make alienations before the creditor has time to 
levy a fresh attachment. 

In the result therefore the appeal is dismissed with costs. 
Leave to appeal is refused. 

K sS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Sm ALFRED HENRY LIoneL Leac, Chief 
Justice AND MR. JUSTICE KRISHENASWAMI AIYANGAR. 


Jonnalagadda RamaswamiChetti .. Petitsoner* (Respondent) 





v. 

T. K. Ramachandra Rao .. Respondent (Petitioner). 

Madras Debt Conciliation Act (XI of 1936), S.17—Creditors representing 
more than fifty per cent. of applicant's debts not agreeing to setilemeni— 
Procedure. 

Respondent claiming to be an agriculturist filed an application under 
S. 4 (1) of the Madras Debt Conciliation Act, 1936, before the Debt Concilia- 
tion Board. Three debts were shown all of them due to the petitioner. 
The Board decided that the debts should be scaled down under Madras 
Agriculturists Relief Act thongh the petitioner objected. In an application 
for issue of a writ of certiorari against the Debt Conciliation Board for 


quashing the order, 

Held, S. 4 provides that a debtor may make an application for the 
“settlement of his debts”. But if creditors representing more than 50 per 
cent. of the applicant’s debts do not agree the Board is bound under S. 17 of 
the Act to dismiss his application. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in D. C. B. Case 
No. 1 of 1939 on the file of the Court of the Debt Conciliation 
Board, Dhone and to quash the order passed by the said Board 
on 28th May, 1939. 


Kasturi Seshagirt Rao for Ramanujam and Venkataseshayya 
for Petitioner. 
D. R. Krishna Rao for Respondent. 





* C, M. P. No. 2543 of 1939. 27th September, 1939, 
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The order of the Court was made by 
The Chief Justice—The petitioner filed the application 
before us for the issue of a writ of certiorari against the Debt 
Conciliation Board of Dhone, Kurnool District, and for the 
quashing of an order of the Board dated the 28th May, 1939. 
A rule nisi was issued, and we have heard the arguments. It 
is clear that the rule must be made absolute. The facts are 
these. On the 6th February, 1939, the respondent, who claims ` 
to be an agriculturist filed an application purporing to be an 
application to the Debt Conciliation Board under S. 4 (1) of 
the Madras Debt Conciliation Act, 1935. In this petition the 
respondent set out three debts all of which were shown to be 
due to the petitioner. The respondent apparently had only one- 
creditor. Having set out the debts payable to the petitioner the 
respondent’s petition proceeded as follows :— 
“I hereby declare that Iam an agriculturist and the debts shown above 


are liable to be scaled down under the provisions of the Madras Agriculturists 
Relief Act, 1938.” 


The Board entertained ‘the petition and served notice on 


` the petitioner in these proceedings. In due course the Board 


went into the question whether the respondent was in fact an 
agriculturist, and came to the conclusion that he was. The 
petitioner contended that as the debts were secured on house 
property they were excluded from the scaling down sections of’ 
the Madras Agriculturists Relief Act by virtue of S. 4 (d) of 
that Act. The Board decided against the petitioner and held 
that the respondent’s debts should be scaled down under the 
provisions of the Madras Agriculturists Relief Act. “It is this. 
order which the petitioner asks the Court to quash. 


. Although the petition which the respondent filed on the 6th’ 
February, 1939, purported to be a petition under S. 4 of the 
Madras Debt Conciliation Act, 1936, what he wasin effect asking 
the Board to do was to scale down his debts under the provisions. 
of the Madras Agriculturists Relief Act which the Board had 
no power to do. But treating the respondent’s application to 
the Board as an application under the Madras Debt Conciliation 
Act, 1936, it is manifest from the provisions of that Act that 
the petition should have been dismissed. S.4 provides that a 
debtor may make an application “for the settlement of his 
debts”, S. 14 (1) says=that-rf the creditors~to- whom more- 
thart fifty ‘per cent. of the total amount of the debtor’s debts is 
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owing come to an amicable settlement with the debtor, such 
settlement shall be reduced to writing in the form of an agree- 
ment recording the amounts payable to such creditors and the 
manner in which, the assets from which, and the times at which 
they are to be paid. But if the creditors representing more than 
fifty per cent. of the applicant’s debts do not agree the Board is 
bound under S. 17 of the Act to dismiss his application. As I 


have already pointed out, there is here only one creditor and he 


has not agreed to a settlement of his debts. There having been 
no settlement the proper and only course for the Board to follow 
was to dismiss the application filed by the respondent. 


The respondent has entirely misconceived the object of the 
Madras Debt Conciliation Act and has misread its provisions. 
If he is an agriculiurist and the debts which he owes to the 
petitioner are debts which do not fall within the provisions of 
S.4 (d) of the Madras Agriculturists Relief Act, 1938, he is 
entitled to have the debts scaled down in accordance with the 
provisions of that Act, and if the petitioner asks a Court to 


enforce the payment of a larger sum than is allowed by the Act 


the Court will have no power to do so. 


The Board having acted without jurisdiction in passing the 
order of the 28th May, 1939, that order must be quashed, and 
there will be an order accordingly. The petitioner having 
succeeded is entitled to his costs which we fix at Rs, 50. 

K. S. 





PRESENT :—MR. JUSTICE MOCKETT. 


Jupalli Narasimha Nayanim Varu .. Petitioner* (Petitioner) " 


v. 
Rao Bahadur K. Venkatarama Naidu 


Garu’ .. Respondent (Respon-. 


dent). 


Madras Agriculturists Relief Act (IV of 1938), S. 15—-Whether cl. (3) 


subject to cl. (1) of the section. 


Cl. (3) is subject to cl. (1) of S. 15 of the Act and to get the benefit of 
that section the rent due for fasli 1347 should be paid on or before 30th 


September, 1938. 
Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the-order of the Court of the Special Deputy 





* C, R P. No. 871 of 1939. 16th October, 1939, 


Proceedings quashed. . 
_ IN THE HIGH COURT OF JUDICATURE AT MADRAS.: 
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Leach, CJ. 
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Naidu Garo. 
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Collector, Chandragiri, dated 14th March, 1939 and made in 
J. P. No. 150 of 1347 (Fasli). 


P. Srikantan for Petitioner. 
R. Karunskaran and U. Lakshmanna for Respondent. 


The Court delivered the following 

J UpcmeNntT.—The petitioner is an agriculturist. He owed 
no rent for fasli 1345 or for any previous fasli but he did on 
the 3rd December, 1938, owe for faslis 1346 and 1347. On 
that date he made a payment declaring it to be in respect of 
fasli 1346 (S. 64 of the Madras Estates Land Act). The respon- 
dent sought to bring the property to sale in respect of fasli 1347 
before the Special Deputy Collector. The petitioner claimed 
that; notwithstanding his declaration, the rent should be credited 
to fasli 1347 under S. 15 (3) of Act IV of 1938. The petition 
was rejected by the Special Deputy Collector. I think his order 
was right. S.15 (3) no doubt exempts from consideration 
any agreement or any payment under S. 64 of the Madras 
Estates Land Act and enacts that “any payment of rent 
made by a tenant after the commencement of this Act shall be 
credited towards the rent due by him for fasli 1347.” But 
sub-S. (3) is necessarily part of the main S.15 and the proviso 
to sub-S. lof S. 15 quite clearly states that “no tenant shall 
have the benefit of this section”, which must include in my 
judgment sub-S. (3), “unless he has paid in respect of his 
holding the rent due for fasli 1347 on or before the 30th 
September, 1938.” f 


That had not been done in this case because the rent was 
paid on the 3rd December, 1938. It was argued that sub-S. (3). 
was a self-contained enactment and must be read by itself disè 
regarding the rest of the section. It seems to me a strange 
proposition that when thẹ beginniog of a section expressly 
excludes from the whole operation of the section a person who 
has not satisfied a certain condition it should afterwards be 
argued that a sub-section of that section should be read entirely 
by itself. For this reason I consider that the order of the 
Special Deputy Collector was right and this petition must be 
dismissed with costs. 

It has been further argued that the petitioner is not 
entitled to the benefit of this Act at all because he does not 
come under the conditions in S. 15 (1) there being no arrears’ 
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for 1345 fasli or before; but I do not consider it necessary to 
decide this point in view of my decision on the main point 
argued. - 

K. S. 





- Petition dismissed. 
PRIVY COUNCIL,- 
~ [On appeal from the High Court of Judicature at Patna.] 
PRESENT :—Lorn Romer, Lorp PORTER AND SIR GEORGE 
RANKIN. 
Jugal Kishore Narain Singh, since deceased 
(now represented by Ram Chandra Prasad 


Singh and others) ane .. Appellants 
v. - 
Charoo Chandra Sur and others .. Respondents. 


Pardanashin lady—Execution of lease deed—Kuowledge of contents— 
Burden of proof—Lady having derived advantage—Avoidance by reversioner. 

It is of course true that the onus is upon one who sets up the validity of 
a lease granted by a pardanashin lady to prove that she understood the 
nature and effect of her act. But where no plea challenging the validity of 
the lease is made in the written statement the Court would be loth to entertain 
such a plea in a case where no complaint was made by the lady during her 


lifetime and where she had received and enjoyed the benefit of the rent for a - 


number of years before her death. The contention that the lease was neither 
prudent nor for the benefit of the estate would not avoid the lease but merely 
make it voidable at the option of the reversioners on the determination of the 
life interest. 

Appeal from a judgment and decree of the High Court of 
Judicature at Patna. i 

S. Hyam for Appellants. 

W. Wallach for Respondents. 

21st March, 1939. Their Lordships’ judgment was deli- 
vered by 

Lord Porrer.-The question for determination in the 
present case is whether a lease of a certain village in the district 
of Gaya in Behar is binding on the respondents. 


The land involved had been the property of one Nebaran 


Chandra Biswas who died. without issue leaving a widow - 


Mussamat Srimati Kiransasi Dasi who had a Hindu widow’s 
estate in the property after his death. On her death the respon- 


dents who were the reversioners of the estate to her late. 


husband were entitled to the property. 





*P.C Appeal No. 18 of 1937. i 21st March, 1939. 
Patna Appeal No. 75 of 1931. 


100 


Lord 
Porter. 
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The husband died in 1895. His widow was then about 
24years of age. On the 7th April, 1919, she-executed a lease 
for 11 years of the village of Chokti Amarwan, Thana Nawaba 
in favour of the predecessor of the appellants at a yearly rent 


of Rs. 3,350 payable in five annual instalments. The lease 


provided that the tenant should deposit a sum of Rs. 3,350 to be 
held by the lessor without interest and that this sum should -be 
restored to the tenant by a deduction from the three last instal- 
ments payable in each of the two last yearsof the lease. It also 
contained a number of covenants by the tenant imposing upon 
him obligations as to the cultivation, management and improve- 
ment of the land together with a liability to meet the outgoings 
except Government dues and to undertake the expense of certain 
costs of litigation. 


‘The lease. contains a statement signed by Amulya Krishna 
Mitra, pleader, Howrah Court, that it was read over and 
explained to the lessor, and it further bears an endorsement 
signed presumably by the Registrar of Calcutta or his representa- 
tive to the effect that the lessor admitted the execution and that 
the Registrar was satisfied that the document had been executed 
voluntarily by her. The lease did not come to an end until 
May, 1930, and the widow died on the 12th September, 1924, 
some six years before its termination. After ber death the appel- 
lants’ predecessor admittedly remained in possession of the 
property until December, 1926, when the respondents disposses- 
sed him. 

Meanwhile on the 20th December, 1924, two of the 
respondents, namely, Prasanna Kumar Sur and Charoo Chandra 
Sur, executed a power of attorney in favour of Narendra Nath 
Neogi, the fourth defendant. The power of attorney is a 
limited one but at any rate entitled the gratitee to collect money 
and give a receipt for it. The third defendant was not a party 
to this document but it appears from the evidence that He also 
gave a power of attorney. which however was returned to him 


` about a year after its execution and was not acted upon after 


that time. l 

Whatever the effect however of the powers of attorney, the 
fourth defendant appears to have managed the affairs of his co- 
defendants, including all that had to be done under the lease 
now. in dispute, and to have received the rent payable under it. 
He so stated in evidence and was not contradicted and receipts 
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dated the 4th November, 1925, and in March, ‘June, July, 


September and October, a were produced by him in corro- 


boration of his story. 


Shortly after the appellants’ arenes! was dea 
a ryot of certain land in the village the- subject-matter of the 
lease, instituted proceedings before the Sub-divisional Officer of 
Nawadah ‘against the respondents asking for the division of the 
produce of the land between himself and the landlords under 
S. 69 of the Bengal Tenancy Act, 1885." About ‘the same time 
the appellants’ predecessor began proceedings’ under the Code of 
Criminal Procedure alleging that he feared a breach of. the 
peace by the respondents in connection with his possession of the 
village. In both these proceedings the -respondents filed peti- 
tions in opposition alleging that the lease had terminated on the 
death of the widow, that they had thereafter orally granted two 
successive yearly leases to the appellants’ predecessor, and that 
on tHe termination of the second had taken peaceful possession 


of the said village. DiR 
Thereafter on the Ist Septerbes, 1929, the appellants’ 


predecessor instituted the present suit claiming mesne profits. 


from the date of dispossession until the termination of the 
lease and a return of the deposit made in respect of rent at the 
beginning of the lease. In answer to that claim the respondents 
asserted that the widow did not ‘act as a prudent manager in 
making ‘the lease nor was it for the benefit of the estate, denied 
that they ever conferred any power or authority to the fourth 
defendant to ratify or grant leases, denied that they had them- 
selves ever ratified the lease in question and said that they had 
withdrawn the powers of attorney, whatever their effect, by the 
6th June, 1927. The defence contained no allegation that the 
widow had not properly’ uriderstood or had not voluntarily 
executed the lease. 

At the hearing of the suit the Subordinate Judge framed 
certain issues of which the following may be quoted :— 

(2) Was the lease in question for justifying necessity and 
for the benefit of the estate ? ; 
+ (3) Did the-respondents grant yearly leases to the plaintiff 
during’ the years 1332, 1333—that is, 1925 and 1926? 
f (4) Did the respondents lto3 ratify and afirm'the lease? 

(5) Was the appellants’ predecessor weonely cepa 
from'the year 1927 ? i 
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(7) Was the appellants’ predecessor entitled to mesne 
profits? 

(8) To what relief, if any, was the PE predecessor 
entitled? ; 

To these issues he answered that in the circumstances the 
lease was for justifying necessity and for the benefit of the 
estaté, that the respondents had not granted yearly leases but 
had ratified and affirmed the original lease, that the appellants’ 
predecessor was wrongly dispossessed. from the year 1927 and 
that he was entitled to mesne profits and the return of three- 
quarters of the deposit. 

On the 16th June, 1928, and before the date of the suit, 
the fourth defendant had sold his quarter share in the village 
to the appellants’ predecessor. After the hearing he died and 
his name has been deleted from the record. 

From the decree of the Subordinate Judge the other three 
defendants appealed to the High Court at Patna. Pending the 
hearing of the appeal the first defendant Prasanno Kumar Sur 
settled his differences with the appellants’ predecessor and filed 
a compromise petition. The appeal was then proceeded with by 
the second and third defendants only. 


The High Court allowed the appeal on two grounds, By 


, the judgment which was delivered by Varma, J., it was held in 


the first place that the lease had not been ratified. That judg- 
ment did not in terms deal with the question whether the res- 


` pondents had, as found by the Subordinate Judge, orally ratified 


the lease. The decision on this point was based solely on the 


` fact that the only power of attorney produced was signed by 


two and not three of the respondents and that in any case it 
gave no power to grant or ratify leases and therefore, although 
the appellants’ predecessor continued in possession for about 
two years after the death of the lessor, there was no ratifica- 
tion. y 
In the second place it was held that upon the evidence 
produced there was nothing to show that the lessor who was a 
purdanashin lady understood the nature of the transaction into 
which she was entering, and that amongst other things she had 
never been informed that in the lessee’s view the property was 
capable of yielding an increased i income of 50 to 10U per cent. 
as a tesult of a relatively small expenditure. _ Tt was therefore 
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held that the lease was not only voidable as against the rever- 
sioners under the first ground, but void even as against the 
widow under the second. 

So far as this latter ground is concerned their Lordships 
do not think it was open to the respondents to rely upon it in 
‘the High Court or before the Board. Such a plea if successful 
would avoid the lease ab initio. It is of course true that the 
onus is upon one who sets up’ the validity of a lease granted by 
a purdanashin lady to prove that she understood the nature and 
-effect of her act. See Farid-un-nisa v. Mukhtar Ahmadi. But 
no plea challenging the validity of the lease was made in the 
defendants’ written statement and their Lordships would be 
loth to entertain such a plea in a case where no complaint waa 
made by the lady during her lifetime, and where she had 
received and enjoyed the benefit of the rent for a number of 
years before her dedth. 

The contention that the lease was neither prudent nor for 
the benefit of the estate would not avoid the lease but merely 
make it voidable at the option of the reversioners on the deter- 
mination of the life interest. i 

Their Lordships have therefore first to determine whether 
the lease was prudent and beneficial, and secondly, if it was not 
proved to be so, whether the reversioners avoided or affirmed it. 

The appellants urged that the lease was both prudent and 
benéficial. The evidence, they maintained, proved that the 
lady, being purdanashin and living in Calcutta whereas the 
estate was in the heart of Behar, would herself have great diff- 
culty in managing it, that she had no relations competent to look 
after it, that the village was in fact not properly managed and 
the irrigation neglected, that the tenants were in many cases 
refractory, and that some half dozen litigious cases were pend- 
ing between them and their landlady. 

On the other hand the respondents contended that the 
evidence showed no exceptional difficulty in managing the 
estate, that the pending suits were mere assertions of the 
tenants’ legal rights to have the produce of their holdings 
equitably apportioned between them and the lessor, and that 
even if it were true that the irrigation was somewhat neglected, 
much better terms could have been obtained from a lessee more 





1. (1925) 49 M.L.J. 758: L.R. 52 I.A. 342: LL.R, 47 All. 703 (P.C.). 
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-especially as the appellants’, predecessor by an expenditure of 
..some elght or nine hundred. rupees was able, om his own 


evidence, to increase the rent wbich he in his turn received from 
the occupiers to a sum of 9,000 to 12,000 rupees yearly. ' More- 
over they said the lady had received Rs. 3,350 which in -effect 
was advance rent and as a result her successors in each of the 


last two years of the tenancy would receive not Rs. 3,350 but 


that sum less Rs. 1,675, that is, Rs. 1,675 only. : 

Their Lordships are not convinced that the lease was eithier 
prudent or beneficial to the estate. In'their view the’ manage- 
ment of the estate was not so difficult as to warrant the granting 


of a lease which after the expenditure of a relatively small sum 


left so large a profit in, the hands of the grantee, and they are 
also influenced by the fact that the widow had received a sum 
of Rs. 3,350 which under the terms of the lease would diminish 
the rent receivable by that amount in the last two years during 
which it would run. 


There remains however the question of confirmation. As 


.to this the. appellants submitted that though the power of 


attorney given to the fourth defendant which was produced 
bound only two of the three other defendants, yet a similar 
power of attorney was proved to. have been given by the third 
defendant, and though these powers of attorney did not authorize 
the fourth defendant to grant or confirm leases yet they did 
authorize him to receive rent, that in fact the respondents left 
the fourth defendant to manage the estate for two years and 
must have known of the lease and that their manager was per- 
mitting the appellants’ predecessor to continue to occupy the 


` estate and receiving rent under it, and that the evidence estab- 


lished that all four defendants had orally confirmed the lease. 


~ Out of the three defendants in. question the first alone gave 
evidence, but it was maintained on their behalf that the. Board 
should accept his statement that those three defendants never 


_ knew of or received any rent under the lease and that the lessee 


continued to hold not under the lease but under an oral agree- 
ment for a yearly tenancy. 

Their Lordships are not prepared to accept the view that 
there was a specific affirmation of the tenancy either by the four 
defendants or indeed by the fourth defendant alone, nor do they 


“place credence on the evidence that there was any agreement for 


a yearly tenancy. In their view the true inference is that the 
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defendants were content. to permit the fourth defendant to 
manage the estate and receive the rent with full knowledge of 
the existence of the tenancy, and that it was only when the 
lease was running to its end that, realizing the diminution in the 
rent which they were about to receive, they determined to put 
an end to the lease and dispossess the tenant. Their Lordships 
cannot accept the view that the tenant would. without protest 
have accepted a.yearly tenancy for so long as the respondents 
chose to grant one thereby foregoing all the advantage of the 
deposit which he had made. 

It is said that this was not the case originally pitecnted on 
behalf of the appellants, that the only contention was that the 
lease had been specifically affirmed and that their Lordships’ 
Board should hold them strictly to the wording of the plaint. 
In their Lordships’ opinion however an affirmation by conduct 
is not inconsistent with the contention and is oe in 
the claim. 

In support of his‘cdse the appellants’ predecessor, in vada 
tion to producing the receipts for rent given him by the fourth 
defendant, put before the Court a wasilbaki account dated the 
2nd April, 1925, and purporting to be a settlement of accounts 
in respect of the years 1923, 1924 and part of 1925. This 
document contains credits for payment of rent in respect of 
periods before and after the death of the widow and treats them 
as part of one running account. It is therefore said to. show a 
recognition and affirmation of the lease. Their Lordships are 
not however prepared to accept this evidence. There is force 
in the argument presented by the respondents that if this account 
had been as it purported to be, in existence at the time of the 
proceedings before the Sub-divisional Officer it would then have 
been produced in- support of the appellants’ predecessor’s claim 
that he was entitled to possession of the village. But even if it 
was then in existence, the fourth defendant did not write it 


himself nor did he fully understand the language in which it was | 


written, and it is by no means clear that it was prepared. with 
the assent of the other three defendants. 


Apart from the support of this document however, their 
Lordships-take the view that the evidence sufficiently established 
that the defendants were content to treat the lease as binding 
upon them and to receive the rent due under it. - The High 
Court in coming to their conclusion do ndt appear to have con- 


800 THE MADRAS LAW JOURNAL REPORTS. [1939 


sidered the question of affirmation by conduct: In terms, at any 
Tate, all they purported to decide was that the power of attorney 
or powers of attorney gave no authority to the fourth defend- 
ant to confirm the lease. That finding no doubt is accurate, but 
for the reasons given it is not conclusive of the matter. 

If then, as their Lordships think, the appellants’ predecessor 
was entitled to enjoy the lease until the end of the term, there 
remains the question as to how the mesne profits are to be cal- 
culated. The learned Subordinate Judge has passed a decree for 
a refund of three-quarters of the deposit of Rs. 3,350 and for 
mesne profits for the years 1927 to 1930, crediting, however, 
the first three defendants with any collection of rent made by 
the plaintiff for the year 1927. 

In substance this decree is right but in form it is wrong. 
The appellants are not entitled to a return of the deposit or any 
portion of it. They are, however, entitled in taking an account 
of the mesne profits to the difference between the rent the res- 
pondents would have received had their predecessor been left in 
possession, and the amount which those respondents in fact 
received whether in money or kind or otherwise by reason of 
their possession of the estate. The rent which they would have 
received from the appellants’ predecessor, however, would not 
have been Rs. 3,350 in each of the lasi two years, but Rs. 1,675 


_ only. 


Upon this basis the alens are entitled to mesne profits 
for the period beginning with the date at which their predeces- 
şor was dispossessed and ending with the termination of the 
lease together with interest on such mesne profits—Interest 
should be at 5 per cent. and calculated yearly. But they are not 
entitled to the whole 16 anna share since the first and fourth 
defendants have now compromised the matter. They should 
therefore receive only an 8 anna share - of the total amount 
ascertained as aforesaid. 


In substance the appellants have succeeded in their appeal 


` and should receive costs both before their Lordships’ Beard and 


in the High Court. 


_ In accordance with the views they have ree their 
Lordships will humbly advise His Majesty that the appeal be 
allowed, the decree of the High Court be reversed, the decree 
ofthe Subordinate Judge be varied, that the suit be decreed 
against the second and third defendants for half of the mesne 
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profits accruing to the respondents by reason of the disposses- 
sion of the appellants’ predecessor from the beginning of the 
fasli year 1334 to the end of the fasli year 1337 together with 
interest thereon at 5 per cent. calculated yearly—half the 
collection of rent (if any) made by the appellants’ predecessor 
for the fasli year 1334 to be calculated in favour of the res- 
pondents. ` i 


-The decree of the Subordinate Judge as to costs will be 
restored and the respondents must pay the appellants’ costs in 
the High Court and before their Lordships’ Board. 


Solicitors for Appellants: Barrow, Rogers & Nevill. 
Solicitors for Respondents: Hy. S. L, Polak & Co.. 
R. C. C. Appeal allowed. 


B. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm ALFRED HENRY LionEL LeacH, Chief 
Justice AND MR. Justice KUNHI RAMAN, 


A. R. A. N. Thyagarajan Chettiar, Trustee 
of Sri Koppudayanayagi Amman Temple, . 
Karaikudi .. Peitioner* 
v. 
The Secretary to Government of Madras, 
Revenue Department, Fort St. George, 
Madras and others .. Respondents. 


Madras District Municipalities Act (V of 1920), S. 36—Power of Pro- 
vincial Government to control the action of Municipal Cownctls—If Courts 
have power io issue writ of certiorari against the Government exercising the 
power. 

A Municipal Council decided to reduce the size of a tank opposite a 
temple which they considered Insanitary; the trustees of the temple moved 
the Provincial Government to interfere under S. 36 of the Madras District 
Municipalities Act and direct the tank to be restored to its original size, The 
Government varied the order of the Municipal Council and directed the 
reduction of the tank to a smaller extent. Then the Government after hear- 
ing the Municipality cancelled its previous order. In an application for the 
issue of a writ of certiorari against the Government to quash the order can- 
celling the first order, 

Held, the Provincial Government has full power under S. 36 of the 
Madras District Municipalities Act to control the action of a Municipal 
Council. All executive action of the Government of a Province are, by 
virtue of S. 59 of the Government of India Act, 1935, required to be taken in 











“CM. P. Nos.’ 2506 and 2507 of 1939. 31st July, 1939, 
101 


“Chetan 


Secretaiy to 
Government 
of Madras. 


Leach, CJ. 
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the name of the Governor and the order in question being an executive order 
lawfully passed and issued in the name of the Governor, it becomes his order. 
It is impossible to differentiate between the Governor and the Provincial 
Government and the Court has therefore no power to issue a writ of certiorari, 


Penugonda Venkatarainam v. Secretary -of State for India in Council, 
(1929) 60 M.L.J. 25: LL.R. 53 Mad. 979, followed. 


- Petition praying that in the circumstances stated.in the | 
affidavit filed therewith, the High Court will be pleased to direct 
the issue of writ of certiorari calling upon the first respondent 
herein to submit to the High Court the proceedings relating to 
the order dated 5th June, 1939 made in G. O. No. M. 1380 and 
to quash the said order and to restrain the second and third 
respondents herein by an injunction from further filling up the 
tank referred to in the said G. O. No. 1380 and demolishing the 
structure and steps therein and etc. 

L. S. Veeraraghava Aiyar and N. Srinivasa Aiyangar for 
Petitioner. 


The Government Pleader (B. Stiarama Rao) ee the 
Government. ; 


K. Bhashyam Aiyangar-and V. P. Chakravarthi Aiyangar 
for Respondents. . 


The order ‘of the Court was made by 


The Chief Justice.—The petitioner is the trustee of the Sri 
Koppudayanayagi Amman temple, Karaikudi. In front of this 
temple and vested in the Municipal Council of Karaikudi is a 
tank, measuring 266 feet by 272 feet. The tank was in an in- 
sanitary condition and the cost of, putting it into a proper 
condition and of so maintaining it was said to be too, costly. 
Consequently the Municipal Council decided to reduce the size 
of the tank to 125 feet by 125 feet.’ The petitioner objected, 
and moved’ the Provincial Government to interfere under the 
powers conferred upon it by S. 36 of the Madras District 
Municipalities Act, 1920. He asked for a direction that the 
tank be maintained at its original size. As the result of the 
petitioner’s representations the Government decided that the 
Municipal Council should only reduce the sizeof the tank to218 
feet by 208 feet. The Municipal Council had not been given an 
opportunity of stating its case and it applied to the Government 
to revise its order. After hearing what the Municipal Council 
had to say the Government, by an order dated the 5th June, 
1939, cancelled its previous order and allowed the Municipal 
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Council to reduce the size of the tank to 125 feetby 125 feet, as 
it Had proposed. The petitioner now asks the Court to issue a 
writ of certiorari against the Government and quash its order 
of the Sth June, 1939. The order, as required by S. 59 of the 
Government of India Act, 1935, was issued in the name of the 
Governor of the Province. In Penugonda Venkatarainam v. 
Secretary of State-for India in Councth, a Bench of this Court 
held that the Court had no jurisdiction to issue a writ against 
the Governor under S. 106 (1) of the Government of 
India Act, 1915, and no jurisdiction to issue a writ against the 
Governor “acting with the Ministers,” which was the application 
in that case. The petitioner says that inasmuch as he is not 
asking for aj writ to issue against the Governor, but only 
against the Provincial Government, his application does not fall 
within that decision and that it lies by reason of the provisions 
of the Government of India Act, 1935. He contends further 
that the Government has no power to revise its own order. 

The position underthe Government of India Act, 1935, is 
not here different from the position under the Government of 
India Act, 1915, and it is abundantly clear that this Court has 
no power to issue a writ of certiorari in this case.. By virtue of 
S. 223 of the Government of India Act, 1935, this Court possesses 
just the same powers as it had before that Act came into 
force. By virtue of S. 106 (1) of the Government of India 
Act, 1915, it had the jurisdiction and powers vested in it by the 
Letters Patent. In order to ascertain what those powers were 
we have got to go back to the provisions of the Charter of the 
Supreme Court, which was granted on the 26th December, 1800. 
The Charter of the Supreme Court expressly provided that it 
was not competent for the Court to hear or determine, or enter- 
tain or exercise jurisdiction in a suit or action against the 
Governor-General or Fort William, or the Governor, or any 
member of the Council for or on account of anything done by 
them in their public capacity or “ acting as Governor-General, or 
Governor and Council.” The Supreme Court was replaced by 
the High Court after the passing of the Indian High Courts 
‘Act, 1861. S.9 of that Act provided that the High Courts 
established under the Act should have and exercise such civil, 
criminal, admiralty and vice-admiralty, testamentary, intestate 
and matrimonial jurisdiction, original and appellate, and such 


emails * 
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powers and authority for and in relation to the administration 
of justice in the Presidency for which it was established as Her 
Majesty might grant and save asthe Letters Patent might 
otherwise direct and, subject and without prejudice to the 
legislative powers of the Governor-General of India in Council 
in relation to such matters, should have and exercise the juris- 
diction of the Courts in the same Presidency abolished by the 
Act. The Letters Patent granted to this Court under that Act 
did not: enlarge the powers of the Court by taking away the 
restrictions imposed by the Charter of the Supreme Court. The 
restrictions consequently remained. S. 110 of the Government 
of India Act, 1915, expressly provided that the Governor-Gene- 
ral, each Governor, and the members of their respective 
executive councils should not be subject to the jurisdiction of a 
High Court by reason of anything counselled, ordered or done 
by any of them in his public capacity only. -The corresponding 
section in the Act of 1935 is S. 306 ‘which states that nd pro- 
ceedings whatsoever shall lie in and no process whatsoever shall 
issue from any Court in India against the Governor-General, 
against the Governor of a Province or against the Secretary of 
State wHether in a personal capacity or otherwise. There are 
these statutory provisions and the prohibition in the Supreme 
Court Charter a prohibition which was not removed by the 
Letters Patent of the High Court. The position in this respect 
is therefore the same as it was in 1800. . 


While accepting this to be the case so far as the Governoris 
concerned the learned Advocate “for the petitioner says that by 
virtue of S. 49 of the Government of India Act, 1935, he is 
entitled to the issue of the writ against the Provincial Govern- 
tent. S. 49 says that the executive authority of a 
Province shall be exercised on behalf of His Majesty by the 
Governor, either directly or through officers subordinate to him, 
but nothing in the section shall prevent the Federal or the Pro- 
vincial Legislature from conferring functions upon subordinate 
authorities or be deemed to transfer to the Governor any func- 
tions conferred by any existing Indian Law on any Court, Judge, 
or officer or any local or other authority. It is argued that this 
section expressly prevents the Governor, from issuing an order 
under S. 36 of the Madras District Municipalities Act, 1920, 
‘and that the Provincial Government alone can issue it. This is 
a far-fetched argument. The Provincial Government has full 
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power under S. 36 of the Madras District’ Municipalities. Act, 
1920, to control the actions of a Municipal Council. S, 59 
requires all executive action of the Government of a Province 
to be taken in the name of the Governor and the order in ques- 
tion, being an executive order lawfully passed and lawfully 
issued in the name of the Governor and therefore his order, the 
Court has no power to interfere with it. It is impossible to 
differentiate between the Governor and the Provincial Govern- 
ment in a matter of the nature of the one now before us. S. 49 
has no bearing on the question. 

Even if this Court has power to issue a writ of certiorari 
in this matter—I am firmly of the opinion that it has not—this 
is not a case in which it should exercise it. The order was 
within the limits of authority and it cannot be said with reason 
that the Government has no power. to cancel or vary its own 
executive order. If it had not this power a wrong would be 
without a remedy, which is contrary to all principle. 

For the above reasons this application must be dismissed 
with costs, two sets, one set in favour of the first respondent 
and the other set in favour of the other two respondents, 

Pending the hearing of this application an interim injunc- 
tion was issued restraining the Chairman and the Commissioner 
of the Municipality, the second and the third respondents, from 
further filling up the tank. As the result of the dismissal of 
this application the injunction will be dissolved. The second and 
third respondents are entitled to their costs in the injunction 
application. 

' Memo. of costs will follow. i 

S.V.V. Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. Justice WADSWORTH. 





Akuthota Byra Goudu .. Appelant" (1st Defendant) 
v. 
Muniammal and another .. Respondents (Plaintif and 2nd 
Defendant).. 


Hindu Law—Adoption—Autkhority to adopt—Power given to two co- 
widows—Mode of exercise—Preferential right of senior widow. 
' A Hindu testator provided by his will as follows: “If after my lifetime 
both of you (that is, his two wives) do not agree to live together dividing the 
properties into two equal halves, you shall separately make adoptions, . . 
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.' Held, that the proper inference to be drawn was that the testator 
authorised each of.the widows to adopt, the procedure contemplated being 
that prescribed by tbe ordinary rules of Hindu law, namely, that the senior 
widow ‘should have the right to adopt ‘which would pess to the junior’ 
widow only if the senior widow refused tó adopt: or consented to‘an adoption 

by ] her co-widow. `. 
` Akhoy Chunder Bagchi v. Kalapakar Haji, (anes) LR. 12 L A. 198: LLR. i 
12. Cal. 406 (P.C.) ; Bijoy Krishna Karmakar v. Ranjit Lal Karmakar, (1911) 


„L.R? 38 Cal. 694; Ranjit Lal Karmakar v. Bijoy Krishna Karmakar, (1912) 


I:L.R. 39 Cal. 582 and Rajah Venkatappa Nayanim Bahadur v. Ranga Rao, 
(1915) 29 M.L.J. 18: I L.R. 39 Mad. 772, considered. 5 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem-in A.:S. No. 9 of-1935 preferred against the 
decree of the Court of the.District Munsif of a ii: in 
O. S. -No..103 of 1933. ; 

- DR. Krishna’ Rao for. Apion! 


6 5. Venkatachariar-and D. Ramaswami Aiyangar for 
Respondents: 

The Court delivered the following 

. JUDGMENT.—This appeal raises the question of the validity 
of anadoption. The properties in question formed part, of the 
estate of one Sampanghi Rame Gowdu who had a son, Byre 
Gowdu. The father and the son separated and it was agreed as 
one of the terms of the partition that the father’s estate should 
bė held during his lifetime by his second wife Lakshmakkal 
and on hér death should go to Byre Gowdu, the son by the first 
wife. Lakshmakkal during her lifetime transferred those 
properties: to her nephew the first defendant. Byre Gowdu 
had two wives, the first was the plaintiff and the second was one 
Raniakkal. Nejther of them had any children. Byre Gowdu 
died in 1909 leaving: a will which concludes with the following 
sentence: 

So ine a a if after my lifetime, both of you “(that is, the two wives) 
do not agree to live together dividing the said properties into two equal 
shares, you shall separately make adoptions. . . 1... 

Apparently this was regarded as giving each of the widows 
power to adopt without regard to the other. At any rate in 
1909 shortly after the death of Byre Gowdu, the junior 
widow, Ramakkal adopted the second.deferidant. There is no 
doubt about the fact of the adoption, which is embodied in a 
deed, Ex. IT. - At the time of the adoption, the two wives who- 
are sisters were living together. The plaintiff made no objection 
to the adoption; but it has been found as a fact that she did not 
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consent to it. The adopted son lived with the two widows for 
many years without his status being questioned. However, after 
the first defendant got a transfer of Lakshmakkal’s property, 
he also got a surrender from the second defendant of the latter’s 
interest thereon. Ramakkal died in 1950 and Lakshmakkal died 
in 1932. Byre Gowdu’s father had died long before. So that 
at the time of the suit there were living, the plaintiff who is the 
senior widow of Byre Gowdu, the second defendant adopted by 
the junior widow Ramakkal and the first defendant, the nephew 
and transferee of Byre Gowdu’s father’s second wife. 


We are no longer concerned with the plaintiff’s right to the 
half of Lakshmakkal’s property which goes to her as the widow 
of her husband. The appeal relates only to the right of the 
plaintiff to the half of the property which would have devolved 
upon Ramakkal had she been alive when Lakshmakkal died and 
is now claimed to have devolved upon:the first defendant by 
reason of the surrender by the second defendant, the adopted 
son of Ramakkal. 


_ The main question in the appeal is whether. this adoption 
was valid. Fortunately there is no longer any difficulty about 
the facts and the only trouble relates to the effect of the provi- 
sion in Byre Gowdu’s will, Ex. B, which has already been 
extracted authorising each of the widows to adopt. It seems to 
me that this difficulty can be resolved by reference to authorities. 
The Priyy Council in Akhoy Chunder Bagchi v. Kalapahar 
Haji, dealing with a case in which two widows were each 
authorised to make adoptions and in pursuance of that authority 
made simultaneous adoptions, held firstly that, the instrument 
should be construed on the assumption that the person giving the 
authority intended his widows to do that which the law allowed 
and not to do something which was if not absolutely illegal, 
very unusual and not practiced among Hindus. Secondly, their 
Lordships held that simultaneous orao by two widows were 
contrary to law. 


Next there is the case of Bijoy Krishna Karmakar v. 
Ranjit Lal Karmakar’, the decsion being confirmed in appeal 
by the Bench whose judgment is reported in Ranjit Lal Karmakar 
v. Bijoy Krishna Karmakars. That case concerned an instrument 








— 


1. (1885) L.R. 12 LA. 198: LL.R. 12 Cal. 406 (P.C.). 
> 2 (1911) LL.R. 38 Cal. 604, . ` 3. (1912) LL.R. 39 Cal. 582, 
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Muniammal. 


Byra Goudu 
HMinisnmal, 
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which authorised two widows to act according to their religious 
tenets by adopting three sons successively. It was held following 
the Privy Council decision just cited that the instrument must 
be read not as authorising an illegal simultaneous adoption but 
as giving power of adoption to the widows successively and that 
this being so the elder widow had the prior right to exercise 
the power of adoption and that the younger widow had no right 
to adopt before the elder widow had exhausted her right or 
refused to use it. The reasoning is that such a construction is 
not contrary to the terms ofthe instrument and is in accordance 
with the ordinary rule of Hindu law, which may be assumed to 
have been in the mind of the person giving the authority at the 
time when the instrument was drafted. The confirming decision 
has been quoted with approval in a Madras case Rajah Venkat- 
appa Nayanim Bahadur v. Ranga Raol, though the point actually 
arising in that case was rather different. 


It seems to me that these decisions dispose of the contention 
that the adoption of the second defendant by Ramakkal was 
valid. Ex. B onits face might be read as authorising each 
of the widows to make an adoption either simultaneously or one 
after the other, in which case there might be living contempora- 
neously two adopted sons to one man, a notion repugnant to 
Hindu law. Similarly it is contrary to the ordinary rule of 
Hindu law that when there are two widows they should be 
permitted to indulge in an unseemly scramble for priority in 
adopting a son to their deceased husband, the rule being that in 
such a case the senior widow should have the right which will 
only pass to the junior widow if the senior widow refuses to 
adopt or consents to an adoption by her co-widow. Applying 
this rule to the construction of Ex. B, we must, I think, infer 
an intention to authorise each of the widows to adopt, the 
procedure contemplated being that prescribed by the ordinary 
rules of Hindu law whereby the refusal to adopt by the senior 
widow or her consent would be a necessary preliminary to a 
valid adoption by the junior widow. On the findings of fact it 
must be beld that there was no such refusal to adopt by the 
plaintiff nor was there any consent to the adoption. It follows 
that the adoption is invalid. 





1, (1915) 29 M.L J. 18: LL.R. 39 Mad. 772, 
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It has also been contended that the’ second’ defendant 
would be entitled to the property if not as an adopted son 
at least as a persona designata. There is no force in this 
contention. The deed of adoption Ex. II makes it clear that the 
tights thereby conferred upon the second defendant are conferred 
solely and only by virtue of the adoption made under it. It is 
not the case of a gift to an individual with an erroneous 
description of that individual but a case of the performance of a 
formal act by virtue of which, the rights in the property would 
accrue. The formal act being invalid no rights can pass 
under it. f 

In the result therefore the appeal is dismissed with costs of 
the first respondent (plaintiff). l 

Leave to appeal is refused. 

B. V. V. Appeal dismissed. 
. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PATANJALI SASTRL 





Rekanti Chinna Govinda Chettyar 
and others .. Appellants* (Plaintiffs) 
v. 
‘S. Varadappa Chettyar and 
others .. Respondents (Defendants). 


Civil Procedure Code (V of 1908), O. 47, r. 1—Misapprehension of 
counsel in not urging all his arguments in support of a finding and consequent 
erroneous decision of Subordinate Judge that there were no arguments to 
meet points urged on other side—If error apparent on the face of the record— 
Review. 

The misapprehension owing to which respondent’s counsel did not urge 
all his arguments in support of the finding recorded in favour of his clients 
by the first Court and the consequent erroneous decision on the part of the 
Subordinate Judge that the counsel had no arguments to urge to meet the 


- points raised by the appellant’s counsel are analogous to errors apparent on 


the face of the record so as to bea sufficient reason for review under O. 47, 
r. 1, Civil Procedure Code. 

Kyone Hoe Tsee v. Kyon Soom Sun, (1925) LL.R. 3 Rang. 261 at 267 and 
Nagabhushanam v. v. Jaganmatkulu, (1925) 49 M.L.J. 671, applied. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A. S. No. 52 of 1933 preferred against the 
decree of the Court of the District Munsif of Krishnagiri in 
O. S. No. 264 of 1931. 

A. Bhujanga Rao and D. R. Krishna Rao for ee 

K. S. Sundaram for Respondents. - 





* S. A. No. 494 of 1936, 15th August, 1939. 
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Govinda The Court delivered the following 


wars i JupemenT.—This appeal arises out of a suit brought by 

bf dael the appellants for a declaration of their title to the wall existing 
between their house and the house belonging to the respondents 
and for an injunction restraining the respondents from letting 
the water from the terrace of their house into the appellants’ 
property. 

The trial Court dismissed the suit and on appeal the parties 
filed-a joint memo. agreeing toacertain arrangement regarding 
the disposal of the water falling from the terrace of the respon- 
dents’ house and this arrangement was directed to be incorporated 
in the decree and no question row arises as to that part of the 
case. As regards the wall in dispute, the learned Subordinate 
Judge found that it belonged to.the appellants and accordingly 
decreed that part of the appellants’ claim. This was on the 
23rd September, 1935. After the judgment was signed and the 
decree also was issued in accordance with the judgment, the 
respondents filed I. A. No. 68 of 1935 on the 15th of October, 
1935, in which they prayed for a re-hearing of the appeal. The 
ground of the prayer was that fhough the trial Court had found 
that the wall belonged to the respondents, their advocate 
represented to the Court that they would have no objection to 
the wall being held to be a common wall and that under the im- 
pression that the Court would; in consequence of this concession, 
give a finding accordingly, he did not meet the points mentioned 
by the appellants’ advocate, though he had arguments to urge in 
support of the finding of the trial Court. The respondents 
having denied the allegations in the appellants’ affidavit in 
support of the prayer for re-hearing, the lower appellate Court 
apparently called for a statement from the Counsel on both sides 
as to what exactly happened at the previous hearing and a joint 
statement was filed on the 30th of October, 1935, and this was 
supplemented by a further explanatory statement by the respon- 
dents’ Counsel. Thereupon, the Court below passed the following 
order on I. A. No. 68 of 1935 on the 31st of October, 1935 :— 

“In view of the joint statement filed by the learned Advocates that 
appeared for the parties and of the explanatory atatement filed by the learned 
Advocate for the applicant, I think it fair and just that he should be given 


an opportunity to argue his case fully, The appeal will therefore be posted 
for re-hearing on 21st November.” 


The appeal was thus re-heard and the learned Subordinate 
Judge came to the conclusion that the wall in dispute was a 
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common wall belonging to both the parties and passed a decree 
accordingly in supersession of his earlier decree. 

The present appeal is directed against the decree passed 
on re-hearing and the only point urged by the learned Counsel 
for the appellants is that the lower appellate Court had no 
jurisdiction after it delivered and signed the judgment on the 
23rd September, 1935, to alter it in any manner, in view of the 
provisions of O. 20, r. 3, Civil Procedure Code, and that 
therefore the revised decree passed by the lower appellate Court 
as a result of the re-hearing on the 21st November, 1935, is one 
passed without jurisdiction and cannot stand. The appellants’ 
Counsel has relied upon several decisions showing that after a 
judgment has been signed by the Judge, he has no authority to 
alter it except as provided by S. 152 or O. 47 of the Code of 
Civil Procedure. But it is unnecessary to discuss these decisions 
as, in my view, the respondents’ contention that the present case 
could be regarded as coming within the provisions of O. 47 and 
that though this provision was not referred in the respondents’ 
application for re-hearing, I. A. No. 68 of 1935, the decree of 
the Court below can be sustained as one made on review, is 
correct and must be accepted in the circumstances of the case. 

The appellants’ counsel objects that having regard to the 
Privy Council decision in Chhaju Ram v. Nekii, holding that 
the expression “any other sufficient reason” in O. 47, r. 1 must 
be taken as meaning “a reason sufficient on grounds at least 
analogous to those specified immediately previously,” the power 
of review conferred by that provision cannot appropriately be 
invoked in this case. {fam unable to agree. I cannot see why 
the facts disclosed in the statements of the learned Counsel 
who appeared for the parties in the Court below which were 
accepted and acted upon by that Court should not be held to be 
a sufficient reason for reviewing the judgment delivered on 
23rd September, 1935, even according to the restricted inter- 
pretation placed upon r. 1 of O. 47 in Chhaju Ram v. Neki. 
There was of course no mistake or error apparent on the face 
of the record in thiscase. If there were, that would obviously be 
a sufficient ground by itself for a review. But the misapprehen- 
sion owing to which the learned Counsel for the respondents 
says he did not urge all his arguments in support of the finding 
recorded in favour of his clients by the first Court, and the 





1. (1922) 43 M.L.J. 332: L.R. 49 LA, 144: LL.R. 3 Lak. 127 (P,C.). 
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consequent erroneous impression on the part of the learned 
Subordinate Judge for which, of course, he was not at all to 
blame but the Counsel was alone responsible—that the latter 
had -no arguments to urge to meet the points raised by the 
appellants’ Counsel seem, to my mind, to be analogous enough to 
an error apparent on the face of the record to be a sufficient 
reason for review under O. 47, r.1, Civil Procedure Code. 
The decisions in Kyone Hoe Tsee v. Kyon Soon Suni and 
Nagabhushanam v. Jagannaikulus, which recognise a power of 
review in cases of mistake of Counsel or mistake of the Judge 
leading to errors in the judgment though not apparent on the 
face of the record, seem to support this conclusion. 

The appeal therefore fails and is dismissed with costs. 

No leave. 

S. V. V. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

l PRESENT :—MR, Justice KuUNEI RAMAN, 
Maddali Tirumala Ananta Venkata 


Veeraraghavaswami .. Petitioner* (Plaintiff) 
v. 
Srimat Kilambi Mangamma and 
another .. Respondents (Defendants). 


Negotiable Instruments Act (XXVI of 1881), S. 78—Beneficial owner of 
amount due on promissory note—Wheiher entitled to a decree on the promis- 
sory note. , 

Where the plaintif claimed to be the beneficial owner of the amount for 
which a promissory note was executed by the second defendantin favour of 
the first defendant and claimed a decree against the second defendant, 

Held, that S 78of the Negotiable Instruments Act should be strictly 
construed and a valid discharge can be given only by the payee of the promis- 
sory note or the holder thereof, there being no such thing for this purpose 
as a benami promissory note taken in the name of one person but really 
meant for another. The plaintiff cannot have a decree. 

Subba Narayana Vathiar v. Ramaswami Aiyar, (1906) 16 M.L.J. 508: 
LL.R. 30 Mad, 88 (F.B.) and Chinna Kushandai v. Kushañdai Veeraswami, 
(1934) 68 M.L.J. 713: AI.R 1935 Mad. 312, followed. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Razole in S. C. S. No. 769 of 1935. 


Valluri Parthasarathy for Petitioner. 
V. Viyyanna and Jiddu Lakshmayya for Respondents. 





1. (1925) LL.R. 3 Rang. 261 at 267. 2. (1925) 49 M.L.J. 671. 
* C, R. P. No. 1567 of 1938, 18th August, 1939. 
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The Court delivered the following 

JopcmMENntT.—The plaintiff is the petitioner. He claimed 
to be the beneficial owner of the amount for which a promissory 
note was executed by the second defendant in favour of the 
first defendant. The trial Court has disbelieved the plaintiff’s 
case against the first defendant. The finding of the trial Court 
is recorded in these terms: 


“I find disbelieving the evidence on behalf of plaintiff that the arrange- 
ment set up by plaintiff with reference to the suit pronote, Ex. B is not true, 
that first defendant had nothing to do with it, that she was nota trustee in 
respect thereof, and that she cannot be in any manner made liable for the 
amount due on the pronote Ex, B.” 


This finding so far as the frst defendant is concerned 
cannot be seriously questioned, seeing that it is a finding of 
fact which is based upon the evidence placed before the trial 
Court. 

At the trial, the plaintiff wanted a decree against the second 
defendant on this promissory note. The trial Court has held 
folowing certain decisions of this High Court that in view of the 
provisions of S. 78 of the Negotiable Instruments Act, since 
the plaintif was neither the payee nor the holder of the pro- 
missory note in question, a decree could not be passed in plain- 
tiff’s favour and against the maker of the promissory note. 
This finding of the trial Courtis attacked by the learned Advocate 
for the plaintiff-petitioner. He relies upon the decisions 
reported in Surajman Prasad Misra v. Sadanand Misral, Sewa 
Ram v. Hott Lals, Brojo Lal Saha Banikya v. Budh Nath 
Pyarilal & Co.3 and argues that, although a valid discharge in 
respect of a promissory note can be given only by the payee or 
the holder thereof, yet when the maker of the note, the holder 
of the note and the person who alleges that he is beneficially 
entitled to the amount of the note are all before Court, there is 
nothing wrong in the Court deciding the question of benams 
raised by the parties and passing a decree in favour of the 
beneficial owner, if it is satisfied that his version is really true. 
It is not possible for me to accept these contentions in 
view of the observations contained in the Full Bench decision 
of this High Court reported in Subba Narayana Vathiar v. 
Ramaswami Aiyar4, and the decision reported in Chinna 


1. (1932) ILL.R. 11 Pat. 616, 2 (1930) LL.R. 53 All. 5. 
3. (1927) LL.R. 55 Cal, 551. 
4. (1906) 16 M.L.J. 508: LL.R. 30 Mad. 83 (F.B.). 
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Kushandai v. Kushandai V eeraswami!. This High Court has 
consistently taken the view that S. 78 of the Negotiable Instru- 
ments Act should be strictly construed and that a valid discharge 
can be given only by the payee of a promissory note or the 
holder thereof, there being no such thing for this purpose as a 
benami promissory note taken in the name of one person but 
really meant for the benefit of another. In these circumstances 
especially in view of the frame of the suit I am not satisfied that 
the decision of the trial Court is wrong. The Civil Revision 
Petition-is accordingly dismissed with costs, one set. 

K. S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—-Mr, Justice LAKSHMANA Rao, 





Thanammal and others .. Petitioners* (Accused) 
v. 
Alamelu Ammal .. Respondent (Complainant). 


Indian Penal Code (XLV of 1860), Ss. 323 and 352—Trial for offence 
under—Conviction under City Police Act (Madras Act II of 1888), S. 75—~ 
If a bar. 


The conviction under S. 75 of the City Police Act is mo bar to the trial 
for an offence under Ss 323 and 352 of the Indian Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Special Honorary Presidency Magistrate of the 
Gourt of the Presidency Magistrates, Egmore, Madras, in C. C. 
No. 1637 of 1938. 

K. V. Rajagopalan and S. V. Rama Aiyangar for Peti- 
tioners. 

K. M. Balasubramaniam for Respondent. 

The Crown Prosecutor for the Crown. 

The Court made the following 

ORrDER.—The conviction under S. 75 of the City Police Act 
is no bar to the trial for an offence uuder Ss. 323 and 352 of 
the Indian Penal Code and the evidence justifies the conviction 
‘of the petitioners. The fines are not excessive and the revision 
is dismissed. 

K. S. —— Petition dismissed. 





1. (1934) 68 M.L.J. 713: A LR. 1935 Mad. 312. 


* Cr! Rev. Case No. 407 of 1939. . 10th October, 1939. 
Cri. R. P. No. 376 of 1939. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAo. 


Commissioner, Municipal Council, i 
Vellore , .. Petitioner* (Complainant) 


v. 
K. N. Damodara Mudaliar. .. Respondent (Accused). 


Madras District Municipalities Act (V of 1920), S.347—A fixing cinema 
advertisements on vehicles and roadsides—Failure to obtain licence—Con- 
tinuing offence—Launching of prosecuiton—Time limit, 

In the case of a prosecution for affixing cinema advertisements on 
vehicles and roadsides vested in a Municipal Council without licence no 
period is specified under the proviso to S. 347 of the Madras District Muni- 
cipalities Act, and the offence being a ‘continuing offence the complaint may 
be made within twelve months of the commencement of the offence. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the orders 
of the Court of the First Class Bench of Magistrates, Vellore 
Town, dated lst November, 1937 and made respectively in 
S.C. Nos. 1336 to 1339 of 1937. 

N. Gopala Menon and V. Karunakara Menon for Peti- 
toner. š 

P. Viswanatha diyar for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

Orpzr.-The prosecution was for affixing cinema advertise- 
ments on vehicles and roadsides vested in the Municipal Council 
of Vellore without licence, for which no period is specified and 
under the proviso to S. 347 of the District Municipalities .’.ct, 
the offence has tobe deemed to be a continuing offence and the 
complaint may be made within twelve months from the commence- 
ment of the offence. The acquittal of the accused on the ground 
that the complaint is barred by limitation under S. 347 of the 
Act which requires complaints in other cases to be filed within 
three months is therefore untenable and it cannot be sustained. 
It is therefore set aside but the Municipal Council has its remedy 
in the Civil Court for the licence fee anda retrial is not called 
-for. 


B. V. V. —— Petitions allowed. 


 * Cri R C Nos. 189, 209, 210 and 211 of 1938 17th August, 1938, 
Ctl. R. P. Nos. 183, 203, 204 and 205 of 1938: 


Commis- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice WADSWORTH. 


K. A. Mahammad Sheriff Sahib .. Appellanit* (Plainhiff- 
Petitioner) 
v. 
Hussain Ghouse .. Respondent (Surety- 
Respondent). 


Surety bond—Small cause suit-—-Third party guaranteeing appearance of 
defendani--Plaint returned jor want of jurisdiction—Plaini re-bresented to 
same Court on original side—Surety's obligation—Whether continues. 

The appellant filed a small cause suit and applied for the arrest of the 
defendant before judgment. The respondent gave a surety bond in order to 
secure the release of the defendant. The essential terms of the bond were 
that the respondent undertook that the defendant would appear at every 
hearing until the case was finished, and if there was any decree in the case 
the respondent undertook that the defendant would appear whenever 
required until the decree was settled and thatif he failed to appear the 
respondent would produce him under the orders of the Court,and that if he 
failed to produce him he would be liable for any decree which might be 
passed. The Court trying the small cause sult held that it had no jurisdic- 
tion and returned the plaint for presentation as an original suit. The plaint 
was re-presented on the original side of the same Court and the trial pro- 
ceeded without any fresh bond being taken from the surety. 

Held, that the bond given by the respondent could not be taken to cover 
the subsequent original suit into which the small cause suit became trans- 
muted. 

It cannot be taken as in the contemplation of the surety when he guaran- 
tees the appearance of the defendant in a particular case that the bond will 
also cover the appearance ofthe defendant in another case ina different 
Court though on the same cause of action. And it makes no difference that 


the plaint is re-presented on the original side of the same Court in which it 
was first of all filed as a small cause. 


Appeal against the order of the District Court of South 
Arcot dated 25th April, 1936 and made in A. S. No. 11 of 1935 
preferred against the order of the Court of the District Munsif 
of Chidambaram dated 22nd November, 1935 and made in M.P. 
No. 148 of 1935 in O, S. No. 748 of 1931. 

K. S. Rajagopala Atyangar for Appellant. 

Basheer Ahmed Sayyed for Respondent. 

The Court delivered the following 

Jupcaent.—This appeal raises the question how a surety 
bond given by a third party for the appearance of the defen- 
dant, is affected by the return of the plaint for presentation in 


* C.MS.A, No. 163 of 1936, 4th August, 1939. 
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another Court having jurisdiction. The appellant filed a small 
cause suit and applied for the arrest of the defendant before 
judgment. The respondent gave a bond in order to secure the 


release of the defendant. The essential terms of this bond are ` 


that the respondent undertakes that the defendant will appear at 
every hearing till the case is finished, that if there is a decree in 
this case against the defendant the respondent undertakes that 


the defendant will appear whenever required until the decree is | 


settled, that if he fails.to appear the respondent will produce 
him under the orders of the Court and that if he fails to 
‘produce him, he will be liable for any decree which may be 
passed. Both the Courts below have agreed that no special 
significance is to be attached to the use of the word ‘m9’ 
(number) in the bond and that it does not mean anything more 
than “case” and has no reference to the precise number given to 
the case. That view of the local use of the word ‘number’ in 
Tamil with reference to a litigation is undoubtedly correct. 

The Court trying the small cause suit held that it had no 
jurisdiction and returned the plaint for presentation as an 
original suit. The plaint was accordingly re-presented on the 
original side of the same Court and the trial proceeded without 
any fresh bond being taken from the surety. The only ques- 
tion is whether this bond given by the respondent to guarantee 
the appearance of the defendant in the case can be taken to 
cover the subsequent original suit into which the small cause suit 
became transmuted. 


There is no direct authority. Cases have been quoted in 
which it has been held that when a suit is dismissed and restored 
to file by the Court which dismissed it or whena suit is dismissed 


and restored by the appellate Court, the bond ofa surety for . 


the satisfaction of the decree enures to the benefit of the 
plaintiff in the restored suit—Veeraswamt v. Ramannal and 
Irangauda v. Irbasappas. In both these cases it is apparent 
that the restored suit is a continuation of the original proceedings 
and that when a party gives a bond for the performance of any 
obligation which may result from a pending suit, he will 
normally be taken to contemplate the possibility of that suit 
undergoing various vicissitudes in the Court in which it has 
been filed and the Court to which an appeal lies. The position is 





1. (1934) 68 M.L.J. 444: I.L.R. 58 Mad. 721 (F.B.). 
2 (1926) I.L.R. 51 Bom, 31. 
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to my mind, quite different when a third party gives a bond 
guaranteeing the appearance of a defendant in a partıcular 
action and in pròceedings in execution of the decree in that 
action and the action is terminated by a finding that the Court 
has no jurisdiction with a direction to the plaintiff to seek his 
remedy in another Court having jurisdiction. The return of 
the plaint terminates the litigation and the re-presentation of the 
plaint in a different Court in effect starts a fresh litigation on 
the same cause of action. It cannot be taken as in the contem- 
plation of the surety when he guarantees the appearance of the 
defendant in a particular case that the bond will also cover the 
appearance of the defendant in another case in a different Court 
though on the same cause of action; and I do not think it 
makes any difference that the plaint is re-presented on the 
original side of the same Court in which it was first of all filed 
as a small cause. There has been a change in the proceedings 
in which the defendant is required to appear. The change in 
the present case is a change from the more or less summary 
proceedings of a small cause into an action under the ordinary 
procedure with all the elaborations which that procedure entails. 
On the principle of S. 133 of the Contract Act, this change, to 
my mind, discharges the surety. In this view, I dismiss the 
appeal with costs. l 

B.V.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE MOCRETT. 


The District Board of West 
Tanjore represented by its 





President .. Petitioner* (Plaintiff-Counter- 
Petitioner) 
v. 
Ponnuswami Pallavarayar .. Respondent (Defendant-Peti- 
tioner). 


Madras Agriculturists Relief Act (IV of 1938), S. 4 (c)—~Applicability— 
Chatram managed by District Board—Arrears of rent payable to Board in 
respect of Chatram property—Protection under Act—Whetker can be invoked 
by agricwliuris? debtor. 

Cl. (c) of S. 4 of the Madras Agriculturists’ Relief Act is worded as 
comprehensively as possible and comprehends any money due to a local 
authority. Where the administration of a Chatram is made over by the 


* C, R. P. No. 306 of 1939. 21st July, 1939. 
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Board of Revenue to a District Board under S. 63 of the Madras Local 
Boards Act, the identity ofthe Chatram is for all relevant purposes merged in 
the Local Authority and the income from the Chatram is part of the District 
fund, Consequently an agriculturist owing money to the Board by way of 
arrears of rent in respect of Chatram property leased to him by the Board is 
placed outside the protection of the Act because of S. 4 (c) of the Act. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Pattukottai dated 19th September, 1938 and made in E. A. 
No. 197 of 1938 in E. P. No. 290 of 1938 in S. C. S. No. 293 
of 1937. 


T. R. Venkatarama Sastriar for Petitioner. 
Respondent not represented. 


The Court delivered the following 


JupcMENT.—This Civil Revision Petition raises a nice 
question under S.4, cl. (c) of the Madras Agriculturists’ Relief 
Act of 1938 read with certain provisions of the Madras Local 
Boards Act. The respondent has unfortunately not been repre- 
sented but I have the advantage of hearing Mr. T. R. Venkata- 
rama Sastriar who has placed before me all the relevant pro- 
visions of the Acts relating to the matter under consideration. 

The only facts that need be stated are that under S. 63 
of the Madras Local Boards Act the administration of the 
Mukthambalpuram Chatram at Orathanad was made over by 
the Board of Revenue to the District Board. The defendant is 
a lessee of certain properties, part of the trust, and a decree has 
been obtained against him by the District Board of West Tanjore 
in respect of arrears due under the lease. The defendant calls 
in aid the provisions of the Madras Agriculturists’ Relief Act. 
It is conceded that he is an agriculturist within the meaning of 
that Act but the petitioners rely upon the provisions of S. 4, 
cl, (c) which, they say, places the respondent outside the 
protection of the Act. S. 4 reads as follows :— 


“Nothing in this Act shall affect debts and liabilities of an agriculturist 
falling under the following heads :— 


(c) any tax or cess payable to any local authority or any other sum due 
to them, by way of loan or otherwise.” 


Tt will be seen that cL (c) of S. 4 is worded as comprehen- 
sively as possible and seems to me to comprehend any money 
due to a local authority, but the learned District Munsif has 
taken the view that the respondent is entitled to the protection 
of the Agriculturists’ Relief Act because, to put it shortly, the 


District 
Board 
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amount due from him is not money due to a local authority but 
money due to this Chatram itself. The learned Munsif has dealt 
with the matter with the utmost care but I am unable to share 
the view which he has taken of this question. 


The relevant provisions of the Madras Local Boards Act 
are as follows:—S. 63 provides for the Board of Revenue 
making over to Local Boards the management and superinten- 
dence of any charitable endowment in respect of which powers 
and duties attach to the Board of Revenue under the provisions 
of the Madras Endowments and Escheats Regulation, 1817. 
“Thereupon” says the section, “all powers and duties which 
attach to the Board of Revenue in respect thereof shall attach 
to the Local Board as if it had been specially named in the said 
Regulation, and the Local Board shall manage and superintend 
such endowment”. S. 64 says: 

“ A Local Board may accept trusts relating exclusively to the furtherance 
of any purpose to which its funds may be applied.” 

So it would seem that under S. 63 there is power given to 
the Board of Revenue to make over to the Local Board the 
management and superintendence of any charitable endowment. 
Under S. 64, a Local Board can accept trusts relating exclusively 
to the furtherance of any purpose to which its funds may be 
applied. S. 112 sets out the purpose to which local funds may 
be applied and under cl. (1), sub-S. 1 of that section one of 
those purposes is for the construction and maintenance of 
choultries. S. 114 says: 


“There shall be constituted for each district a district fund and for each 
village a village fund.” 


S. 115 states: 


“The rules embodied in Sch. V regarding. . . . . . district funds 
respectively, and regarding the administration of those funds, shall be read 
as part of this chapter.” 

The provisions of the schedule are of the utmost importance 
in arriving at a decision in this petition. It will be seen at the 
top of Sch. V that first the words appear “it shall be the duty of 
every Local Board to proyide for the payment of” and then a 


number of matters are set out. Under I-B: 


“ A District Board shall have power to make such provision as it thinks 
fit for carrying out the requirements of the District in respect of the following 
matters. . . . . . (c) the establishment and maintenance of choultries 
in the District classified as District choultries.” 
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And it is well to recall that S. 112, as I have pointed out, 
states that the funds received under the Act may be applied for 
the purpose of choultries among others. Under the heading 
«District funds” is found item 9 “Income from endowments 
and trusts under the management of the District Board”; and 
Mr. Venkatarama Sastriar has naturally relied very strongly on 
that provision because obviously if these charitable funds are 
made part of the income of the District Board, it should neces- 
sarily follow that all the provisions for the recovery of that 
income should be opened to the District Board itself. 

Now those are the provisions and of course at this stage 
there has yet been no decision on the matter at all. The only 
decision that has been referred to is in Neelayaithakshi Ammal 
v. The Taluk Board, Mayavaraml1, which is of interest because 
it will be seen that the Bench consisting of Benson and 
Krishnaswami Aiyar, IJ., took the view that when a charity 
was handed over to a local authority the local authority was 
absolved from the actual provisions of the deed dedicating the 
charity. That of course is no direct authority but it seems to 
convey to my mind the notion that when these charities are 
handed over they to a large extent lose their identity and 
become part of the local authority at least to this extent that 
it was held it was not necessary that accounts should be made 
accessible to all persons as would have been the case if it had 
nol been handed over. At p. 336, the Bench uses these words: 


“The duty to keep and give inspection of accounts is part of the function 
of management. When it is transferred by a special law to a statutory body, 
we must look to that law and not to the instrument of trust for the duties of 
the manager.” 

The reason why the lower Court in this case decided 
against the petitioner can, I think, be shortly stated. The 
learned Judge takes the view in paragraph 9 that there is a dis- 
tinction between funds receivable under S. 64 of the Local 
Boards Act and S. 63. The learned Judge also takes the view 


that: 

“Under S. 64 of the Local Boards Act, a Local Board can accept a trust if 
its income can be utilised exclusively for the purposes laid down in the Act. 
Tf the donor wants to endow the Local Boards with an endowment with the 
object of utilising its funds for purposes other than the purposes for which 
the Local Board’s own income can be utilised, then the Local Board cannot 
accept such anendowment There the case Jaid down under S 63 is different 
from the one in S. 64.” 


1. (1910) 20 M.L.J. 85: LL.R. 34 Mad, 333. 


District 
Board 
of West 
Tanjore 
v 

Ponnu- 
swami 
Pallava- 

rayar. 
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I have endeavoured to indicate that in my view the only 
difference between Ss. 63 and 64 is that S. 63 provides for the 
transfer of trusts by the Board of Revenue; S. 64 enables the. 
local authority to accept trusts provided that they relate exclu- 
sively to the furtherance of any purpose to which its funds may 
be applied. Of course, a choultry would come under that pro- 
vision because one of the things which the Local Board may do 
is to provide choultries. But the learned Judge has distinguished 
between funds derivable under transactions under these two 
sections although he seems to concede that if the funds, the 
subject of this case, come under Schedule V (9) then the res- 
pondent would have been unable to invoke the Agriculturists 
Relief Act. It seems to me clear that income from endowments 
and trusts under the management of a District Board comprise 
income from endowments and trusts whether derived by reason 
of the operation of S. 03 or S. 64. That income is the District 
fund. Itis recoverable and must be recoverable only by the 
local authority. I cannot see how it canbe possibly said that 
that is not asum due to them, namely, the local authority. It 
seems to me that for all relevant purposes the identity of the 
chatram is merged in the local authority and I can imagine 
nothing more inconvenient than that the position should be that 
for the purpose of recovering this particular item of the Board’s 
funds the Board should be placed in one position but in respect 
of amounts due to them from the public in another. In viewof 
the facts I think that the order of the lower Court should not be 
allowed to stand. The learned Munsif obviously withheld 
jurisdiction vested in him and in consequence his order will be 
set aside. 


The petition is allowed with costs. 


B. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 


PRESENT :-—Mnr, JUSTICE VARADACHARIAR AND MR. JUSTICE 
GENTLE. 





Diravyam Pillai and another .. Appellanis* 
v. ' 
Veeranan Ambalam and others .. Respondents. 


Hindu Low—Joint family of brothers and their sons—Insolvency of 
brothers alone— Contract to sell entered into by brothers prior to insolvency— 








* A. S. No. 101 of 1935. 10th January, 1939. 
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Attachment of son's interests by money decree-holder after insolvency—Later 
application by contractee for specific performance—Insolvency Court ordering 
Official Receiver to execuie sale deed—Sale thereon by receiver after attach- 
ment—Sale if contrary to attachment—Sale under orders of Court tf differs 
for this purpose from voluntary sale—Rule in Nanomi Babuasinv Modhun 
Mohun—Proper imterpretatcon of—Claim petition by Official Receiver tn 
execution of money decree—If precludes purchaser from claiming rights 
under the sale. 


The suit properties belonged toa joint Hindu family which consisted of 
five brothers and the sons of four of them D and another had obtained a 
decree for money payable by the five brothers personally and from out of the 
family properties in the hands or the five brothers and their sons. In execu- 
tion of that decree, they attached only the interests of the sons in the joint 
family properties on 15th March, 1933, as by that time in June, 1927, itself 
the brothers had been adjudicated insolvents. Before the insolvency petition 
was filed, three of the brothers had, on 24th July, 1926, entered into a contract 
to sell the suit properties to Vand under orders of the Insolvency Court passed 
on the application by V claiming specific performance, the sale deed was 
executed by the Official Receiver only on the 6th November, 1931. The 
decree-holders contended that the sale was invalid as by virtue of the attach- 
ment of the son’s interest before the sale deed was executed the power of the 
brothers and of the Official Receiver as representing their estate to convey 
the son's shares must be deemed to have come to an end. 


Held, (1) that as there was in existence in this case, prior to the attach- 
ment, a contract of sale entered into by the brothers at the time when the 
family was joint and they had the power to sell also the son’s interests in the 
properties, the sale in pursuance thereof is not one contrary to the terms of 
S. 64 of the Civil Procedure Code and is not therefore affected by the attach- 
ment. The right of the Judgment-debtor in the property is on the date of 
the attachment qualified by the obligation incurred by him under the earlier 
contract to sell and the attaching creditor cannot claim to ignore that obliga- 
tion. Therefore a sale by the contracting parties in pursuance of a pre-existing 
contract to sell cannot be said to prejudice the attaching creditor. There is 
no distinction for this purpose between a conveyance voluntarily executed by 
the judgment-debtor and one executed by him under an order of Court. 

(2) The proper interpretation of the rule in Nanomi Babuasin v. Modhun 
Mohwn, (1885) L.R. 13 1.A.1: IL.R. 13 Cal. 21 (P C), is that to the extent 
required to satisfy the father’s proper debts, the father and his creditors are 
entitled to ignore the son’s coparcenary rights in the family property. 

Mr. Justice Chandavarkar’s observation in Swbraya v. Nagappa, (1908) 
LL.R. 33 Bom, 264, discussed and doubted. 


At one stage of the execution of the money decree, the Official Receiver 
had intervened with a claim petition claiming the proceeds of sale of the 
shares of the sons himself on behalf of the creditors but the claim was dis- 
missed. It was contended that that precluded V from contending to the con- 
trary as he derives his title from a sale deed by the Official Receiver. 

Held, that in the claim proceedings the Official Receiver acted for the 
general body of creditors and not F, who claims under a contract which, if 
held binding on the estate will be binding on the Official Receiver as well and 
include the whole interest in the suit items. Further the Official Receiver 
is here only carrying out an obligation incurred by the insolvent prior to 
insolvency. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O. S. No. 90 of 1932. 

T. M. Krishnaswami Aiyar and N. Sivaramakrishna Aiyar 
for Appellants. 

V. Ramaswami Aiyar, S. Kuppuswami and A. Bhujanga 
Rao for Respondents. 

The judgment of the Court was delivered by 

V aradachariar, J.—This appeal arises out of a suit instituted 
by the predecessor-in-title of respondents 1 to 5 for obtaining a 
declaration that he was the full owner of the suit properties 
and for setting aside an order passed on 14th September, 1931, 
dismissing a claim petition that he had filed. The suit properties 
belonged toa joint Hindu family which consisted of five brothers 
and the sonsof four of them. Defendants 3,4, 5 and 6 in the pre- 
sent suit are four of the brothers; another brother Sundararaja 
Aiyar had died before suit. Defendants 7 to 12 are the sons of 
four of the brothers. The appellants who were defendants 1 and 
2 in the lower Court had obtained a decree for money payable by 
the five brothers personally and from out of the properties of 
the joint family in the hands of the five brothers and their sons. 
In execution of that decree, the appellants attached the interests 
of the sons in the joint family properties. This attachment 
‘which was made on 15th March, 1930, was advisedly limited to 
the interests of the sons, because, in the meanwhile, the five 
brothers had been adjudicated insolvents and their interests 
were being administered in insolvency. The present plaintiff’s 
claim as against the attachment made by the appellants was 
based upon an alleged contract for the sale of the suit property 
to him for Rs. 30,000; it was stated that this contract had been 
entered into by defendants 3 and 4 and their deceased brother on 
24th. July, 1926, It was the plaintiffs case that in pursuance of 
this contract a sum of more than Rs. 28,000 had been paid to 
the vendors even before 12th April, 1927, the date fixed for the 
completion of the contract, that after the expiry of the time 
fixed, the vendors had been delaying the execution of the sale 
deed on account of certain domestic reasons, that in June, 1927, 
a creditor of the vendors presented a petition to adjudicate 
them insolvents, that accordingly the execution of the sale deed 
was further delayed and that finally under orders of the Insol- 
vency Court passed on an application filed by the plaintiff 
claiming specific performance, a sale deed was executed by the 
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Offcial Receiver on 6th November, 1931. The plaintif further 
`alleged that, even before he became aware of the presentation 
of the insolvency petition, he had paid to the vendors the balance 
still remaining due, that he had already been put in possession 
of the property and had been in enjoyment thereof, that the 
moneys received by the vendors in pursuance of the contract of 
sale had been utilised by them for paying off family debts binding 
on the sons as well and that therefore the contract of sale and 
the sale-deed subsequently executed by the Official Receiver 
were operative to vest in the plaintiff the whole interest of the 
joint family in the suit properties. 


The appellants, who were the contesting defendants, 
disputed the truth of the alleged contract of sale and the pay- 
ment of consideration therefor and the binding character of the 
sale as against the sons. This question of fact was made the 
subject of the first issue in the case. The appellants further 
contended that in any event the sale-deed executed by the 
Official Receiver on 6th November, 1931, could not affect the 
tights of defendants 7 to 12 and that the plaintiff could not 
accordingly object to the appellants’ right to attach the interests 
of these defendants in the suit properties. This contention of 
law. was raised by the 3rd issue in the case. Two further 
questions arose in the course of the discussion of the rights of 
the parties in the lower Court as to the exact position of 
defendants 7, 8 and 9 and their interests in the suit properties. 
Defendants 7 and 8 had been impleaded in the insolvency 
proceedings and the creditor sought to have them also adjudicated 
insolvents, but by a consent order they were exonerated on 
their agreeing that their interests in the properties of the family 
might be vested in the Official Receiver appointed in the insol- 
vency. The plaintiff contended that in any event the interests 
of defendants 7 and 8 must be held to have passed under the 
sale-deed executed by the Official Receiver. The ninth 
defendant instituted a suit for partition in 1928 but subsequently 
withdrew it, though the papers relating to the withdrawat 
are not on record. It has been contended on behalf of the 
appellants that, as a result of the filing. of the plaint by the 
ninth defendant, he became separated in status from the rest of 
the family and that thereafter neither his father nor the Official 
Receiver in the insolvency had any right to convey “his interest 


to the plaintiff, In answer to this contention, it has been urged 
104 
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that the admitted withdrawal of the partition suit must in the 
circumstances be deemed to have left the ninth. defendant a 
member of the joint Hindu family and that accordingly his 
interest was effectually conveyed by the Official Receiver. The 
learned Subordinaté Judge upheld the plaintiff’s contention on 
all the points above set out and passed a decree in the plaintiff’s 
favour. Hence this appeal by defendants 1 and-2. 

_ The question of fact raised by the first issue may be very 
briefly disposed of. The agreement of sale is evidenced by 
Ex. A which is a contract written in a note book of the plaintiff 
and signed by the three brothers. Before the lower Court, the 
contesting defendants took up the extreme position that no 
taoneys had at all been paid by the plaintiff to the brothers and 
that the entries in the insolvents’ books acknowledging the 
receipt of such payments were fictitious entries made witha 
view to enable the insolvents to secrete moneys for their own 
benefit. The lower Court on a careful examination of the 
evidence overruled this contention and it has not been repeated 
before us. The learned Counsel for the appellant confined 
himself. to the contention that the payments by the plaintiff 
must have been made only as loans to the brothers and that the 
suggestion of a contract to sell was only an afterthought. In 
effect, the appellants impeach Ex. A, asa later fabrication. 
Beyond putting forward this contention, the learned Counsel 
for ibe appellants was not in a position to advance any serious 
argument against the correctness of the finding of the lower 
Court on this point. The direct evidence as well as the proba- 
bilities are clearly in favour of the truth of the plaintiff’s story. 
We accordingly confirm the finding of the lower Court on 
issue 1. 

The finding of the lower Court on the third issue was 
challenged by the learned Counsel for the appellants on the 
ground that according to a long course of decisions in this 
Court, the power of the brothers and of the Official Receiver 
as representing their estate to convey the interests of the sons in 
the joint family estate must be deemed to have. come to an end, 
when the interests of the sons were attached by the present 
appellants in execution of their decree. In support of this 
contention, reliance was placed upon the decisions in Gopala- 
krishnayya v. Gopalani, The Official Receiver, Coimbatore v. 





1. (1926) 54 M.L.J. 674: LL.R. 51 Mad. 342, 
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Arunachalam Cheitiar!, Kanyaka Parameswaramma v. V enkata- 
‘ramayya®, Palaniappa Chettiar v. Palani Goundans, Official 
Receiver, East Godavari v. Imperial Bank of Indiat and the 
observations in an unreported judgment of Reilly and Ananta- 
krishna Aiyar, JJ., which has been filed as Ex. XXIV in this 
case. Reference was also made to the decision of the Allahabad 
High Court in Allahabad Bank, Lid., Bareilly v. Bhagwan Das 
Joharis, of the Bombay High Court in Subraya v. Nagappas and 
of the Calcutta High Court in Kamala Bala v. Surendra Nath. 
Before considering the effect of these decisions and the reason- 
ing on which they rest, we may point out that the present case 
differs from all of them in one important respect, namely, that 
there was in existence in this case, long prior to the attachment, 
a contract of sale entered into by the brothers at a time when 
the family was joint and they had the power to sell the full 
interest of the joint family in the suit properties. That this 
circumstance makes a very material distinction will appear when 
the authorities are examined. 

The rights of a promisee under a prior contract of sale as 
against a subsequent- attachment and the rights of a Court 
auction purchaser under that attachment have been considered 
in several decisions in this Court beginning as early as in 
Savithri Ammal v. Ramasami8 and going down to Veerappa 
_ Thevar v. Venkatarama Atyard. See Bapineedu v. Venkayyato, 
Venkata Reddiv. YelappaCheiti!, Veeraraghavayya v. Kamala 
Devils, Sunkari Sitayya v. Mudaragaddi Sanyasti8, See also 
Karalia Nanubhai v. Mansukhrami4, Madan Mohan Dey 
v. Rebati Mohan Poddarts, Deoki Nandan v. Sayad Jawad 
Hussainie and Lakshman v. Ramchandral?, It was contended 
by Mr. Krishnaswami Aiyar the learned Counsel for the 
appellants that the course of decision. beginning with Savithri 
Ammat v. Ramasami8, cannot be regarded as laying down good 
law in view of recent pronouncements of the Judicial Committee 





1, (1933) 66 M.L.J. 412 2 (1936) 71 M.L.J. 264. 
3. (1936) 71 M.L.J. 541. 
4, (1935) 69 M.L.J, 898: I.L.R. 59 Mad. 296, 


5. (1925) LL.R. 48 AIL 343. 6, (1908) IL-R. 33 Bom. 264. 
7. LL.R, (1937) 2 Cal. 675. 8. (1898) 8 M.L.J. 266. 
9, (1935) 69 M.L.J. 678: I.L.R759 Mad, 1. 
10. (1910) 21 M.L.J. 82 11. (1916) 5 L.W. 234, 
12. (1934) 68 M.L.J. 67. 13. (1924) 46 M L.J. 361, 
14. (1900) LL.R. 24 Bom. 490, 15. (1915) 21 C.W.N. 158, 


16. AJ.R. 1928 Pat. 199. 17. (1931) 34 Bom.L.R. 117. 
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as to the effect of the last paragraph of S. 54 of the Transfer 
of Property Act. He also contended that if as laid down in the 
Madras decisions relating to the effect of the attachment on the 
father’s power to sell the sons’ interest, the father’s power was 
at an end, the decisions dealing with the effect of an antecedent 
contract to sell can have no bearing on the decision of the present 
case. It accordingly becomes necessary to examine at some 
length the two sets of authorities above referred to. Though 
the sale deed was executed by the Official Receiver in this case, 
it must be taken that he had no larger power than the insolvents 
themselves would have had, and if, for any reason, the in- 
solvents had lost the power to sell their sons’ interests, the 
conveyance éxecuted by the Official Receiver could have no 
greater effect. See Sat Narain v. Sri Kishan Dasi. The point 
for consideration therefore is whether as a result of the attach- 
ment placed by the appellants on 15th March, 1930, on the 
interests of the sons, the power of the fathers to sell the joint 
family property including the sons’ interests for the satisfaction - 
of debts binding on the sons came to an end. 

It may be conceded that in some of the Madras decisions 
very general language has been used which almost seems to lay 
down the proposition contended for by Mr. Krishnaswami Aiyar; 
but on examination it will be found that in all those cases the 
question arose between the attaching creditor and the Official 
Receiver and all that was intended to be laid down by the learned 
Judges was that the attaching creditor was entitled to proceed 
to bring the sons’ interest to sale and that the Official Receiver 
could not claim the proceeds of the sons’ shares for the benefit 
of the general body of creditors. In Gopalakrishnayya v. 
Gopalans, where this question was considered for the first time 
in this Court, the learned Judges referred to Allahabad Bank, 
Ltd., Bareilly v. Bhagwan Das Joharis as supporting their 
conclusion. The Allahabad decision only dealt with the question 
whether the interests of the sons in the joint family properties 
vested in the Official Receiver, on the insolvency of the father. 

The learned Judges did not address themselves to the 


question: whether apart from the vesting of the sons’ interest, 
the power to sell which the father has under the Hindu law 





1. (1936) 71 M.L.J. 812: L.R. 63 LA, 384: LL.R. 17 Lah, 644 (P.C). 
- 2 (1926) 54 M.L.J. 674: ILL.R. 51 Mad. 342. 
3. (1925) LL.R. 48 All, 343., 
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passed to the Offcial Receiver and if so, what the effect on it 
was of the attachment of the sons’ interest. In the later decisions 
of this Court which purported to follow Gopalakrishnayya 
v. Gopalan! and repeated the language used in that case, reference 
has also been made to the decision of the Bombay High Court 
in Subraya v. Nagappa and we think we are justified in holding 
that the Madras decisions though using general language only 
intended to adopt the view laid down in Subraya v. Nagappas. 


The judgment of Chandavarkar, J., in Subraya v. Nagappas 
was based upon the effect of S. 276 of the old Civil Procedure 
Code corresponding to S. 64 of the Code of 1908. The learned 
Judge observed that as the effect of the attachment was to 
prevent the sons from alienating their shares, it must also be 
held to prevent the father from alienating the sons’ share for 
the satisfaction of the father’s debts. With all respect, we 
venture to think that this reasoning is not reconcilable with the 
basis on which the father’s power to sell joint family property 
for the discharge of his own proper debts is supported in the 
decisions of the Judicial Committee. Chandavarkar, J., regarded 
the father in such cases as merely exercising the power of 
alienation which the sons would have exercised in the discharge 
of their pious duty which they owed to him. He went on to 
add that the father “is virtually alienating the property for 
them (the sons) and on their bebalf” and it was on this view 
that he based the further proposition that as the attachment 
prevented the son from alienating his (son’s) interest, it-must 
equally be held to prevent the father from alienating the son’s 
interest. The basis of the Privy Council decisions, if we may 
take Nanomt Babuasin v. Modhun Mohan’ as typical of them, 
seems to us to be somewhat different. They observed that the 
recognition of the father’s power to sell the son’s interest for 
the discharge of his own debts was destructive of the principle 
of independent coparcenary rights in the sons; they'then proceed 
to state the position to be that the sons cannot set up their 
rights in the family property as against the father’s alienation 
for antecedent debt or against his creditor’s remedies for their 
debts if not tainted with immorality. The proper interpretation 
of this statement of the rule seems to us to be, that to the 

1. (1926) 54 M.L.J. 674: LL.R. 51 Mad. 342. 


2. (1908) I.L.R. 33 Bom. 264. 
3. (1885) L.R 13 L.A. 1: LL.R. 13 Cal. 21 (P.C.). 
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extent required to satisfy the father’s proper debts, the father 
and his creditors are entitled to ignore the son’s ‘coparcenary 
rights in the family property. If this is the true view of the 
father’s right, it seems to us with all respect open to question 
whether it can be said, as Chandavarkar, J., said in the Bombay 
case, that the father when he sells the family property for the 
discharge of his debts is merely exercising the power of sale 
possessed by the son himself. Except on this theory, it will be 
difficult to limit the father’s power by reason of the statutory 
disability imposed by S. 64, Civil Procedure Code, upon the son 
as a result of the attachment of the son’s interest. We may 
also observe in this connection, that the provision in S. 53, 
Civil Procedure Code, declaring that the property in the hands 
of a son which under the Hindu law is liable for the payment 
of the debts of the deceased father shall be deemed to be the 
property of the deceased which has come to the hands of the 
son is more consistent with the view we have above indicated 
as to the basis of the decisions of the Judicial Committee relating 
to the father’s power to sell joint family property. It is not 
however uecessary for the purposes of this case to decide 
whether the view enunciated in Subraya v. Nagappal is to be 
followed or not. We have therefore thought it unnecessary to 
refer the case to a Full Bench and we propose to deal with the 
case on the footing that Subraya v. Nagappal was rightly 
decided. - - 

The result of the Bombay decision as well as of the decision 
of the Calcutta High Court in Kamala Bala v. Surendra Natha 
is only to impose on the father in a case like the present the 
disability imposed upon the son by S. 64, Civil Procedure Code. 
We are not aware of any other rule of law which sets a limita- 
tion either on the son’s power or on the father’s power in 
circumstances like those of the present case. All that S. 64 of 
the Code provides is that any private transfer by the judgment- 
debtor of the property attached shall be void as against all 
claims enforceable under the attachment. It will not be accurate 
to read S. 64 a3 putting an end to the power of sale, because as 
between the transferor and the transferee, the alienation will 
undoubtedly be operative. If the attaching creditor is paid off 
or for any reason the attachment ceases to subsist, the alienee’s 





1. (1908) I.L.R. 33 Bom. 264. 
2 IL.R. (1937) 2 Cal. 675. 
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title will be unassailable. The only effect of S; 64 is that such 
transfer shall not prejudice the rights of the attaching creditor. 

If the above is the true position, the question arises whether 
when a sale is made in pursuance of a contract entered into 
prior to the attachment, such conveyance is one contrary to the 
terms of S. 64 at all. We cannot agree with Mr. Krishnaswami 
Aiyar that the uniform course of decisions on this point referred 
to already is in any way opposed to the recent decisions of the 
Privy Council as to the effect of S.54 of the Transfer of 
Property Act. The argument based on S. 54 has been considered 
in many of the cases referred to. The question is not whether 
any interest has passed under the contract to sell. An attaching 
decree-holder attaches not the physical property but only the 
rights of the judgment-debtor in the property. As explained in 
the decisions and recognised in S. 40 of ‘the Transfer of 
Property Act, the right of the judgment-debtor in the Property 
is on the date of the attachment qualified by the obligation 
incurred by him under the earlier contract to sell and the. 
attaching creditor cannot claim to ignore that obligation and 
proceed to bring the property to sale as if it remained the 
absolute property of the judgment-debtor. Nor can it be said 
that the sale by the contracting parties executed in pursuance of 
a pre-existing contract to sell prejudices the attaching creditor, 
because the sale is merely the fulfilment of the obligation to 
which the judgment-debtor was already subject. The utmost 
that the attaching decree-holder will be entitled to, in such cir- 
cumstances, is the payment of the balance of the purchase money, 
if anything remained due on the date of the attachment. 


Mr. Krishnaswami Aiyar relied on the observations of Sir 
D. F. Mulla in the notes to S. 40 of the Transfer of Property 
Act to the effect that the attaching decree-holder will not be 
bound by a conveyance even in pursuance of a pre-existing 
contract to sell; but the learned author draws a distinction 
between a conveyance voluntarily executed by the. judgment- 
debtor in pursuance of a pre-existing contract and a conveyance 
executed by him under an order of Court in pursuance of a 
pre-existing contract. In the latter case, the author seems_to 
think that the attaching creditor cannot object to the conveyance. 
If this distinction is well-founded, it is sufficient to support the 
decision of the flower Court in this case because the sale-deed 
was executed in this case in pursuance of an order of Court. 
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But we are inclined to agree with Mr. Krishnaswami <Aiyar 
that there really ought to be no distinction between the two 
classes of cases, because in both cases, the conveyance is really 
not voluntary but is only the fulflment of an obligation already 
incurred; only we would also hold that such a conveyance is not 
in reality contrary to the attachment within the meaning of 
S. 64 of the Civil Procedure Code. 

Reliance was placed by the learned Counsel for the appellants 
on some observations of Cuming, J., in Taraknath Mukherji v. 
Sanatkumar Mukherji}. In one part of.the judgment, the learned 
Judge seems to grant that the vendee will have a right to claim 
specific performance as against the Court auction-purchaser. If 
that be the position, it is difficult to see the justification for his 
differing from the other decisions referred to already including 
the decision of the Calcutta High Court in Madan Mohan Dey 
v. Rebati Mohan Poddar. With all respect, we prefer to adopt 
the view of Pearson, J., the other learned Judge who took part 
in Taraknath Mukherji v. Sanatkumar Mukherjil and that is in 
accordance with the weight of authority as we have already 
observed. Our attention was drawn by Mr. Krishnaswami 
Aiyar to the decision of the Judical Committee in Nur Mahomed 
Peerbhoy v. Dinshaw Hormasji Motswallas.. We do not find’ 
anything in that judgment to help the appellants. Their Lord- 
ships merely leave the question open and they have not given 
any indication that may be said even to throw doubt on the 
correctness of the decisions of the several High Courts on the 
point. 

In the view above stated, the position when the Official 
Receiver executed the sale deed in favour of the plaintiffs on 
6th November, 1931, was that he merely carried out the contract 
entered into by the brothers on 24th July, 1926, that is, more 
than three years before the date of the attachment, and as the 
sale deed was executed in pursuance of an order of Court 
which was in effect a decree for specific performance, though 
passed by the Insolvency Court,- the weight of authority is 
clearly in favour of its having all the effect which a con- 
veyance by the five brothers would have had. On the finding 
that the contract to sell was binding on the-sons and that 
the consideration reteived for the sale had been utilised for the 


1. (1929) LL.R. 57 Cal. 274, | 2 (1915) 21 C.W.N. 158. 
3, (1922) 45 M.L.J. 770 (P.C.). 
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payment of antecedent debts, a sale by the five brothers would 
undoubtedly have been effective to convey the interest not 
merely of the brothers but also ofall their sons who continued 
to remain joint with them. 

In view of the dates of the various proceedings taken by 
the plaintiff a further question may arise, whether the attach- 
ment placed by the appellants on 15th March, 1930, could have 
any effect at all as against the plaintiff because though the sale 
deed was in fact executed on 6th November, 1931, its execution 
was asked for by a petition dated 21st December, 1928 and was 
ordered by the Court of first instance on 2nd December, 1979 
(Ex. U). We are informed that the draft sale deed andethe 
stamp paper for execution of the sale deed in accordance with 
this order was produced in Court as early as in January, 1930, 
‘but that in consequence of an order of stay, the sale deed was 
not immediately executed and was executed only after the 
decision of the appellate Court on 9th February, 1931. The 
question arises whether on these facts, the sale deed should not 
be treated as one executed, if not on the date of the agreement, 
at least an the date of the presentation of the petition or, in any 
event, on the date of the first Court’s order. The respondent’s 
Counsel relied in this connection on the observations in Jahar 
Lal Bhutra v. Bhupendra Nath Basut and Bhaskar v. Shankar’. 
The learned Counsel for the appellants however rightly insisted 
that this point had not been raised in the lower Court and 
involved an examination of facts which do not appear on the 
record itself. We do not therefore pursue this question further. 

We may here refer to one other contention of Mr. Krishna- 
swami Aiyar. At one stage during the execution of the money 
decree obtained by the appellants, the Official Receiver interven- 
ed with a claim petition. He contended that the appellants were 
not entitled to appropriate the proceeds of the sale of the shares 
of defendants 6 to 12 but that he himself was entitled to deal 
with those shares or with the proceeds thereof. This claim was 
dismissed by the Subordinate Judge’s Court (see Exs. XXIII 
and XXIII-A) and that order was confirmed on appeal by this 
Court in Ex. XXIV. Inthe course of that judgment the learned 
Judges of this Court Drg to a remark of the Subordinate 
Judge observed: 





1. (1921) I.L.R. 49 Cal. 495, 
Í 2. (1924) 26 Bom.L.R. 418. 
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“If the learned Subordinate Judge means oaly that the Official Receiver’s 
right of sale is extinguished, it is unobjectionable.” 


Mr. Krishnaswami Aiyar contends that this decision of 
this Court precludes the plaintiff from contending to the 
contrary because the plaintifl’s title was derived under a sale 
deed executed by the Official Receiver only subsequent to this 
date. We do not think that this contention is well-founded. In 
the proceedings above referred to, the Official Receiver cannot 
in any sense be said to have represented the present plaintiff. In 
those proceedings, he figured as representing the general body 
of creditors and claimed that the proceeds of the sons’ shares 
should be made available for their benefit. The present plain- 
tiff on the other hand claimed under a contract which, if held 
binding on the estate, will be binding on the Official Receiver 
as well and include the whole interest in the suit items. Further, 
when the Official Receiver executed the sale deed it is not in the 
capacity of the representative of the general body of creditors 
or even in the exercise of the power possessed by him or by the 
insolvent to satisfy the general body of creditors that he acted. 
He was merely carrying out an obligation which prior to the 
insolvency had been incurred by the insolvents. We see no 
justification for holding that the order in the claim proceedings 
instituted by the Official Receiver precludes the present conten- 
tion of the plaintiff. The effect of an order in claim proceed- 
ings is declared by O. 21, r. 63, Civil Procedure Code. There 
is no justification for giving any greater effect to such an order. 


In the above view, the decision of the learned Subordinate 
Judge on issue 3 must be affirmed and it will not be necessary 
to discuss the position of defendants 7 and 8 separately. We 
may however add that, even if a different view should be taken 
as to the power of the father or of the Official Receiver under 
the general law, it is no longer open to defendants 7 and 8, in 
view of the terms of the consent order, to assert that their 
interests in the family property did not vest in the Official 
Receiver. If they are precluded, the judgment creditor who 
seeks to attach their supposed interest in the family property 
must be held to be equally precluded. . 

As regards the position of the 9th defendant, the learned 
Counsel for the appellants contended. that the observations in 
paragraph 42 of the lower, Court’s judgment must really be 
understood to be in his favour and he argued that the lower 
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Court had somehow failed to give effect to them in framing its 
decree. We are unable to agree with this interpretation of the 
lower Court’s observations. It is true that the learned Sub- 
ordinate Judge set out the observations of their Lordships of the 
Judicial Committee in Palam Ammal v. Muthu Venkatachala 
Moniagari, but he was evidently of opinion that, in the circum- 
stances of this case, the effect of the institution of the suit and 
its ultimate withdrawal was to leave the ninth defendant as a 
member of the joint Hindu family. It is unfortunate that we 
do not have the paper3 relating to the withdrawal. They were 
apparently not filed because the fact of withdrawal was not 
disputed. The appellant’s learned Counsel argues that the 
observations in Palani Ammalv. Muthu Venkatachala Montagar! 
throw on the plaintiff the onus of proving that the institution 
of the suit did not effect a severance and that, as the plaintiff 
has adduced no explanation for the institution of the suit, the 
ninth defendant must be held to have become divided in status. 
This seems to us to read too much into their Lordships’ observa- 
tions. Referring to Kedar Nath v. Ratan Singhs, their Lord- 
Ships said that they saw no reason to depart fromthe view there 
laid down and only added that the plaint so presented, even if 
withdrawn, would, unless explained, afford evidence that an 
intention to separate had been entertained. This can hardly be 
read as laying down any rule of law or even a presumption. It 
only seems to suggest a possible inference of fact. It.is not 
unlikely, as observed by the learned Subordinate Judge, that in 
this case the ninth defendant instituted the suit at a time when 
he thought that he would get some benefit out of it but that 
when he found that there would be nothing left after payment 
of the debts due by the family he did not think it worthwhile to 
proceed with the suit. These circumstances do not seem to us 
to warrant the conclusion that he became divided merely by the 
presentation of the plaint. 

We agree with the findings of the lower Court on all the 
points raised and dismiss the appeal with costs of respondents 
1 to 5. ; 


r 


S.V.V. ; ae Appeal dismissed. 





1. (1924) 48 M.L.J. 83: L.R. 52 I.A. 83: LL.R. 48 Mad. 254 at 258, 259 (P:C.}. 
2 (1910) 20 M.L.J. 900: L-R. 37 LA. 161: LL.R. 32 AlL 415 (P.C.). - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR,. JUSTICE PATANJALI SARTRL 


Chebrolu Latchayya .. Appellant* (Plaintif) 
v. 
Kucherlapati Venkatapatiraju and 
others .. Respondents (Defen- 


dants 2 to 21). 


Res judicata—Snst for redemption and possession of mortgaged pro- 
perties—Previous suit and decision on the same question—Defendants in earlier 
suit some as in later—Additional parties impleaded in later swit as defendants 
—Substantial question for relief same—Principle of res judicata applicable. 

In a suit brought by the appellant as plaintiff for redemption of a mort- 
gage and for recovery of possession of mortgaged properties against respon- 
dents 1 to 13 who were in possession of the properties the suit was dismissed 
by the two lower Courtson the ground of the appellant’s title to redeem 
having been foreclosed as res fudtcaia owing to an earlier decision ın another 
suit raising the same question. The previous suit was brought by the appel- 
lant against the same respondents and others as defendants pro forma and it 
was held that the appellant had no title as the purchase from his vendors was 
not valid owing to the lack of title to the properties in the vendors them- 
selves who were not the nearest relations of the original holder. In the 
present suit the appellant having impleaded other persons also who were not 
parties to the earlier sult as defendants, on the question whether there could 
be any application of the principle of res judicata since parties sued against 
were not altogether the same, 

Held, that the appellant’s suit was barred by res judicata by reason of the 
finding against him in the previous suit. 

Since the really substantial reliefs prayed for in the present suit were 
only against the same respondents as in the previous suit, the two suits should 
be regarded as between the same parties. 

Ganga Ram v. Mohamed Hussain, A.I.R. 1927 Lah. 900 (2) ; Jagannadham 
v. Venkatasubba Rao, (1927) 53 M.1..J. 864: I.L.R.50 Mad. 877 and Ramant 
Mohan Roy v. Jagubandhu Karmakar, (1916) 37 I.C. 881, distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Narsapur in A. S. No. 111 of 1935 preferred against 
the decree of the Court of the ‘District Munsif of Tanuku in 
O.S. No. 197 of 1933. 

K. Kameswara Rao for Appellant. 

K. Bhimasankaram for Respondents. 


The Court delivered the following 

Jupcmrnt.—This second appeal arises out of a suit 
brought by the appellant for redemption of a mortgage and 
recovery of possession of the mortgaged properties from respon- 
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dents 1 to 13 who were alleged to be in possession thereof as 
mortgagees- and for other incidental reliefs. The suit was 
dismissed by both the Courts below on the preliminary ground 
that the question of the appellant’s title to redeem is foreclosed 
as res judicata by reason of the decision in A. S. No. 62 of 
1928 of the Subordinate Judge’s Court of Narsapur. Hence 


the appeal. 


The facts giving rise to this plea of res judicata may be 
briefly stated. The properties in question originally belonged to 
one Seshayya who died without issue in 1877. He executed 
the mortgage now sought to be redeemed in favour of one 
Subbaraju whose descendants are respondents 1 to 13, Seshayya’s 
widow who succeeded to his properties died in April, 1921. In 
March, 1925, the appellant purchased the properties in suit 
from respondents 14 to 16 herein who were alleged to have 
inherited them on the widow’s death as the sister’s sons and 
nearest reversioners of Seshayya. Soon after this purchase, 
the appellant brought O.S. No. 320 of 1925 in the District 
Munsif’s Court of Tanuku against respondents.1 to 13 and the 
deceased first defendant as miortgagees in possession for the 
same reliefs that are now claimed against them, impleading also 
his vendors, the respondents 14 to 16, as defendants pro forma. 
The respondents 1 to 13 then pleaded inter alia, as they do 
now, that the appellant was not entitled to redeem by virtue of 
his purchase from the sisters’ sons of Seshayya, as one Perraju 
who was an agnatic relation of Seshayya was the nearest rever- 
sioner entitled to succeed on the widow’s death. This plea was 
upheld by the first Court and was confirmed by the Appellate 
Court. in A.S. No. 62 of 1928 referred to above. Perraju was 
not impleaded in that suit, and his sons applied in I. A. No. 
1083 of 1931 in A.S. No. 62 of 1928 to implead themselves as 
respondents in that appeal but the application was dismissed. 
Thus neither Perraju nor his sons were parties to the previous 
litigation. In the present suit, however, they have been implead- 
ed as defendants 18 to 21 and the appellant has asked fora 
declaration that they are not entitled to the properties of 
Seshayya as their father Perraju was not his heir. It has to 
be mentioned that respondents 1 tu 13 have since obtained a 
transfer of all such rights as these defendants who are respon- 
dents 17 to 20 herein might have to the suit properties, 


Latchayya, 
v. 


Venkata- 
patiraju. 


Latchayya 


Venkata- 
patiraju. 
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The appellant’s learned ‘Counsel has raised two contentions 
before me. First; that the present suit is not barred by the 
principle of res judicata as the appellant has impleaded the sons 
of Perraju and prayed for the declaration referred to above 
against them and, further, the respondents 1 to 13 having also 
relied upon their purchase of the right, title and interest of the 
respondents 17 to 20 must now be regarded as litigating under 
a different title. In other words, there can be no res judicata 
as the parties are not the same and they are also not litigating 
under the same title.. Secondly, the learned Counsel urged that, 
in any case, the question of the alleged adoption of the fourteenth 
respondent, one of the appellant’s vendors, by one of the two 
sisters of Seshayya having been expressly left open by the 
appellate Court in the previous litigation, the appellant’s title, in 
so far as it was claimed to have been derived from that 
respondent, cannot be said to be res judicata. 

The latter contention can be dismissed in a few words, It 
is no doubt true that there was no adjudication as to the 
fourteenth respondent’s alleged adoption in A. S. No. 62 of 
1928, but that was because it was unnecesary to decide that 
question in view of the finding that Perraju was, an agnatic 
sapinda of Seshayya and as such would exclude the fourteenth 
respondent who would only be a Bandhu even if his adoption 
was true. It cannot therefore be said that the appellant’s title 
to a half share in the suit properties though based on that 
adoption was left open. The appellant’s title to the whole of 
the suit properties was negatived as it was found that none of 
his vendors was entitled to succeed to any of the properties of 
Seshayya. 


Turning now to the main contention, I find it difficult to 


. appreciate how, by reason only of the addition of respondents 17 


to 20 as parties to the present suit, the latter can cease to be a 
suit between the same parties so far as the respondents 1 to 13 
are concerned. It is of course a suit between different parties 
as regards respondents 17 to 20 and it would be open to the 
appellant to proceed with it against these persons and obtain, if 
possible, the declaration he has prayed for against them, but it 
would be obviously futile for him to do so, as the respondents 1 
to 13 are in actual possession of the properties, and I did not 
understand the appellant’s Counsel to say that his client desired 
to prosecute the suit against the respondents 17 to 20 even if it 


1] . THE MADRAS LAW JOURNAL REPORTS, 839 


were to fail against the other respondents. I am therefore 
clearly of opinion that the present suit must be regarded as one 
between the same parties as the prior suit, so far as the really 
substantial reliefs which are prayed for only against respondents 
1 to 13 are concerned. ; 

The learned Counsel for the appellant relied on a decision 
of the Lahore High Court, Ganga Ram v. Mohamad Hussaini. 
The facts of the case do not fully appear in the report but as far 
as they can be gathered, it is clear that the additional parties 
impleaded in the second suit were persons against whom the 
substantial, if not the entire, reliefs claimed in the suit were 
directed, the plaintiff in the previous suit having been impleaded 
apparently as a mere pro forma defendant. It was in those 
circumstances that the Court held that there was no res judicata 
as it could not be said that the later suit was between the same 
parties as the earlier one. That decision does not, in my 
opinion, assist the appellant here. 

The appellant next urged that the principle of res oe 
has no application here as respondents 1 to 13 must now be 
deemed 10 be litigating under a different title as they claimed to 
have since acquired the rights of the respondents 17 to 20. 
This argument appears, to my mind, to proceed upon a miscon- 
ception of the true position. Respondents 1 to 13, as persons in 
possession of the properties, have the advantage of being able to 
resist the appellant's suit for possession, not necessarily by 
establishing their own title to the property but by merely putting 
the appellant to proof of his title and the latter can succeed in 
the suit only on the strength of his own title. It is thus unneces- 
sary for the respondents 1 to-13 to rely upon the transfer which 
they have obtained from respondents 17 to 20 and their learned 
Counsel stated before me that they do not rely, in any manner or 
to any extent, upon such transfer and that it might be entirely 
ignored for the purposes of this suit. The position, therefore, 
is that the appellant has to establish his title to redeem the suit 
properties from the mortgage of the respondents 1 to 13, and 
it was precisely this that they failed to do in the previous suit. 
In other words, it was adjudged in the previous suit that as 
between the appellant and respondents 1 to 13, the appellant was 
not entitled to redeem these properties and I am unable to. see 
oe ca a ag a ae 
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why the principle of res judicata should not operate to make 
that adjudication conclusive of the same question when it is 
sought to be raised again by the appellant agaaa the same 
persons in the present suit. ; 


-The appellant's Counsel placed reliance on a decision of this 
Court in Jagannadham v. Venkatasubba Raoi. I confess that 
at first sight it might appear to lend some support to his conten- « 
tion for it is, in essential respects, the converse of the present 
case; that is to say, if the appellant herein had succeeded in the 
former suit and the respondents 1 to 13, having subsequently 
obtained a transfer from the representatives of Perraju had, on 
the strength of such transfer, sued the appellant for recovery of 
the same properties, the decision would be exactly in point and 
on its authority it would have to be held that the later suit in 
the case supposed would not be barred by res judicata.’ Butthe 
reversal of the position of the parties as in the present case, 
seems to my mind, to make an essential difference in the appli- 
cation of the principle. For, in the case supposed, it would be 
necessary for the respondents 1 to 13, as plaintiffs in the suit, to 
put forward and establish, in order to succeed, their title derived 
from Perraju’s representatives and, in so doing, they would’ be 
litigating under a different title. In the present case, however, 
for the reasons I have already indicated, it is not necessary for 
them to rely upon such title as they occupy the position of 
defendants in the suil and it is clear, so far as the appellant is 
concerned, that he is litigating under the same title as before. 
It seems to me, therefore, that the decision in Jagannadham v: 
Venkatasubba Raol has no eee to the facts ‘of the 
present case. 


The appellant’s learned Counsel next relied upon a decision 
of the Calcutta High Court in Ramani Mohan Roy v. Jaguban- 
dku Karmakars. That was a case where A sued and recovered 
certain properties from B as the sonand heir of C who had gone 
abroad and not been heard of for many years. C turned up 
subsequently and sued 4 for recovery of the same properties 
but, pending this litigation, died, whereupon B was impleaded 
as his heir and representative which he now really was. It was 





~ 7 "17 (1927) 53 ML.J. 864: LL.R. 50 Mad. 877: ~- - -- = 
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held, if I may say so, rightly, that B was litigating under a 
different title in the later suit brought by his father and there 
was therefore no bar of res judicata: I do not see how this 
decision supports the contention of the appellant here. 


For these reasons, I agree with the Courts below in holding 
that the question of the appellant’s title is res judicata by reason 
of the finding in the previous litigation and dismiss the second 
appeal with costs of the respondents 1 to 13. 


Leave granted. ; 
K. C. —— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present -—Mr. Justice PANDBANG Row AND MR. JUSTICE 
ABDUR RAHMAN, 


G. Abdul Khadir Saheb .. Petitioner* (1st Defen- 
dant) 
v. a 
V. Sees Chetti and another.. Respondents (Plaintiff 
and 2nd Defendani). 
Coal Procedure Code (V of 1908), Ss. 24 and 151 and Madras City Civil 
Court Act, Ss. 3 and 5—Transfer of Small Cause Suit to Madras City Civil 


Court to be tried along with a suit on the file of the City Civil Couri—If can 
be ordered. 

Though Madras City Civil Court Act, S. 3 gives jurisdiction to the City 
Civil Court to try certain suits excluding suits cognizable by the Court of 
Small Causes, Madras, S. 5 of the Act provides that by virtue of his office, a 
Judge of the City Civil Court shall be a Judge of the Court of Small Causes, 

.Madras, with respect to cases cognizable by the latter Court. Also a Court 
trying any suit transferred or withdrawn under S. 24, Civil Procedure Code, 
from a Court of Small Causes shall for the purposes of such suit be deemed 
to be a Court of Small Causes. A transfer of a Small Cause Suit to the City 
Civil Court under S. 24, Civil Procedure Code, can be ordered. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order directing transfer of S. C. No. 11852 of 1938 from 
the file of the Court of Small Causes, Madras, to the file of the 
_City Civil Court, Madras, to be tried along with O. S, No. 157 
of 1939 on the file of the City Civil Court, Madras. 


P. K. Janakirom for the Petitioner. 
‘ N. Panchanatha Aiyar and P.G. KANG Aiyar for the 


Respondents. 
*C. M. P. No. 1397 of 1939. bs 18th September, 1939., 
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The Court made the following. 

OrvER.—This is an application made under Ss, 24 and 151 
of the Civil Procedure Code for-the transfer of S. C. S. No. 
11852 of 1938 on the file of the Court of Small Causes, Madras, 
from that Court to the City Civil Court, Madras, to be tried 
along with O. S. No. 157 of 1939 on the file of the latter Court 
on the ground that the two suits are connected and that it is 
convenient that they should be tried by the same Court. - A pre- 
liminary objection has been raised to the application on the 
ground that under S. 24, Civil Procedure Code, there could be 
no transfer of the kind asked for. Reliance is placed on S. 3 of 
the Madras City Civil Court Act which gives jurisdiction to the 
City Civil Court to try certain suits excluding suits cognizable 
by the Court of Small Causes, Madras, There is, however, a 
distinct provision in S. 5 of the same Act to the effect that every 
person appointed a Judge of the City Civil Court shall be by 
virtue of his office a Judge of the Court of Small Causes, 
Madras, with respect to cases cognizable by the latter Court. 
It cannot therefore be said that the City Civil Judge to 
whom the present case may be transferred would have no 
jurisdiction to try the suit. On the other hand there is a dis- 
tinct provision in S. 24, Civil Procedure Code, which under S. 8 
of the Code applies to a Small Cause Court, to the following 
effect. The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes shall for the 
purposes of such suit be deemed to be a Court of Small Causes. 
In view of S. 5 of the Madras City Civil Court Act this does 
not appear to be a casé of conferring by the order of transfer 
itself jurisdiction on the Court to which the transfer is s made, 
which it would not possess but for the transfer. 

There can thus be no sound objection to the entertainment 
of the application in a case like this under S. 24, Civil Proce- ` 
dure Code. In the view we have taken of the preliminary 
objection it seems unnecessary to decide whether another remedy 
is not available to the petitioner by way of an application to 
the Chief Justice of the High Court under S. 5 of the Madras 
City Civil Court Act. 


_On the merits.it is clear that the balance of convenience is 
in favour of the transfer asked for. It seems to us however: 
that we cannot-reject the complaint made by the second. respond- 
ent that he may have, as a result of the transfer to be made, to 
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pay additional court-fee in the City Civil Court. It is not proper 
that we should deal in advance with the question whether addi- 
tional court-fee would be properly leviable in the circumstances. 
But assuming that such additional fee would be leviable, which 
question however we entirely leave to the City Civil Court to 
decide, it seems to us that the second respondent’s complaint is 
one for which some redress should be provided. We therefore 
direct the transfer as prayed for but with the condition that the 
additional court-fee, if any, which may be required to be paid 
as a result of the transfer, should be paid by the petitioner in 
this application in the first instance, and that amount should be 
treated as the costs of the petitioner in the suit and provided for 
by the final decree in that suit. There will be no order as to 
costs of this petition. 


K. S. Petition allowed. 





[FULL BENCE] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 

PRESENT :—SIR ALFRED Henry LioneL Leac, Chief 
Justice, Mr. Jusrick Mannavan Nai anp Mr. JUSTICE 
GENTLE. , l 

In the matter of The Indian Companies Act, 1913 

i and : 

In the matter of The Travancore National and Quilon Bank, Ltd. 


P. S. Tulajarama Rao .. Applicant® 
Vv. 
Sir James Taylor, Governor of Reserve 
Bank of India, Central Office, Calcutta 
and two others .. Respondents. 

Contempt of Court—Petition for winding up pending n Court—If opinion 
published that tn the interests of creditors it should be proceeded with amounts 
to contempt—Bona fides of parttes—How far material. 

A discussion in a newspaper of the rights and wrongs of a case when 
pending before a Court is improper and constitutes contempt of Court. This 
does not mean that reference cannot at all be made to pending cases or that 
items of news which are concerned: with -pending cases should not be 
published; but what cannot be permitted is a discussion of the attitude which 
the Court should adopt when considering the scheme. 

Where therefore pending an application for winding up of a Bank before 
the Court, the Reserve Bank investigated the affairs of the Bank at the 
instance of the Bank in question and the Government to satisfy itself about 
the stability of the Bank before rendering it any financial help, and asa 
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result of investigation the Governor of the Reserve Bank reported to the 
Government of Madras by a letter that “the only conclusion to be drawn 
from the material so far available was that the interest of the depositors 
would best be served by allowing the liquidation proceedings to take their 
course without further postponement,” and that letter was released to the 
Press by the Governor of the Reserve Bank and the Prime Minister and 
published in the papers, such release and publication constitutes technically a 
contempt of Court, as it amounts to advising the acceptance of the petition 
for winding up, a matter which the Court waa being called upon to decide, 
The motives of the parties in so releasing or publishing does not make it any 
the less contempt, though it will have a bearing on the question whether the 
Court should take action on the petition. 

To comment ona case which is about to come before the Court with 
knowledge of the fact is just as much a contempt as comment on a case 
actually launched. 

Application for committing for contempt in O. P. No. aoe 
of 1938. 

K. Krishnaswami Atyangar and A. Seshachars for Applicant. 

Nugent Grant instructed by King and Partridge, T. R. 
Venkatarama Sastri, P. R. Srinivasan, V. C. Gopal-ratnam, 
S. Parthasarathi, V. K. Thiruvenkatachari and K. R. Vepa for 
Respondents. 

The Advocate-General (Sir A. Krishnaswamt Aiyar) for 
the Provincial Government. 

The judgment of the Court was delivered by 

The Chief Justice. The petitioner in this case applies for 
the committal of Sir James Taylor, the Governor of the Reserve 
Bank of India, Mr. M. M. Bhargava, the Manager of the 
Madras Branch of hat Bank, and Mr. G. A. Johnson, the 
acting Editor of the “Madras Mau” for alleged contempt of 
Court. The action of the first respondent complained of is that 
he procured the publication of a letter dated 22nd July, 1938, 
written by him to the Prime Minister of the Madras Government 
with reference to a petition then before this Court for the 
compulsory winding up of the Travancore National and Quilon 
Bank, Limited. The letter was published in the local press on 
the 9th August at the request of the first respondent conveyed, 
in a letter by the second respondent to the Secretary for 
the Government of Madras, Development Department. > The 
complaint against the acting Editor of the «Madras Mas?’ js that 
he published. the letter and also. published a leading article 
‘commenting on a scheme for reconstruction which was about to 
be placed ‘before the Court and ‘a ‘a letter from “a creditor” 
commenting on the same matter. The application came.on for 


hearing before this Bench on thé 19th October. In the course 


II] THE MADRAS LAW JOURNAL REPORTS. 845 


of the arguments it appeared that the first respondent’s letter 
had been published in other Madras papers, namely, the “Hindu”, 
“Indian Express”, “ Dhinamani”, “ Swadesamitran” and 
“Andra Patrika”. As the petition which had been filed showed 
a prima facie case of contempt, the. Court directed that the 
Editors of these newspapers should also be called on to show 
cause and the hearing was adjourned in order that notices might 
be served upon them. This has now been done and the Editors 
of these newspapers have entered appearances. 


The Travancore National and Quilon Bank (which I shall 
hereafter refer to as “the Bank”) suspended payment on the 
21st June, 1938. -The Head Office of the Bank was in Madras 
and it had many branches inside and outside the Presidency. 
The suspension of payment was therefore a matter of great 
public and private concern. On the 22nd June a petition -for 
the winding up of the Bank was presented to the Bombay High 
Court and on the same day a similar petition was filed in the 
District Court of Quilon, which is in the State of Travancore. 
The next day, a petition for its winding up was also presented 
to this Court. A run on the Bank commenced on the 15th 
March, and as it continued to grow in intensity, the Bank was 
compelled to close its doors. Before suspending payment the 
Directors applied to the Reserve Bank of India for financial 
help. The Reserve Bank naturally wished to investigate the 
affairs of the Bank before committing itself and on the 20th 
June an investigation was commenced, but before it could be 
completed the suspension of payment took place. The Directors 
of the Bank then wanted the Reserve Bank to take charge of 
its assets and conserve them pending further investigation. 
Discussions took place between the Minister for Industries, the 
Officials of the Finance Department of the Government of 
Madras, and the Deputy Governor of the Reserve Bank on the 
27th June and between the Prime Minister and the Deputy 
Governor on the 29th June. On the 30th June, the Government 
of Madras issued a communication to the Press stating that the 
Government had anxiously considered all possible steps that 
could be taken to meet the situation and, in consultation with 
the authorities of the Reserve- Bank, it was suggested that the 
Bank should apply. to the Reserve Bank to undertake an 
immediate and thorough investigation’ through competent 
auditors and accountants appointed by them into the affairs of 
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the Bank and agree to.act according to such advice as might be 
tendered, as a result of the investigation ‘for the continuation, 
reorganisation, or liquidation of the Bank," whichever course 
was finally suggested”. 


The Reserve Bank estimated that the expenses of the 
investigation would amount to Rs. 10,000 and intimated its 
willingness to undertake the investigation if this sum were 
forthcoming. On the 2nd July, the Bank asked the Court to 
appoint Provisional Liquidators and to sanction the payment of 
the Rs. 10,000 out of the assets of the Bank. The application 
was heard by Stodart, J., who granted the first part of the 
application the same day, but by an order delivered on the 5th 
July dismissed the application for the payment out of the 
Rs, 10,000 on the ground that he had no power to grant it. 
The hearing of the winding up petition was then adjourned to 
the 28th July. 


On the 8th July, the Reserve Bank intimated its willingness 
to undertake ihe investigation at its own expense and the next 
day appointed a special officer for the purpose, but when he 
went to the premises of the Bank in Madras he met with some 
opposition from the Bank officials. It would appear that the 
opposition was subsequently withdrawn, because on the 17th 
July, the special officer was in a position to make a preliminary 
report. On the 18th July, the first respondent came to Madras 
and on his arrival the preliminary report of the special officer 
was handed to him. The first respondent remained in Madras 
for two days during which time he had an interview with the 
Prime Minister. and received a deputation from a committee of 
creditors who were interested in the reconstruction of the Bank, 
On the 22nd July, the first respondent wrote to the Prime 
Minister the letter complained of in the petition. In it he 
expressed the opinion that the only conclusion to be drawn from 
the matérial so far available was that the interest of the 
depositors would best be served by- allowing the liquidation 
proceedings to take’ their course without further postponement 
and: it seemed to him that it' would:be in’ the bèst interest of ` 
the depositors that. the liquidation should ‘be:carried ‘out for: ‘the 
Bank- as' a: whole, as’ from the préliminary. figures furnished to 
him it would’ appear'that the proportion’ of: the assets to’ the 
liabilities-was considetably-larger in Travancore thanin British 
India: ‘The letter recommended that no/further.attempt should 
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be made to postpone liquidation proceedings and concluded with 
the statement that the writer had no objection to the publication 
of the contents of this letter if the Prime Minister so desired. 
On the 27th July an application was madé to the Appellate 
Side of this Court for an order staying the proceedings in the 
winding up petition pending the hearing of the appeal which had 
been filed against the order of Stodart, J., refusing to allow the 
Rs. 10,000 to be paid out of the assets of the Bank for the 
purposes of the investigation by the Reserve Bank. That this 
appeal should have been persisted in seeing that the Reserve 
Bank had agreed to undertake the investigation at its own 
expense is a matter of some surprise. The Court refused an 
order of stay, but heard the appeal itself on the 9th August and 
by an order dated 12th August dismissed it. On the 28th July 
by an order of Venkataramana Rao, J., the hearing of the 
winding up petition was further adjourned to the 18th August. 
On the 9th August the second respondent wrote a letter to the 
Secretary to the Government of Madras, Development Depart- 
ment, forwarding acopy of the preliminary report of the special 
officer appointed to investigate the affairs of the Bank together 
with other documents and in the course of this letter said: ` 


“T am directed by the Governor of the Bank to intimate to you that we 
consider it would be very helpful if the Madras Government would release to 
the press the Governor’s official letter dated the 22nd July, 1938, addressed 
to the Prime Minister.” 


As the result of this letter the Government of Madras 
issued to the Press for publication the first respondent’s letter 
and it was published in the local press the same day. The 
petition for the winding up of the Bank was then pending and 
was not dealt with until the 5th September when Venkataramana 
Rao, J., passed an order for compulsory winding up. A scheme 
of reconstruction of the Bank had in the meantime been 
presented on behalf of certain creditors. In his order granting 
the winding up petition, the learned Judge directed the official 
liquidators to report on the seme and that`is how the matter 
stands at present. 

The petitioner complains that the letter of the firgt respon- 
dent constitutes contempt of Court inasmuch as it expresses ari 
opinion that the winding up petition should be granted. Theré 
is much force inthis contention. -In asking.the Government of 
Madras to -release the letter for publication we are-convinced 
that the first respondent had. no‘intention to act in contempt. 


E.B. 
mS 
v. 

Sir James 
Taylor. 


Leach, C.J. 


FB. 
Tolsemi 
ao 
v. 
Sir James 
Taylor. 
Leach, C.J. 


848 THE MADRAS LAW JOURNAL REPORTS, [1939 


His intention was merely to inform the creditors and share- 
holders of the Bank what he considered should be the proper. 
attitude to adopt with regard to the winding up petition. The’ 
intention of the first respondent and the bona fide nature of his 
action have an important bearing on the question whether the 
Court should take action on the petition, but good intention is 
not the deciding factor in a matter of contempt. To comment 
on a case which is sub judice or to suggest that the Court should 
take a cartain course in respect of a matter before it undoubtedly 
constitutes contempt and honesty of motive cannot remove it 
from this category. Tf this were to be allowed persons in a 
position to assist the Court by their evidence might be prevented 
from coming forward, and persons appearing as witnesses might 
be influenced in. their testimony. The criterion is not whether 
the Court will be influenced, but whether the action complained 
of is calculated to prejudice the course of justice. Inthe present 
case it has been shown that one creditor at least was influenced 
by the letter of the. first respondent. We refer to the letter 
which appeared in the “Madras Mail’. In this letter which is 
dated the 16th August, and was published on the 19th August, 
the writer says: 

“ After- reading that opinion oe of the first respondent eee, in 
his letter of the 22nd July) I am strongly for the immediate liquidation of 


the Bank and probably many other depositors have changed their minds after 
knowing the statement of the Reserve Bank,” 


and concludes: ; 
“For the reconstruction of the bank it is necessary to create confidence 


and‘I fail to see how this can be done if the scheme is not backed by the 
Reserve Bank. I think that, in the absence of higher and more reliable 


-authority, the creditors must believe the Reserve Bank, whose opinion is that 


‘no useful purpose would now be served by postponing liquidation 
proceedings’.” 


At the time when the first saponane s letter was published 
tbe reconstruction scheme had not been placed before the Court, 
but it was known that a committee of creditors proposed to put 
forward a scheme. The matter was in fact mentioned in the 
course of the arguments heard by Stodart, J., at the beginning 
of August. To comment on a case which is about to come before 
the Court with knowledge of the fact is in our opinion just as 
much a contempt as comment on a case actually launched. In 
Rex v. Parkei, Wills, J, in the course of his judgment 


1. (1903) 2'K.B. 432 at 437. 
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observed :—- e 


“ Great stress has been laid by Mr. Danckwerts upon an expression which 
has been used in the judgments upon questions of this kind—that the remedy 
exists when there is a cause pending in the Court. We think undue importance 
has been attached to it. It is true that in very nearly all the cases which have 
arisen there has been a cause actually begun so that the expression, quite 
natural udder the circumstances, accentuates the fact, not that the case has 
been begun, but that itis not atanend. That is the cardinal consideration. 
It is possible very effectually to poison the fountain of justice before it 
begins to fow. It is not possible to do so-when the stream has ceased.” 


The question whether there can be contempt of Court when 
proceedings are imminent but not yet launched was also 
discussed in Rex v. Daily Mirror: Smith, Ex parte,1 but as the 
question did not call for a decision, no decision was given. 
Lord Hewart, C. J., however, quoted the passage which has just 
been cited from the judgment of Wills, J., and as there was no 
indication of disapproval it may, we think, be taken that the 
leaning was in the same direction. 

As we have already indicated the Court does not in any 
way doubt that the first respondent was actuated by the best 
motives, but inasmuch as he publicly advised the acceptance of 
the petition for winding up, a matter which the Court was being 
called upon to decide, and as a reconstruction scheme was about 
to be put before the Court, we areconstrained to hold that there 
- was in law contempt of Court. The second respondent played 
a less important part in the matter and in writing to the Prime 
Minister on the 9th August, he was acting on the instructions 
of the first respondent. He, however, shared in securing the 
release for publication of the letter complained of and while the 
Court acquits him also of any intention to act in contempt and 
accepts that he acted in good faith, he did in fact share in the 
contempt. 

_ We will now turn to the position of the Editors of the 
respective papers. As we have mentioned, they all published 
the first respondent’s letter of the 22nd July, and the “Madras 
Mai” published a leading article on the proposed reconstruction 
scheme and the letter from ‘A creditor’. The “Hindu” 
published a statement from the “Secretary, Central Committee 
of Creditors, Travancore National and Quilon Bank, Madras”, 
and a statement from the Managing Editor of “Indian Finance” 
strongly recommending the, acceptance of the scheme. The 
“Indian Express” published a leading article, and the statement 
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from the Secretary, the Committee of Creditors. The “Swadesa- 
mitran” published a shorter statement from the Secretary of 
this Committee.’ The “Dhinamani” and the “Andra Palika: 
merely published the first respondent’s letter. 

As the publication of the letter of the first respondent 
constitutes contempt of Court, the Editor of each paper in which 
it appeared must be deemed to share in the contempt. We do 
not think it is necessary to enter upon a detailed discussion of 
the other matters which appeared in these papers relating to the 
affairs of the bank. The Court regards the publication by the 
“Madras Mail” of the leading article of the 22nd July, and the 
letter from “A creditor’ and the publication by the “Hindu”. 
of the statement of the Managing Editor of the “Indian 
Finance” as also constituting contempt of Court, but will treat 
the other published statements as not being in contempt. As in 
the case of the first and second respoudents, the Court accepts 
the statement that the Editors had no intention of acting in 
contempt and that their bona fides are not in any way in question. 
The fact that the first respondent’s letter was sent to them by 


‘the Government led them to publish it without pausing to 


consider its effect. The Editor of the “Andra Patrika” states 
the position very well in his affidavit showing cause. He there 
says i— F 

“The very Sachcuuie and eminent character of the-source from which 
the communique was issued, misled me into publishing the letter, without 
acrutinising its contents in a more searching manner than I did”. 


The Court has been asked to give an indication of what 
may and what may not’ be published in circumstances such as 
these. It is impossible for the Court to do so. It would mean 
traversing a very long distan¢e and even then it would hot lead 
to a complete statement. It is, however, fundamental that a 
discussion in a newspaper of the rights and wrongs of a case 
when pending before a Court is improper and constitutes, 
contempt of Court; This does not mean that reference cannot 
be made to pending cases or that items of news which are 
connected with pending cases should not be published. No 
Objection could, for instance, be taken to the publication in the 
Press of a statement that the creditors of a compatiy’in respect 
of which å a winding up order has been passed’ have put” forward 


à schemé for reconstruction, but what catinot, be periuitted ` is a 
disctission of the attitude ‘which the: Court: should adopt when 


considering the scheme PE eee 
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The power to commit for contempt of Court is not to be 
lightly used and should be reserved for cases where the contempt 
is deliberate and of such a nature that committal is called for. 
In the present case all that can be said is that the respondents 
acted without due consideration. They have all expressed 
their regret to the Court and we think that the matter may be 
left there. Sufficient has probably been said to prevent a similar 
situation arising in future. 


At the conclusion of the arguments the learned Advocate- 
General addressed the Court ou behalf of the Government of 
Madras. He stated that the Government accepted the responsi- 
bility for the publication of the letter of the first respondent, 
and that the Government felt it would be failing in its duty to 
the shareholders and depositors scattered in different parts of 
India and Ceylon if it did not release the letter of the first 
respondent. There can be no duty to release for publication in 
the Press a letter advising on a matter which is sub judice and 
the release itself constituted a- technical contempt, but no com- 
plaint has been made of this and we, of course, accept the 
learned Advocate-General’s statement that the Government felt 
it its duty to publish the letter. 

The learned Advocate for the petitioner has left the question 
of costs entirely to the Court. Had he pressed for costs, we 
should not have made an order for their payment. We consider 
that the petitioner who was obviously in possession of the full 
facts was not justified in proceeding against one newspaper 
alone. What his motives were it is unnecessary to inquire, but 
he was obviously not impartial in his action. In these 
circumstances, there will be no order for costs. 

. Application accepted but no order for committal passed. 

S. V. V. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present ;—MR. Justice BURN AND MR. JUSTICE STODART. 





Muhammad Ibrahim f .. ` Appelant* (Opposite Party) 
ee 3 ee mS 
S. Kamal Saheb -~ Respondent (Applicant). 


Workmen's Compensation—Deceased incurring accident while travelling 
in-a bus—Accident not while workman was employed—Evidence-~Interference 
in appeal against Commissioner's order whether proper. 
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Where from the evidence in the case it was clear that the accident to the 
deceased, who was a ‘bus driver’ no doubt, arose while he was travelling asa 
passenger in a bus and there was no evidence that he was actually going to or 
from his work or going to the bus for the purpose of his employment, 


Held, that the accident to the deceased did not arise out of or in the 
course of his employment. Hence the claimant's application for compensation 
under the Workmen's Compensation Act was unsustainable. 

Appeal against the order of the Court of the Commissioner 
for Workmen's Compensation, Madras, in W. C. Case No. 167 
of 1936 dated the 23rd day of September, 1937. 


One S. Kamal Saheb of Muddanur in Cuddapah district applied 
for compensation under the Workmen’s Compensation Act from 
Muhammad Ibrahim, bus owner, Cuddapah town, on the ground 
that his (the applicant’s) son Kamal Saheb had been employed on 
Bus No. CU. 256, the property of the opposite party, when it was 
travelling between Pulivendla and Vembuli on the 16th of July, 
1936, when an accident happened and the bus capsized as a result 
of which Kamal Saheb was killed. The applicant alleges that the 
monthly wages of the deceased were Rs. 25 and he eonsequenuy 
claimed as compensation a lump sum of Rs. 810. 


The opposite party denied liability on the ground that the 
deceased, although he had once been a driver employed. by the 
opposite party, had left service 10 days prior to the accident as he 
was told that he would be dismissed on account of his drunken 
habits. The opposite party alleges that, on the day of the occurrence, 
the deceased was simply travelling in the bus to which the accident 
occurred, as an ordinary passenger, and he made the further 


allegation against the deceased that he was drunk at the time of 
his death. 


Ch. Raghava Rao, S. Kothandarama Nayanar and N. C. 
Subbiah for Appellant. 


Respondent not represented. 


The Court delivered the following 


JupcMENT.—This appeal must he allowed. The learned 
Commissionet’s finding that the deceased was in the employment 
of the opposite party is a finding-of fact with which we cannot, 
and do not wish to interfere. But there was no evidence what- 
ever on which the learned Commissioner could base his finding 
that the accident to the deceased arose out of and in the course 
of his employment. His employment.was as a “bus driver” 
but at the time of the accident he was travelling as a passenger, 
standing on the foot board. : There is no evidence that he was 
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going to or from his work, or that he was going in the bus for 
the purpose of his employment. 


This appeal is allowed with costs here and in the Court of 
the Commissioner. 


K. C. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice PANDRANG RoW AND MR. JUSTICE 
ABDUR RAHMAN, 


Jami Venkatappadu and others .. Petitioners” (Respondents) 
v. 
Kannepalli Ramamurthi and 
others .. Respondents (Petitioners). 
Madras Agriculiurists Relief Act (IV of 1938), Ss. 19 and 20—Decree of 
Berhampore Court—Berkampore included in a new Province—Execution con- 


tinuing in Berhampore Court—Applicability of Madras Act IV of 1938— 
Jurisdiction of executing Court to hear applications under Ss. 19 and 20. 


Petitions under Ss. 19snd 20 of the Madras Agriculturists Relief Act 
(LV of 1938) must be deemed to be petitions which raise questions relating to 
execution, discharge or satisfaction of the decree and therefore come within 
matters covered by S. 47 of the Civil Procedure Code and must be presented 
in the Court in which the execution petition was pending (here, the Berham- 
pore Sub-Court) and not in the Court in whose jurisdiction some of the pro- 
perties covered by the mortgage decree are situated. 


Madras Agriculturists Relief Act has to be applied and its provisions 

enforced by the Berhampore Sub-Court (now in Orissa Province) in dealing 
with petitions under the Act so long as the execution application continues to 
be pending in that Court. 
. Petitions under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the Court of the Subordinate 
Judge of Berhampore dated 4th July, 1938 and passed in E. A. 
No. 28 of 1938 in E. P. No. 79 of 1934, etc., respectively, in 
O. S. No. 28 of 1929. 


The Advocaie-General (Sir Alladi Krishnaswami Aiyar) 
with B. V. Ramanarasu and P. S. Raghavarama Sastri for 
Petitioners in C. R. P. Nos. 372 to 375 of 1939 and for 
Respondents in C. R. P. Nos. 224, 226 to 228 and 588 of 1939. 

T. R. Venkatarama Sastri for B. Jagannadha Das- for 
Respondents in C. R. P. Nos. 372 to 375-and for Petitioners 
in C. R. P. Nos. 224, 226 to 228 and 588 of 1939, 


K. Ramiah Pantulu for ee in C. R. P. No. 225 
of 1939. ; 








C. R. Ps Nos. 224 , 225, 226, 227, 228, 372, 20th September, 1939, 
«375, 374, 375 and 588 of 1939, 
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The judgment of the Court was delivered by 


Pandrang Row, J.—These are revision petitions from the 
orders of the Subordinate Judge of Berhampore and of the 
Subordinate Judge of Chicacole on certain applications presented 
by the judgment-debtors under Ss. 19 and 20 of the Madras. 
Agriculturists Relief Act, the judgment-debtors being the 
defendants in a mortgage suit instituted in 1929 in the Sub- 
Court at Berhampore in which the final decree was passed on 9th 
March, 1933. The application for execution was made in August, 
1934, (E. P. No. 79 of 1934) and it was during the pendency 
of this application for execution that Orissa was constituted. 
into a separate Province. The execution proceedings continued. 
to be carried on iņ, the Berhampore Sub-Court and some of the 
mortgaged properties, all of which have been since the formation 
of the Orissa Province come within the jurisdiction of the 
Sub-Court at Chicacole in this Presidency, were sold on 26th 
July, 1937, and they were purchased by the decree-holders 
themselves after they had obtained permission to bid and to set 
off the sale price against the decree mount. The sale however 
was not confirmed because on 24th August, 1937, that is, within 
a month after the sale, an application. was made by.the judgment- 
debtors under O. 2t, r. 90, Civil Procedure Code, to set aside- 
the ‘sale and the enquiry into that petition was not completed 
till the 2nd April, 1938, on which date the judgment-debtors 
presented petitions under S. 20 of the Madras Agriculturists’ 
Relief ‘Act praying for stay of execution. Petitions under S. 19 


- of the Act were presented in the same Court, that is, the 


‘_ Berhampore Sub-Court on the Sth May, 1938. Similar petitions. 


under S. 19 of the Act were also presented by the judgment- 
debtors in the Chicacole Sub-Court on the 14th April, 1938, on. 
the ground that the mortgaged properties were situate within 
the jurisdiction of that Court. It would this appear that the 
judgment-debtors were prosecuting the same remedy so far as 
the remedy given by Š. 19 of the Act Was concerned in two. 
Courts atthe same time. On the 4th July, 1938, an interim 
order was' made by the Sub-Judge of Berhampore on the petitions. 
for stay under S- 20 of the Act. It is that order which is 
sought to be revised by the decree-holders in C. R. Ps. Nos. 224 
to 228. On the 5th of November, 1938, the Berhampore Sub- 
Court made an order directing the petitioners, that is to say, the 
judgment-debtors, to elect between the two Courts, namely, the 
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Berhampore Sub-Court and the Chicacole Sub-Court and prosecute 
their remedy only in one of these two Courts. As this was not 
done by the petitioners, the Berhampore Sub-Court dismissed the 
petitions under S. 19 for non-prosecution on 13th December, 
1938. It is from this order that C.R.Ps; Nos. 373 and 375 have 
been presented. It may be mentioned in this connection that 
the applications under S. 20 of the Act were dismissed by the 
Berhampore Sub-Court on the 23rd January, 1939. C. R. Ps. 
Nos. 372 and 374 are petitions to revise this order. 


There was an order made by the Chicacole Sub-Court on 
the petitions presented to it under S. 19 of the Act to the effect 
that it had jurisdiction to deal with them. This order happens 
to have been made on the same date as the order of the 
Berhampore Sub-Court dismissing the similar petitions under 
S. 19 and C. R. P. No. 588 is the petition to revise this order 
of the Chicacole Sub-Court dated 13th December, 1938, presented 
by the decree-holders. 


Tt was conceded by the learned Advocate-General -who 
appeared for the petitioners in C. R. Ps. Nos. 372 to 375 of 
1939 that so far as the petitions under S. 20 of the Madras 
Agriculturists’ Relief Act were concerned, it was the Berham- 
pore Court alone which had jurisdiction as that was the Court 
which passed the decree and was actually executing the decree 
at the time. On the other side, Mr. Venkatarama Sastriar also 
agrees that the Berhampore Sub-Court had jurisdiction to deal 
with the petitions under S. 20 of the Act. So far, therefore, 
there is agreement, but as regards the petitions under S. 19 of 
the Act, it is contended by the learned Advocate-General that 
it was the Chicacole Court alone that had jurisdiction. His 


alternative contention, however, is that if the Chicacole Court | 


had no jurisdiction then the Berhampore Sub-Court which must. 
have jurisdiction was not right in dismissing the petitions on 
the alleged ground of non-prosecution, in the circumstances 
which appear on the record. The question of jurisdiction is 
really not one of difficulty. The order in Council which is 
relevant is the Government of India (Constitution of Orissa) 
Order of 1936. S. 4 (1) of that order is to the effect that 
the date on which the said provisions, that is to say, the provi- 
sions defining the Province of Orissa are to come into operation. 
shall be the 1st April, 1936. So far as the judicial proceedings 
are concerned, S. 20 gives power to the Goversor aal in 
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Council to give such directions as he thinks proper as to the 
disposal of cases pending on or shortly before, the appointed 
date in any Court acting for an area, any part of which is 
transferred by this order to Orissa and as to the Courts in 
which proceedings by way of appeal or revision are to lie in 
cases decided by any such Courts before the appointed day. In 
pursuance of these powers the Governor-General in Council 
published a Notification No. F. 210 of 1936, Judicial dated {st 
April, 1936. The notification consists of only two paragraphs 
which run as follows :— 


“(1) Every proceeding pending on the appointed day before any Court, 
other than a High Court, in, or in respect of any area transferred by the said 
order to Orissa shall be continued, as if the said order had not been made. ` 


(2) Any appeal or application for revision in respect of any proceeding 
so pending or of any decision made before the appointed day in any such 
Court in or in respect of any such area shall lie in the Court which has 
appellate or revisional jurisdiction to try such proceeding if thé baie 
were iustituted after the appointed day. £ 


Provided that, where the proceeding relates to any property situate 
partly within and partly without any area transferred by the said order to 
Orissa, any appeal or application for revision shall lie as if the said order 
had not been made.” 

It is clear from the Bee paragraph, as the execution 
petition was pending on the Ist April, 1936, in the Berhampore 
Sub-Court, the Berhampore Sub-Court was perfectly competent 
to go on with it as if the Order in Council constituting-the 
Orissa Province had not been made. In other words, it had 
complete jurisdiction and so far as the jurisdiction to deal with 
the execution application then pending is concerned, the position 
was as.if. the old state of things had continued. without any 
change and the Berhampore Sub-Court continued to function as 
a Court in this Presidency, and subject to the jurisdiction of 


. this High Court. We have no doubt that all the petitions, that 


is, those under S. 19 as well as under S. 20 of the Madras 
Agriculturists Relief Act must be deemed to be petitions which 
raise questions relating to execution, discharge or satisfaction 
of the decree and therefore come within the matters covered by 
S..47, Civil Procedure Code. They were therefore rightly 
presented in the Berhampore Sub-Court. The presentation of 
petitions under S..19 of the Act for the same remedy in the 
Chicacole Sub-Court was obviously a precaution taken lest 
there should be some doubt expressed by the Berhampore 
‘Sub-Court, about ` its. own ` jurisdiction’ to deal with .- the 
petition ‘under thé Madras Agriculturists’ Relief Act passed 
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‘by the Madras Legislature after that Court had ceased to 
be included in the Madras Province to which alone that Act 
applied. But this precaution taken by the judgment-debtors 
cannot justify the Berhampore Sub-Court in dismissing the 
application made to it simply because the petitioners would not 
make the election which they were asked to-make by the Court 
and would not withdraw the petitions presented by them in the 
Chicacole Sub-Court. This is not a judicial way of disposing 
of matters of this kind raising questions of considerable import- 
ance, the decision of which will entail serious consequences. It 
is enough to state in this connection that if ithe judgment- 
debtors’ case is established, the decree debt would be scaled 
down by over Rs. 25,000. The order of the 13th December, 
1938, made by the Sub-Court of Berhampore is itself very clear 
that the only reason for dismissing the petitions was not any 
non-proseculion of the petitions but what the Court appears to 
Have regarded as contumacy on the pari of the petitioners; ane 
order runs as follows :— 


“Adjournment cost paid. The applicants bave so far taken no steps to 
comply with my previous orders, though the direction was specified and clear, 
even adjournment was allowed last time on terms of cost. ‘On the contrary, 
Mr. Y.S Ramamurthy, Advocate for the decree-holders, represents that the 
applicants are so far maintaining before the Subordinate Judge of Chicacole 
that it is that Court which is only seized with jurisdiction over the matter in 
question, As the applicants are playing this double game though they were 
‘warned more then once-that they are expected to be more candid in their 
conduct towards the Court, I decline to grant any further adjournment on 


this ground and dismiss this application and the other analogous applications 


for non-prosecution.” 


The reasons given for refusing the adjournment are the 
only reasons for the dismissal of the applications because there 
is nothing to show that there was any non-prosecution as suck. 
It is clear therefore that the Berhampore Court had jurisdiction 
to deal with the applications made to it under Ss. 20 and 19 of 
‘the Act and it was bound to deal with them on their merits and 
that its order dismissing the application on the alleged ground 
of non-prosecution is wrong and cannot be sustained. 


_.. Before however remanding the petitions to the Subordinate 

Judge of Berhampore for fresh disppsal on the merits, we have 

-to deal with the contention put forward by Mr. Venkatarama 

Sastriar. to the effect that the-Berhampore Court would not be 

bound to apply or enforce. the. provisions of the Madras Agri- 

culturists’ Relief: Act. “This contention has to be met: because. 
108 
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that contention were well founded, there would be no reason to 
remand the petitions to the Berhampore Sub-Court for fresh 
disposal. We are of opinion that this contention has really no 
foundation, because, as was observed already, the very provision 
in the notification of the Governor-General in Council which 
provides that pending cases should continue to be dealt with by 
‘the Courts in which they were pending also shows that they 
should be dealt with as if the order in Council constituting the 
Orissa Province had not been made. In other words, the pro- 
ceedings have to be continued as if the Berhampore Sub-Court 
had not ceased to be a Court belonging to and included in this 
Presidency and as these petitions and applications are proceedings. 
initiated in connection with the pending execution application, 
‘it is obvious that the Berhampore Sub-Court and that Court 
alone has to deal with these applications and deal with them as 
if that Court is still a Court included in the Madras Province 
and as such bound by any Legislative enactment that may be in 
force in the Madras Province. 


We are therefore of opinion that the Madras Agriculturists” 
Relief Act has to be applied and its provisions enforced by the 
Berhampore Sub-Court in dealing with these petitions so long as 
the execution application continues to be pending in that Court, 
or, to use the words of the Notification, is “continued in that 
Court.” It follows from this that Revision Petitions Nos. 372 
to 375 have to be allowed and the orders of the Berhampore 
Sub-Court dated 13th December, 1938, and 23rd January, 1939, 
' get aside and the petitions concerned-remanded to the Berham- 
pore Sub-Court for disposal according to law in the light of the 
observations contained in this judgment. There will, however, 
in the circumstances of the case, -be no order as to costs ‘in this 
Court in these Revision Petitions. a a ae 


As regards the other Revision Petitions presented by the 
decree-holders from the order of the Berhampore Sub-Court 
dated 4th July, 1938, the-order sought to be revised is clearly 
on the face of it an interim order and it is equally clear that 
that order was discharged and became of no effect after the 
petitions. in which that interim order was passed had been 
ultimately dismissed in-January, 1939, by the Berhampore Sub- 
Court. It is not disputed that this is the position in law. But 
Mr. Venkatarama Sastriar thinks that his clients. might be 
prejudiced if certain observations made in-the interim order of 


Ja 
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the 4th July, 1938, remain as they are because they might 
influence the final disposal on the merits of the petitions under 
Ss. 19 and 20. It is enough, in our opinion, to indicate our 
view that the order dated 4th July, 1938, is no longer in force 
after the dismissal of the petitions themselves on the 23rd 
January, 1939, and that nothing contained in that order should 
be deemed to be of any force or effect. With this indication of 
our opinion, these petitions are dismissed but without costs. 

There remains only one other petition, namely, C. R. P. 
No. 588 filed by the decree-holder, to revise the order of the 
Chicacole Sub-Court dated 13th December, 1938, on the peti- 
tions presented to it under S. 19 by the judgment-debtors. 
That order merely states that the Chicacole Sub-Court had 
jurisdiction to deal with these petitions. From what’ we have 
said it is clear that the Chicacole Court had no jurisdiction 
because we have found it is the Berhampore Court alone which 
had jurisdiction. It follows from this that this petition must 
be allowed though without costs and the order of the Chicacole 
Sub-Court dated 13th December, 1938, set aside. 

K. C. C. R. Ps. 372 to 375 and 588 allowed; 
oiher petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Appellate Jurisdiction. ] 

PRESENT:—SiR ALFRED HENRY LioneL LracH, Chief 

Justice AND Mr. Justices KUNEHI RAMAN. 
B. Veeranna Sha and another .. Appellants* (Defendants) 
v. 
The Official Receiver of Secun- 
derabad .. Respondent (Plaintiff). 


Private International Law—Foreign insolvency—Vesting of movables— 
Attachment after adjudication—Effect—Cevil Procedure Code (V of 1908), 
Ss. 64 and 73—Effect. 





Where the appellants’ creditors who had attached after a foreign — 


adjudication of the decree-holder, claimed rateable distribution offthe moneys 
brought into Court along with some other creditors who had before the 
adjudication attached the share of the insolvent under a preliminary decree 
for partition, ; 

Held, the receiver of the foreign Court is entitled to the free asseta of 
the bankrupt. The free assets must include assets which are not required to 
meet a charge or an attachment in existence at the time of the adjudication. 
Ss. 64 and 73 of the Civil Procedure Code cannot override this rule of 
private international law. As the foreign receiver is entitled to all the 





*0.S. A. No. 19 of 1938. 4th September, 1939.. 
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movable assets of the insolvent which were free at the date of the adjudica- 
tion and the free assets must be deemed to be the moneys left over after the 
satisfaction of the claim of the creditors who had attached before the 
adjudication, appellants are not entitled to anything by reason of their attach- 
ment after adjudication. The adjudication prevented the attachment having 
any validity and they were left merely with the right to prove in the 
insolvency. 

Ananthapadmanabhaswams v. Official Receiver, Secunderabad, (1933) 64 
M.L.J. 562: L.R. 60 LA. 167: LL.R. 56 Mad. 405 (P.C.), referred to and 
explained. 

On appeal from the order of the Hon’ble Mr. Justice Gentle 
dated 17th December, 1937 and made in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 2234 of 1937 in C. S. No. 420 of 1922. 

K. Krishnaswami Aiyangar, A. Seshachariar, P. Chakrapani 
and T. G. Raghavachars for Appellants. 

C. Vasudevan for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—This appeal raises a question of private . 
international law.. In C. S. No. 420 of 1922 of the Original 


" Side of this Court three members of a joint Hindu family sued 


for partition of the family estate. One of the plaintiffs died 
and the other two were adjudicated insolvents by an order of 
the District Judge of Secunderabad, dated the 15th October, 
1928, on an application filed on the 27th August, 1928. Secun- 
derabad is not part of British India and the adjudication was 
therefore in law an adjudication by a foreign Court. On the 
5th December, 1922, a preliminary decree was passed in the 
partition suit. On the 15th June, 1926, a Bombay creditor of 
the plaintiffs obtained a decree against them in the Bombay 
High Court and the decree was transferred to this Court for 
execution. In the execution proceedings which followed the 
Bombay creditor on the 20th December, 1926, attached the 
preliminary decree which the plaintiffs had obtained in the 
partition suit. Other creditors of the plaintiffs obtained decrees 
against them and nine of them also attached the preliminary 
decree before the order of adjudication was passed. Three of 
the creditors obtained orders of attachment after the adjudication. 
Two of the creditors who attached after adjudication are the 
appellants in the present appeal. 

© On the 18th April, 1937, the partition suit was com- 
promised and in pursuance of the compromise the amount of 
Rs., 1,31,231- 9-0 in cash and Government- securities was paid 
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into Court. The Official Receiver of Secunderabad settled-with 
seven of the creditors who had attached before the adjudication 
for the sum of Rs. 66,926-1-0. Weare told that two of the 
creditors who attached before judgment allowed their 
claims to become barred by the law of limitation and one proved 
in the insolvency. After settling with the seven creditors there 
remained a balance of Rs. 64,305-8-0. The Official Receiver 
asked that this amount should be paid out to him. The applica- 
tion was opposed by the appellants, but was granted. Under 
the compromise decree in the partition suit a sum representing 
50,000 sicca rupees had to be paid into Court in addition to the 
Rs, 1,31,231-9-U. It was paid in and after reserving sufficient 
to meet the claim of the appellants which amounted to some 


Rs. 21,000, and the claim of the other creditor who had also. 


attached after the order of adjudication all the moneys weré 


withdrawn by the Official Receiver. The appeal concerns the 


right claimed by the appellants to withdraw the Rs. 21,000. 
The appellants’ case is that they are entitled in law to 
rateable distribution with the creditors who attached before 
adjudication and as there is sufficient money to pay all the 
creditors they are entitled to be paid the full amount of their 


claim out of the moneys in Court. In the course of thearguments 


the appellants’ Counsel put forward an alternative claim, which 
was not advanced before Gentle, J., who heard the application. 
The aggregate amount claimed by the seven creditors with 
whom the Official Receiver settled was Rs. 98,000. It is said 
that even if the appellants are not entitled to withdraw the 
whole of the Rs. 21,000 they are entitled to receive out of the 
moneys in Court a sum representing the amount they would 
have received if the Rs. 98,000 had been rateably distributed 
between them and the seven creditors. In rejecting the claim 
made hy the appellants before Gentle, J., the learned Judge 
relied on the judgments in Ananthapadmanabhaswams v. O ficial 
Receiver, Secunderabad! and Galbraith v. Grimshaw. 


In Anantiapadmanabhaswami v. Official Receiver, Secun- 
derabad!, an appeal arising out of this very insolvency, the 
Privy Council held that the adjudication by a foreign Court 
operated as a private transfer within the meaning of S. 64 of 
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the Code of Civil Procedure. When a foreign Court adjudicates 
a person insolvent the only property in British India which 
vests in the Receiver is the movable property which the insol- 
vent was free to assign at the date of the adjudication and such 
property vests by virtue of private international law. Having 
regard to S. 64 of the Code of Civil Procedure the adjudication 
did not, however, affect the rights of a creditor who had 
attached before the adjudication. The creditor was the Bombay 
éreditor to whom I have already referred. 


S. 64 of the Code of Civil Procedure reads as follows :— 


“ Where an attachment has been made, any private transfer or delivery of 
the property attached or of any interest therein and any payment to the 
judgment-debtor of any debt, dividend or other moneys contrary to such 
attachment, shall be void as against all claims enforceable under the attach- 
ment. 


Explanation :—For the purposes of this section, claims enforceable under 
an attachment include claims for the rateable distribution of assets.” 

By virtue of the provisions of S. 73 of the Code where 
assets are held by a Court and more persons than one have, 
before the receipt of assets, applied to the Court for the execu- 
tion of decrees for the payment of money passed against the 
same juidgment-debtor and have not obtained satisfaction, the 
assets, after deducting the costs of realization, shall be rateably 
distributed among them all. There are provisos to the section, 
but they do not call for mention bere. The appellants contend 
that inasmuch as S. 64 states that a private transfer of property 
which has been attached shall be void as against all claims 
enforceable under the attachment and as the section expressly 
declares that “claims enforceable under attachment” include 
claims for rateable distribution, they are entitled by virtue of 
S. 73 to be treated in the same way as the creditors who attach- 
ed before the adjudication are treated. 


Under the municipal law a creditor who has attached before 
adjudication but has not received payment is not a secured 
creditor. The adjudication puts an end to the execution pro- 
ceedings and the only course open to him is to prove in the 
insolvency. The law of British India is the same as the law of 
England inthis respect. An adjudication by a foreign Court, 
bemig a private transfer within the meaning of 5. 64 of the- 
Code of Civil Procedure, does not affect the position of a 
creditor who before the: adjudication has attached movable 
property of the insolvent. He remains entitled to the benefit of 
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his attachment. In deciding the appeal in Ananthdpadmanabha- 
swami y. O fictal Receiver, Secunderabad, the Judicial Committee 
applied principles laid down by the House of Lords in Galbraith 
v. Grimshaw’. In that case the adjudication was in Scotland, 
but before adjudication a creditor had attached personalty in 
England. It was held that the attachment was effective. Lord 
' Thankerton who delivered the judgment of the Board quoted 


‘the following passage from the speech of Lord Dunedin on 
Galbrasth’s cases: 


“ Now so far as the general principle is concerned it is quite consistent 
with the comity of nations that it should be a rule of international law that 
if the Court finds that there is already pending a process of universal distri- 
bution of a bankrupt’s effects it should not allow steps to be taken in its 
territory which would interfere with that process of universal distribution; 
and that I take to be the doctrine at the bottom of the cases of which Goetse 
v. Aders* is only one example.” 


Lord Thankerton then went on to say :— 


“This means that, after the date of the foreign adjudication order, it will 
be recognised as effective but it is equally clear from the opinions exp 
in Galbraith's case? that it will not be allowed to interfere with any procesas, at 
the instance of a creditor, already pending, even though such process is in- 
complete, provided that at that date the bankrupt’s freedom of disposal wes 
so affected by the process that he could not have assigned the subject-matter 
of the process to the Receiver.” 


But an attachment after adjudication by a foreign Court is 
entirely a different matter. The receiver of the foreign Court 
is entitled to what Lord Macnaghten described in Galbraith’s 
case? as the free assets of the bankrupt. I consider that the free 
assets must include assets which are not required to meeta 
charge or an attachment in existence at the time of the adjudi- 
cation. It is said on behalf of the appellants that S. 64 of the 
Code of Civil Procedure read with S. 73 puts the Indian Law on 
a different basis. I am unable to accept this contention. The 
Legislature could not have intended the provisions of these 
sections to override this rule of private international law. By 
reason of this rule the appellants were not in a position to attach 
after adjudication. 


On behalf of the appellants Mr. Krishnaswami Aiyangar 
has laid stress on the following passage in Lord Thankerton’s 
judgment in Ananthapadmanabhaswami v. Official Receiver, 
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Secunderabadı: 


“In the present case, at the date when the foreign adjudication order was 
made, the appellant was entitled to the benefit of his prior attachment of the 
decree in the Madras partition suit. The decree was thereby earmarked for 
the purpose of answering the Bombay money decree, and that inchoate right 
would have ripened into execution and sale; itis no matter that under S. 73 
of the Code of Civil Procedure the appellant would have to share the pro- 
ceeds of sale with other decree-holders; it would still be a valuable right.” 

_ It appears to me that Lord Thankerton must here have 
had in mind decree-holders who had also attached before adju- 
dication. The position of a creditor attaching after adjudica- 
tion was not under consideration. 


As the foreign receiver is entitled to all the movable 
assets of the insolvent which were free at the date of the adju- 
dication and as I hold that the free assets must be deemed to 
be the moneys left over after the satisfaction of the claims of 
the creditors who had attached before the adjudication it follows 
that in my opinion the appellants are not entitled to anything by 
reason of their attachment. The adjudication prevented the 
attachment having any validity and they were left merely with 
the right to prove in the insolvency. This disposes of both the 
points raised by the appellants. 

The appeal fails and must bedismissed with costs. 


K. S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


l PRESENT :—MR. JUSTICE WADSWORTH. 
G. R. Naidu and others .. Appellants* (Petitioners. 1 
to 3) 
v. 


Yerramsetti Venkataswami Naidu.. Respondent (Respondent). 


Limitation Act (IX of 1908), Ari. 182 (5)—Execution petition wrongly 
numbered in the cause tile—Returned forrectification—Re-presentation delay- 
ed—New application for execution filed beyond time—Old re-presented appli- 
cation filed along with it—Subsequent order of dismissal on the re-presented 
application whether can save PAEO Application ttself not in accordance 
with law. 


Where an application for execution of a decree was returned for rectifi- 


-cation of the suit number and the execution petition was not presented within 


time, buta fresh execution application was filed along with the returned 
petition, though unsigned, with the suit number corrected and an order was 


‘passed on the ae presented aaah Pores it, and it was relied on to 


save limitation, 


t. (1933) 64 M.LJ. 562: E R. 60 LA. 167: LL.R. 56 Mad. 405 (P.C). 
* ALA, A. O. No. 96 of 1937. 12th September, 1939. 





I1] THE MADRAS LAW JOURNAL REPORTS, 865 


` Held, tbat when the fresh execution petition was filed along with the 
re-presented petition, both had become barred in fact andit was impossible 
to contend that imitation was saved for the fresh execution application by 
the subsequent order of dismissal passed on the re-presented petition. 


The re-presented petition could not be deemed to be pending at the time 
when the new petition was filed and the new petition was not filed within three 
years of the final order on an application made ın accordance with law. 

An application which does not contain correct suit number cannot be 
deemed to be an application made in accordance with law as prescribed in 
O. 21, r. 11. 


Chidambaram Chettiar v. Murugesam Pillai, (1939) 2 MLJ. 671, 
relied on. 
Judgment in A. A. O. No. 18 of 1936, followed. 


Appeal against the order of the District Court of Guntur 
dated the lst October, 1936 and made in A. S. No. 72 of 1936 
preferred against the order in E. A. No. 1951 of 1935 in O. S. 
No. 468 of 1925, D. M. C., Guntur. 

T. S. Nagaswamy Avyor for Appellants. 

A, Lakshmayya for Respondent. 

The Court delivered the following ; 

. JupemMEnt.—This appeal deals with a question of limitation 
in execution. The decree was dated 10th October, 1925. The 
last execution petition about which there was no dispute was 
dismissed on 28th June, 1930. On 19th June, 1933, an execution 
petition was presented bearing the wrong number of the suit 
and it was returned for rectification with the endorsement “suit 
number is wrong; names of parties do not tally.” Seven days’ 
time was allowed, the date of the return being 5th July, 1933. 
This execution petition was not re-presented at all until 29th 
August, 1935, when a fresh execution petition was filed and 
along with it the returned execution petition was re-presented 
with the suit number corrected, but the endorsement resubmit- 
ting the execution petition was unsigned and there was no 
application to excuse the delay, nor was there any explanation 
for the delay. On this the order was passed on 9th September, 
1935 “Fresh Execution Petition filed. Vakil has not signed. 
Dismissed.” The defective execution petition was never num- 
bered at all, not even after this somewhat irregular re-presenta- 
tion. The appellants, re-presenting the decree-holders, seek to 
rely on this order of dismissal to save limitation for the fresh 
execution petition which was presented on 29th August, 1935, 
that is to say, some 11 days before the order of dismissal was 


passed. 


109 


G. R. Naidw 
Y. 
Venkata- 
swami 
Naidu. 


GR. Naidt 
v. 
Venkata: 


swami 


Naidu. 
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It was decided in a very recent case, Chidambaram Chettiar 
v. Murugesam Pilati by a Bench of this Court that if an ex- 
ecution petition is returned for amendment and the decree-holder 
takes no further action upon it, it should be treated as if he had 
not put in an application at all; that it is not permissible for the 
decree-holder to extend the period of limitation by simply failing 
to re-present an execution petition returned for rectification. It 
was also held that such execution petitions not re-presented 
within the proper time cannot save limitation and that an order 
returning an execution petition for rectification by advocates is 
not a final order within the purport of Art. 182 (5) nor can 
ene read into the order for the purpose of Art. 182 (5) of the 
Limitation Act a clause that in default of re-presentation with- 
in the time allowed, the application will stand dismissed. 


In avery recent case I followed that decision in applying it 
to facts very similar to these with which I have now to deal In 
A. A. O. No. 18 of 1936 there was an execution petition return- 
ed for defects and not re-presented for four years. Then a fresh 
execution petition was filed along with the previously returned 
petition and an attempt was made to treat the previously 
returned petition as having been continuously pending, so that 
the new petition would be in time. This was based on an 
interpretation of a decision in Muhammad Abu Bakkar 
Maracatr v. Ramakrishna Chettiar®, which has been dissented 
from by the learned Judges in the case just quoted. I held that, 
when an execution petition is returned for amendment, it has 
no judicial existence pending its re-presentation. If it is re- 
presented within iime duly amended, the date of the original 
presentation will be the date of the execution application 
and the same position would result if it is re-presented 
late and accompanied by an application to excuse delay and the 
delay is excused. But if the returned petition is withheld for 
an inordinately long period and re-presented without any 
application to excuse delay merely in the hope of saving 
limitation for a fresh application, I held that it could not be 
deemed to be a pending application so as to save limitation 
for the fresh application. 


An attempt is made to distinguish the present case on the 
ground that the executing Court actually passed a final order of 


i ener tana E E nine ae 


` 4. (1939) 2 M.L.J. 671. 2. (1932) 64 M.L.J. 401. 
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dismissal on the application in spite of the fact that it was re- 
presented long after the time allowed. I do not see how the 
appellants’ position is improved by this order, which in effect was 
nothing more than an order of rejection of an unfiled execution 
application re-presented long after the period allowed. When 
the fresh execution petition was filed along with the re-presented 
petition, both of them were in fact barred by limitation. It is 
impossible to my mind to contend that limitation is saved for the 
new petition by the subsequent order of dismissal passed on the 


re-presented petition, The re-presented petition cannot be. 


deemed to have been pending at the time when the new petition 
was filed and the new petition was not filed within three 
years of the final order on an application made in accord- 
ance with law. I may also state that in my opinion an 
Application which does not contain the correct number of the 
suit, the decree in which it is proposed to execute, cannot 
be deemed to be an application made in accordance with law. 
Not only does the Code in O. 21, r. 11 prescribe the number 
of the suit as the first requirement in an execution petition but 
common sense also indicates that an essential feature of an 
execution petition is that it should be identifiable with the suit 
under which it is filed. It seems to me that in the present case 
the defective application was not an application in accordance 
with law, that it had no judicial existence after it was returned 
without being filed for rectification and that when re-presented it 
was barred by limitation and any order upon it passed subse- 
quently cannot avail to save limitation for the fresh execution 
petition presented contemporaneously. The appeal is therefore 
dismissed with costs. 


epee Appeal dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE VENKATARAMANA RAO. 

Kasi Mangalath Illath Vishnu Nam- 





` budiri and others .. Appellaniss (Defendants 
2 to 5) 
Uv. 
Rao Sahib Pattath Ramunni Marar 
- and others . .. Respondents (Plaintiffs) , 


Adverse possession—Temple open to public—Archakar hereditary right 
of management of suit temple—Trustees’ right of supervision—Suit by 


“*S. A. No. 70 of 1934, 25th November, 1938. 


G. R. Naidu 
v 


Venkata- 
swami 
Naidu. 


Vishnu 
Nambudiri 
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Marar. 
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trustees for possession—Whether entitled to possession—Couri-fees—-Suit, 
temple not capable of valwation—Excess fee paid to be refunded—Court-Fees 
Act (VII of 1870), Ss. 13, 14 and 15—Inherent right of Court to order refund. 

Where ina small public temple attached to a main bigger temple the- 
defendants, hereditary archakas, for a period of 30 years had been setting up 
adversely a right of exclusive possession and management to the knowledge 
of the trustees of the entire endowment, 

Held, that from the evidence of facts the inference was that the defen- 
dants had acquired the right of being hereditary archakas of the suit temple 
and as such to be in possession and management of ıt. They were therefore: 
entitled to be in possession of the said temple, to perform the puja and 
appropriate the perquisites and offerings subject, of course, to the obligation 
of performing the puja. The trustees had no right to interfere with the said’ 
Management except to exercise a general supervision over them as trustees, 
of the main temple. The trustees would not be entitled toadecree for pos- 
session. 

Held, further, apart from Ss. 13, 14 and 15 of the Court-Fees Act, the 
Court has got inherent power to refund court-fee—vide Thammayya Natdw 
v. Venkataramanomma, (1932) 62 M L J. 541: I.L.R. 55 Mad. 641. As the 
temple in this case was incapable of valuation the appellants were entitled to 
a refund of the excess court-fee paid by them. 


Appeal against the decree of the District Court of North 
Malabar in A. S. No. 2 of 1932 preferred against the decree of 
the Court of the Subordinate Judge of Tellicherry in O.S.No. aa 
of 1930. ` , 

K. Kuthkrishna Menon and K. Narayana Marar for- 
Appellants. 

P. Govinda Menon for Respondents. 

T. Krishna Rao for Government Pleader on behalf of the 
Government. 

The Court delivered the following 

Jupement.—This second appeal arises out of a Suit to 
recover possession of the plaint Siva temple called Vatakketath 
by the plaintiffs who constitute the board of trustees of the 
Tiruvangad Devaswom appointed by the decree in O. S. No. 8 
of 1925 on the file of the District Court of North Malabar. 
The basis of the claim is that this Siva temple is a shrine 
subordinate to the Sri Rama temple of the Devaswomand situate 
in the same compound but the defendants who are the archakas 
of the Siva temple have set up a hostile title thereto alleging 
that they own it. The main defence is that the plaint temple 
does not belong to the Tiruvangad Devaswom and it'is not a 
subordinate shrine as alleged in the plaint. The defendants 
further pleaded that the plaint temple belongs to their illom in 
jenm right and their illom has been in exclusive possession of: 
the pluint temple to the knowledge of and against the trustees 
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of the Tiruvangad Devaswom, They also pleaded that the suit 
was barred by limitation and adverse possession. The two 
main questions to which both the lower Courts addressed 
themselves were the following: (1) whether the plaint temple 
f belongs to the Tiruvangad Devaswom or whether it belongs to 
the defendants’ illom; and (2) whether the suit is barred by 
limitation and adverse possession. Both the Courts have 
concurrently found that the plaint temple belongs to the 
Tiruvangad Devaswom and is not the private property of the 
defendants’ illom, but in regard to the question of adverse 
possession the lower Courts differed. The-learned Subordinate 
Judge was of the opinion that the right of the Tiruvangad 
Devaswom to the plaint temple was barred by adverse possession 
while the learned District Judge held it was not and he therefore 
gave a decree for possession in favour of the plaintiffs. 


. Mr. Kuttikrishna Menon on behalf of the defendants- 
appellants contends that the view taken by the learned District 
Judge in regard to adverse possession was wrong, that even 
assuming the right of the Tiruvangad Devaswom was not barred 
by adverse possession, the plaintiffs can have no right to oust 
the defendants from their possession of the suit temple on the 
ground that they have acquired a right to the exclusive manage- 
ment of the suit temple by prescription and that the suit is liable 
to be dismissed even on the findings of both the Courts. The 
concurrent finding of both the Courts is that the plaint temple is 
asubordinate temple of the Tiruvangad Devaswom. Tiruvangad 
temple is admittedly a public temple and there can be no doubt 
that the plaint temple is also a publictemple. In deciding the 
question of adverse possession it seems to me that both the 
Courts have not kept in view this fact. Being a public temple 
and therefore res exira commercium it is not open to a private 
individual to acquire by prescription any private ownership in 
regard thereto. The character of the temple as a public temple 
cannot be taken away by any assertion of private right and 
there is no evidence that the public have ever been excluded 
therefrom. Mr. Kuttikrishna Menon rightly concedes before 
me that he would not dispute the fact of the temple being a 
public temple. The plaint temple must therefore be deemed to 
be a public temple and a subordinate shrine to the main Tiru- 
vangad temple. But the question still remains, are the plaintiffs 
entitled to oust the defendants from their possession of the suit 


, 
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temple? The concurrent finding of both-the Courts in regard 

to the possession is that an ancestor of the defendants was 

introduced into this temple as an archaka and that after his 

death, his descendants continued to be in possession doing 

archaka service. Both the Courts have also found that ` 
the defendants have set up an exclusive right to the possession 

and management of the temple at any rate from 1903. None 

of the trustees of the temple ever sought to interfere with the 

management or possession of the defendants’ family. The 

learned District Judge observes thus :— i 


“It does notalso appear that the trustees of the Devasthanam attempted 
at any time to exercise any acts of control i in tbe plaint temple. . .... 


It is in evidence that the defendants’ family. have beem 
always performing puja and appropriating all the perquisites 
and offerings received at the temple and were generally attending 
to the management of the temple and at no time the 
trustees ever interfered with such management or claimed to 
receive any portion of the perquisites or offerings, even after 
the open assertion by the defendants of their absolute rights. 
It is also in evidence that such repairs as were needed have 
been done by the defendants in assertion of their absolute rights. 
It may be that the omission of the trustees of the Tiruvangad 
Devaswom to interfere with such control may have been due to 
long continued mismanagement of the trustees of the main 
temple which necessitated the framing of a scheme by the Court. 
But if the defendants have been openly setting up exclusive 
tight to the possession and management of the temple adverse 
to the right of the management which may inhere in the trustees 
of the main temple by virtue of the fact that the suit temple 
was a subordinate shrine, the right of the trustees of the 
temple would certainly be lost by adverse possession. Probably 
the absence ofesuch control is due to the fact that the usage is 
that the archaka should be in such possession and management 
subject to general supervision the trustees of the main temple 
may have over them. The terms under which the defendants’ 
ancestor was introduced into the temple are not known. On 
the findings of both the Courts there can be no doubt that the 


defendants’ family at any rate for a period of thirty years has 
‘been: setting up a right of exclusive possession and management 
‘to the knowledge of the trustees. Therefore the facts of this 


case warrant the inference that the defendants have acquired 
the right oi being hereditary archakas of the suit temple and as 
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such to be in possession and management of it. They are 
therefore entitled to be in possession of the said temple, to 
perform tbe puja and appropriate the perquisites and 
offerings offered at the temple for their own use subject of 
course to the obligation of performing the puja. The plaintiffs- 
trustees have no right to interfere with the said management 
except to exercise a general supervision over them as trustees 
of the main temple. The plaintiffs would not therefore be 
entitled to a decree for possession. In my opinion the defendants 
are the hereditary archakas of the suit temple subject to the 
supervision of the trustees of the main temple as mentioned by 
me aforesaid. 

In the view I have taken that the defendants are the 
hereditary archakas of the suit temple subject to the supervision 
of the trustees of the main temple as mentioned by me as 
aforesaid, the decree of the lower appellate Court negativing 


their right must be reversed and the decree of the Subordinate - 


Judge dismissing the suit must be upheld on the basis that the 
defendants are entitled to be in possession as hereditary archakas. 
The result is that the plaintiffs’ suit will be dismissed, but I 
direct each party to bear their own costs throughout. 

Leave to appeal is refused. ` 

This appeal having been set down to be spoken to this day. 
after notice to the Government Pleader re refund of court- 
fee, the Court delivered the following 

- JupGMENT.—Some doubt was raised by the office with 

regard to the refund of court-fee in this case. I issued notice 
to the Government Pleader. ` Mr. Krishna Rao on behalf of the 
Government Pleader frankly stated to me that refund should be 
ordered and I think he is right. Apart from Ss. 13, 14'and 15 
of the Court-Fees Act, the Court has got inherent power to refund 
court-fee (vide. Thammayya Naidu v. Venkataramanammal). 
As the temple in’ this case is incapable of valudtion I think the 
appellants are entitled to a refund of the excess court-fee paid 
by them. The proper court-fee' in this case js Rs. 100. The 
appellants are therefore entitled to a certificate for the refund 
of the balance. Mr. Govinda Menon asks me to make an 
order also in his clients’ favour. 1 cannot do so in this appeal. 
If so advised, he is entitled to make an application to the lower 
Court. : 

K. CG 





Appeal allowed. 
1. (1932) 62 M.L,J. 541: LL.R. 55 Mad. 641. - - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice Kunai RAMAN, 


Parasuram Mangacharyulu and 
' others .. Petitioners* (Respondents 1 
to 3—Plainitffs) 
v. 
Parasuram Balarama Krishna- 
macharyulu and another .. Respondents (4th Respondent- 
Defendant and Petitioner). 

Civil Procedure Code (V of 1908), O. 1, r. 10 (2)—Adding pariies—Suii 
for declaration that plaintiffs were solely entitled to hereditary right to per- 
form archaka service ina temple—Siranger claiming to be entitled to joint 
interest in those righis—If can be added as party. 

Where in a suit fora declaration that the three plaintiffs were solely 
entitled to a hereditary right to perform archaka service in the suit temple 
and to enjoy the service tnam lands, another person sought to be added asa 
party as she claimed a joint iuterest in those rights and contended that her 
presence as party was therefore necessary to avoid multiplicity of suits, 

Held, it was a case in which, in view of the relief claimed by the three 
plaintiffs, the presence of.the new defendant was necessary within the mean- 
ing of O. 1, r. 10, Civil Proceditre Code, to enable the Court effectually and 
completely to adjudicate upon and settle all questions involved in the suit. 

Vydianadayyan v. Sitaramayyan, (1881) IL.R. 5 Mad 52 and Secretary 
ofState v, Murugesa Mudaliar, A.I.R. 19293 Mad. 443, followed. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the District Munsif of Tenali dated 21st 
October, 1936 and made in C. M. P. No. 816 of 1936 in O. S. 
No. 66 of 1935. , 

V. Govindarajachari for Petitioners. ` 

P. Satyanarayana Rao for Respondents. p 

The Court delivered the following 

JupemEntT.—This is an application tò revise an order made 
by the learned District Munsif of Tenali by which he allowed a 
petition presented on behalf of the second respondent here that 
sbe may also be.impleaded as a party to a suit O. S. No. 66 of 
1935. The application was presented under O. 1, r. 10 of the 
Code of Civil Procedure. The relevant portion of the rule is 


-worded as follows: 


‘“ The Court may at any stage of the readin either upon or without 
the application of either party, and on such terms as may appear tothe 


“* CRP. No. 1495 of 1936, .-- +, > (25th August, 1939, 
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Court to be just, order. . . . . that the name of any person who ought 
to have been joined, whether as plaintiff or defendant, or whose presence 
before the Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions involved in the 
suit, be added.” 

It is obvious from this provision that the Court in making 
an-order directing a new party to be added must be satisfied 
either that that party ought to have been joined as plaintiff or 
defendant or that the presence of that party is necessary to 
enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit. From the order 
of the learned District Munsif it appears that at the hearing of 
the application, the Vakil for the plaintiffs was absent and only 
the first plaintiff was present in person to represent his objec- 
tions. The learned District Munsif says that the first plaintiff 
was unable to explain what detriment would be suffered by him 
if the petition was granted. Then he says that he sees: no 
detriment that would be caused to the plaintiff if the second 
respondent here were brought on record as the second defendant. 
He also says that he does not see how it widens the scope of 
the suit or changes the character of it. From these statements 
contained in the order it is clear that the learned District Munsif 
did not apply his mind to the essential requisites prescribed by 
O. 1, r. 10 and therefore it became necessary for the learned 
Advocates for the parties to address lengthy arguments. before 
me in support of their respective contentions. 


The suit was filed by three plaintiffs and the main reliefs 
asked for in the plaint were the following :— 
“ (1) to declare the plaintiffs’ hereditary right to perfora archaka service 


in the Chennakesava Anjencya Swami Varu Temple situated in the village of 
Nidubrolu; 

(2) to remove the defendant from the position of archaka and to declare 
that the defendant has absolutely no right to the archake service ; 

. (3) to remove the defendant from possession of the house mentioned 
as item 2 in the schedyle to the plaint and to put the plaintiffs i in possession 
thereof; 

(4) to direct the defendant to give the plaintiffs the property mentioned 
in item 3 of the schedule to the plaint or its value; and 


(5) to grant a permanent injunction restraining the defendant from 
interfering in future with the plaintiffs’ enjoyment of the rights to sci 
archoka service.’ 


The following geneological table is necessary to understand 
the plaintiffs’ case as disclosed in the plaint. ‘ ee 
110 
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I 
Venkata Nacabans: Ramachbarlu ‘Mangacharlu— 
charlu—died in 1921. (died), lst plaintiff. 
Daughter 
(died). 
Daughter Daughter— Daughter petitioner 
(died). 3rd plaintiff before the trial Court 
5 married 2nd who has heen directed 
A i plaintiff. ` by the trial Court to 
; 4 be impleaded as 2nd 
defendant. 


The Shia allegations are to the effect that the hereditary 
right to the archaka service in'the temple was vested in thé 
‘ancestors of Venkata Narayanacharlu and Ramacharlu’ who 
were both the brothers of the first plaintiff that these two 
brothers are now dead but that during their lifetime they were 
both of them performing the archaka service personally each 
‘of them doing duty alternately for six months at a time in the 
year and that as remuneration for such service they were 
enjoying separately in two shares the archaka service inam 
Jands. The first plaintiff's case according to the plaint is that 
on the death of Ramacharlu his right to enjoy the one-half of 
the archaka service inam lands and his right to perform archaka 
service for a period of six months in the year devolved on the 
first plaintiff. The case of the second and third plaintiffs 
according to the plaint is thaton the death of Venkata Narayana- 
charlu whose daughter the third plaintiff is, the corresponding 
rights which vested in Venkata Narayanacharlu. devolved on the 
third plaintiff and her husband the second plaintiff. How the 
third plaintiff's husband, the second plaintiff became entitled ta 
this right is not explained in the plaint. The plaint goes on to say 
that the second plaintiffs father Rajagopalacharulu Garu was in 
actual management of the right mentioned above on behalf of 
the plaintiffs and while he was in such management he had ap- 
pointed the defendant‘as ‘a temporary ‘clerk for performing thé 
archaka service and had, put. him in possession of the house 
mentioned in Schedule B to the plaint on the distinct understand- 
ing: that. he „should relinquish archaka service and deliver pos- 
session of. ‘the: ‘house whenever he was called upon todo so. Sub- 
sequently an arrangement was made between the first plaintiff 
pn. the one hand, 2 and.the second and third plaintiffs on the other 


according to which ithe: latter were ‘to. perform the archaka, 


e- 
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service alternately for six months at a time in the year and the first 
period of the six months ended on the 30th of June, 1933. There- 
upon the first plaintiff caused the second and third plaintiffs to 
send a registered notice to the defendant informing him that the 
first plaintiffs right to perform the service for six months com- 
menced on the Ist of July, 1933 and that since the plaintiffs had 
decided to perform the service themselves the defendant should 
relinquish such service and deliver possession of the house and 
other perquisites that were given to him during the time that he 
was called upon to perform such service. To that notice the 
defendant replied stating that he was appointed archake not on 
behalf of the plaintiffs but by the trustees of the temple appoint- 
ed under the Hindu Religious Endowments Board. 


The frst defendantin his written statement alleged inter alia 
that the first plaintiff wasnot entitled to any relief in respect of the 
temple because he had been given away in adoption to another 
family as a result of which he had lost all his rights in his natu- 
ral family and that on the death of Venkata Narayana Charlu, 
his rights devolved on his two daughters, namely,the third plaintiff 
and her sister the respondent who has now on her application 
been directed, by the Court below to be impleaded as second de- 
fendant. us the first defendant’s version was that neither the 
first plaintiff nor the second plaintiff had any interest whatsoever 
in the archaka service or in the service inam lands but that the 
right involved in the suit was vested in the third plaintiff and her 
sister, the second respondent to this application. The first defen- 
dant also asked in his written statement for further particulars as 
to how the right that was vested in Venkata Narayanacharlu de- 
volved upon the third plaintiff and her husband the second plaintiff 
and stated that on such particulars being furnished he would 
plead further. It was after this written statement was tiled that 
the second. respondent who as already stated is the sister of the 
third plaintiff came forward with her application to be impleaded 
as a party to the suit. Her version in the petition filed by her was 
that during the minority of herself and the third plaintiff their 
uncle Rajagopalacharlu Garu who is also the father-in-law of 
the.third plaintiff was invested-withthe-right-of managing- the 
temple and the service inam lands and also performing the archaka 
service on behalf of the two sisters. Her case therefore was that 
she was entitled to one-half of the suit properties, that” she. had 
an equal joint interest with the third plaintiff in the suit property 
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and that consequently she was a necessary party to the suit. 
This application was resisted before the trial Court on behalf of 
the three plaintiffs who contended that in case the petition was 
allowed and the respondent was impleaded as a party, it would 
lead to a triangular fight about title and that the effect of inclu- 
ding her as a party would be to convert the suit which was one 
in ejectment into a suit based on title. They also pleaded that 
the right of the present respondent if any to the temple lands 
had become barred by limitation. These are the main conten- 
tions that are urged before me on behalf of the petitioners by 
their learned Advocate Mr. Govindarajachari. He relieson the 
English decisions reported in Moser v. Marsden! and also on 
the decision of a single Judge of this Court reported in Sri 
Mahant Prayaga Doss v. Board of Commissioners for Hindu 
Religious Endowments, Madras#, There are other reported 
cases relied on by him in support of his contention that the 
second respondent should not have been impleaded as a party to 
the suit and those are the decisions reported in Narayanaswami 
Naidu v. Subbaramulu Naidu8, Virbhadrappa Shilvani v. 
Shekabatt, Secretary of State v. Murugesa Mudaliard and 
Abdul Gafur v. Ali Miahs, 


The learned Advocate for the respondent on tine other hand 
contends that the subject-matter of the suit concerns the newly 
added party and that the suit is not a simple suit in ejectment 
but that it is a suit for a declaration that the three plaintiffs are 
solely entitled to a hereditary right to perform archaka service 
in the temple and to enjoy the service inam lands. Hecontends 
that as a joint interest in those rights is claimed by the second 
respondent her presenceas a party to the suit is necessary to avoid 
‘multiplicity of suits. In support of his contentions he relies 
mainly upon the decision in Vydianadayyan v. Sttaramayyan,? 


which -has been followed by Venkatasubba Rao, J., in the 


decision reported in Secretary of State v. Murugesa 
Muydaliars. He also relies upon the decision in M ontgamery v. 
-Foy, Morgan & Co.8, Sivarama Pillai v. Ganesarathnom 
Pillaw, Krishnaswams Naidu v. Municipal Council, BeWary10 and 


SSS a ee ea 


1. (1892) 1 Ch. 487... 2 (1926) 51 M.L.J. 148: LL.R, 50 Mad. 34. 
3, (1934) 68 M.L.J. 236. 4, (1938) 41 Bom.L.R. 249 at 256. 

. 5, ALR 1929 Mad. 443. 6. (1923) 28 C.W.N. 805. 

* 7. (1881) LLR. 5 Mad;52 ` 8. (1895) 2 Q.B. 321. 

i. 9. ALR. 1935 Mad. 353:'.'% 10. - (1937) 1 M.L.J. 597, 
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Bavajee v. Annapurnammal, I am satisfied that the contentions 
of the learned Advocate for the respondents are well founded in 
view of the main relief asked for by the three p ainliffs in their 
plaint. This, in my view, isa case in which the presence of the 
second defendant-respondent before the trial Court is necessary 
within the meaning of O. 1, r. 10 of the Civil Procedure Code 
to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the suit. Byavoid- 
ing to implead her as a party to the suit the plaintiffs are 
seeking to obtain a relief which will not completely dispose of 
all the matters in controversy involved in the suit. 


The learned Judges who decided the case reported in 
Vydsanadayyan v. Sitaramayyan,® were Sir Charles Turner, C.J. 
and Muthusamy Aiyar, J. The decision turned on the scope 
of S. 32 of the Code of Civil Procedure of 1877. Under that 
section also the Court had the power of directing a PeO to be 
made a party: 

“ Whose presence before the Court may be necessary to enable the Court 


effectually and completely to adjudicate upon and settle all the questions 
involved in the suit.” 


These are the words that occur in O. 1, r. 10 (2) of the 
present Code also. Dealing with these words the learned Judges 
say as follows: 

“Is it meant by these words that a person not originally impleaded is to 
be made a party only if the questions raised in the suit cannot otherwise be 
completely and effectually determined between the parties to the suit? or is 
it meant completely and effectually determined so that they shall not be again 
raised in that or in any other suit between the parties to the suit or any of 
them and third parties? To accept the more restricted interpretation involves 
the addition of words which we do not find in the section, namely, ‘between 
the parties to the suit’ 

This seems to me to be a somit and effective answer to 
a similar argument addressed in the present case by the learned 
Advocate tor the petitioner. Following the decisions reported 
in Vydianadayyan v. Sttaramayyan8 and Secretary of State v. 
Murugesa Mudaliar8, I therefore bold that the learned District 
Munsif acted correctly in allowing the petition of the second 
respondent to be impleaded as a party to the suit. This Civil 
Revision Petition is in the circumstances dismissed wiih costs. 
The order staying the trial before the Court below is cancelled. 


K. C. Revision Petition dismissed. 








1. A.I.R. 1929 Mad. 403 (1). 2 (1881) ILR. 5 Mad. 52 
3. AIR. 1929 Mad. 443. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

Present:—Mar. Justice Burn anp Mr. JUSTICE Stoparr. 
Paluvadi Venkatramayya alias 

Paluvadi Venkataramanayya.. Petitioner* (23rd Accused). 


Criminal Procedure Code (V of 1898), S 415—Imposition of separate 
sentences of fines—No combination of punishments within méaning of section. 

S. 415, Criminal Procedure Code, when it refers to two or more punish- 
ments is referring to two or more punishments of different kinds. ' 


Where a Sub-Divisional Magistrate passed sentences of imprisonment 
and imposed two separate sentences of fine, there is no combination of punish- 
ments in one sentence withia the meaning of S. 415, Criminal Procedure 
Code. 


- Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment. 
of the Court of Session of the Kurnool Division in C. A. No. 7 
of 1939 preferred against the judgment of the Court of the 
Sub-Divisional First Class Magistrate of i in a C. 
No. 48 of 1938. 

.K. S. Jayaram Aiyar for Petitioner. 

'' K. Venkataraghavachari for The Public Prasecutor 
(VL. Ethiraj) for the Crown. ; 

The order of the Court was made by 

Burn, J.—This s an application for revision of the order 
of the learned Sessions Judge, Kurnool, in C. A. No. 7 of 1939.. 
That appeal was presented to the learned Sessions Judge from 
the decision of the Sub-Divisional First Class Magistrate, 
Markapur, in C.-C. No. 48 of 1938. In that case the First 
Class Magistrate was dealing with twenty-four persons who. 
had been tried ‘by the Stationary Second Class Magistrate of 
Giddalore in C. C. No. 593 of 1937, The learned Sub-Magistrate 
found all the 24 accused persons guilty of rioting (S. 147 of 
the Indian Penal Code), wrongful confinement (S, 341 of the 
Indian Penal Code), assault with intent to dishonour (S. 355 of 
the Indian Penal Code) and simple hurt (S. 323 of the Indian 
Penal Code) read with S. 149 of the Indian Penal Code. He 
convicted them under those sections but considering that they 
were persons who might properly be dealt with under S. 380, 
Criminal Procedure Code, he submitted the case to the Sub- 
Divisional Magistrate under the provisions of S. 562 (1) 








* Cr], R. C. No. 418 of 1939. - 19th September, 1939, 
(Cri. R. P. No. 388 of 1939). se 
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proviso. ` The learned First Class Magistrate dealing with the 
case under the provisions of S. 380, Criminal Procedure Code, 
convicted all the 24 accused of rioting (S. 147, Indian Penal 
Code) and sentenced them for that offence to pay a fine of 
Rs. 20 each and accused Nos. 6 and 24 be convicted also under 
S. 355, Indian Penal Code and sentenced them to pay a fine of 
Rs. 25 each for that offence. The learned Sub-Divisional 
Magistrate did not say what he proposed to do with regard to 
the other convictions which had already been recorded by the 


Sub-Magistrate. But that is a matter which is not before.us 


now and we do not propose to interfere with it. 

“The appeal presented to the’ learned ` Sessions Judge’ was 
on behalf of the 23rd-accused only. He had been convicted 
only of rioting (S. 147, Indian Penal Code).and-sentenced to 
pay a fine of Rs. 20. Under S. 413, Criminal Procedure Code, 
the 23rd accused would ordinarily have no right of appeal but 
the appeal was filed on his behalf under the provisions of 
S. 415-A. It was alleged that the 6th and 24th accused, having 
been sentenced’ to pay two fines ‘of Rs, 20 and ‘Rs. 25 had a 
right of appeal under S. 415-A and therefore the 23rd accused 
having been convicted at the same trial had also a right of 


appeal. The learned Sessions Judge has held that none of the - 


24 accused had any right of appeal in this case. He therefore 
rejected the appeal referring the 23rd. accused to an application 
for revision to this Court if so advised. The 23rd accused has 
applied for revision of the order of the learned: Sessions Judge.. 

The only authority of this Court quoted by learned Counsel 
for the petitioner is the decision of Mr. Justice King in the case 
of Public Prosecutor, Madras v. Kollur Dasa Pail. That 
was a case in - which ona summary trial a first class Bench 
of Magistrates had sentenced one of several persons convicted: 
under-the Gaming Act to pay a fine of Rs. 25 for an offence 
under S. 9and a fineof Rs. 50 for an offence under S. 8. The 
persons convicted appealed to the Sessions Judge and he held: 
that an appeal lay. The learned Public Prosecutor filed a 
revision ‘petition against’ that decision-and Mr. Justicé King held: 
that the learned Sessions Judge’ s'décision was correct. 


With respect .we ‘think that, the decision of Mr. Justice King 
in that, case was wrong. ‘The .matter depends upon , the 





k poi 1. (1986) M.W.N.-213} ° 
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interpretation of S. 415, Criminal Procedure Code, which says: 


“An appeal may be brought against any sentence referred to in S. 413 or 
S. 414 by which any two or more of the punishments therein mentioned are 
combined, but no sentence which would not otherwise be liable to appeal 
shall be appealable merely on the ground that the person convicted is ordered 
to find security to keep the peace.” 

It is contended on behalf of the petitioner that the learned 
Sub-Divisional Magistrate when he imposed upon the 6th and 
24th accused two fines of Rs. 20 and Rs. 25 respectively was 
passing a sentence combining two of the punishments referred. 
to in S. 413. Now S. 413 is as follows :— 


“ Notwithstanding anything hereinbefore contained, there shall be no 
appeal by a convicted person in cases in which a Court of Session passes a 
sentence of imprisonment not exceeding one month only or in which a Court 
of Session or District Magistrate or other Magistrate of the First Class 
passes 2 sentence of fine not exceeding rupees fifty only.” 

There are two punishments here mentioned (1) imprison- 
ment and (2) fine. But it is pointed out that in S. 415 there is 
a reference to “any two or more” of the punishments mentioned. 
in S. 413 or S. 414 and since in S, 413 there are only two 
kinds of punishments mentioned and in S. 414 there is one kind 
of punishment mentioned, namely, the punishment of fine, it is 


“argued that if there are two or more sentences of fine this must 


be regarded as a sentence combining two of the punishments 
mentioned in S. 413 or S. 414. We are unable to accept this 
atgument. We are of opinion that S. 415 when it refers to two 
or more punishments is referring to two or more punishments 
of different kinds. The history of the Code is we think 
important in this connection and makes the matter clear. When 
S. 415 was just enacted there were three kinds of punishments 
provided in both Ss. 413 and 414, namely, in S. 413 a sentence 
of imprisonment not exceeding one month only, fine not 
exceeding Rs. 50 only or whipping only and in S. 414 a sentence 
of imprisoment not exceeding three months only, fine not 
exceeding two hundred rupees only or whipping only. In 
those circumstances although it might possibly be argued that 
S. 415 was to some extent superfluous, it could not be argued 
that it bad no meaning. It was clear that it meant to refer to 
sentences in which two or more different kinds of punishments 
referred to in S. 413 and S. 414 were combined. After the 
modifications in S. 413 and S, 414 introduced in 1923 it is 
impossible to attribute any real meaning to the phrase “any 
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two or’ more of the punishments therein mentioned” in S. 415 
so far as it relates at any rate to S. 414. It is clear we think 
as Mr. Justice Edgley stated in the case of Kali Charan v. 
Adhar Mandalı that S. 415 has no application in a case in 
which two non-appealable sentences of fine have been passed 
and the aggregate amount of fine does not exceed Rs. 50. 
Learned Counsel for the petitioner has relied upon two decisions 
of the Oudh Chief Court reported in Kandhai v. King Emperors 
and Makrand Singh v. Ganga’ and also upon the decision of Mr. 
Justice Cuming in the case reported in Akabbar Ali v. Emperors, 
With respect we are not able to agree with those decisions. We 
prefer the opinion of Mr. Justice Mitter in the case reported in 
Nawabali Haji v. Jainab Bibis and the view of the learned Chief 
Justice of Bombay and Mr. Justice Crump in the case reported 
in Shidingappa v. Emperor®. Our decision can be rested 
upon the words of S. 415 itself. It is not possible in this case 
to say that the learned Sub-Divisional Magistrate has passed 
any sentence by which any two or more of the punishments 
tientioned in S. 413 are combined. The learned Sub-Divisional 
Magistrate did not combine any of the punishments in either of 
the sentences that he imposed. He imposed two separate 
sentences of fine. There is no combination of punishments in 
one sentence within the meaning of S. 415, Criminal Procedure 
Code. We think therefore that the learned Sessions Judge was 
correct and that this application for revision must be dismissed. 


Learned Counsel for the petitionerhas attempted to persuade 
us to interfere in revision finally against the order of the learned 
Sub-Divisional Magistrate. That is not the prayer in the petition 
which is for revision of the order passed by the learned Sessions 
Judge. But in so far as this is concerned we observe that the 
grounds taken for saying that the learned Sub-Divisionat 
Magistrate was wrong in convicting the 23rd accused (present 
petitioner) are all grounds of fact and not connected with 
any question of law. Learned Counsel points out that the 
Sub-Magistrate who tried the case recommended that all the 
accused should be dealt with under S. 562, Criminal Procedure 
Code. But the learned Sub-Divisional Magistrate has given 





J, (1938) 43 C W.N. 360. 
2. (1931) LL.R. 7 Luck. 501. 3. (1937) LL.R. 13 Luck. 618. 
4. (1931) LL.R, 59 Cal. 19. 5. (1932) I L.R. 59 Cal, 1131. 
6. ALR. 1926 Bom. 416. 
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reasons for noi dealing with them under that section and we do- 
not think that there are sufficient grounds for interfering with 
the exercise of his discretion. Wecannot interfere with the 
conviction on the facts. The 23rd accused was convicted of 
rioting and let off with a fine of Rs. 20 which cannot be sa 
to be excessive. 

` This petition is therefore dismissed. 

K. C. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE WADSWORTH. 

Tholpetti Koloor Kalappan Shetti’s 





son Mondan Shetti .. Appellant* (Defendant) 
v. ; 
Ammani Nanchu Shetti’s daughter ; Mee 
, Thimmi Avva and another .. Respondents (Plaintiffs). 


Hinds Law—Morriage with girl, not o virgin—Validity—Docirine of 
factum valet—Applicability. 

According to ordinary practice Hindus of the higher’ caste married 
virgins, but if a Hindu chose to marry a girl who was not a.virgin and whom 
he knew not to be a virgin, he could not use that fact as a ground for tréating 
the marriage null and void. The doctrine of factum valet might well. be 
called in aid. ; K , 

Second appeal against the decree of the District Court of 
North Malabar in A. S. No. 223 of 1935 preferred against the 
decree of the Court of the District Munsif of Riihuparamta $ in 
O. S. No. 295 of 1934. 

P. Govinda Menon for Appellant. - 

O. T. G. Nambiar and $. V enkatachala Sastri for Respon 
dents. ‘ 

The Court delivered the following 
‘  Jopement.—This appeal arises out of'a suit for mainten- 
ance. The appellant (the husband) raises the contention that 
his marriage with the first plaintiff is invalid because the first 
plaintiff was pregnant at the time of her marriage; consequently 
her daughter the second plaintiff must be deemed to be’ an 
illegitimate child. 

The lower appellate Court has found as a fact that the first 
plaintiff was pregnant at the time of her marriage, that she wag 
pregnant by the defendant himself and that the marriage was 
none the less valid, the parties being Sudras. It seems to me 





*S. A No. 673 of 1936. ‘ 13th Oćtober, 1939. 
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not quite clear whether in fact the parties, who belong to the 
caste known as Edanatan Shettis, are Sudras or Vaisyas, 
strictly speaking. But I am of opinion that this question has no 
bearing on the point to be decided. The learned District 
Munsif propounded a rule, for which he quotes no authority, 
that one of the essential conditions of a valid Hindu marriage 
is that the bride should be a virgin. The learned District Judge 
says that there is no objection under the Hindu law governing 
Sudras to a pregnant woman marrying, quoting the well-known 
passage in Manu to the effect that when a man marries a woman 
who is pregnant, the male child of her womb belongs to the 
bridegroom and is called “the son received with the bride”. 
The practice recognised in that passage is described by Mayne 
as now obsolete. Granting that it is no longer the practice—at 
any rate among the higher castes—for a pregnant woman to be 
married with the approval of the community and her offspring 
to be recognised as legitimate regardless of its paternity, it is 
going a long way to say that if a girl hasbeen regularly married 
and it is subsequently found that she was pregnant at the time 
of her marriage or was not a virgin, the marriage becomes 
void; and it is going still further to say that, when a man has 
married a girl with due formalities, he himself having had an 
irregular connection with that girl before marriage, he is entitled 
to repudiate the marriage on the ground of the lack of virginity 
of: the bride. No authority “has been quoted before me in 
Support of the rule that a marriage by a Hindu with a girl who 
is not a virgin is void. It seems to me most undesirable to lay 
down such a rule unless it is supported by the most ample 
authority, for it-would open the door to scandalous allegations 
brought by persons anxious to get rid of an unwanted wife. 
Still more undesirable is it to allow a husband, in defence to a 
suit for maintenance by a deserted wife and child, to adduce 
evidence that he made the bride pregnant before he married her 
and that therefore the marriage is void. I know of no rule of 
Hindu Law whereunder a marriage can be declared void merely 
on the ground that the bride was not a virgin at the time that 
she.was married. I grant that the ordinary practice is for 
Hindus of the higher castes to marry virgins. But if a Hindu 
chooses to marry a girl who is not a virgin and whom he knows 
not to be a virgin, he cannot, in my opinion, use this fact as a 
ground for subsequently treating the marriage as null and void, 
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It is suggested that a statement in the cross-examination of 
the plaintiffs’ second witness that a pregnant woman cannot be 
married, might be sufficient evidence of a special custom to that 
effect in the particular caste. There are grave objections to this 
contention. Firstly, the witness himself qualifies that statement 
by saying that such a marriage would be valid if the pregnancy 
was by the future husband., Secondly, it would take much 
more than the isolated statement of a single witness made in 
cross-examination to establish a valid custom as prevailing in 
the caste. Thirdly, even if it be the rule’ that a pregnant 
woman cannot be married, it does not by any means follow that 
a marriage celebrated in contravention of this rule would be 
null and void, for the doctrine of factuim valet might well be 
called in aid. 

The appeal is dismissed with costs. 

K. S. 





Appeal dismissed. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sin AtFreep Henry Lionet Leacu, Chief 
Justice, Mr. Justick MOCEETT AND MR, JUSTICE KRISHNA- 
SWAMI AIYANGAR, 


Karinagisetti Chennappa .. Appellani” (Plaintif) 
v. 
Karinagisetti Onkarappa .. Respondent (Defendant). 


Limitation Act (IX of 1908), S. 21 (1)—Hindu Law—Paternal grand- 
mother nearest living relaiion of minor—If “lawful guardian” —Endorsement 
by—If saves limitation agotast minor. 

No member of the family other than the father or the mother has been 
recognised as having the right of guardianship. 

Seethoramamma v. Appiak, (1925) 50 M.L.J. 689: LLR. 49 Mad. 768, 
overruled. 

Kristo Kissor Neoghy v. Kadermoye Dossee, (1878) 2 C.L. R. 583; Mat. 
Bhikuo Koer v. Mst. Chamela Koer, (1897) 2 C.W.N. 191; Inre Gulbat and 
Labai (1907) LL.R. 32 Bom. 50 and Ranganayaki Ammol v. Romanuja 
Aiyangar, (1911) 21 M.L.J. 600: LL.R. 35 Mad. 728, approved. 

Thayammal v. Kuppanna Koundan, (1914) 27 M.L.J. 285: I.L.R. 38 Mad. 
1125, not followed. 

So on the death of the parents, neither by Hindu Law nor by custom is 
the grandmother recognised as the lawful guardian of the minor [ Surayya ve 
Subbamma, (1927) 53 M.L.J. 677 overruled] and endorsements of payments by 
the paternal grandmother cannot bind the minor and save limitation. 


Nagayya v. Narasayya, (1938) 2 M.L.J. 501, applied. 


— 





* S. A. No. 318 of 1935. o> 2nd October, 1939. 
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Appeal against the decree of the District Court of Bellary 
in A. S. No. 59 of 1933 preferred against the decree of the 
Court of the District Munsif of Bellary in O. S. No. 484 of 
1932. 

A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 

K. Srinivasa Rao for Respondent. 

The Court delivered the following 


~ Juoements. The Chief Justice—This appeal raises the 
question whether the paternal grandmother of a Hindu minor 
is his lawful guardian when she happens to be his nearest living 
relation. From 1917 to 1924 the respondent’s father had on 
various occasions borrowed money from the appellant. On the 
18th September, 1924, an account was taken and it was found 
that the respondent’s father owed the appellant an aggregate 
sum of Rs. 3,825 for which he executed a promissory note. 
The instrument was not properly stamped and therefore was 
not admissible in evidence. Realizing the defect the appellant 
filed a suit in the Court of the District Munsif of Bellary for 
relief on the basis of a settled account. The date of the institu- 
tion of the suit was 16th July, 1932, and unless the appellant 
was entitled to rely on certain endorsements on the promissory 
notes his suit was time barred. I should mention that the 
respondent’s father had died on the 4th October, 1924, and the 
suit was against the respondent as his legal representative. The 
respondent’s mother had predeceased his father and on his 
father’s death Neelamma, his paternal grandmother, took charge 
of his property. On the 6th September, 1927, she paid to the 
appellant a sum of Rs. 70 in reduction of the interest due on the 
loans and made an endorsement to this effect on the promissory 
note. On the 10th November, 1927, the District Court of 
Bellary acting under the provisions of the Guardians and 
Wards Act appointed one Basappa the guardian of the minor’s 
property. On'the 18th February, 1928, Basappa paid a sum in 
reduction of the amount due and made an endorsement on the 
promissory note recording the fact of payment. On the 18th 
July, 1929, Neelamma made another payment in reduction of 
the debt and this was also followed by an endorsement on the 
instrument. Basappa was then alive and was still the lawful 
guardian of the respondent, but he died a month later. The 
last payment to the appellant was made by Neelamma on the 
25th August, 1929. This was a sum of Rs. 1,000 paid towards 
0. 


Leach, CJ. 
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the principal. Again she made an endorsement on the promis- 
sory note recording the fact of payment. In order to save 
limitation the appellant has ‘to rely on the endorsements made 
by Neelamma on the 6th September, 1927, and on the-25th 
August, 1929. The District Munsif and on appeal the District 
Judge of Bellary held that the suit was time barred, The 
appellant then filed this second appeal which has been placed 
before a Full Bench in view of conflicting decisions of this 
Court bearing on the question whether Neelamma was under 
Hindu Law the lawful guardian of the minor when she made 
these particular endorsements. 

S. 20 of the Indian Limitation Act states that where 
interest on a debt is, before the expiration of the prescribed 
period, paid by the debtor or his agent duly authorised in this 
behalf, or where part of the principal of a debt is, before the 
expiration of the prescribed period, paid by the debtor or by his 
agent, a fresh period of limitation shall be computed from the 
time when the payment was made; provided that,.save in the 
case of a payment of interest made before the 1st January, 
1928, an acknowledgment of the payment appears in the hand- 
writing of, or in a writing signed by the person making the 
payment. S. 21 (1) states that the expression “agent duly 
authorized in this behalf” includes the person’s lawful guardian. 
The fact that Neelamma was the de f acto guardian of the minor 
would not help the appellant. It was expressly held by a Bench 
of this Court (Madhavan Nair and Abdur Rahman, JJ.), in 
Nagayya v.'Narasayya}, that an acknowledgment of a debt 
made by a de facto guardian of a minor “does not prevent the 
debt from being time barred. This decision followed a previous 
decision of this Court to the same effect. The’ wording of 
5. 20 and S. 21 of the Limitation Act leaves no room for doubt 
that this decision is correct. The appellant, however, says that 
Neelamma was the lawful guardian of the minor, except during 
the period when Basappa was acting in pursuance of the ordet 
passed under the Guardians ‘and Wards Act `` 

In support of this contention the learned Advocate for the 
appellant has relied on a passage in the edition of Strange’s 
Hindu Law” published i in 1864, 4th edition and a passage in 
Macnagliten’ § “Principles and’ Precedents’ of Hindu ` Law” 
quoted in Kristo Kissor N coghy v. ' Kådermoye Dossees. The 


tn raei anne ee 
1. 11938) 2 M.L.J. 501. | 1,7. 1% (1878) 2 CÈR. 583, `. 
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passage from Strange is at page 72 and reads as follows :— 


` “The natural guardians of a minor are, first his father, then his mother, 
elder brother, paternal relatives and maternal relatives.” 


The passage from Macnaghten is in these words :— 


“A father ia recognised as the legal guardian of his children, when he 
exists; and when the father is dead the mother may assume the guardianship. 
In default of her, an elder brother of a minor is competent toassume the 
guardianship of him. In default of such brother, the paternal relations 
generally are entitled to hold the office of guardian; and failing such relatives, 
the Office devolves on the maternal kinsmen, according to their degree of 
proximity ; but the appointment of guardians universally rests with the lag 
power.” 

The learned Advocate would have it that these passages 
bust be accepted as authoritative support for the proposition 
that the legal guardianship devolves upon the nearest paternal 
rélative and in default of a paternal relative on the nearest 


maternal kinsman. I am not prepared to accept this argument. 


I consider that it is contrary to principle and accepted authority; 


It is comnion ground that the ancient texts of Hindu Law 

do, not provide for the management of a minor's property 
beyond stating that the guardianship shall rest with the King. 
The position of the King i is now taken by the Court. Custom 
has, however, recognised that the father of a Hindu minor, and 
on his death the.minor’s mother, is entitled to the guardianship 
of the minor’s estate. This has been accepted from time 
immemorial so universally that the right of the father or of the 
mother as the case may be cannot now be disputed, but it 
appears to be equally clear that custom hasnot extended the rule 
beyond the mother. In the case of Kristo Kissor Neoghy v. 
Kadermoye Dosseei, Garth, C. J., referring to the passage from 
Macnaghten which I have quoted said :— 
i “We do not think that this passage means that all the persons therein 
mentioned have in turn an absolute right to take upon themselves the guar- 
dianship of a minor, without any permission or authority, from the ruling 
power. If it. did mean this, the authorities cited would not appear to support 
it” 


Garth, c. i hen went on to point out that Jagannaiha, 
one of the authorities cited, after quoting from Manu this 
passage: i 

“The King should patie property which descends to an infant by 


inheritance, until he returns from the house of his preceptor, or until he has 
passed his ininority,” aoe j 








1, (1878) 2.Ç.L.R. 583. 
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and from the Ratnacara this statement :— 

“Wealth which descends to an infant by inheritance, and becomes the 
property of the minor, let the King guard; that is, let him protect it from the 
other heirs,” 
had proceeded to add these observations of his own: 

“Consequently, the meaning is, let him (the King) act in such manner 
that other heirs may not take the whole, defrauding the infant who is incapa- 
ble for non-age of conducting his own affairs; or the sense may be, let him 
commit the share of the minor in trust to any one co-heir or other guardian.” 

There is here authority that no one in the family is entitled 
as of right to act as the guardian of the minor. The right to 
act then depended upon the decision of the King. The judgment 
in Kristo Kissor Neoghy v. Kadermoye Dossee1 is of special 
importance in the present case as it related to a contest between 
the paternal grandmother and the paternal uncle on the one side 
and the maternal grandmother on the other for the custody of a 


‘minor. The Court held that none of them was entitled to claim 


custody as the lawful guardian. 


The judgment in Kristo Kissor Neoghy v. Kadermoye 
Dossee! was accepted as correctly stating the law in Mst. 
Bhikuo Koer v. Mst. Chamela Koer’, which was also decided 
by the Calcutta High Court. This was a case under the Guardians 
and Wards Act and the contesting parties were the maternal 
grandmother and step-sister of a minor who were his nearest 
relatives. Trevelyan and Stevens, JJ., held that there was not, 
even before the Guardians and Wards Act was passed, any one 
other than the father or the mother who had an absolute right 
to the custody of a Hindu minor. 


Kristo Kissor Neoghy.v. Kadermoye Dosseel has been 
cited with approval in two decisions of this Court. Ranga- 
nayakt Ammal v. Ramanuja Aiyangars and Thayammal v. 
Kuppanna Koundant. In the latter case Sadasiva Aiyar, J., 
following Kristo Kissor Neoghy v. Kadermoye Dosseei and 
Mst. Bhikuo Koer v. Msi. Chamela Koer*, held that under 
Hindu Law nobody else than the father and mother of a minor 
“with probable exceptions in favour of the elder brother 
and the ‘direct male and female ancestors of the minor”, 
is entitled as a matter of natural right to be and to act as 








1. (1878) 2 CL. R. 583. . i 2. (1897) 2 C.W.N. 191. i 
3. (1911) 21 M.L.J. 600: LL.R. 35 Mad. 728. 
4. (1914) 27'M.L.J. 285: LL.R. 38 Mad. 1125. 
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guardian of a minor’s person and properties. ` Recourse must, 
he said, be had to the Court (representing the rights of the 
King which are paramount to even the rights of the parents) 
where there is no natural guardian alive. It was not indicated 
how exceptions might arisein favour of the elder brother or the 
direct male and female ancestors of a minor and the decision 
cannot be taken as going really beyond what was decided in the 
two Calcutta cases.In Seetharamamma v. Appiah, Viswanatha 
Sastriar, J., expressed the opinion that there is nothing in 
Hindu Law “which limits guardianship only to the father, the 
mother, and, failing them, the King”. This statement cannot 
be accepted as correctly stating the position as I have already 
pointed out the Hindu Law, in so far as it is to be gathered 
from the ancient texts only provides for the King having charge 
of a minor’s property. There is nothing to be-found in the 
ancient writings which can be interpreted as giving the father 
or the mother any right to guardianship. Their present rights 
in this respect are based merely on custom. 


In Surayya v. Subbammas, Devadoss and Jackson, JJ., went 
very far and it is this decision which has caused this appeal to 
be placed before a Full Bench. They decided that under the Hindu 
Law, in the absence of the father and the mother, the paternal 
grandmother is the natural guardian of the grandchildren. 
They said that there was no direct authority for the contention 
that the paternal grandmother was not the natural guardian of 


her grandchildren in the absence of their: father and mother, - 


but they did not consider the bearing of the two Calcutta cases 
to which I have referred. The basis of their decision that 
the paternal grandmother is~ the natural guardian of her 
grandchildren is to be gathered from this statement in the 
judgment: 

“Considering the habits and customs of the people of this part of the 
country, there is no reason why the paternal grandmother should not be 


considered as the natural guardian of her grandchildren in the absence of 
their father and their mother.” 


The short answer to this statement is that neither by Hindu 
law’ or custom is the grandmother recognised as the lawful 
guardian of the minor. No member'of.the family other than 
the father or the mother has been recognised as having the 
tight of guardianship and ths statement receives full support 





1. (1925) 50 M.L.J. 689: LL‘R. 49 Mad, 768.2. - (1927) 53 M.L.J. 677. 
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from Mayne, 10th edition, page 299, from Mullah’s Principles 
of Hindu Law, 8th edition, page 565, and from Trevelyan’s 
“Hindu Law”, 3rd edition, page 231. The Bombay High Court 
in effect expressed the same opinion in In re Gtlbat and Lilbail, 
Of course, all other things being equal the nearest relative of 
the minor should have the position of guardian but if the father 
and the mother have died no relative can become the lawful 
guardian without an order of the Court. 

I hold that the Courts below were right in refusing to re- 
cognize Neelamma as the guardian in law of the minor and in 
rejecting the claim that her endorsements bound him. It 
follows that I consider that Surayya v. Subbamma? was wrongly 
decided and therefore should not be followed. 

I would dismiss the appeal with costs. 


Mocketi, J.—I entirely agree and am only adding a few 
words in view of the fact that we are differing from a Bench of 
this High Court. After the very full investigation into this 
subject which has been made to-day—the learned Counsel for the 
appellant referred to all the relevant decisions,—lI think it is clear 
that at least at some period of time which it is difficult to fix, the 
only guardian of a minor was “the King”, as he is so described 
in the texts. But to-day undoubtedly it cannot be argued that 
the father and in his absence the mother are not the legal 
guardians. They have been so recognised by usage and custom. 
Indeed the position of the father is impliedly recognised by 


. statute under S. 19 of the Guardians and Wards Act. How all 


thiscame about‘is attractively put in the latest edition of Mayne 
on Hindu Law, paragraph 231 at page 299. The learned author 
envisages the natural delegation to the parents by the King of 
duties so intimately affecting their son, but that idea, as has been 
pointed out in the authorities to which my Lord has referred, 
although now having attained the force of law, has never been 
extended beyond the parents by the Courts with the exception 
of the decision in Swrayyav. Subbammas. In the case of 
persons other than the parents, an express delegation or appoint- 
ment is required and this has been done and is to-day done 
through the machinery of the Court of Wards. With all respect, 
I think the learned Judges who decided Surayya v. Subbammas 
confused the two positions, namely, a consideration as to who 





1. (1907) LL.R. 32 Bom. 50, 2. (1927) 53 M.L.J 677. 
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was the most desirable person to be appointed as guardian of a 
minor with a consideration of whether desirability constituted 
a person a legal guardian automatically. The difference between 
the two positions is fully recognised by Davar, J., in In re 
Gulbat and Liibati and it seems to me that if these two distinc- 
tions are kept apart, this subject presents very little difficulty. 
Desirability can only be relevant in an application to remove 
the father or mother or in an application to appoint some one 
else. I agree that the decision of my learned brothers, Devadoss 
and Jackson, JJ., in Swrayya v. Subbamma? is not in conformity 
with authority and that this appeal must be dismissed with 
costs. 

Krishnaswami Atyangar, J.—It is scarcely necessary for 
me to add anything after, if I may say so with the utmost 
respect, the full and elaborate consideration that the matter has 
received at the hands of my Lord. The question in short is 
whether a paternal grandmother can by reason of her relation- 
ship alone be held to be a lawful guardian within the meaning 
of S. 21 of the Indian Limitation Act. She may in a sense be 
regarded as a natural guardian as her relationship to the minor 
is so close that she may be expected naturally to watch over 
and guard his interests. It is however better to avoid the use 
of the expression for the present purpose, as we are not 
concerned with finding whether in the ordinary course of nature 
she is or is not a fit and proper person to protect the minors’ 
interests in the absence of a nearer relation. The statute has 
used the expression lawful guardian and the introduction of the 
term natural guardian can scarcely elucidate discussion, but on 
the contrary may divert the attention. 

The Act does not define the expression “lawful guardian”. 
But it is obvious, that we must resort to the personal law of 
the minor or to other enactments if any to ascertain its meaning. 
The only enactment having a bearing is the Guardians and 
Wards Act, 1890, which does no more than define the word 
guardian, simpliciter. We have therefore to fall back on the 
personal law of the minor, namely, the Hindu law to get at the 
meaning of the expression with which we are concerned. Ifa 
person has been appointed or declared a guardian by Court 
under the Guardians and Wards Act, he or she is undoubtedly 
a lawful guardian. The difficulty arises.only when no such 


1, (1907) LL.R. 32 Bom. 50. 
2. (1927) 53 ML.J. 677. 
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appointment has been made. A lawful guardian can be no 
other than a person whom the law invests with the right and 
duty of protecting the property of the minor. Such a person 
is generally described as a de jure guardian, in contrast toa 
de facto guardian. The law does make areal distinction between 
a de jure guardian and a de facto guardian. A de facto 
guardian may be a relation or even a mere intermeddling 
stranger who in fact assumes:the management of a minor’s 
property though in law he or she has no authority to do so. It 
is consequently impossible to regard him as a lawful guardian, 
notwithstanding the fact that by reason of the decision of 
Courts, the acts of a de facto guardian bind the estate of the 
minor, if done under the pressure of necessity or for the clear 
benefit of his estate. 

There is in the texts of Hindu law no warrant for 
regarding a paternal grandmother or indeed even the parents 
themselves for that matter, as the lawful guardians of a minor 
entitled to manage his property as of right. The texts bearing 
upon the point are few, and do not throw any direct light on 
the point under consideration. They only seem to establish the 
proposition that it is the King alone who as parens patriae is 
the universal and supreme guardian of all the minors and their 
estates in the Kingdom. He of course has the power to delegate 
bis authority and to appoint guardians, and that power is now 
vested in the Courts established by law by a process of legislative 
delegation, if I may so call it. As has been pointed out- by 
my Lord, the parents ‘of a minor have been so long and so 
consistently regarded as lawful guardians by the Courts no less 
than by the community that an exception in their favour must 
te held.to have been engrafted on the primeval law of the 
Hindu text writers. The father and in his absence the mother 
‘must accordingly be regarded as lawful guardians, not requiring 
an appointment for acting as such, and this has now to be 
treated as an integral rule of the law itself. But such a custom 
‘is wholly lacking in the case of other remoter relations -not 
excluding the paternal grandmother however much they may 
“be “jnterested in the welfare of the minor. In the passages 
‘cited from Macnaghten and Strange, there would seem to be 
at the first luok a statement of the order of lawful guardianship 
“which includes other.relations.besides the. father and the mother. 
It is however clear to my mind that the enumeration was not 
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intended to declare the persons to be recognised as lawful 
guardians under the Hindu law without reference to an appoint- 
ment by Court. It seems to me that it will be more in consonance 
with the spirit of the law to hold that what was intended by the 
enumeration was but an indication of the order of preference 
which the Court should bear in mind in making the choice of a 
guardian among the available relations, the dominant considera- 
tion being the welfare of the minor. It follows that neither 
the paternal grandmother nor any other relations beyond the 
mother can be regarded as possessing an inherent right to act as 
lawful guardians for the purposes of S. 21 of the Limitation 
Act. 1 have the less hesitation in assenting to this view, as I 
consider that it will tend to the better protection of the minors’ 
properties than if I were to hold that a series of relations 
commencing from the elder brother and including the paternal 
and the maternal relations have the inherent right directly and 
without an appointment by the Court to assume charge of a 
minor’s estate and proceed to keep alive debts on his behalf. 
Such an expansion of the rule is, it seems to me, fraught with 
dangerous consequences, and in the absence of binding authority, 
should not be upheld. I concur in the judgment just now 
pronounced by my Lord. 
K.S. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 
PRESENT:—Lorp RUSSELL or KILLOWEN, Lorn ROMER 
AND SIR GEORGE RANKIN. 


Keshardeo Chamria 
v. 
The Commissioner of Income-tax, Bengal .. Respondent. 


Indian Income-tax Act (XI of 1922), S.41—Consent decree in action over 
title to property— Agreement between parties to share rents ond profits— Party 
in receipt of such share—Whether to be assessed under S. 41 as managers 
appointed by order of Court. 

By a consent decree made in May, 1930, it was provided inter alia that 
E. C. and R. were each entitled to one half of the properties in question, and 
that a partition of the properties into two equal shares should be made 
accordingly—the division of the immovable properties to be made by metes 
and bounds. In July, 1930, an order was made in the suit appointing the 
Official Receiver as receiver-of the rents and profits of the immovable pro- 
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pertles, with power to divide the income between K.C. and R. The Official 
Receiver never took possession under that order, and in April, 1931, on K.C.'s 
petition, an order was made discharging the Official Receiver from further 
acting as receiver of the properties, the parties having meanwhile agreed 
that the Official Receiver should not take possession of the properties, that 
they should divide ðr invest the proceeds of the rents, and that either 
should be at liberty to apply for reappointment of the Official Receiver in 
the event of certain disagreements between them. That arrangement remain- 
ed in force until August, 1933, when the Official Receiver was again appoint- 
ed. He obtained possession in February, 1934, the parties having meanwhile 
divided receipts equally between them. K.C having objected to assessments 
to income-tax made upon him for the years ending 31st March, 1934 and 1935, 
in respect of his receipts from the properties in question, contending that 
the assessments should have been made on him asa manager of the pro- 
perties under S, 41 of the Income-tax Act, 

Held, that that section had no application to the case inasmuch as K.C. 
and R. were never appointed receivers or managers of the properties, the 
order of April, 1931, neither doing so nor purporting todo so. The assess- 
ments were accordingly rightly made. 


Appeal from a decision of the High Court at Fort William, 
Bengal, dated 4th March, 1937 (Costello and Panckridge, JJ.) 
on a reference to it by the Commissioner of Income-tax, 
Bengal, under S. 66 (2) of the Indian Income-tax Act, 1922. 


The facts are fully set out in the judgment of the Board. 
Sir T.J. Strangman, K.C. and J.M. Pringle for Appellant. 
J.M. Tucker, K.C. and Hubert Hull for the Crown. 


9th May, 1939. Their Lordships’ judgment was delivered by 


Lord RussELL oF KILLOWEN.—In this case the appellant 
appeals from a judgment of the High Court of Judicature at 
Fort William in Bengal ona reference to it by the respondent 
under S. 66 (2) of the Indian Income-tax Act, 1922. 


The question referred was framed thus :— 


“Whether in the circumstances described abore the present assessee and 
Rai Bahadur Ramprotap Chamria were the managers of the properties 
appointed by or under any order of a Court within the meaning of S. 41 of 
the Indian Income-tax Act and whetHer in the facts and circumstances given 
above the Income-tax Officer acted illegally in assessing the present assessee 
in respect of his share of the property ?” 
The relevant facts and circumstances, which appear in the 
statement of case, must be stated. 


In the year 1929, the appellant instituted a suit in the 
High Court at Calcutta (No. 183 of 1929) against one 
Ramprotap, and a minor grandson of Ramprotap, alleging that 
he was the adopted son of Ramprotap’s deceased brother 
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Amloke Chand. By way of relief he claimed declarations that 
he was the son of Amloke Chand, and that he was entitled 
jointly with Ramprotap to certain properties specified in a 
schedule attached to his plaint. He also asked for an enquiry 
as to what other properties were joint and for partition. On 
the 23rd May, 1930, a consent decree was made in the suit. 
The decree recited that the terms of settlement set forth in the 
schedule thereto had been agreed to by the adult parties and 
the guardian ad hitem of the infant defendant, and that the 
Court was of opinion that it would be for the benefit of the 
infant defendant that the decree should be made. The opera- 
tive portion of the decree, so far as relevant, ran thus :— 


“ Itis declared with the consent of the adult parties and the guardian- 
ad-litem of the infant defendant by their respective counsel that the said 
terms ought to be carried out and the same are ordered and decreed accord- 
ingly and it is further declared with the like consent that the plaintiff is 
entitled to one equal half part or share of the residue of the joint estate 
mentioned in the said terms after setting apart the sum of Rupees Eleven lacs 
for allotment to the said Rai Bahadur Ramprotap Chamria in terms of cl.2 
of the said terms and also setting apart premises No. 178, Harrison Road, 
and No. 71, Cross Street, in terms of cl.4 of the said terms (the same into 
two equal parts or shares being considered as divided and hereinafter refer- 
red to as the said properties) ann that the defendant Rai Bahadur Ramprotap 
Chamria is entitled to the remaining equal half part or share thereof. And 
it is further ordered and decreed with the Like consent that a partition be 
made of the said properties with the appurtenances into two equal parts or 
shares and that a commission do issue directed to Rai Bahadur Badridas 
Goenka and Radhakissen Chamria both named in the said terms for. the pur- 
poses also mentioned therein and itis further ordered and decreed with the 
like consent that the said Commissioners do take an account subject to the 
conditions mentioned in the said terms of the joint properties (including the 
loss and profits of the business carried on by Rai Bahadur Ramprotap 
Chamria) and submit a separate report along with the return hereinafter 
mentioned and make a division of the said properties into two equal parts or 
shares and as regards the immovable properties make the same by metes 
and bounds where they shall see occasion with power to them to award com- 
pensation in money by way of equalising the said partition and all deeds and 
writings relating to the said properties in the custody or power of any of the 
parties areto be produced before the said Commissioners upon oath or 
solemn affirmation as the said Commissioners shall direct. And itis further 
ordered and decreed with the like consent that the said Commissioners be at 
liberty to examine witnesses upon oath or solemn affirmation and do take the 
depositions in writing and return the same with the said Commission. And it 
is further ordered and ‘decreed with the like consent that the said Commis- 
sioners do allot one equal half part or share of the said properties to the 
plaintiff to be held and enjoyed by him in severalty and the remaining one 
equal half part or share thereof to the said defendant Rai Bahadur i ed 
tap Chamria to be held and enjoyed by him in severalty.” 
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In fact the scheduled terms of settlement did not mention 
any specific items of the joint estate, although they provided 
for partition “of the joint properties as mentioned above.” 

On the 28th July, 1930, an order was made in the suit 
whereby the Official Receiver was appointed receiver “of the 
rents, issues and profits of the immovable properties belonging 
to the parties to this suit in the plaint in this suit mentioned,” 


-with liberty to divide the income into two equal shares and to 


pay one equal share to the appellant and Ramprotap respectively. 
The Official Receiver, however, never took possession under 
that order; and on the 2nd April, 1931, an order was made om 
the appellant's petition in the following terms :— 

“Tt is ordered that the said order dated the 28th day of July last do 
stand varied in the manner indicated in the Schedule heretinder written and 
itis further ordered without prejudice to the rights of either party to apply 
to the Court for the re-appointment of the said Official Receiver as the 
Receiver of the properties mentioned in the said Schedule (hereinafter 
referred to as the said properties) in the circumstances and on the conditions 
also mentioned in the said Schedule and the said Official Receiver be and he 
is hereby discharged from further acting as the Receiver of the said proper- 


- ties.” 


The schedule to that order contained a copy of para. 5 of 
the appellant’s said petition which stated that since the order of 
the 28th July, 1930, the parties had agreed as follows :— 


“(a) that the Official ‘Receiver shall not take possession of the following 
immovable properties and shall, without prejudice to the right of either 
party to apply for reinstatement of the Receiver, be discharged from acting 
as Receiver in respect of such properties:—[Then followed a list of the 
properties which included all the properties relevant to this appeal ] 

(6) that the plaintiff (present assessee) and the defendant Ramprotap 
are jointly given liberty to realise the rents of the above properties on joint 
receipts, duly to make the necessary expenses thereout and to file rent suits, 

“(c) that the documents of title be kept in joint custody of the plaintiff 
Keshardeo and the defendant Ramprotap, 

“(d) that Ramprotap and Keshardeo are also given liberty to invest the 
money which will come to their hands or divide the same equally, 

“(e) that liberty be given to either party to apply for an order for re- 
appointment of Receiver of the rents, issues and profits of the abovenamed 
properties without any objection on the part of the other party in the event 
of their not being able to agree as to collections, disbursements, investments 
or distribution of the said rents, issues and profits and on such application 
being made by either party the other party shall consent to such appoint- 
ment.” : 

The arrangement so provided for remained in force until 
the 23rd August, 1933, when on the application of the parties, 


the Official Receiver was again appointed receiver. He did not, 
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however, obtain possession until about the 24th February, 1934. 
The appellant and Ramprotap, while in possession, divided the 
receipts between themselves in equal shares. 

When called upon for a return of his income for the year 
ending the 31st March, 1933, for the purpose of assessment for 
the year ending the 31st March, 1934, the appellant (on the 31st 
July, 1933), under the head “Property” made a return of Nil, 
stating that “the properties are in the hands of the Official 
Receiver and Joint Managers appointed in suit No. 183 of 1929 
from whom the petitioner has not obtained his share”; and also 
that “the income from properties . . . are liable to be 
assessed in the hands of the Receivers under S. 41 of the Act.” 
The Income-tax Officer nevertheless assessed his total income at 
the figure of Rs. 48,628, which included a sum of Rs. 33,920 
under the head “Property” in respect of properties specified in 
the schedule to the plaint, and in the schedule to the order of the 
2nd April, 1931. The appellant appealed against this assess- 
ment, alleging that the assessment was wrong, as the properties 
“are in the hands of the Official Receiver appointed in suit 
No. 183 of 1929,” and further alleging that the assessment was 
wrong on the ground that his title, as claimed by him to the 
extent of a half share in respect of the properties, was disputed 
by Ramprotap. 

In regard to the assessment of the appellant for the 
following year ending the 31st March, 1935, the same procedure 
took place. The appellant returned Nil under the head 
“Property,” alleging that the assessment should be made under 
S. 41 of the Act and that his title was in dispute. His total 
income was assessed by the Income-tax Officer at Rs. 54,558, 
which included a sum of Rs. 28,177 under the head “Property” 
in respect of the same properties as before; and the appellant 
appealed against that assessment. ~ 

The Assistant Commissioner dealt with both appeals 
together, and confirmed both assessments. It is clear from the 
confirmation order, which contains the grounds of his decision, 
that the matter was throughout dealt with on the footing that 
the appellant was the owner of an undivided half share of the 
properties in question, and that the contention raised on behalf 
of the appellant was that the assessments in respect of the 
properties should have been made under S. 41 of the Act on the 


appellant and Ramprotap in respect of the entirety, and not 
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upon each separately in respect of a moiety. The contention of 
the appellant’s pleader is stated thus—*that according to an 
order of the Honourable High Court the management of the 
Properties in question were taken away from the Official 
Receiver and made over to the assessee and Ramprotap whereby 
the two parties were authorised to collect rents jointly and meet 
the necessary expenses. It is therefore argued that the income 
was not allocated separately and should have been assessed on 
the managers and not on the parties separately”; and it is subse- 
quently stated that in this connection the appellant relied on 
S. 41 of the Act. 

The appellant, by two petitions, required the respondent to 
refer to the High Court several questions as being questions of 
law arising out of the Assistant Commissioner’s order. The 
respondent, however, was of opinion that the only contention 
of any substance was the appellant’s contention that as the 
property in question was under the joint management of himself 
and Ramprotap by or under the order of the 2nd April, 1931, 
“the tax in respect of its income can be levied only upon such 


<- managers by virtue of the provisions of S. 41 of the Income-tax 


Act,” and that such matter would be covered by the question 
which he submitted for the Court's decision. The respondent 
stated as his own opinion that S. 41 had no application to the 
case. He thought that the decree of the 23rd May, 1930, 
declared the appellant and Ramprotap to be owners of the 
properties in equal shares, and that the question formulated 
should be answered, as to both parts, in the negative. 

The appellant, being dissatisfied with the question as 
framed by the respondent, obtained an order of the High Court, 
dated the 30th July, 1936, ordering the respondent to show 
cause why he should not be required to state a case on the ques- 
tions as framed by the appellant in his petitions. The case and 
the rule were heard together on the 26th and 27th January, 
1937, and on the 4th March, 1937, the High Court delivered 
judgment, their answer to the question referred being “that the 
assessee and Ramprotap were not managers of the properties 
appointed by or under any order of.a Court within the meaning 
of S. 41 of the Indian Income-tax Act, and that the Income-tax 
officer did not act illegally in assessing the assessee in respect of 
his share of the property”. The appellant now appeals to His 
Majesty in Council from that judgment. An order was also 
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made on the 4th March, 1937, discharging the order of the 30th 
July, 1936, and ordering the appellant to pay the costs of the 
application. From that order the appellant has not appealed. 

Their Lordships have thought it necessary to state the 
history of the case at some length in view of the course taken 
by the arguments before the Board. The question for decision 
on this appeal is simply whether the question referred to the 
High Court has been correctly answered ; and it is not open to 
their Lordships to go beyond the question or to consider matters 
outside its limits. 


Leading counsel for the appellant stated, in opening the 
appeal, that he did not contend that the assessment should have 
been made under S. 41, because (as he explained in his reply) 
the section even if applicable was not in his view mandatory or 
compulsory. His main argument was based upon the view that 
there was no finding that the appellant was “owner” of the 
property, that the decree of the 23rd May, 1930, did not establish 
ownership in him, that the question of the ownership of the 
properties was still in dispute in the partition suit, and that he 
could not be assessed under the head “property” in respect of 
buildings and lands of which his ownership (as required by S.9 
of the Act) had not been established. Junior counsel for the 
appellant, however, took the unusual course of venturing upon 
ground which his leader had feared to tread, and relied whole- 
heartedly upon the provisions of S. 41 as being fatal to the 
assessment. 


Counsel for the respondent, however, argued that the 
appellant should not be allowed to travel outside the contention 
under S. 41. This, they said, was the only contention raised 
before the Assistant Commissioner; and the case stated, which 
under S. 66 (2) is limited to questions of law arising out of 
the order or decision of an Assistant Commissioner, treats the 
point involved as being merely the contention under S. 41. 
Further, it was- pointed out that the High Court judgment, 
though touching on other points, treats S. 41 as the section with 
which the reference was directly concerned. 


Their Lordships are of opinion that this argument of the 
respondent’s counsel is well founded. They feel no doubt that 
the only objection to the assessment which was urged before the 
Assistant Commissioner was that the assessment could only be 
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made under S. 41, that the decision of the Assistant Commis- 
sioner was given on the assumption of ownership in the 
appellant, and that the question of law referred under S. 66 
consists simply of the question whether on that assumption S. 41 
operated to compel the authorities to assess in respect of the 
entirety the two persons who were alleged to be acting as 
managers, and to prevent them from assessing one of the co- 
owners in respect of his moiety. 


Tn this view of the case the only question for their Lord- 
ships’ consideration is whether the case falls within S. 41. 
That section provides as follows :— 

“41.—In the case of income, profits or gains chargeable under this Act 
which are received by the Courts of Wards, the Administrators-General, the 
Official Trustees or by any receiver or manager (including any person 
whatever his designation who in fact manages property on behalf of another) 
appointed by or under any order of a Court, the tax shall be levied upon and 
recoverable from such Court of Wards, Administrator-General, Official 
Trustee, receiver or manager in the like manner and to the same amounts as 
it would be leviable upon and recoverable from any person on whose behalf 
stich income, profits or gains are received, and all the provisions of this Act 
shall apply accordingly.” 

In their Lordships’ opinion the case does not come within 
the words of the section at all. The respondent and Ramprotap 
were never appointed receivers or managers by or under any 
order of the Court. The order of the 2nd April, 1931, did not 
do so, nor did it purport todo so. It follows, therefore, that 
the section has no application to the case, and that the question 
referred was correctly answered by the High Court. 


It is unnecessary for their Lordships to express any opinion 
upon the various other points which were argued before them. 
If the appellant desired to enlarge the area of the questiom 
referred or to add other questions, so as to raise those points, it 
was open to him to appeal against the order which discharged 
the rule. That he has not done. 

Neither is it necessary to decide whether the consent decree | 
operated to establish that the lands specified in the schedule to 
the plaint formed part of the joint estate, a question which, it 
was said, was still in dispute; although as at present advised 
their Lordships feel great difficulty in understanding how parti- 
tion can have been ordered of parcels which were not ascertained 
and for the ascertainment of which no machinery was provided, 
or how under the orders of the 28th July, 1930, and the 2nd 
April, 1931, the income of the properties therein mentioned was 


IT] THE MADRAS LAW JOURNAL REPORTS, 901 


divisible in moieties, except upon the footing that those properties 
formed part of the joint estate. 
_ For the reasons indicated, their Lordships are of opinion 
that this appeal should be dismissed and they will humbly so 
advise His Majesty. The appellant will pay the respondent’s 
costs of the appeal. t 

Solicitors for Appellant: W. W. Box and Co. 

Solicitors for Respondent: The Solicitor, India Office. 
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Sri Nadimpalli Narayanaraju and another .. Appellants* 
v. 


Yennamseiti Suryanarayudu and others .. Respondents. 


Madras Estates Land Act (I of 1908), Ss. 6 and 9—Appkcability—Person 
holding part of village on snder-tenure for smail annual paymeni—Whether a 
“landkolder”, entitled to eject ryots. 

A minor post-settlement inamdar holding under a grant of both varams 
on a permanent kattubadi is a landholder within the meaning of the Madras 
Estates Land Act, 1908. 

Brahmayya v. Achirajs, (1922) 43 M L.J. 229: LL.R.45 Mad. 716 (F.B.), 
approved. 

Accordingly where the title of certain plaintiffs, if made out, was toa 
permanent under-tenure of a portion of a village on a small annual payment 
‘(by whatever name described), 

Heid, that the mterest claimed clothed the plaintiffs with the character of 
landowners, and put the cultivating tenants under them in the position of 
ryots to whom Ss, 6 and 9 of the Act of 1908, applied. 


Appeal froma decree of the High Court, Madras, dated 31st 
October, 1935 (Stone and Pakenham Walsh, JJ.) reversing a 


decision of the Subordinate Judge, Vizagapatam, dated 17th 
December, 1927, 


Of the five respondents to this appeal, the first three were in | 


possession of the lands forming the subject-matter of the proceed- 
ings, the remaining two being impleaded as persons claiming title 
to the lands as against theplaintiffs. The decree under appeal 
did not decide the question of title, but dismissed the plaintiffs’ 
claim to eject the first three respondents on the ground that they 
(the plaintiffs) were “landholders” within the meaning of the 
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Madras Estates Land Act, 1908, and so debarred by S. 9 of the 
Act from maintaining an action of ejectment against a ryot. 


The plaintiffs claimed to derive title under a grant made in 
1811 to the eldest of three brothers whose estate was joint but 
who later separated. One of the brothers, Gajapatiraju, died in 
1859, being succeeded as to his third share by two daughters. The 
plaintiffs claimed as purchasers from the sons of Gajapatiraju’s 
elder daughter. The last two respondents were grandsons of the 
younger daughter who died in 1918. The plaintiffs claimed that 
on her death G&japatiraju’s whole share vested in the elder sister, 
and that they duly obtained it by purchase from her three sons. In 
the present action they claimed to eject the first three respondents _ 
from their possession of one half of the share to which the plaintiffs 
claimed to be entitled as against the last two respondents, the 
validity of that claim being the sole issue in the present proceedings. 
The Subordinate Judge held in favour of the plaintiffs, but the 
High Court decided against them on the ground ibat they were 
landholders within the meaning of the Act (Iof 1908). The 
plaintiffs now appealed to His Majesty. 


P. V. Subba Row for Appellants, 

S. Hyam for the first three Respondents. 

C. Sidney Smith for the last two respondents, 

21st July, 1939. Their Lordships’ judgment was delivered. 
by 

Sir Grorce RANKIN.—This is an appeal by the plaintiffs 
from a decree-of the High Court of Madras (16th October, 
1937), dismissing a suit brought in the Court of the Subordinate 
Judge at Vizagapatam to recover possession of certain agricul- 
tural lands in the village of Thagarampudi. The trial Court's 
decree (17th December, 1927), had been in favour of the plain- 
tiffs. Of the defendants to the suit (who numbered 15) five are 
respondents to this appeal; the first three respondents (defendants. 
3 to 5) being the persons in possession of the suit lands, while 


' respondents four and five (defendants 14 and 15) are impleaded. 


as persons claiming title thereto as against the plaintiffs. 


Much of the detail of the case has for the purposes of this 
appeal become unimportant, since the decree appealed from did 
not decide the question of title disputed between the plaintiffs 
and respondents four and five, but dismissed the plaintifs’ claim 
to eject the first three respondents on the ground that the 


II] THE MADRAS LAW JOURNAL REPORTS. 903. 


plaintifs were landholders within the meaning of the Madras 
Estates Land Act (Madras Act I of 1908) and by S. 9 thereof 
could not maintain ejectment in the Civil Court against a ryot. 


The plaintiffs claim title under Ex. C, an instrument dated 
11th May, 1811, which is expressed as follows: 
“Patta, dated Saturday the 3rd day of Vaisakha Bahulam of the year 


Prajotpatti (llth May, 1811), executed and granted by Sri Narayana 
Gajapathiraju Maharajulingaru, to Nadimpalli Venkatapatiraju. 


“Whereas, in the village of Thagarampudi of my mokhaso (lands granted -~ 


either free as reward or on light rent) Vaddade taluk, I have granted to you 
land fetching a fixed rent of Rs. 300, as manyam, and 10 visams (tth part) of 
land known as the vwdika manu garwuu (name of land) for a tope to be 
planted thereon, you shall bring them to extensive cultivation end profits, and 
be living happily, enjoying the same hereditarily.” 


The grantor was the proprietor of the estateof Vizianagaram 
and the grantee Venkatapatiraju was the eldest of three brothers 
who were joint. The other two were called Murtiraju and 
Gajapatiraju. By what right the granior could afterwards 
modify his grant is a question which has not been clearly 
answered, but by a letter to the grantee dated 21st August, 
1826, he purported to impose for the future a rent or payment 
of Rs. 50 per annum and this has ever since been paid. The 
terms of the letter are as follows: 


“ In respect of the land granted to you in the village of Thagarampudi, a 
reduction of Rs. 50 has been ordered from the current year Vijaya, and 
deducted out of your musara. So, you shall pay these Rs. 50 every year in 
our Sirkar and be obtaining receipts.” 


The lands were at first enjoyed by the joint family, but the 
brothers separated and each became entitled to a one-third 
share therein. At some date which is not now material they 
appear to have divided the lands between them each paying to 
the zemindar Rs. 16-10-8. The plaintiffs are great grandsons 
of the original grantee Venkatapatiraju who was the eldest 
brother, but their suit has reference to the one-third share of 
the youngest brother Gajapatiraju of which they claim to be 
purchasers. They seek to obtain possession of one-half only of 
that one-third share, and the pedigree table of Gajapatiraju’s 
branch will assist to show how they deduce their title. 
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Gajapatiraji (d. 1859). 


Widow 
l g 
Pa sat 
a 
| r (d. 19 PRID 
| ] 
Lakshmi Hariraju Appala Jagannand 
(vendor to (vendor to (vendor to (adopted son d. 1910) 
plaintiffs) plaintiffs) plaintiffs) | 
| l 
Respondent 4 Respondent 5 


(defendant 14) (defendant 15) 


Gajapatiraju died in 1859 leaving a widow and two 
daughters. In 1861, the widow relinquished her interest and 
the daughters became entitled. In 1918 the younger daughter, 
Chinna Appala, died leaving her sister and two grandsons by a 
pre-deceased son (respondents four and five). The plaintiffs 
say that thereupon the whole of Gajapatiraju’s interest vested 
in the elder daughter Datla Pedda; that in 1919 Datla Pedda’s 
three sons were the reversioners of her father, and that she 
relinquished her interest so as to accelerate theirs. The plaintiffs 
by sale-deed dated the 27th April, 1921, purchased from these 
three sons of Datla Pedda the whole of the interest of her 
father Gajapatiraju for Rs. 32,000. On the 24th September, 
1924, they brought the present suit to recover possession of the 
half share in Gajapatiraju’s lands which his younger daughter 
‘Chinna Appala had possessed. The first three respondents were 
also in possession of the other half share (which Datla Pedda 
had possessed), but as they had certain rights therein as 
mortgagees this other half share was not included in the suit. 

Respondents four and five claim title to the suit lands by 
saying that the instrument of 1811 has long since ceased to 
have effect; that it created no more than a service tenure neither 
heritable nor transferable but resumable at will; that on the 
death of Gajapatiraju the lands were sequestered or resumed by 
the zemindar and regranted as a new tenure to his widow; and 
that on her death one half was granted to each of her two 
‘daughters separately. Hence respondents four and five claim 
to be entitled to.the lands held by their grandmother, Chinna 
Appala, which are the lands in suit. Whether or not.on this 
case the first three respondents could claim to have a ryoti 
interest in the lands, it ıs clear that the plaintiffs could have no 
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interest at all. The plaintiffs do not seek to avail themselves in 
any respect of the case made or evidence adduced by respondents 
four and five. 


The first matter for consideration is the case made by the 
plaintiffs for ejectment of the first three respondents. These 
respondents are the cultivators in possession of the lands in 
suit. They or their ancestors (at some date not readily 
ascertainable) became tenants of the plaintiffs’ vendors or their 
predecessors. Notice to quit has been given to these respon- 
dents but they claim that they are ryots with occupancy right 
who cannot be ejected by the Civil Court. The plaintiffs, who 
have to succeed upon the strength of their own title, disclose a 
title of which the root is the grant of 1811, and the question is 
as to the character of the right which they allege and prove. At 
one stage of the case it appears to have been contended (1) for 
the plaintiffs that the grant merely gave to the grantees the 
kudivaram interest on favourable terms, (2) for the first three 
respondents, that agricultural tenants were on the land at the 
time of the grant so that it gave to the grantees the melvaram 
interest only. It is now conceded, however, on both sides, and 
very properly, that the grant of 1811 was of both varams. 
Their Lordships are unable to attach importance for the purposes 
of this appeal to the documents upon which the plaintiffs based 
a contention that the zemindar had treated the grantees under 
Ex. C as ryots giving them the usual jirayatt leases. The 
operation and effect of Ex. C as a document of title cannot be 
determined upon the basis of subsequent documents which 
contradict it on essential matters, Their Lordships are not 
satisfied, on the other hand, by any of the exhibits that at the 
date of the grant of 1811 agricultural tenants other than the 
grantee were already on the land. 


The question which presents itself on the threshold of 
the case, and which has been decided by the High Court against 
the plaintiffs, is whether the interest granted by Ex. C is one 
which constitutes the plaintiffs landholders within the meaning 
of the Act of 1908. The words mokhasa and manyam occùr 
in the grant and both appear in Wilson’s Glossary as meaning 
in the south of India lands held either at a low assessment or 
altogether free on condition of or in consideration of services. 
The word inam does not appear in the terms of the grant. The 
word mugara appears in the letter of 1826 and'thé words 
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musara-vasatht appear in some of the later documents: they are 
said to mean “allowance” or “remission.” The word katiubadi 
(translated by “quit-rent™ for want of a nearer word) appears 
in the plaintiffs’ conveyance of the 27th April, 1921, to describe 
the annual payment under Exhibit C. But the title upon which 
the plaintiffs seek ejectment is put forward as a transferable 
and heritable right to the lands under Exhibit C upon payment 
to the zemindar of the annual sum of Rs. 50 or a due propor- 
tion thereof. If this would constitute the plaintiffs “land- 
holders” under the Act of 1908, then the first three respondents 
claim to be ryots entitled to a permanent right of occupancy 
under S. 6 and protected from ejectment by the Civil Court 
under S. 9 of the Act. 


The definitions which bear upon the question whether the 
plaintiffs’ title, if made out, gives them the status of a “land- 
holder” are to be found in certain sub-sections of S. 3 of the 
Act. 

“By aub-S. (2), ‘Estate’ means— 

(a) any permanently settled estate or temporarily settled zemindari; 

(b) any portion of such permanently settled estate or temporarily 
settled zemindari which is separately registered in the Office of the Collector ;. 

(c) any unsettled palaiyam or jagir; 

(d) any village of which the land-revenue alone has been granted in 
inam to a person not owning the kudivaram thereof, provided that the grant 
has been made, confirmed or recognised by the British Government, or any 
separated part of such village; 

(e) any portion consisting of one or more villages of any of the estates. 
specified abovein cls. (a), (b) and (c) which is held on a permanent under- 
tenure. 

By sub-S. (5), ‘Landholder’ means a person owning an estate or part 
thereof and includes every person entitled to collect the rents of the whole or 
any portion of the estate by virtue of any transfer from the owner or his 
predecessor in title or of any order of a competent Court or of any provision 
of law. 

By sub-S, (11), ‘Rent’ means whatever is lawfully payable in money or 
in kind or in both to a ldndholder for the use or occupation of land in his 
estate for the purpose of agriculture. 

By sub-S. (15), ‘Ryot’ means a person who holds for the purpose of 
agriculture ryoti land in an estate on condition of paying to the landholder 
the rent which is legally due upon it. 

By sub-S. (16), ‘Ryoti land’ means cultivable land in an estate other than 
private land.” 


On these definitions it is to be observed that cl. (d) of sub- 
S. (2) relates to a grant made prior to the Permanent Settle- 
ment and to a village not now part of a zemindari, whereas. 
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cl. (e) relates (though not exclusively) to villages which are part 
of a zemindari but are held on permanent under-tenure. The 
lands now in question donot constitute a village but areonly part 
of a village, and they cannot be held to come within any of the 
clauses which define the word “estate.” On the other hand the 
word “estate” as employed in the Act has not the abstract 
meaning ‘quality or quantity of the interest of the holder.” The 
plaintiffs’ title, if made out, can only constitute them “land- 
holders” upon one or other of two grounds; first, that they come 
within the words in sub-S. (5) “or part thereof,” secondly, that 
they are within the extended meaning given to the word “land- 
holder” by the provision thatit “includes every person entitled to 
collect the rents of the whole or any portion of the estate by virtue 
of any transfer from the owner or his predecessor in title.” The 
application of these expressions to what have been called “minor 
inams” has been considered by the High Court of Madras in a 
series of decisions. In S. Appalanarastmhulu v. M. Sanyasil, 
it was held by Sundara Aiyar and Sadasiva Aiyar, JJ., that, 
though a minor inam was not an “estate” within the Act, the 
inamdars were landholders because “there is no reason why the 
holder of an under-tenure should not be held to be a person 
entitled to collect rents of a portion of the estate out of which 
the under-tenure is carved”. The learned judges considered 
that “if the tenure-holder is not bound to make any payment to 
the zemindar for his tenure he will then be a person owning a 
part of the estate.” In Gadadhara v. Suryanarayanas, Wallis, 
C. J., dissented from the conclusion that a minor inamdar was 
a “landholder.” He was of opinion that so long as the zemindar 
reserves an interest to himself, as by way of rent, no matter 
bow insignificant it be, he continues to be the owner. He 
considered that in the definition of “rent” in sub-S. (11) the 
words “in his estate” could not apply to an inamdar and excluded 
such a person from the extended meaning given by the clause 
which refers to persons entitled to collect the rent of a portion 
of anestate. Sadasiva Aiyar, J., however, held the inamdar to 
be a landholder on both of the grounds already mentioned. As 
to the first ground, he laid stress on the fact that in the case of 
an entire village clause (¢) of S. 3 (2) treats a permanent 
under-tenure as an estate and its holder as owner of the estate. 
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He considered that there was already a catena of decisions in the 
High Court that a minor inamdar was a landholder. When 
this case came before three judges on Letters Patent Appeal, 
Ayling, J., took the view that “it may be conceded at once that 
so long asthe zemindar reserves to himself a quit-rent the 
inamdar cannot be regarded as the owner of the lands in the 
ordinary legal meaning of the term.” But on the second ground 
he thought it clear that when the inamdar’s grant was only of 
the melvaram it was a transfer by the owner of the right to 
collect the rent of a portion of the estate. Where, however, the 
grant was of both varams he had more difficulty but came to the 
same conclusion: “When we say that the grant was of both 
varams we merely mean that the rights of the granteein respect 
of the.land were not limited by the necessity of respecting the 
right of any person possessed of the kudivaram at the time of 
the grant.” Coutts-Trotter, J., proceeded entirely upon the 
second ground, observing that he was unable to gather from the 
language of this Act any general intention with regard to the 
position of minor inamdars. Kumaraswami Sastri, J., held 
that a minor inamdar was not a landholder where the grant to 
him was of both the varams. He thought that, if the grantee 
was himself the occupancy ryot at the time of the grant, it could 
not divest him of that character and convert his sub-tenants 
into occupancy ryots; while, if the land was at the time in the 
absolute disposal of the grantor, the object of the grant was to 
allow the grantee to occupy and enjoy the lands on favourable 


-terms and not to create minor landholders. In such cases he 


considered that the grantee could not be regarded as collecting 
rents from himself by virtue of the grant of the melvaram, 
The result of the Letters Patent Appeal was that by a majority 
of two judges to one the minor-inamdar was held to be a 
landholder. l ' l 


The matter came before a Full Bench in Brahmayya v. 
Achirajul, where the patta had been held to be a grant in inam 
and not a mere lease-on favourable terms to a jirayati tenant. 
The question was framed as follows: 

“Where a zamindar makes a post-settlement inam grant of a portion of a 


village with both varams on a permanent kattubadi, is the grantee a landholder 
within the meaning of S. 3 (5) of the Madras Estates Land Act?” 





nea e 
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Il] THE MADRAS LAW JOURNAL REPORTS, 9092 


Schwabe, C. J., thought that such an inamdar was not 
owner of a part of the estate and was not entitled to collect rent 
by virtue of any transfer. The provision as to persons entitled 
to collect rent was in his opinion intended for purchasers of 
part of an estate, mortgagees, or farmers af an estate and did 
not apply to an inamdar collecting rent under leases granted by 
himself. Oldfield, J., found the considerations upon each side 
to be evenly balanced and the question difficult. He thought 
the liability of the inamdar for quit-rent need not be regarded 
as inconsistent with the character of landholder under the Act, 
but that in any case a grantee of ‘both varams of a part of a 
village was a person entitled to “collect the rent by virtue of a 
transfer from the owner,” and that this very general language 
could not be read subject to an unexpressed restriction. Phillips, 
J., held that the word “owner” was applicable to the inamdar 
notwithstanding the reservation of an annual payment, and that 
the grantee ‘of both varams was entitled to collect rents which 
would previously have been payable to the grantor. Devadoss, 
J., relied much on the definition of “estate” as excluding mere 
parts of villages: 

“The word estate does not mean land but all the rights, liabilities and 
duties attaching to or incident to certain classes of tenure as defined by S. 3 
(2). The words ‘part of an estate’ have been put into the definition of land- 
bolder so as to include the transferee of a portion of the estate either by 
operation of law or by act of parties. An inamdar is not a transferee of the 
whole or any portion of the estate.” 

He further considered that where the grant is of vacant 
land the inamdar is not to be considered as having the right to 
collect rent but as having the kudivaram right himself plus a 
portion of the melvaram, and does not lose the character of 
ryot. Venkatasubba Rao, J., regarded the definitions of “estate” 
and “landholder” as inconsistent, but thought it more in conson- 
ance with the intention of the legislature to regard minor 
inamdars as landholders. He considered that they were owners 
of part of an estate notwithstanding liability for kattubads, and 
that they came within the language of sub- S. (5) as persons 
entitled to collect rents. 


By this decision of three judges against two, after long 
debate and much difference of opinion it was established by 
authority of the highest Court of the Province in March, 1922, 
that the minor post-settlement inamdar holding under a grant of 
both varams on a permanent kattubadi is a Jandholder” under 
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the Act of 1908. This decision was confirmatory of a course of 
decisions that had been given since 1912 and earlier, though not 
without some dissent. For a considerable number of years 
tenants under such inamdars have been entitled to rely upon the 
special protection granted by the Act to ryots, and their Lord- 
ships would be loath to disturb titles taken or dealt with on that 
footing. They do not conceal from themselves that neither of 
the two grounds above-mentioned is free from difficulty. They 
discard all argument from the presumed general intention of 
the Act as treacherous and inconclusive. But they cannot 
agree that “part of the estate” or “portion of the estate” does 
not refer’ to the land itself by the word “estate”, nor do they 
feel any confidence in the doctrine that, so long as the zemindar 
reserves any interest, however insignificant, a permanent grantee 
from him cannot be the owner. It may be that the words “or 
part thereof” were given a place in the definition of landholder 
without full appreciation of their effect in connection with the 
definition of “estate”; but there is no presumption to that effect; 
the words cannot be ignored, and good reason must be found in 
the Act itself for restricting their prima facie meaning. Their 
Lordships, as to the second ground, notice that, not only does 
the definition of “estate” employ the word “estate”, but the 
definition of “ldndholder” employs the word “rents” and the 
definition of “rent” employs the word “landholder.” They feel 
more difficulty than was felt by the majority of the learned 
judges in Madras in regarding the extension, given to the 
meaning of the word “landholder” by the clause as to collection 
of rents, as applicable to an inamdar. But on either ground 
they are satisfied that the Fill Bench decision of 1922 represents 
a careful and reasonable solution of a stubborn ambiguity in the 
Act, and that it ought not now to be overruled having regard 
to the time which has elapsed and to the character of the 
interests affected thereby. They are wholly unable to distinguish 
the present case so as to regard the reasoning of the majority 
of the Full Bench as inapplicable thereto, nor can they hold that 
Exhibit C is a mere jirayati patta on favourable terms. The 
plaintiffs’ title, if it be made out, is to a permanent under-tenure 
of a portion of a village on a small annual payment by whatever 


mame the payment may be described. In their Lordships’ judg- 
ment they claim an interest which must be held to clothe them 
with the characler of landowner and to put the cultivating 
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tenants under them in the position of ryots, to whom Ss. 6 and 
9 apply. The plaintiffs’ claim to eject the first three respondents 
must therefore fail. 

It was contended that even so the High Court ought not to 
have dismissed the suit without deciding the dispute as to title 
between the plaintiffs and respondents four and five. Their 
Lordships, however, are not prepared to remand the case for a 
decision on this point. Having regard to their pleading the 
plaintiffs have no right to such an order since they impleaded 
respondents four and five without asking for any declaration as 
to title against them and merely as persons who might object to 
the relief sought against the firstthree respondents. The matter 
is one to be decided now upon the balance of convenience to the 
parties on both sides and their Lordships see nothing to induce 
them on this point to interfere with the decree of the High 
Court which has left the question of title open. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. The appellants will pay one set of 
costs to the first three respondenis and another to the fifth 
respondent. f 

Solicitors for Appellants: Douglas Grant & Dold. 

Solicitors for Respondents: Barrow, Rogers & Nevill 
Harold Shephard, 

RCC 

K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—SRM ALFRED Henry LIionEL Leach, Chief 
Justice AND Mr. Justice KUNHI RAMAN, ` 
The Madras and Southern Mahratta 
Railway Company, Limited .. Appellant* (Defendant) 








v. 
P. Ranga Rao .. Respondent (Plaintif). 


Master and servani-—Dismissal—Righi to dismiss servant on conviction— 
Dismissal on comviction—If wrongful dismissal—Setiing aside of conviction 
on revision—If master can be compelled to take back the servant, 

If a company had, under the terms of employment, the right to dismiss 
its employee when he was convicted for anything by a criminal court it could 
not be compelled to take the servant back into its employment when the con- 
viction was set aside at some later date by the High Court in revision; and 
the servant is not entitled to damages on the ground of wrongful dismissal. 
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On appeal from the decree of the Hon’ble Mr. Justice 
Gentle dated 14th September, 1938 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C. S. No. 284 of 1935. 

C. Krishnaswamy Atyar instructed by King and Partridge 
for Appellant. 

S. Panchapagesa Sastri instructed by T. V. Srinivasan for 
Respondent. i 


The judgment of the Court was delivered by ~ 

The Chief Justice.—The appellant company appeals against 
a decree passed for the payment of Rs. 2,987-3-7 in a suit 
instituted. on the Original Side of this Court. The respondent 
was in the employ yof the- company as a, station master and 
claimed damages for wrongful dismissal. About the middle of 
1931, while the respondent was holding the position of station 


master at Narasaraopet, it was discovered that the assistant 


goods clerk had misappropriated monies collected by him in 
respect of freight charges. It is said that the misappropriations 
amounted to Rs. 15,000. The discovery was made as the result 
of an audit. On the defalcations being discovered the company 
made a written complaint to the police. The result was that the 
respondent, the assistant goods clerk and another employee of 
the company were arrested. They were all charged with 
criminal breach of trust and conspiracy under the provisions of 
Ss. 408 and 120-B of the Indian Penal Code. On his arrest on 
the 24th August, 1931, the respondent was placed under suspen- 
sion. On the 3rd October, 1932, the trial Magistrate convicted 
all the accused and sentenced the respondent: and the third 
accused to one year’s rigorous imprisonment. The goods clerk 
was sentenced to two years’ rigorous imprisonment. As the 
result of the conviction the company dismissed the respondent 
from its service by a letter dated the 11th November, 1932. The 
respondent appealed against his conviction to the Sessions Judge 
of Guntur, who by a judgment dated the 21st November, 1932, 
dismissed the appeal. The respondent then applied to this Court 
to set aside the conviction and sentence under its revisional 
powers. By an order dated the 22nd November, 1933, the 


petition was allowed and ihe conviction and sentence were set 


aside. On the 17th July, 1935, the respondent filed the suit 
out of which this appeal arises. In his plaint he claimed 
Rs. 6,049-15-0, made up of the following amounts :—(1) 
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Rs. 1,200 as damages for wrongful dismissal; (2) Rs. 100 as 
damages in lieu of one month’s notice; (3) Rs. 300, being the 
‘amount of a security deposit made by the respondent which he 
said had been wrongfully withheld; (4) Rs. 2,449-15-0, being the 
amount which it was said the company was bound to pay into 
the company’s provident fund for the respondent’s benefit; and 
(5) Rs. 2,000 claimed as arrears of salary from the 24th 
October, 1932 to the 23rd November, 1935. Item No. 1 was 
abandoned by the respondent in the course of the trial. Items 
Nos. 3 and 5 were disallowed by. the trial Judge (Mr. Justice 
_ Gentle) and his decision has been accepted. Items 2 and 4 were 
decreed. The company contends that the respondent was not 
entitled in law to any sum and that the suit should have been 
‘dismissed. The appeal turns on the decision of the question 
whether the respondent was wrongfully dismissed. It is com- 
mon ground that if the dismissal was not wrongful the com- 
pany had the right of withholding its contribution from the 
provident fund and that the respondent had no right to notice. 


The respondent was employed by the company under an 
agreement in writing. The agreement was embodied in a lettet 
which the respondent addressed to the agent of the company. 
Under it the respondent agreed to accept service with the 
company upon the terms and conditions set out in the'letter. It 
is only necessary to refer to the third and the seventh con- 
ditions. The third condition reads as follows: 

"That I hereby bind myself to obey and abide by all the instructions and 
regulations contaiced in the General Rules for Indian Railways, the subsidiary 
working rules and all regulations in force that affect my duties and work and 


by any further instructions that may, from time to time, beissued by any 
person duly placed in authority over me.” 


The seventh condition is this :— 


“That I clearly understand that the authority which appoints me has the 
power, for any reason that may to him appear sufficient, to dismiss me.” 


The appellant company has framed rules regulating the 
discharge and dismissal of its subordinate servants and the 
submission of appeals. The rules deal not only with 
dismissal but also with the discharge of the employees. It is 
not necessary to refer to the rules relating to discharge as this 
case is merely concerned with the appellant company’s powers 
of dismissal. The relevant rules so far as this case is concerned 
are rr. 5and 7. R. 5 reads thus :— 


“Dismissal—An employee will be liable to be dismissed from the service 
in the following circumstances, namely :— 
115 
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(f) in consequence of his conviction by a Criminal Court, or 
(ii) for serious misconduct, or 
(its) for neglect of duty resulting in, or,likely to result in, loss to Govern- 
ment or to the Railway Administration, or danger to the lives of persons 
using the Railway”. 
R. 7 on which the respondent places great reliance is in 
these terms :-—~ 


“ Dismissal—Procedure—In all cases where an employee is charged with 
an offence of a nature, which if proved against him, is likely to lead to his 
dismissal, hig District Officer shall order a Departmental Enquiry, and if a 
prima facte case is established, shall forward the proceedings with a copy of 
the employce’s service register to the Head of his Department for decision. 


“At the enquiry a definite charge in writing shall be framed in respect 
of each offence and explained to the employee, and the evidence which he 
may adduce in his defence shall be recorded in his presence, provided that, 
for special reasons to be recorded, the evidence of any witness may be taken 
and recorded otherwise than in the presence of the employee. A finding with 
its grounds, shall be recorded on each charge,” 

‘There are two notes appended to this rule. They read as 
follows :— 


“1. An order of dismissal operates as a bar to re-employment in any 
capacity by this Railway and shall not be issued unless the employee's guilt is 
established by clear and conclusive evidence. In other cases when there is 
circumstantial evidence as to his guilt, it shall be open to the competent 
authority to consider the question of discharging him. 


“2. The provisions of this rule do not apply when it is proposed to 
issue an order on the strength of facts or conclusions established at a 
judicial trial, or when the Railway servant concerned has absconded with an 
accusation hanging over his head.” 

It is the respondent’s case that he had been wrongfully 
dismissed because there was no inquiry held under this rule, 
and this contention was accepted by Gentle, J. The learned- 
Judge found as a fact that the respondent had failed to carry 
out his duties as station master, that he did not faithfully and 
diligently employ himself in the company’s service according to 
the terms of the contract of employment and that he was guilty 
of neglect of duty resulting in a loss to the company and such 
neglect of duty amounted to serious misconduct. The learned 
Judge was here referring to the duty cast upon the respondent 
as a station master to control his subordinates at the station 
and inspect their accounts. The learned Judge, however, 
considered that notwithstanding these facts the company should 
have held an inquiry before exercising its right of dismissal. 
In his opinion the company was not justified in dismissing the 
respondent because it had not been proved before him that the 
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dismissal was based on the facts or the conclusions established 
at the trial before the magistrate. The company says that the 
learned Judge here misinterpreted r. 7 and that ona correct 
interpretation it was entitled to dismiss the respondent without 
an inquiry. 

As I have indicated, the respondent’s dismissal took place 
shortly after his conviction. The letter of dismissal is in these 
terms :— 4 

“You are dismissed from the company’s service from 24th August, 
1931, the date you are placed under suspension. Please note and acknowledge 
receipt of this letter.” 

There can be no doubt that the dismissal was based on the 
respondent's conviction. This the respondent accepted as being 
the case in the letter which his advocate wrote before suit and 
also accepted in his plaint. In the letter it was said: 


“My client states that as the order of dismisssl is based on conviction by 
the trial Court, it ought to have been cancelled on my client’s acquittal and 
that if you did not want to entertain my client any longer in service, you 
ought to have given 2 month’s notice under the rules.” 

Paragraph 8 of the plaint reads as follows :— 

“The plaintiff further submits that, as he was dismissed from service 
owing to the said conviction by the Sub-Divisional Magistrate, Narasaraopet. 
he onght to have been re-instated on his acquittal.” 

Therefore it is clearly the respondent's case that he was 
dismissed because of the conviction, and that this was so is 
obvious from the course of events. The respondent was placed 
under stispension as soon as he was arrested and he remained 
under suspension until he was dismissed, which took place on 
his conviction. 

The learned Advocate for the respondent contends that the 
dismissal hy reason of the conviction was not sufficient to 
deprive the respondent of the right of an inquiry under r. 7 of 
the rules regulating dismissal. He says that under note 2 of 
that rule an inquiry can be dispensed with only if the dismissal 
is based expressly on the strength of facts or conclusions 
established at the trial. But for the conclusion of the learned 
trial Judge on this question I should not have regarded this 
argument as a substantial one. With great respect, if a dismissal 
is based on a criminal conviction it seems to me that it must be 
taken to be based on the findings of the Court. The conviction 
follows the conclusions arrived at by the Court and to base a 
dismissal on a conviction it follows, in my opinion, that the 
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conclusions of the Court are accepted. The respondent having 
recognised that his dismissal was based on his conviction I hold 
that he has no case. 


The fact that as the result of revision proceedings the 
conviction was set aside does not affect the position. If the 
company had the right to dismiss the respondent when he was 
convicted it could not be compelled to take him back into its 
employment when the conviction was set aside at some later 
date. In fact there was no argument to the contrary. 


In my judgment the respondent was rightly dismissed and 
he is not entitled to maintain this suit. I wish, however, to 
make it clear that I am not holding that the rules must be read 
into the respondent’s agreement of service. It is not necessary 
for the purposes of this appeal to decide this question. I have 
assumed that ihe rules were embodied in the agreement. 


The result is that the appeal succeeds and the suit must be 
dismissed with costs both here and below. 


KC. ——— Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE VENKATARAMANA Rao. _ 
A. M. K. M. K. Karuppan Chettiar 
and another .. Appeilanis* (Plaintifs) ` 
v. - 
Rajangam (minor) represented by 
mother and guardian Thayyu 
Ammal and others .. Respondents (L. Rs. of 1st. 
and 2nd Defendants).- 


Civil Procedure Code (V of 1908), O. 21, r. 57—Execution—A pplication 
to bring legal representative on record—Dismissal—Previous execution apph- 
cation—No final orders on ti—Attachment effected on previous application 
subsisting —Sale during pendency of such attachment void. 


It is clear from the language of O. 21, r. 57 that before a pending 
attachment shall cease, there must be a dismissal of the application for exe- 
cution in which the attachment was effected; for the expression used in the 
section is ‘opon the dismissal of such application’. 

Where there had been an attachment of the anit property but no final 
orders for sale, etc, were passed on the application and a subsequent applica- 
tlon to bring on record the legal representatives of the deceased defendant 
and tò order sale was dismissed, butin the meantime as a result of a claim 
suit of the same property under a mortgage it was cold, on the question 
whether in the circumstances the sale under the mortgage suit was void owing 





*S. A. No, 51 of 1935. 24th October, 1938. 
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to the attachment subsisting in favour of the plaintiffs over the same 
property, 


Held, that as longas the earlier execution petition was pending, any 
order of dismissal on an interlocutory application in the pending execution 
Petition would not terminate the attachment, If owing to mistake or ignor- 
ance of legal rights, the plaintiffs obtained a fresh attachment it would not 
terminate the attachment which was already subsisting. Hence the sale was 
void as against the attachment, 


Appeal against the decree of the Court of the Subordinate 
Judge, Kumbakonam, in A.S. No. 29 of 1934 preferred against 
the decree of the Court of the District Munsif, Valangiman at 
Kumbakonam in O. S. No. 98 of 1931. 


M.S. Venkatarama Arvyar for Appellants. 
A. V. Viswanatha Sasirs for Respondents. 
The Court delivered the following 


jupcment.—This second appeal arises out of a suit 
filed under `O. 21, r. 63, Civil Procedure Code, by the plaintiffs 
for a declaration that they are entitled to sell the properties 
in suit in execution of a decree obtained by them in O. S. 
No. 371 of 1919 on the file of the District Munsif of 
Valangiman against the second defendant’s father and that the 
deed of sale executed by the second defendant’s mother as guar- 
dian dated 17th August, 1927, in favour of the first defendant 
is a sham and nominal transaction executed with a view to 
defeat and defraud their rights. The plaintiffs also attacked 
the deed on the ground that it was executed during the pendency 
of a subsisting attachment issued in execution of their decree. 
The sale deed in favour of the first defendant was for a sum of 
Rs. 8,000 part thereof, namely, Rs. 6,500 represented the 
amount due under amortgage in his favour dated 25th October, 
1921, executed by the second defendant’s father and the balance 
Rs. 1,500 represented in part the amount due under a promissory 
note dated 7th November, 1921, also executed in his favour by 
the second defendant’s father. Both the lower Courts took the 
view that the alienation was not invalid on the ground that it 
was made during the pendency of a subsisting attachment, but 
they differed on the question whether the sale deed was executed 
in order to defraud the plaintiffs’ rights. The learned District 
Munsif took the view that it was a sham .and nominal transac- 
tion, but the learned Subordinate Judge held that it was a bona 
fide transaction intended to pass title. 
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This appeal is by the plaintiffs and Mr. Venkatarama 
Aiyaron their behalf urged before me two contentions, namely, 
(1) that the deed of sale is void having been executed during 
the pendency of a subsisting attachment and (2) that it. was 
executed in order to defeat and defraud the plaintiffs’ rights. 
If the first contention is answered in plaintiffs’ favour, it would 
be unnecessary to go into the other. I therefore propose to deal 
with the first contention. A few facts are necessary to appre- 
ciate it. On the 16th September, 1923, plaintiffs filed an appli- 
cation (E. P. No. 559 of 1923) and obtained an order for 
attachment of the suit properties. Then they obtained an order 
for sale and the date of the sale was fixed for 14th February, 
1924, but later adjourned to 29th March, 1924. The second. 
defendant filed a suit against his father Venkata Reddi for 
partition and in that suit he obtained an injunction for stay of 
execution of the said decree. The sale was accordingly not 
held and that fact was recorded in E. P. No. 559 of 1923. But 
tbe execution application was pending and no final orders were 
passed thereon. The suit filed by the second defendant was 
dismissed on the 9th November, 1925. After the dismissal of 
that suit, the plaintiffs filed an application E. P. No. 222 of 
1928 wherein they prayed that the second defendant might be 
brought on record as the legal representative of his father 
Venkata Reddi who has since died and also that the properties 
already attached in E. P. No. 559 of 1923 and ordered to be 
sold might again be ordered to be sold without the necessity of 
a fresh attachment, but the application was dismissed for default 
on the 12th November, 1928. The plaintiffs then filed a third 
application (E. P. No. 320 of 1930) wherein they prayed that 
the immovable properties already mentioned in E. P. No. 559 
of 1923 might again be attached and the property directed to be- 
sold. They were accordingly attached and directed to be sold 
on 7th April, 1930. The first defendant preferred a claim peti- 
tion and it was allowed. Hence this suit. It will be seen that 
the sale deed was executed on the 17th August, 1927, before the 
dismissal of E. P. No. 222 of 1928. It is conceded that on the 
date of the sale the attachment which was made in pursuance of 
the order made on E. P. No. 559 of 1923 was subsisting, but it 
is contended that by reason of the dismissal of the application 
(E. P. No. 222 of 1928), the ‘attachment ceased and therefore 


the sale must be deemed to be valid. Both the lower Courts have. 


11] THE MADRAS LAW JOURNAL REPORTS. 919 


taken this view and the question is, is it sound? The provision 
of law bearing on this matter is O. 21, r. 57, which runs thus: 


“Where any property has been attached in execution of a decree but by 
reason of the decree-holder’s default the Court is unable to proceed further 
with the application for execution, it shall either dismiss the application or 
for any sufficient reason adjourn the proceedings to a future date. Upon the 
dismissal of such application the attachment shall cease.” 


It is clear from the language of the section that before a 
pending attachment shall cease, there must be a dismissal of the 
application for execution in which the attachment was effected. 
The expression used is “upon the dismissal of such application.” 
There has been no final orders on E. P. No. 559 of 1923; it has 
never been dismissed, The question therefore is, can the 
dismissal of E. P. No. 222 of 1928 operate as a dismissal of the 
prior execution application? What was prayed in E. P. 
No. 222 of 1928 was to bring on record the legal representatives 
of the deceased defendant and to order a fresh. sale, but that 
application was dismissed. The dismissal of this application 
would not prevent the plaintiffs from making a fresh application 
and from renewing the same prayer. As long as E. P. No 559 
of 1923 was pending, any order of dismissal on an interlocutory 
application in the pending execution petition would not terminate 
the attachment. It is contended that the procuring of a fresh 
attachment in E. P. No. 320 of 1930 would indicate clearly that 
the prior attachment was treated by the plaintiffs as not legally 
subsisting. If owing to a mistake or ignorance of legal rights, 
the plaintiffs obtained a fresh attachment it would not terminate 
the attachment which was already subsisting. The fresh attach- 
ment is a superfluity.. I am therefore of the opinion that the 
sale must be treated as void and inoperative as against the 
attachment obtained by the plaintiffs in execution of their decree 
and which is still subsisting. The question is, what is the relief 
the plaintiffs will be entitled to? It will be seen that the sale in 
favour of the plaintiffs was executed in part discharge of a 
mortgage. The plaintiffs bad impeached the said mortgage as 
fraudulent, but the lower ap»ellate Court has declared it to be a 
bona fide transaction and Mr. Venkatarama Aiyar has not 
challenged the finding in respect thereof. The plaintiffs will 
only be entitled to bring the properties to sale subject to the 
said mortgage in favour of the first defendant. It is open to 
the first defendant, if he desires, to have the property sold free 
from encumbrances and have the amount due on the mortgage 
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paid out to him leaving the plaintiffs to realise their amount 
from and out of the surplus. 

The result is that the decree of the lower appellate Court 
must be set aside and the plaintiffs be declared entitled to bring 
the suit properties to sale subject to the mortgage, in favour of 
the first defendant and the decree of the District Munsit 
restored with costs throughout. 

Leave to appeal is refused. 


K. C: Appeal allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE PATANJALI SASTRI. 
Sri Veerabhadraswami at Samaya- 
nallur, through its managers and 
representatives, Subramania Aiyar 
and another .. Appellants* (Plaintffs- 
l Respondents 1 and 2) 





V 
Maya Kone and others .» Respondents (Defendants 
1 to 4 and 7 to 10— 
Appellant and Respon- 
dents 3 to 5 and 7 to 
10). 

Civil Procedure Code (V of 1908), S.92—Mortgage of temple properties 
by poojaries—Suit by villagers to set aside the alienattons—Maintainability 
apart from S. 92—Limiiation Act (1X of 1908), Art. 134-A—Knowledge of 
plaintif —If refers only to plaintiffs co nomine on record ina representative 
suit. 

In a representative suit by the villagers (mahajoms) to set aside certain 
othis created by the poojaries of a temple, 

Held, a suit against the alienee of temple property from the trustees or 
manager thereof can be maintained apart from the provisions of S. 92, Civi 
Procedure Code. 

“Plaintif” in column 3 of Art. 134-A must in the case of a representative 
suit be understood to refer only to the) plaintiffs eo nomine on record and 2 
suit brought within 12 years of their knowledge of the alienation is not 
barred; for otherwise, if ‘plaintiff’ be taken to mean every individual 
member of the community which is the only alternative view possible, it 
would be practically impossible to prove knowledge on the part of such a large 
number of persons. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura in Appeal Suit No. 74 of 1935 preferred 
against the decree of the Court of the District Munsif of 
Madura Taluk i in Civil Suit No. 8 of ees 


-. *S.A.No, 526 of 1936.” É 17th August, 1939, ` 
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T. S. Vaithianatha Aiyar for Appellants. 

G. S. Venkatarama Aiyar for Respondents. 

The Court delivered the following i 

JupcmMENT.—The appellants brought the suit out of which 
this appeal arises on behalf of all the villagers of Samayanallore 
for a declaration that the suit property is Devadayam Inam 
land belonging to the temple of Veerabhadra Swami in that 
village, that certain othis thereof by the pujaries, defendants 3 
to 10, in favour of the second defendant, another poojari, and 
a sub-mortgage by the latter in favour of the first defendan: are 
void and not binding on the institution, for a permanent injunc- 
tion restraining the first defendant from executing the decree 
obtained by him on foot of the sub-mortgage and bringing the 
suit property to sale and for other incidental reliefs. The suit 
was decreed by the trial Court, but on appeal, though the learn- 
ed Subordinate Judge found that the suit property belonged to 
the temple in question and that therefore the pujaries, defendants 
3 to 10, had no right to alienate the property as if it was their 
own private property, he held that the suit as framed was not 
maintainable and dismissed it. Hence the second appeal. 

The learned Counsel for the appellants contends that this 
view of the learned Subordinate Judge is erroneous. It is 
unnecessary to refer to the several cases cited by him in support of 
his contention, as the decision of the Full Bench in Venkaia- 
ramana Aiyangar v. Kasturi Ranga Atyangar! clearly shows that 
a suit like the present can be maintained against an alienee of 
temple property from the trustees or managers thereof apart 
from the provisions of S. 92, Civil Procedure Code. Cf. also 
Abdur Rahim v. Mahomed Barkat Al8. These decisions were 
apparently not brought to the notice of the learned Subordinate 
Judge and it is by no means clear on what legal grounds he held 
that the suit is not maintainable. In more than one place in his 
judgment he seems to think that the present suit is but an 
indirect attempt by the alienating pujaries themselves to get 
round their own alienation, But even if this suspicion—for, it 
is no more—is well founded, it is not open to the Court to take 
into consideration the motives by which the plaintiffs are actuat- 
ed in bringing the suit. In another place the learned Subor- 
dinate Judge seems to suggest that a suit for the removal of the 
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pujaries under S. 92, Civil Procedure Code, would be a more 
effective remedy if the plaintiffs were really anxious to protect 
and safeguard the interests of the temple. This, again, is 
entirely beside the point as the existence of a more effective 
remedy can obviously be no answer to this suit and cannot 
therefore justify its dismissal. The learned Judge also appears 
to have thought that a prayer for possession was necessary, It 
is however difficult to see how the appellants could have asked 
for possession of the properties in this suit in the circumstances 
of the case. The suit temple is clearly one of those numerous 
small village temples where the pujarics or arcliakas are also 
the managers of the temple and its properties with the tacit con- 
sent of the villagers, and unless the defendants 2 to 10 are 
removed from the management and fresh managers are appoint- 
ed in appropriate proceedings in Court or otherwise, there would 
be no means of recovering possession of the properties from the 
second defendant who is now in possession and is himself a 
pujari. On the other hand, the immediate injury to the temple 
which this suit is brought to avert is the impending Court sale 
of the temple properties in execution of the mortgage decree 
obtained by the first defendant and there is no reason why relief 
by way of injunction with the appropriate declarations should 
not be awarded if the circumstances otherwise warrant such 
award. 


The learned Counsel for the respondents attempted to 
support the decree of the Court below on another ground also, 
namely, that the suit is barred by limitation. An issue was 
raised in this point, being Issue No. 3 in the case, but the 
learned Subordinate Judge did not deal with it as being unneces- 
sary. The trial Court disposed of it merely with the remark - 
that it was not shown by the contesting defendant how the suit 
was barred by limitation. The learned Counsel for the respon- 
dent now relies upon Art. 134-A of the Limitation Act which 
provides for a petiod of 12 years for a suit to set aside an 
alienation of property comprised in a Hindu charitable endow- 
ment. The allegations in favour of the second defendant by 
defendants 3 to 10 were of. years 1911 and 1914 and the aliena- 
tions by the second defendant was in 1915, and the suit-having 
been brought only in 1933 the learned Counsel for the respon- 
dents contends that itis out of time. According to this article, 
the starting point of limitation is “when the transfer becomes 
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known to the plaintiff.” The respondents’ counsel points to a 
sentence in paragraph 12 of the learned Subordinate Judge’s 
judgment where he says: 
“ There can therefore be no doubt that the pujaries “have been creating 

othiss all along to the knowledge of the mahajanams,” 

and contends that, according to this finding, the vilesa 
who must be regarded as the plaintiffs in this case have had 
knowledge of these alienations all along and that therefore the 
period of 12 years must be taken to have expired before the suit 
was brought. Though the passage referred to above in the 
learned Subordinate Judge’s judgment is quite general, it cannot 
be supposed that he intended to find that every individual 
‘mahajan’ in the village actually knew of these allegations, and 
it is conceded by the respondents’ Counsel that there is no 
evidence on record to show that the two plaintiffs who brought 
the suit on behalf of all the villagers had knowledge of these 
alienations for more than 12 years before the suit. In my 
view, the word ‘plaintiff’ in the third column of Art. 134-A 
must, in the case of a representative suit like the present, 
brought on behalf of the general body of worshippers in a 
village, be understood to refer only to the plaintiffs eo nomine 
on record. Otherwise, the article would become unworkable; 
for, if ‘plaintiff be taken to mean every individual member of 
-the community which is the only alternative view possible, it 
would be practically impossible to prove knowledge on the part 
of such a large number of persons. Nor would that view assist 
the respondents in this case; for, itisadmitted, as already stated, 
that at least two of the mahajans, that is, the appellant herein, 
are not proved to have had knowledge of these -alienations 
before 12 years prior to the suit. I am therefore of opinion 
that there is no bar of limitation under that article. 

The respondents’ learned Counsel has not challenged the 
finding of the Court below that the lands in suit are Devadayam 
Inam lands and that the alienations are invalid and not binding 
on the temple. A contention to the contrary would clearly be 
unsustainable. 

The appeal ‘therefore succeeds and the decree of the learned 
Subordinate Judge is set aside and that of the District Munsif 
restored. The appellants will have their own costs here and in 
the Court below. f 

Leave refused. `- 


K. C, me ` Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Suryadevara Subbayya minor by next 
friend Tatineni Venkataramayya ... <Appellant* (2nd Judg- 


ment-debtor) 
v. 
Vamulapalli Venkatasubbayya and 
another .. Respondents (Decree- 
holder and 1st Judg- 


meni-debtor). 


Mortgage deed—Provision inthe deed for mortgagee to watve penalty 
clause and sue for only arrears — Objections tn execution proceedings— 
Whether proper—Morigagor whether can be heard to say that penally should 
have been enforced against khim—Principle of S. 67 (a), Transfer of Property 
Act UV of 1882), mot applicable. 


Where a mortgage instrument provides that the mortgagee might treat 
the whole of his mortgage as payable on default in respect of the first two 
instalments, and the mortgagee actually elected to sue on the two instalments 
which were in arrears and the sale put up when objection was taken that more 
of the property was sold than necessary to realise the arrearsand that the 
sale could not be held subject to the remaining instalments of the mortgage 
debt in respect of which no sult bad been filed. 

Held, (1) that since the first objection was not one to the manner of 
execution so much as to the decree which had been obtained, if the mortgagee 
was bound to sue on the whole of the mortgage, then the plea should 
have been taken in the suit and the mortgagee given an opportunity of either 
paying court-fee on the whole claim and getting a decree thereon or of 
abandoning so much of the mortgage amount as it was not worth his while to 
pursue, The objection should not be used in the process of execution. 


(2) That since the instrument gave the mortgagee an option to waive the 
penalty and sue merely on the instalments which were due, the mortgagor 
bad the benefit of a deferred liability to pay the balance of mortgage debt and 
could not be heard to say that the mortgagee was bound to enforce a penalty 
against himself. The principle of S. 67 (a) of the Transfer of Property Act 
could not be applied, unless there were either two mortgagees or two separate 
portions of the same mortgage both of which were payable. 

Appeal against the order of the District Court of Kistna 
at Masulipatam dated 11th December, 1936, and made in A. S. 
No. 242 of 1936 preferred against the order of the Court of the 
District Munsif of Gudiwada dated 26th September, 1936, and 
made in E. P. No. 89 of 1936 in O. S. No. 144 of 1934. 


P. Somasundaram and P. Suryanarayana for Appellant. 
T. Krishna Rao for B. Sitarama Rao for Respondents. 





“C.M.S. A. No, 85 of 1937, ; 6th September, 1939. 
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“Fhe Court delivered the following 


JupcmMent.—This appeal arises out of an order in the 
execution of a mortgage decree. The mortgage instrument is 
not before me, but from the recital in the preliminary decree it 
would appear that it provided for the payment of the amount 
due in ten annual instalments, with a default clause that if two 
consecutive instalments were in arrears, the mortgagee could 
claim the whole. In fact the mortgagee elected to sue only on 
the two instalments which were.in arrears and he got a mort- 
gage decree for the payment of these amounts. He must there- 
fore be taken to have waived his right to enforce the default 
clause. When the bypotheca was put up for sale an objection 
was raised which is not very clearly stated, but appears to have 
been directed to two points, firstly, that more of the property 
was sold than was necessary to realise the arrears and secondly, 
that the sale could not be held subject to the remaining instal- 
ments of the mortgage debt in respect of which no suit had been 
filed. In so far as the objection was made to the extent of the 
land covered by the sale proclamation, I doubt very much 
whether the order is appealable at all. In so far as it relates to 
the power of the mortgagee to sell the land subject to the 
balance of his mortgage rights, it must, I think, be held that 
this is an order on a dispute between the parties arising out of 
execution and affecting the substantial rights of the judgment- 
debtor and is therefore appealable. 

The basis of the objection has been stated here somewhat 
differently from the way in which it appears'to have been stated 
in the Courts below. It is contended that, on the analogy of 
S. 67 (a) of the Transfer of Property Act which of course 
does not apply in terms to the present proceedings, the mort- 
gagee is bound to sue on the whole of his mortgage and that he 
not having done so, the decree must be executed by the sale of 
the properties free of the balance of the mortgage. No autho- 
rity has been quoted covering ‘the contention raised. It seems 
to me clear that the objection is really not one to the manner of 
execution so much as to the decree which has been obtained. If 
the mortgagee was bound to sue on the whole of his mortgage, 
then the plea should have been raised in the suit and the 
mortgagee should have been given an opportunity of either 
paying court-fee on the whole of the claim and getting a decree 
thereon, or of abandoning so much of the mortgage claim as it 
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was not worth his while to pursue. The defendant cannot keep 
such an objection in reserve to be used in the process of execu- 
tion. The decree itself makes the property liable to be sold to 
realise the amount due in respect of the first two instalments 
and it does not affect the rights of the decree-holder under the 
balance of his mortgage. 

Quite apart from the question of the time at which this 
objection’ should have been urged I doubt very much whether 
the objection is sound in substance; for the principle of S. 67 
(a) of the Transfer of Property Act could not be applied unless 
there were either two mortgages or, possibly, two separate 
portions of the same mortgage both of which were payable. 
The present instrument apparently provided that the mortgagee 
might treat the whole of his mortgage as payable on default in 
respect of the two first instalments. This is presumably an 
option given to the mortgagee and, if he chooses to waive the 
penalty and sue merely on those instalments which were due, 
the mortgagor has the benefit of a deferred liability to pay the 
balance of the mortgage debt. He cannot in my opinion be 
heard to say that the mortgagee was bound to enforce a penalty 
against himself. Whichever way one looks at the case, the 
appeal has no substance and is dismissed with costs. 

Leave refused. 

K C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUsTIcE BURN AND MR. JUSTICE STODART. 
Raja Inuganti Venkata Rayanim 

Varu. ‘ .. Appellani* (Petitioner) . 

v. ; . 

Alluri China Bapanna, represented 

by his .natural father Alluri 

Sooranna, ` under a general 

— power-of-attorney and others. . Respondents (Respondents). 


Civil Procedure Code (V of 1908), O. 5, r. 19—Summons—Service of— 
Sufficiency of in the absence of pariy elsewhere—Circumstances—Declarahon 
o} sufficiency implied, 

Where no less than four summonses were taken out to the (seventh de- 
fendant)appéllant and they were all returned with reports that he was absent 
at some place or other and after such last return the Court declared that 
“Deferidant 7 affixed, ete. ... . . . called absent. Defendant 7 ex parie”, 

; p 
*A. A.O. No. 95 of 1937. ` 15th September, 1939. - 
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Held, that in the circumstances of the case there was an implied, 
though not an express, declaration of sufficiency of service on the particular 
party. 


Even though it is desirable that all Courts should observe the mandatory 
provision of O. 5, r. 19 and “either declare that the summons has been duly 
served or order such further service as it thinks fit,” the absence of such an 
express declaration will not involve as a necessary consequence a finding 
that a summons has not been duly served. 


Appeal against the order of the Court of the Subordinate 


Judge of Nellore dated 22nd September, 1936 and made in 
I. A. No. 363 of 1933 in O. S. No. 32 of 1932, 


P. V. Rajamannar and K. Subba Rao for Appellant. 
K. Venkatarama Raju for Respondents. 
The Court delivered the following 


JupGmMENT.—It is of course desirable that all Courts should 
observe the mandatory provision in O. 5, r. 19, Civil Procedure 
Code, and “either declare that the summons has been duly 
served or order such further service as it thinks fit.” But we 
do not think that the absence of such an express declaration will 
involve as a mecessary consequence a finding that a summons 
has not been duly served. In the present case no less than four 
summonses were taken out to the appellant and they were all 
returned with reports that the copies had been affixed because the 
appellant was absent in some place or other. After the fourth 
return of the kind, the Court said on 24th March, 1933, “defen- 
dant 7 affixed on 15th March, 1933, said to have gone to Tiru- 
pattur by the inmates of the house. Caled absent. Defendant 7 
ex parte.” In the circumstances of this case we see no difficulty 
in saying that there is here an implied, though not an express, 
declaration of sufficiency of service on the seventh defendant. 
The decisions in Ashagappa Chetti v. Ramanathan Chettiar! and 
Ramaswami Chettiar v. Chinnappa Chetty? are not in point. 
Moreover we must agree with the learned Sub-Judge that the 
appellant really knew all about the suit as it was going on. 
The mortgagor-defendants were his son-in-law and his grand- 
sons and it is not possible to believe his statements that he 
knew nothing about the suit until after it has been decreed. 
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We agree with the learned Sub-Judge that the appellant 
did not prove that he was prevented by any sufficient cause from 
appearing when the suit came on for trial. 

We therefore dismiss this appeal with costs, and we do so 
with no compunction, since the appellant has not and never has 
had any defence of his own to raise. He wants now, he says, 
to press a plea actually taken at the trial on behalf of the mort- 
gagor-defendants, but not substantiated by their Court guardian. 


K. C. Appeal dismissed. 
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surety— ights 
against surety when preserved (P C.). 
ees Aor (VII or 1870 As Aux 
AD N MADRAS), S. 7 (iv-A) aro San 
ART. 17-A—A e at} 
creditor under 
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parties 
——8 7, d. (iv) and Art. 17-B of TI 
Schedule (Madras) Suit for decla- 


poscemion 
UI Schedule 
`applicable—Value for purposes otjoriss 
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Gourt-Fuxs Aor (VII or 1870}— Paar. 
Contd. 


diction—Market value of the schoo 
and ity properties i 


——-—Sa. 19, 14 and 14—Inherent night 
of Court to order of Court-fee 
apart from Ss 13, 14 and 15 3 


Sch. II, Art. 11—Civil Procedure 
Code (V of 1908), O 20, r 12— 
Application to enqwre into future 
meme profit—Rejechon of—If a 
“decree” under 3. 2 (d), Civil Proce- 
dure Code, or order in or arnmng 
from execution—Appeal against rejec- 
tion—Court-fee payable -. 356 


Cremona, Proceptre Cope (V or 1898) 
Ss r (2) AND ean vacate 
statement leading to discovery o 
articles—Aduusribility t accused 
Maciel peseralia spetalbarn 

————(V of 1898 as amended) S 4 (8)— 
Filing of complaint Carget fled 
by police er S. 37 
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Penal Gode— 
Facts constituting offence set out— 
Effect 3 1. 39 
——S. 94 (3)—Scope—Letterr written 
by ae accel to another—Custody 
with lav —Application for produc- , 
ton—R to iue summons—Pro- 
pricty—Evidence Act (I of 1872}, 8. 160.634 
———~-8. 106—Conviction for offence 
under S. 6, Penal Code—Order 
under S 106 on basis of—Validity .. 750 


———S. 106—Separate sentences under 
I P. Code, Sa. 147, 324, 925 and 349 
read. with S Lag Atiolicabl Gy of 
S. 106, 


—___—8, 162—Statement of accused to 


Police Inspector after anet—Dis 

of articles connected with crime 
—Admimibility in evidence—Evidence 
Act (I of 1872), 3. 27 .. 63% 


fudge jn reapoct of such acts—Sanction 
of Local 


Government, if neccasary— 
— In the discharge of his official duty’ 
. —Meaning of 117 


8, 222 (2)—Criminal breach of 
trust—Single charge for 


priation of mancy and goods— Validity 51B 


867 aie ee Tilegally or im 


Exrourmm—Moneys borrowed for ob- 


CamimaL Procepors Cops (Vv 
OF 1898)—Contd 


——-5 491—If High Courts have juris 


diction to issue common law - 
tive writ in matters eeuteowlared by 
S. 49I TA 406 


Paar. 


Meaning of— Warrant 
weed by Political t in Native 
State under Ch III, ition Act, 
for arrest of person in Presidency Town 
~~ Warrant merely stating commission 
of offence by person named—Arrested 
person in Brituh India at the time of 
commission of offence alleged—aArrest- 
ed n directed to be ded over 
at Frontier Police Station—No date 
on the order and no specific place or 
officer named for surrender of arrested 
person—Effect on legality of warrant 
—Arrest and detention under such 
warrant—If illegal or i En 
Right of arrested person to be set at 
, liberty i 
——S. 491—Issue of writ of Habeas 
corpus—If High Court has jurisdiction 
apart from 8. 491 (FB). : 
Evwence Aor (I oF 1872), S. 27— 
Accused’s statement to Police officer— 
Extent of admissibility . 487 


Ee 27—Incriminating stetements 
leading to discovery of articles— 
Admissibility fa 
——5S. 27-—Statement of accused after 
arrest—Discovery of articles connected 
with crime—Admimibility in evidence 635 
——— S. go—Incriminating statement 
made for the first time at the prelimi- 
nary enquiry by one of several accused 
being jointy tried—If can be taken 
into account as against the other 
accused oe 
———5 90—Old document—Not signed 
—If presumption under S. app- 
cable to such documentsObtesden 
if can be taken in second appeal .. 493 
———Se. 126 and 162—Letters written 
one accused to another in custody 
lawyer—Production under $ 16x, 
Evidence Act—Compellability .. 634 
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202 


‘Exaourrox—Order to remedy a defect— , 


If“ step in aid ” of execution . 671 
tainthg probate—Estato of doceased 
liable to indemnify creditor w the 
extent of the claim of the executrix— 
Whother creditor can be allowed to 
stand in the shots of the executrix Pa 


'ExrranrmroN Act (XV oF 1 hS qe 
Warrant under—Form ral ; 


916 


mOh. II and II, 8s. 7 and g— 
' Easentials of a valid warrant under 


JT] 
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Pagi. 


Facrum Va.ieT—Applicability to mar- 
riage with girl not a virgin und 


Hindu law .. 882 


FEDERAL Courr—OroraL Jonune- 
tion of Supp FC. . 


Forgron [nso vancy—Vusting oF Mov- 
ables—Attachment after adjudication 
—Effect 


Goverromnxt oF IND Act, 1919, S 84° 
(2\—Competence of Indian legislature 
if can be challenged in Court of law 

Supp F C 
S. 205—Jurisdiction of Federal 
Court in Criminal Cases—" Judgment, 


includ 


. 270 (1}—Consent of the Governor 
for prosecution of public servant for 
offences under Ss sog amd 477-4, 
Indian Penal Code— necessary ' 








(7935) 8. 30- Order of High 
Court denying a c benefits of 
under S16 and r of the Bihar Mi 
Lenders Act, 1998—If “final 
appealable under S 203 of Govern- 
ment of India Act, 1935 Supp F.G 
———S«. 205 and 20g (1)—Jurisdiction 
of Federal Court to recognise the 


as re-enacted after the decision of the 
High Court and to remit the case to the 


Court without di the law 
as it stood at the time of Courts 
decision Supp FC 


GUARDIAN AND Wanvs—De facto guardian 
—Powers of-—Mortgage on behalf of 
ward—Enforceahility g Sa 


GUARDIAN AND Warps Aar VIII oF 1890} 
—Hindu father—Application for 
as ca as an of minor son ` 

ot maintni g 


——S. 25—Father entrusting custody 
of minor to another and taking no 
interest in minor for long time—If 
entitled to custody under S. 25 


Goarpianserp—Paternal ther— 
Tf “lawful guardian ” under Hindu 
Law Œ B.). . 


Hanras Corpus—Common law prero- 
writ in matters contemplated by. 
. 491 of the Code of Criminal Proce- 
dure (V of 1898)—-Jurisdiction of the 
High Court to imue—High Courts Act, 
ge 1) and Act X of 1875—Effect— 
of a single Judge of 
the to faene such writs 
—Madras Court Appellate 
Side Rules, r. 2-A—Effect—Appli- 
cations for directions under 8. 491, 
Oriminal Procedure Code—If cover- 
ed by ‘‘All applications for issue 


le 


law - 


.. B39 
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45 
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of habeas corpus’? in T. 
Person entitloj to obtain custody 
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Tr Paon 
2-A— - 


of the aocgsod—Loows standi of to . 


intervene in proceedings for writ 
of habeas corpus end ampan 
present tion for ~ questioning 
rule niet Tadion Extradition Act 
(XV of 1908), 8. 7—Warrant 
um orm of varrant—Essen- 
tigke—Objections to validity—Pro- 
eedure—Abeence ‘of oo a war- 


di 

of 1808 as amended), B. 491— 

Fiffect (P.B.) - 
He Law—Adoption—Authority to 

adopt—Power given to two co- 

widows — Preferential of 

senior widow 





—Power to be ees T OE ten 
years by widow—Adop ton after 
seven and a half years after 
testatore death— Validity (P.O-). 
‘Adoption—Authority to adopt 
—Btrict instructions —Fxereisee m 





such power—General intention not’ 





to be inferred i . 
Adoption of daughter’s eon by 
a Datta homam if neces- 
“—Debts—Costs payable by a 





father as a result of defending 
mutt on behalf of his mbor- 
daughter setting a false will— 
Tf avyavehartka debt —Legal repre- 
sentative if Mable ae 


property 
Analogy between 
widow and income of individual 


male member : 


alone—Contract to sell entered 
into by brothers prior to insol- 
yensy—Attachment of son’s inter- 
ests by money Gecree-holder after 


inso. Tater application by 
eontractes for c perform- 
anco—Insolvency ` ordering 


: 406 
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.. 805 
Adoption—Authority to adopt ` 
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Official Recolver to execute -‘sale ` 
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Oourt if differs for this purpose 
from . voluntary sale—Enle in 


Nanami = Babwasin v. Madhun 
Mohwn—Proper interpretation of 
petition by Officlal 

Becalver in exceution of money 
oe oa precludes purchaser 
from claiming rights under ad 


———Joint famity—Partition sult 
—Preliminary decree granting a 
ot ahare to the defendanta’ (two 
ers)—Application to Court by 
one defendant for tion of 
his share from that of co-defendant 
and final decree passed— 
endant’s branches acting sa if 
separated—Decision of High Gourt 
on appeal four 
decree that appMeation made too 
late—Subsequent suit to determine 
whether defendant’s estates so- 
parate—Whoether prerious deci- 
alon of High Court a bar (P.0.) . 


———Joint famity—Property - 
ed by ‘Presumption that 
it is family. p ‘When. arises 


roperty— 
—Mortgage of such property along 
with itam proved to be family pro- 
If raises presumption that 
is family land 





bare 
maintenance by unchaste wife— 
ener ten pieading and proof-o of 
return to path of virtue 


“eee varies girl, 


Doctrine 
fastum valet—ApplicabiHty 


—— Partnership — 
of three families as Death 
of me of them—Fifecta a ds- 
solution—Continnance of the busi- 
ness by divided sons of the deseas- 
ed—Undivided sons minors at the 
e Nag sons not Pen 

benefits of 
posits in firm ated fonth of father 
—The undivided sons if Mable for 
depositsa— ts of the wndtvid- 
ed sons in partnership + 

Reversioner—Suit by rever- 

sioner to set aside alienation by 

widow—Portion of consideration 
found binding but alienation held 
vold—Decree for possession on pay- 
ment of binding portion of eonsl- 
deration—Meme 


not a 
of 





chin, from date of widow's 
death but subject to law of limita- 
tdon—Interest on consideration 


Pass | Hou Law—Contd, 
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profits—Hight to, 


found binding also for period for 
which mesne profits awarded 


on female 
ancestor dante T of 
atmabandhus propositus— 


Succession to eee of pre- 
ference—Descondants of the female 





ancestor, whether agnates—Texts 
‘Widow's estate—Oonversion 
into absolute estate—Paermissibility 
rontise whether 

amounts to—Hesentials of 
valid romise—Transaction 
ignoring legal rights of reversioner 
—Vall as family arrangement 
—In by father— 


——Widow’s matntenance—Liabi- 
Hty for on pertition (F.B.) .. 
Inman Ban Counas Aor (XXXVI 
or 1926), B. 10 (1)—Agreement 
by advocate to advance moneys to- 
wards litigation with a view to 
share the te—High Court ean 

take ection (F.B.) . 
InoommTax AOT (XI or 1922), B. 4 
(8) Se cer eee to trustees 
on trust to maintain its 


ec! poll tus ineome to 
be used in newspaper 
per m aocord- 


—0arrying on newspe’ 

ance with the trust—Whether an 
objest of general publio utility 
entitled to exemption from income. 
tax (P.0.) 


——S. 41—Oonsent decree in 
action over title to pr — 
Agreement between æ to 
share rents and proftts—Party in 
receipt of such shares—Whether to 
be assessed under B, 41 as 
yc aaa order of 


(P.0.) 
oa he ee n ess 
tax under 8 88 
meray an arder of the 


confirming 
Income-tax Officer without men- 
tioning the queetion:of law—If 
tnvolves question of Jaw under 


B. 66 8)—Order refusing 
to revise cSejudictal order’? ’— 
I‘ ial” to assesace under 
B. 66 (2) (F.B.) 

———8. 66-4 (8)—Order under 
8. 66 (8) directing acai arte 
AS to Privy Oounsil—. - 
enion for Ieave—Compotaney 
(F.B.) 


Inso.vancr—Debta of deceased 
father—Hidest son asking for and 
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LoL vency— Conta. Paar. 
obtaining time for out- 
standings and —, - 

lable the deb 


Adjudication on such debts— 
Propriety oe T28 


of execution 
Son’s share ae ny oe 
porties proceed y 
the ciremmstances—ILf lawful .. 708 


———Joint Hindu family of brothers 
and their sonse—Insolvency of 
brothers alone—Prior contract 
to sell by brothers—Attachment 
of sons interests by money docree- 
holder after insolvency—Sale deed 
under of Insolvency Court on appli- 
eation for specific performance 
of contract to sell—Effect on 
attachment .. 822 


Imrmrsr Aor (XXXII or 1889) 
Be. 84, 86—Land-holder suing oc- 
eupier for land revenue paid to 


porene entitled to claim 
.. 578 


LAND ACQUISITION Act (I or 1804), 
8. 4—Land held on cantonment 
tenure—Buildings rested by 
grantee—Notification of resump- 
tion by Government—Offer of eom- 

tion for buildings refused— 
otification by Government of 
intention to acquire buildings under 
Land Acquisition Aet—Validi 
Oompensation—-Method of us- 
tion (P.0,) .. 728 


— 8, 18 (1)—Land aoquisition— 
Title to land, in dispute—Award 
of compensation—Question as to 
pee one to eompensation— 

ce under 8. 18 (1) of Act 
I of 1894—Decinion of Oourt how 
far res fudicata—AppNeation for 
referance—If to be accompanied 
by particulars of ‘‘grounds’’ under 
B. 18 (1)—Decision of Court eon- 
tained in two decrees and order for 
yment out of eompensation 
ead of in one award—Validity 

of decision if affected “(P.0.) .. 98 


——8. 24 (§)—Compulsory ae 
quisition—Compensation — Prinoi- 
ples for assessment—Acquiring 
authority only possible purchaser 
—Effest if any on assessment— 
Potentiality of IJend—If value 
after exploitation can be conal- 
dered (P.G.) . 45 


LAND IMPROVEMENT Loans AoT (XTX 
or 1888), 8S. 4—Agriculturistas’ 


Law Leeproviaaorrs Loans Act . Paor. 
(XIX or 1883)—Conid. 
Loans Act (XII of 1884), B, 4— 
Applicant to Government for loan 
already made improvements on land 


Lease FOR LAYING FLOWER GARDEN 
Erection of sheds and huts—If to be 
required to be demolished by injunc- 
tion «+ 773 

Larrans Parent (Mapas) Cis 39 AND 

Ae all bench unviex Coeooe 
tax Act (XI of 1922) S 66-A (2) direct- 

ing a reference—If “final j t 

decree or order” within meaning of 


cl g39-—Certificate under cl 40 for 
leave to appeal to Privy Council— 
Jurisdiction to grant B). .. 667 


Loararion Act(IX or 1908), Sa. 6 arD 
—Senior member of Malabar T 
making gift-—-Suit by other member 
within three years of attaining majority 
to set aside gift made more than twelve 
years before-——Lf barred .. 619 


S. I4——Suits by landlord to eject 


tenants after notice to quit and for 
meme profit—-Tenants held to be 
occupancy tenants —Suits thereon for 
rent in Revenue Court—Later suits if 
barred by limitation—Cause of action 
for suit in the two Courts not identical 
—Suits for rent in Civil Court—Later 
suits for rent for subsequent faslis—Al 
plaints returned to be presented to 
proper Court—Plaints separately pre- 
sented and not consolidated into one 

laint—Suit not barred by O a, r. a, 
Civil Procedure Code—Plaints to 
be treated as one for purposes of O a, 
r.a w 


m at (1)—Hindu Law—Paternal 
grandmother nearest hving relation 
of minor—If “lawful guardian ”—— 

H Endorsement by—If saves limitation 
against minor (FB). .. 884 


Art, 120—Lardholder suing occu- 
pier for land revenue paid to Goven 
ment—Limitation +. 579 

naan AT, ee one suit 
under C P e, 8. 92—" Knowledge 
of plaintif” for commencement of 
limilation—If refers only to plaintiffs 
æ nomim on record +» 920 

Arts. 181 sad, ioe Joint decree 

against 4, B and yment of by B 

and C alone—Appeal by B and 

Court peta Band C 
tartin int of limitation, against 

A, date decree or date when money 

paid by B and C is refumded to them— 
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Article applicable 181 or 182 (2) of the 
Limitation Act 


Art. 182 (5)—Execution petition 
wrongly numbered in the cause title—— ' 
Returned for rectification——Re-presen- t 
tation delayed—New application for 
execution filed time-—-Old appli- 
cation filed along with it—Subsequent ' 
order of dismissal on old application 
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whether can save limitation <. B64 


mr a 182 (5)—Final order—Mean- 


er to remedy defoct-—- 
Wheter * ea ‘step-in-aid ’ of execution . 


———Sch. I, Art. 182 (5)}—Preliminary 
decree—A ppeal st—Final decree 
pending appeal— ion of final 
decree—Linitation—Starting point.. 86 

Art. 182 (4)—~Prelmidary decree 

for sale in usufructuary e at 

—Decree for costs—Erecuton for 

costs and payment—Order for costs 

ee 0 to 


dismissed — Application for resti- 
tution of costs collected---Starting 
point of limitation—lIf date of order cn 
appeal against costs or also order in 
revision against amendment—-Wrong 
return of application for restitution— 

If applicanon to be deemed i 
—Application returned to party 

not in Court—If makes any difference 469 


Mapras AorrouLtturnety Rear Aor 
or 1938), S. 3, Provo (g)— 

eron escaping amesment to 
tax th really liable—If excluded 
from benefits of Act 


ray g tint) —Suit by first mortgagee 
Decree directing puime usufructuary 
mortgagee to redeem—If puime mort- 


a debtor within the meaning of 
ES maby ) of the Act 
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(c)—Chatram managed by 

Dika Arrears of rent payuble 

to Board in respect of Chatram pro- 

perty—If debtor entitled to- protection 
under Act 


——S8 4 (d)—Vacant site without 
building on it—If “ house ropny 
—Inclurion in mortgage— + 289 

———S. 4 (d)—Vacant aor n the 
compound of house m Tf 
prevents application of 8 4 (d) . 782 

S. 8—Promissory note of 1930 in 

favour of A—Renewal in eee 

for A in 1933—Suit At B's indorsee-— 

Decree thereon—Application to scale 

doen aia ee o under 8. 8— 

Debtor ff precluded from proving that 

renewal was benami for A—Ss 120 

and EETA SEN tiable Instruments Act 

bars proof of renewal. 658 


818 





.Manras Agrico.ruror’ Revo 





Paor. 
Aor (IV ar 1938)—Contd . 


S. 8, Explanation—Purchaser of 


hypotheoa Ss pomier ne note . 


to relief in respect of the debt under 8 
8, aplana sn .. 609 


E 15—Whether -cl. (3) wubject to 
di (1) of the section R - 791 
mD gA pplication under- S. 
when no execution pro pea ; 
ing—-Order on—lf appealable + ..- 609 
~m Sa 19 and 20—Decree of Berham- 
pore Court—Berhampore included in 
a new Province—Execution continuing 
in Berhampore ape aie pphiea rity 
of Madras Act IV of 1998—Jurisdic- 
tion of executing Court to hear appii- 
cations under Se. 19 and 20 
m 19 and 20-—Power of executing 
Court to stay execution pres 
under S go—Appealabihity und 
P. Code, S. 47 
mS 19 and 20—Providon for 
application for scaling down within 
60 days after stay of execution—E 
on a day when Court pipe ia? aad 
of application for scaling down on re- 
opone day—If in oe 
auses Act (X of 1897), S  11— 
Applicability - 308 
Ss. 20 snd 21—Decree for ie 
tion—A e Court reducing paity’s 
share——Kestitution—Party allowed to 
retain the share originally allotted but 
subject to a charge in respect of certain 
amounts—Such a charge if a “debt” . 
——Son of when entitled to main- 
tein an application under S. 20— 
Insolvency of father and declaration of 
a dividend—Son in posesion of family 
if also precluded from the 
ts of the Act by reason ofS 21 .. 
———S, Order under—Appeal- 
ability—Application whether falls 
under 8. 47, Civil Procedure Code (V 
of 1908) .. 398 


Maoras Crry Crv Court AOT of 
1892), Ss 3 AND 5-—Tiansfer of small 
cause nut to City Civil Court for trial 
with suit on file of later Court—lIf 
can be ordered ° 


Manpras Crry MumoraL Aor (X or 
1996), S 217-—Notice calling on owne 
to alter a street laid out by Lane 
with vacant plots on cither side—lIf 
“ strest” under the Act 33 


MADRAS Crry Porra Aar (III or 1888), 
5-—Conviction under—If bar to 
Sial for offence under I. P Code, Sa 
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323 and gaa. . B14 


Mapras Cory TENANTS PROTECTION AOT ' 
(III or 1921), 5 11—Tenant not owner 
of the su cture—If can claim 
notice er S ir i .. Ig 
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Mangas Compulsory Laour Aor (I or 
1858}, 8. Abente tick eae 
tion for compulsory ~ 
served jn the ordinary way on tenants 
—Personal notice, whether necemary— 
Tenants, agents of the Provisions 
of the Act complied wi .. 565 

MOV fa) Ra eee Acr 

oF I »—Rules er providing 

machinery fi or setting aside sales 

held by Deputy Registrar—If excludes 
jurisdiction of Civil Courts 

Rules aN 1% ( ) Asi 

ment of 

tion to Civil Court for erection -Re 





cognition of t under O a1, 
R. 16, Civi ure Code—-— 
Objection mibeguenip Juradieion = 
Whether Court can recoge 
please aa . 596 


MADRAS a Conomiation Aor (XI or 
1936), $. 17—Creditor’s representing 
more than fifty per cent. of applicant’s 
debts not agreeing to ement— 
Procedure 


5. 25—Judgment-debtor filing 
successive applications for con 


—If entitled to obtain stay under S 25 
> more than once © 7927 


Manras Doreror MONIPALTTIES hee 
M oz 1920), S. 36-—-Power of Provin- 
cial Government to control the action 
of Municipal Councils—If Courts 
have power to issue writ of certiorari 
against the Government exercising the 
power 
mod 1930), S. 86—Property 
Melwaram interest alone in 
the cee ite to tax the entire 
interest whether proper—Definition of 
t owner.’ is 
S. 947-—~Affixing cinema advertise- 
ments on vehicles and roadsides— 
Failure to obtain licence—Continuing 
offence-——-Launching of proat 
Time limit , 


789 


. Bor 


304 


440 


Whether a “ land-holder,” entitled to, 


eject ryots -C.). se Gor 

———— $S, 2oA—Order of Collector— ' 
` Whether Court can interfere 

under S. 114, Civil Procedure Code, z 

(V of +x Doctrine of res ; 

applicable to such orders ... ‘aga 


vires 
' Mangas Hoev Reugiow Expowmers 
815 |. 


Maras Esratus Lao Acr 
(EX or 1908)—Comid. 


S. 4 (1)—Scope—Rent paid in 


Paar. 





recovery- 
a i ; ‘Whether binding 
tivating tenants— indi 

on pesca Sand —Suit whether one for 

recovery o aa a Juridietion 
of Civil Court 93 
S8. 77, 181 and 18 Home-farm 
land—Landholder having no kudi- 
waram right—Character of holding— 
Suit for recovery of rent—Proper fgrum 
—Revenue Court 778 

ss. 146 and rage pepepeciie 
in effect (FB). 1 

-——Ī, 19a—Sale in execution of 

revenue decree—Sale fall to be 
vitiated by fraud and i > 

larity—Petition to set aside sale 

O a1, r. go, Civil Procedure Code—If 
Collector can entertain the petition .. 
Aabe Gamme Acr (III oF 1980), 
(2) and 6—“ Gaming ” definition 


120 


Mapras HEREDITARY virio Orii 
Aar (III oF 1895), 3. ‘Threat of 
unlawful ejection by official 
act—Suit to ect the offico—Jurls- 

` diction of Courts to entertain .. 6 

Manras Hraun Courr APPELLATE Six 
Rules—R. 29-A—“ 
jssuc of habeas corpus ”—If elude 

lications for directions under 8. 49 
. P Code (P.C.). "406 

Rr. 2 and 2-A whether ilire 
(F.B.). ae 185 





Aor (IT om 1927), Ss 48 AND 79— 
Decree prior to Act, decl 


S. 43—S 43 is to prevail—Decreo 
that extent not in force—S. ce 
saves such decrees 
, ——— Ss. 62, 63 and 65-A—Board 
taking action under $. 62—Power to 
, frame a scheme even in the absence of 
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mismanagemen’ 
8. 65-A-—-When proper | II 
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Manras Ineiaatron Cass Acr I o 
165): Land classified as ‘ e crop’ 


Py, a channel from a tank—Water 
en, for second crop without permis- 
sion from a different channel but 
from the same tank—lf liable for 
penalty 
Mangas LooaLr Boarps Aor (XIV © or 
1920) Election Rules under—Elec- 
oner option to 
petitioner to drop changes th succes- 
candidates but permitting one—If 
warranted by tbe rules 
(Amended by Act II of ‘ese, 
S. oh 36 and 88—Education ‘tax 
levied on proprietor of an estate as lend 
cess—-Proprictor if can recover half 
of it from tenant-—S. 88, if applicable 
to such a tax— Effect of Se. 34 and 36 
as amended 
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THE INDIA ACTS, 1939. 


THE INDIAN TARIFF (AMENDMENT) ACT, 1939. 





ACT No. I or 1939. 
[28th January, 1939. 
An Act further to amend the Indian Tariff Act, 1934. 


‘ Wuereas it is expedient further to amend the Indian Tariff Act, 1934, 
for the purpose of assisting the sale in India of wheat produced therein by 
imposing a temporary duty of customs on the importation of wheat; It-is hereby 
enacted as follows :— 


1. This Act may be called Toe, Inpian TARF 
Short title. (AMENDMENT) Act, 1939. 


Amendment of First 2. In the First Schedule to the Indian Tariff 
erie Act XXXI of Act, 1934,— a k 


(a) after Item No. 10, the following item shall be inserted, namely :— 





* 10 (1) WuErar. March3ist, 
1940”. 

















THE AJMER-MERXYARA MUNICIPALITIES REGULATION 
(AMENDMENT) ACT, 1939. 





Acrt No. II or 1939. 
l [ist February, 1939. 
An Act further to amend the Ajmer-Merwora Municipalities Regulation, 1925, 
for the purpose of lowering the educational qualification entitling a person 
to be enrolled as an elector. . 

Wauereas it is expedient further to amend the Ajmer-Merwara Munici- 
palities Regulation, 1925, for the purpose of lowering the educational qualifica- 
tion entitling a person to be enrolled as an elector; It is hereby enacted as 
follows :-— 

1. This Act may be called Tur Ajuer-Mup- 
Short title, WARA MUNICIPALITIES REGULATION (AMENDMENT) 
Act, 1939. 
2. For sub-clause (i) of clause (b) of sub- 
Amendment of section 30, section (2) of section 30 of the Ajmer-Merwara Muni- 
Regulation VI of 1925. cipalities Regulation, 1925, the following sub-clause 
shall be substituted, namely :-— 

“(i) the holder of a certificate proving that he has passed the Upper Pri- 

mary (fourth standard) exammation or any other examination prescribed by rule 
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in this behalf as at least equivalent to that examination, or ‘that he posseases such 
lower educational qualification as may be so prescribed, or.” 


THE DESTRUCTIVE INSECTS AND PESTS (AMENDMENT) ACT, 1939. 





Act No IL oF 1939. 
[2nd February, 1939. 
An Act further to amend the Destructive Insects and Pests Act, 1914. 
Wouereas it is expedient further to amend the Destructive Insects and 
Pests Act, 1914, the purpose hereinafter appearing; It is hereby enacted as 
follows =- 


1. This Act may be called Tar DESTRUCTIVE 


Saart title. , INSECTS AND PESTS (AMENDMENT) Act, 1939. 
* Amendinedt of section 2 - 2, In section 2 of the Destructive Insects and 
“Act II of 1914. . . Pests Act, 1914,— 


(a) at the end of clause (b) the word “and” shall be omitted ; 
(b) at the end of clause (c) the word “and” shall be added; and . 
(c) after clause (c) the following clause shall be added, namely :— 


“(d) a reference to British India shall be construed as a reference to Bri- 
tish radia and Berar.” 


TE 





y “THE MOTOR: VEHICLES ACT, 1939, 
i | — 


| I Acr No: IV or 1939. 


` i [16th February, 1939. 
te “Ach i canoldir ‘and amend the law pines to motor vehicles. 


‘WHEREAS it is expedient to consolidate and amend the law relating to 
motor vehicles in British India; It is hereby enacted as follows-— _ . 


CHAPTER I. 
OP To a PRELIMINARY. 

Short title, extent and t. (1) This Act may be called Taz Moror 
commencement. Veuicies Act, 1939. 


(2) It extends to the whole of: British India. 


.  (3);.It shall come into force on the Ist day of July, 1939; but Chapter VIII 
shall not have-effect until the Ist day of July, 1943. . 


2. In this Act, unless there is anything r - 
“Definitions nant in the subject or context,— nie 
1. (1) “axle weight” means in relation to an axle of a vehicle the total weight 
transmitted’ by the several wheels attached to that axle to the surface whereon 
the vehicle rests; | | 

(2) “certificate of registration” means the certificate issued by a compe- 
tent authority: to the effect that a motor vehicle has been duly registered i in accord- 
ance with the provisions of Chapter TI; 

(3) “contract carriage” means a motor vehicle which carries a passenger or 
passengers far hire'ör reward under a contract expressed or implied for the use 
of the vehicle as whole at or for a fixed or agreed rate or sum and from ont 
point to“another without stopping to pick up or set down along the line of route 
passengers not included in the contract; and includes a motor cab notwithstanding 
that the: <paaserigers: may pay pare fares; 
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:  Explardation—Contract carriage” does not include a motor vebicle, pos- 
session of which has been temporarily transferred in accordance with an express 
aoe of hire for use as a private vehicle. and which is used in accordance with 

terms of such agreement ; 
i (4) “delivery van” means any goods vehicle the registered laden TEN 
of which does not exceed 5,000 pounds avoirdupois; 

(5) “driver” includes, where a separate person acts as steersman of a 
thotor vehicle, that person as well as any other person engaged in the driving of 
the vehicle; 

(6) “fares” includes sums payable for a' season ticket or in respect of the 
ike of a contract carriage ; 

wos * (7)--“goods” includes live-stock, and any thing (other than equipment 
ordinarily. used with the vehicle) carried by a vehicle except living persons, but 
-does not include luggage or personal effects carried in a motor car or in a trailer 
attached to a motor car or the personal luggage of passengers travelling in the 
vehicle; 

(8) “goods vehicle” means any motor vehicle constructed or adapted for 
use for the carriage of goods, or any motor vehicle not so constructed or adapted 
when used for the carriage of goods solely or in addition to passengers ; 

(9) “heavy transport vehicle” means a transport vehicle the registered 
axle weight of which exceeds 10,600 pounds avoirdupois, or the Terere laden 
weight of which exceeds 14, 500 pounds avoirdupois; 

(10) “invalid carriage” means a motor vehicle the P e weight of which 
does not exceed five hun a specially designed and constructed, and 
aot merely adapted, for the use of a person suffering from some physical defect 
or disability, and used solely by or for such a person; 

(11) “licence” means the document issued by a competent authority autho- 

the person specified therein to drive a motor vehicle or a motor vehicle of 
any specified class or description; 

(12) “licensing authority” means an authority empowered to grant-licen- 
ces, appointed by the bora Government by rule made under section 21; 

(13) “light transport vehicle” means any public service vehicle other than 
a motor cab, or any goods vehicle other than a heavy transport vehicle or a 
delivery van; : 

(14) “locomotive” means a motor vehicle which is itself not constructed. 
to carry any load (other than equipment used for the purpose of propulsion), 
the unladden weight of which exceeds 16,000 pounds avoirdupois; ee does 
not include a road-roller; ~ f . 

. (15) “motor cab” means any motor, vehicle constructed, adapted or used 
to carry mot more than six passengers excluding the driver, for hire or reward; 

(16) “motor car” means any motor vehicle other than a transport vehicle, 
locomotive, road-roller, tractor, motor cycle or invalid carriage; 

(17) “motor cycle” means a motor vehicle, other than an invalid car- 
riage, with less than four wheels, the unladen weight of which, inclusive of 
any side-car attached to the yehicle, does not exceed 900 pounds avoirdupois ; 

(18) “motor vehicle? means any mechanically. propelled vehicle adapted 
for use upon roads whether the power of propulsion is transmitted thereto 
from an external or internal source and iude a chassis to which a body has 
not been attached and a trailer; but does not include a vehicle running upon 
fixed rails or used solely upon the premises of the owner; 

(19) “owner” means, where the person in possession of a motor vehicle 
is a minor, the guatdian of such minor, and in relation to a motor vehicle 
which is the subject of a hire purchase agreement, the person in possession of 
the vehicle under that agreement; 
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: (20)“permit” means the document issued by a Provincial or Regional 
Transport Authority authorising the use of a transport vehicle as a contract 
Carriage, or stage carriage, or authorising the owner as a private carrier or 
public carrier to use such vehicle; : 

(21) “prescribed” means prescribed by rules made under this Act: 

(22) “private carrier” means an owner of a transport vehicle other than 
a public carrier who uses that vehicle solely for the carriage of goods which are 
his property or the carriage of which is necessary for the purposes of his busi- 
ness not being a business of providing transport, or who uses the vehicle for 
any of the purposes specified in sub-section (2) of section 42; 

(23) “public carrier” means an owner of a transport vehicle who transports 
or undertakes to transport goods, or any class of goods, for another person at any 
time and in any public place for hire or reward, whether in pursuance of the 
terms of a contract or agreement or otherwise, and includes any person, body, 
association or company engaged in the business of carrying the goods of persons 
associated with that person, body, association or company for the purpose of 
having their goods transported; 

(24) “public place” means a road, street, way or other place, whether 
a thoroughfare or not, to which the public have a right of access, and inchides 
any place or stand at which passengers are picked up or set down by a stage 
carriage ; 

(25) “public service vehicle” means any motor vehicle used or adapted 
to be used for the carriage of passengers for hire or reward, and includes a 
motor cab, contract carriage, and stage carriage; 

(26) “registered axle weight” means in respect of any vehicle the axle 
weight certified and registered by the registering authority as permissible for 
that vehicle; 

(27) “registered laden weight” means in respect of any vehicle the total 
weight of the vehicle and load certified and registered by the registering autho- 
tity as permissible for that vehicle; 

(28) “registering authority” means an authority empowered to register 
motor vehicles under chapter IH: - 

(29) “stage carriage” means a motor vehicle carrying or adapted to carry 
more than six persons excluding the driver which carries passengers for hire or 
reward at separate fares paid by or for individual passengers, either for the 
‘whole journey or for stages of the journey ; 


(30) “tractor” means a motor vehicle which is not itself constructed to 
carry any load (other than equipment used for tHe purpose of propulsion) the 
unladen weight of which does not exceed 16,000 pounds avoirdupois; but 
excludes a road-roller; 


(31) “traffic signs” includes all signals, warning sign posts, direction 
posts, or other devices for the information, guidance or direction of drivers of 
motor vehicles i : 


(32) “trailer” means any vehicle other than a side-car drawn or intended 
to be drawn by a motor vehicle; ` 


(33) “transport vehicle” means a public service vehicle, a goods vehicle a 
locomotive or a tractor other than a locomotive or tractor used solely for agri- 
cultural purposes; 


(34) “unladen weight” means the weight of a vehicle or trailer includi 
all hese ordinarily used with the vehicle or trailer when working, but eae: 
ing the weight of a driver or attendant; and where alternative parts or bodies are 
used the unladen weight of the vehicle means the weight of the vehicle with the 
heaviest such alternative part or body; 


$ 
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(35) “weight” means the total weight transmitted for the time being by 
the wheels of a vehicle to the surface on which the vehicle rests. 
CHAPTER II. 
LicensinG or Drivers or Motor VEHICLES. 


3. (1) No person shall drive a motor vehicle in any public place unless 
Necessity for driving he holds an effective licence issued to himself authoris- 
licence. ing him to drive the vehicle; and no person shall so. 
drive a motor vehicle as a paid employee or shall so drive a public service vehicle 
unless his licence specifically entitles him so to do. 


(2) A Provincial Govefoment may prescribe the conditions subject to 
which sub-section (1) shall not apply to a person receiving instruction in driv- 
ing a motor vehicle. 

(3) Nothing contained in sub-section (1) shall for a period of twelve 
months after the commencement of this Act invalidate a licence to drive a motor 
vehicle issued by a competent authority under the provisions of the Indian Motor 
Vehicles Act, 1914. 

Age limit in connection 4. (1) No person under the age of. eighteen 


kai driving of mOr yeu years shall drive a motor vehicle in any pubiic place. 


(2) Subject to the provisions of section 14, no person under the age of 
twenty years shall drive a transport vehicle in any public place. 

(3) Nothing contained in sub-section (1) or sub-section (2) shall 
prevent any person who, before the commencement of this Act, possessed a licence 
to drive a motor vehicle from obtaining a licence to drive a motor vehicle of the 
same class. 


” Responsibili R 5. No owner or person in charge of a motor 
of motor a for can vehicle shall cause or permit any person who does not 
traventions of sections 3 and gatisfy the provisions of section 3 or section 4 to drive 
4. the vehicle. z 

6. (1) No person shall, while he holds any licence for the time being in 

X force, hold any other licence except a licence issued 
i erion on the hold- in accordance with the provisions of section 14, or a 
a document authorising, in accordance with the rules 
made under section 92, the person specified therein to drive a motor vehicle. 

(2) No holder of a licence shall permit it to be used by any other person. 

(3) Nothing in this section shall prevent a livensing authority having the 
jurisdiction referred to in sub-section (1) of section 7 from adding to the 
classes of vehicle which the licence authorises the holder to drive. 

7. (1) Any person who is not disqualified under section 4 for driving a 

thi motor vehicle and who is not for the time being dis- 

Grant of licence, . qualified for holding or obtaining a licence may apply 

to the licensing authotity having jurisdiction in the area in which he ordinarily 

resides or carries on business or, if the application is for a licence to drive as a 

paid employee, in which the employer resides or carries on business, for the issue | 
to him of a licence. 

(2). Every application under sub-section (1) shall be in Form A as set 
forth in the First Schedule, shall be signed by, or bear the thumb impression of, 
the applicant’ in two places, and shaH contain the information required by the 
form. i 

(3) Where the application is for a licence to drive as a paid employee or 
to drive a transport vehicle, or where in any other case the licensing authority. 
for reasons to be stated in writing so requires, the application shall be accom- 
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panied by a medical certificate in Form C, as set forth i in the First Schedule, sign- 
ed by a registered medical practitioner. > > 

(4) Every application for a licence to drive as a Se employee and every 
application for a licence to drive a transport vehicle shall be accompanied by three 
clear copies of a recent photograph of the applicant. 

(5) If, from the application or from the medical certificate referred to in 
sub-section (3), it appears that the applicant is suffering from’ any disease or 
disability specified in the Second Schedule or any other disease or disability: which 
is likely to cause the driving by him of a motor PAET of the class which he would 
be authorised by the licence applied for to drive to be a source of danger to the 
public or to the passengers, the licensing authority shall refuse to issue the 
licence: 

Provided that— 

(a) a licence limited to driving an invalid carriage may be issued to the 
applicant, if the licensing authority is satisfied that he is fit to drive such a 
carriage, 

(b) the applicant may, except where he suffers from a disease or disability 
specified in Second Schedule, claim to be subjected to a test of his fitness or ability 
to drive a motor vehicle of a particular construction or design, and, if he passes 
such test to the satisfaction of the licensing,authority and is not otherwise dis- 
qualified, the licensing authority shall grant him a licence to drive such motor 
vehicle as the licensing authority may specify in the licence. 

" (6) No licence shall be issued to any applicant unless— 

'(a). he passes to the satisfaction of the licensing authority the test of com- 
petence to drive specified in the Third Schedule, or 

(b) where the application is made within twelve months from the com- 
mencement of this Act, he satisfies the licensing authority that he was at the 
, commencement of this Act the holder of a current licence granted. under the 

provisions of the Indian Motor Vehicles Act, 1914, entitling him to drive a vehicle 
of the class or description which he would be entitled to drive under the licence 
applied . for: 


` Provided that, where the application is for a licence to drive a motor cycle 
or a motor car, the licensing authority shall exempt the applicant from Part I of 
the. test- apecified i in the Third Schedule if the licensing authority is satisfied that 
the applicant. has previously held a licence to drive and has had not less than 
twelve. months’ recent epemuga of driving a motor cycle or a motor car, as the 
case may be: ` 

Provided further that where the application is for a licence to ee a 
motor vehicle (not being a transport vehicle) otherwise than as a paid employee, 
the licensing authority may exempt the applicant from Part I of the test ed 
in the Third Schedule if the applicant possesses a driving certificate issued by an 
automobile association recognised in this behalf by the Provincial Government. 


(7) The test of competence to drive shall be carried out in a vehicle of 
the type to which the application refers, and, for the purposes of Part I of the 
test,-— 

a) a person who passes the test in driving a motor car or a motor cab 
ora delivery van shall be deemed to have passed the test for all of these vehicles; 


(b) a person who passes the test in drivin an de ight transport vehicle shall 
be deemed also`to have passed the test in driving the vehicles referred to in clause 
(a); and | ' 

(c) a person who passes the test in driving a heavy transport vehicle shall 
be deemed also to have passed the test in driving any motor vehicle other than a 
motor cycle, 
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(8) When an application has been duly made to the ue licensing 
authority and the applicant has satisfied such authority of his physical ‘fitness and 
of his competence to drive and has paid to the authority a fee rot five rupees, the 
licensing authority shall grant the applicant a licence unless the applicant is dis- 
qualified under section 4 for driving a motor vehicle or is for the time being dis- 
qualified for holding or obtaining a licence: 
Provided that— ; 
a) the fee for a licence issued in accordance with the provisions of clause 
(b) of sub-section (6) shall be three rupees only, and 
(b) a licensing authority may issue a licence to drive a motor cycle or a 
motor car notwithstanding that it is not the appropriate licensing authority, if 
the licensing authority is satisfied that there is good reason for the applicant’s in- 
ability to apply to the appropriate licensing autharity. 
8. (1) Every licence, except a licence issued under section 14, shall be in 
Form and contents of Form D as set forth in the First Schedule and shall 
cene. : have affixed thereto one of the signatures or thumb 
impressions given on the form of application for the 
licence and, in the case of a licence to drive as a paid employee or to drive a tran- 
ae vehicle, one of the photographs referred to in sub-section (4) of section 


(2) A licence shall specify whether the holder is entitled to dive as a 
paid employee and whether he is entitled to drive a public service vehicle and shall 
further be expressed as entitling the holder to drive a motor vehicle of one or 
more of the following classes, namely :—- 

(a) motor cycle, 

(b) motor car, 

(c) motor cab, oe 

(d) délivery van, 

(e) light transport vehicle, 

(f) heavy transport vehicle, 

(g) locomotive, 

(A) tractor, 

(i) road-roller, 

(j) invalid carriage, or 

(k) motor vehicle of a specified description. 

9. (1) Subject to any rules made by a Provincial 
Extent of validity of Government wader sub-section (3), a licence issued 
licence. under the foregoing sections shall SHective age a 


t 
` 


-out British India. 


(2) Subject, in the case of international driving permits issued in pursu- 
ance of the International Convention relative to motor traffic concluded at Paris 
on the 24th day of April, 1926, or of any Convention modifying the same, to any 
rules made by the Central Government under section 92 and subject in any other 
case to the provisions of sub-section (4), a licence to drive a motor vehicle issued 
by a competent authority in any Indian State or in the French or Portuguese 
Settlements bounded by India shall, if the holder is ordinarily resident in- the 
State or Settlement in which the licence was issued, be valid throughout’ British 
India as if it were a licence issued under this Act: 


Provided that such holder is not disqualified under any of the provisions 
of this Act for holding or obtaining a licence in British India. 
> (3) A Provincial Government may, by rules made under section 21,—- ; 
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(a) provide that a P entitling the holder of a licence to drive a 
public service vehicle shall de in the licence only by or under the authority 
of the Regional Transport Authority constituted under Chapter IV, 

(b) regulate the submission of applications for such licences to the ead 
authority, or 

(c) require as a condition of its Meant a province that a licence.en- 
titling the holder to drive a public service icle shall be countersigned by a 
prescribed authority in the province. 


(4) If the Central Government is satisfied that licences issued in British 
India under this Act are not effective in Indian State or French of Portu- 
guese Settlement bounded by India or are effective subject to unreasonable condi- 
tions or that like conditions and requirements to those imposed by this Act are 
not imposed in a reasonable degree upon the issue of licences in any State or 
Settlement as aforesaid, the Central Government shall, by notification in the 
Official Gazette, declare that licences generally or any particular class of licence 
issued in any such State or Settlement shall not be valid in British India. 


10. A licence issued under the foregoing sections shall, subject to the provi- 

c , sions contained in this Act as to the cancellation of 

oiia licences and the disqualification of holders of licences 

for holding or obtaining licences, be effective without renewal for a period of 
twelve months only from the date of iseue or last renewal. 

© 114. (1) Any licensing authority may on appli- 

Renewal of licences. cation made to it renew a licence issued under the 

provisions of this Act. 

(2) An application for the renewal of a licence shall be made in Form B 
as set forth in the First Schedule and shall contain the declaration required by 
that form; provided that where the applicant does not or is unable to subscribe 
to the said declaration the provistons of sub-section (5) of section 7 shall apply. 


(3) The fee payable for the renewal of a licence shall be three rupees 
if the application for renewal is made previous to, or not more than fifteen dy 
subsequent to, the date on which the fee is due to expire and shall be five 
rupees in any other case, unless the licensing authority is satisfied that the holder 
was prevented by good cause from applying for the renewal of the licence within 
fifteen days after its expiry. 


(4) When the authority renewing the licence is not the authority which 
issued the licence, it shall intmmate the fact of renewal to the authority which 
issued the licence. 


12. Notwithstanding anything contained in the foregoing sections, a licens- 
ority may at any time revoke a licence issued 
Reveaaua of uee E 23 it, or may require, as a condition of continuing to 
nee disease or dis- Kold such licence, the holder thereof to furnish a fresh" 
i medical certificate in Form C as set forth in the First 
Schedule signed as required by sub-section (3) of section 7, if the licensing 
authority bas reasonable grounds to believe that the holder of the licence i is, by 
virtue of any disease or disability, unfit to drive a motor vehicle. 
13. (1) Where the licensing authority refuses to issue or revokes 
: refuses to renew any licence, it shall do so by an 
Orders Ape te re- order communicated to the applicant or the holder, 
iy enn appeals 25 the case may be, giving the reasons in writing for 
such refusal or revocation. 
(2) Any person aggrieved by the refusal of a licensing authority to grant 
or renew a licence or by the revocation of a licence may, within thirty da 
of the service on him of the order of such refusal or revocation, appeal to 
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prescribed authority, who shall decide the appeal after giving the licensing autho- 
rity an opportunity of being heard, and the decision of the appellate authority 
shall be binding on the licensing authority. 
Ea The order of a licensing authority shall, unless the appellate autho- 
lies itionally or unconditionally, directs otherwise, be in force pending the 
disposal of an appeal under sub-section (2). 


14. (1) The authority specified in Part A of the Fourth Schedule may 
Rak gare grant licences, valid throughout British India, to per- 


i sons who have completed their eighteenth year to 
uoe, east abel N of the drive motor vehicles which are .the property of the 


Central Government. 

(2) A licence issued under this section shall specify the class or classes 
of vehicle which the holder is entitled to drive and the period for which he is 
so entitled. f 

(3) A licence issued under this section shall not entitle the holder tọ 
drive any motor vehicle except a motor vehicle which is the property of the 
Central Government. 


(4) The authority issuing any licence under this section shall at the re- 


quest of Provinci Goverment furnish such information respecting any 
person to whom a licence is issued as that Government may at any time require. 


Power of licensing autho- 15. (1) Ife licensing authority is satisfied after 
rity to disqualify for holding giving him an opportunity of being heard that any 
a licence. person— : 

(a) is a habitual criminal or a habitual drunkard, or 

(b) is using or has used a motor vehicle in the commission of a cognisa- 
ble offence, or 

(c) has by his previous conduct as driver of a motor vehicle shown that 
his driving is likely to be attended with danger to the public, 
it may, for reasons to be recorded in writing, make an order disqualifying that 
person for a specified period for holding or obtaining a licence. 

(2) Upon the iksue of any such order a person affected, if he is the 
holder of a licence, shall forthwith surrender his licence to the licensing authority 
making the order, if the licence has not already been ae and the 
licensing authority shall— s 

(a) if the licence is a licence issued under this Act, keep it until the 
disqualification has expired or has been removed, or 


(b) if it is not a licence issued under this Act, endorse the a 
cation upon it and send it to the licensing authority by which it was issu 


(3) Any person aggrieved by an order made by a licensing authority 
under this section may, within thirty days of the receipt of the order, appeal 
to the prescribed authority, and such appellate authority shall give notice to 
the licensing authority and hear either party if so required by N party and 
may make such inquiry into the matter as it thinks fit. An order made by any 
such appellate authority shall be final. 


16. (1) A Regional Transport Authority constituted under Chapter IV 
5 f Regional may for reasons to be recorded in writing and sub- 
ower 0 ih 
ject to any prescribed conditions declare any 
qaakeet Authority to dis- disqualified, for a specified period, for hold 
obtaining a licence to drive a public service vehicle in 
the province. i ; 

(2) Any person pos by an order of a Regional Transport Authority 
made under sub-section (1) may within thirty days of the receipt of intimation 
of such order appeal against the order to the prescribed authority. 

1—2 
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17. (1) Where a person is convicted of an offence under. this Act, or of an 

: i _ offence in’ the commission of which a motor vehicle 
aa of Court to dis- was used, the Court by which such person is. con- 
j victed may, subject to the provisions of this section, 
in addition to imposing any other punishment authorised by law, declare the 
person so convicted to be disqualified, for such period as the Court may specify; 
for holding any licence or for holding a licence to drive a particular class or 
description of vehicle. 


(2) A Court shall not order the disqualification of an offender convicied 
for the first or second time of an offence punishable under section 115. 


(3) A Court shall order the disqualification of an offender convicted 
of an offence punishable under section 117, and such disqualification shall be 
for a period of not less than six months. 


(4) A Court shall order the disqualification of an offender convicted 
of an offence against the provisions of clause (c) of sub-sectton (1) of sec- 
tion 87 or of section 89, and such disqualification shall be for a period of not 
less than one month. 

_ (5) A Court shall, unless for special reasons to be recorded in writing 
it thinks fit to order otherwise, order the disqualification of an offender— 

(a) who having been convicted of an offence punishable under section 
116 is again convicted of an offence punishable under that section, 

(b) who is convicted of an offence punishable under section 120, or 


(c) who is convicted of an offence punishable under section 123: 


Provided that the period of disqualification shall not exceed, in the cases 
referred to in clauses (a) and (b), two years, or, in the case referred to in 
clause (c), one year. 

(6) A Court ordering the disqualification of an offender convicted of an 
offence punishable under section 116 may direct that the offender shall, whether 
he has previously passed the test of competence to drive specified in the Third 
Schedule or not, remain disqualified until he has subsequent to the making of the 
order of disqualification passed that test to the satisfaction of the. licensing 
authority. ; ; ‘ 

(7) The Court to which an appeal lies from any conviction of an offence 
of the nature specified in sub-section (1) may set aside or vary any order of 
disqualification made by the Court below, and the Court to which appeals ordi- 
narily lie from any Court may set aside or vary any order of disqualification made 
by t Court, notwithstanding that no appeal lies against the conviction in 
connection with which such order was made. 


18. (1) A person in respect of whom any disqualification order is made 
Effect of disqualification shall be debarred to the extent and for the period 
Sde specified in such order from holding or obtaining a 
i licence and the licence, if any, held by such person 

at the date of the order shall cease to be effective during such period. 

(2) The operation of a disqualification order made under section 17 
shall not be suspended or postponed while an appeal is pending against such 
order or against the conviction as a result of which such order is made, unless 
the appellate Court so directs. i 

(3) Any person in respect of whom any disqualification order has been 
made may at any time after the expiry of six months from the date of the 
order apply to the Court or other authority by which'the order was made, to 
remove the disqualification; and the Court or authority, as the case may be, 
may, having regard to all the circumstances, either remove or vary the order 


r 


of disqualification : 
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` Provided that where -an application has been made under this section a 
second application thereunder shall not be entertamed before the expiry of a 
further period of three months. 

19. (1) The Court or authority making an order of disqualification shall 

_ endorse or cause to be endorsed upon the licence, if 

, Zodorsements. . ` any, held by the person disqualified particulars of the 

order of disqualification and of any conviction of an offence in respect of which 

an order ‘of ualification is made; and iculars of any removal or variation’ 

of an order of disqualification made under sub-section (3) of section 18 shall 

be similarly so endorsed. i 

(2) A Court by which any person is convicted of an offence specified 

in the Fifth Schedule shall, whether or not an order of disqualification is made 

in respect of. such conviction, endorse or cause to be endorsed particulars ‘of 
such pe on any licence held by the person convicted. 

rson accused of an offence specified in the Fifth Schedule 

shall e a atada the Court bring with him his licence if it is in his posses- 

sion. 

20. (1) An endorsement on any licence shall be hatena to any 

new or duplicate licence obtained the holder 


a na thereof until the holder becomes entitled under the 


From éndorseiment. pee of this section to have a licence issued to 
free from endorsement. 
(2) Where a licence is to be endorsed and the licence is at 


the time not in the possession of the Court or authority by which the endorse- 
ment is to be made then— . 

(a) if the’ paea in respect of whom the endorsement is to be made is 
at the o the holder of a licence, he shall produce the licence to the Court or 
authority within five days, or such longer tme as the Court or authority may 
fix, or 

(b) if, not t being then the holder of a licence, he subsequently obtains 
a licence, he shall within five days after obtaining the licence produce it to the 
Court or authority ; 
and if the licence is not produced within the time specified it shall on the expi- 
ration of such time be of no effect until it is produced for the purpose of 
endorsement. 

(3) A person whose licence has been endorsed shall, if during a conti- 
nuous period ‘of three years since the last endorsement was made no further 
order of endorsement has been made y age him, be entitled, on surrendering 
his licence and on payment of a fee of five ees, to receive a new licence free 
from all endorsements. If the ea was only in respect of exceeding 
a speed limit, he shall be entitled to have a clean licence issued on the expira- 
tion of one year from the date of the order: 

Provided that in AEREE Oa e said period of three years and one 
respectively, any period during which the said person was disqualified for old. 
ing or obtaining a licence shall be excluded. 

(4) When a licence’is endorsed by or an order of endorsement is made 
by any Coast the Court shall send particulars of the endorsement or order, as 

e case may be, to the licensing authority by which the licence was last renewed 
and to, the licensing authority which granted the licence. z: 

(5) Where the holder of a licence is disqualified by the order of any 
Court for holding or obtaining a licence, the Court shall take possession of the 
licence and forward it to the licensing authority by which it was granted or last 
renewed and that authority shall keep the licence until the disqualification has 
expired or has been removed and the oe entitled to the licence has made a 
demand in writing for its return to him 
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Provided that, if the disqualification is limited to the driving of a motor 
vehicle of a particular class or description, the Court shall’ endorse the- licence 
. to this effect and shall send a copy of the order of disqualification to the 
licensing authority by which the licence was granted and shall return the licence 
to the holder. 

_. (6) Where on an appeal against any conviction or order of a Court 
which has been endorsed on a licence, the appellate Court varies or sets aside 
the conviction or order, the appellate Court shall inform the licensing authority 
by which the licence was last renewed and the licensing authority which granted 
the licence, and shall arnend or cause to be amended the endorsement of such 
conviction or order. 


21. (1) A Provincial Government may make 
Power to make rules. tules for the purpose of carrying into effect the 
provisions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 

(a) the appointment, jurisdiction, control and functions of licensing 
authorities and other prescribed authorities; 

(b) for the conduct anf hearing of appeals that may be preferred under - 
this Chapter ; 

(c) the issue of duplicate licences to replace licences lost, destroyed or 
mutilated, the replacement of photographs which have become obsolete, and the 
issue of temporary licences to persons receiving instruction in driving, and the 
fees to be charged therefor; 

(d) the conditions subject to which a Regional Transport Authority may 
disqualify a person for holding a licence to drive a public service vehicle; 

(e) the medical examination and testing of applicants for licences and 
of drivers-and the fees to be charged therefor ; 

(f) the refund of fees paid under the provisions of this Act or of any 
enactment relating to motor vehicles in force in British India at the commence- 
ment of this Act; te 

(g) the granting by registered medical practitioners of the certificates 
referred to in sub-section (3) of section-7; 

(h) the communication-of particulars of licences granted by one licens- 
ing authority to other licensing authorities; 

(4) the control of schools or establishments for the instruction of drivers 
of motor vehicles and the acceptance of driving certificates issued by such 
schools or establishments as qualifying the holder for exemption from Part I 
of the test specified in the Third Schedule; 

(j) the exemptions of drivers of road-rollers from all or any of the pro- 
visions of this Chapter or of the rules made thereunder; and 


(k) any other matter which-is to be or may be prescribed. 


CHAPTER III. 
REGISTRATION OF Motor VEHICLES. 


22. (1) No person shall drive any motor vehicle and no owner of a motor 

, : vehicle shall cause or permit the vehicle to be driven in 
woo for registra- any public place or in any other place for the purpose 
: f of carrying passengers or goods unless the vehicle is 
registered in accordance with this Chapter and the certificate of registration of 
the vehicle has not been suspended or cancelled and the vehicle carries a registra- 
tion mark displayed in the prescribed manner. 


. 
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(2) Nothing in this section shall apply to a motor vehicle while being 
driven within the limits of jurisdiction of one registering authority to or from 
the appropriate place of registration for the purpose of being registered under 
section 23, 25 or 39 or to a motor vebicle exempted from the provisions of 
this Chapter while in the possession of a dealer in motor vehicles. 


23. (1) Subject to the provisions of section 25 and section 39, every owner 
Reaistrati ears be of a motor vehicle shall cause the vehicle to be regis- 
ao more tered by a registering authority in the province in which 
he has the residence or place of business where the 
vehicle is normally kept. 

(2) A motor vehicle already registered under any enactment in force 
in British India at the commencement of this Act shall be deemed to be regis- 
tered under this Act until the Ist day of April, 1941, and on the application of 
the owner before that date shall be registered under this Act without payment 
of any registration fee. 

(3) A Provincial Government may, by rules made under section 41, pro- 
vide that within a prescribed period certificates of registration of any prescribed 
class of transport vehicles deemed to be registered under this Act by virtue of 
sub-section (2) shall be presented to a prescribed authority for the entry there- 
in of all or any of the particulars ifed in section 37. 


24. (1) An application by or on behalf of the owner of a motor vehicle 
i ee E 
Regis tration how to be First Schedule, shall contain the information required 
by that form, and shall be accompanied by the pre- 
scribed fee. 


(2) The registering authority shall issue to the owner of a motor vehicle 
regist by it a certificate of registration in Form G as set forth in the 


First Schedule and shall enter in a record to be kept by it particulars of such 
certificate. 


(3) The registering authority shall assign to the vehicle, for display 
thereon in the prescribed manner, a distinguishing mark (in this Act referred to 
as the registration mark) consisting of one of the groups of letters allotted to 
the province by the Sixth Schedule followed by a number containing not more 
than four figures. 


25. (1) Notwithstanding anything contained in section 23, the owner of a 

eT motor vehicle may apply to any registering authority 

Keg tary registration, to have the vehicle temporarily registered in the pres- 

cribed manner and for the issue in the prescribed manner of a temporary certificate 
of registration and a temporary registration mark. 


(2) A registration made under this section shall be valid only, for a period 
not exceeding one month, and shall not be renewable. 


26. The registering authority may before proceeding to register a motor 

Š : f vehicle require the person applying for registration of 

, Production of vehicle at the vehicle to produce the vehicle either before itself or 

timo of registration. such authority as the Provincial Government may by 

order appoint in order that the registering authority may satisfy itself that the 

particulars contained in the application are true and that the vehicle complies with 
the requirements of Chapter V and of the rules made thereunder. 


27. The registering authority may refuse to register any motor vehicle if the 

ae vehicle is mechanically defective or fails to comply with 

Ree Ore ee the requirements of Chapter V or of the rules made 

thereunder, or if the applicant fails to furnish particulars of any previous regis- 

tration of the vehicle, and it shall furnish the applicant whose vehicle is refused 
registration with the reasons in writing for such refusal, 
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28. (1) Subject to the provisions of. section 29, a motor vehicle registered 

Prena ee wsder pees with D Cha Ad = a ance or 

: ; A eemed to stered under this Act not require 

India of registration. to be a elsewhere in British India nd a 

certificate of registration issued or in force tinder this Act in respect, of such 
vehicle shall be effective throughout British India : 

Provided that the Provincial Government may, by rules made under 
section 41, provide that the certificates of registration or transport vehicles of any 
prescribed class issued by an authority not within the province and effective by 
virtue of sub-section (2) of ‘section 23 shall not be valid unless they contain the 
particulars specified in section 37 or such of those particulars as may be prescribed. 

(2) Subject; in the case of international motor vehicle certificates issued 

ce of the International Convention relative to motor traffic concluded at 
Paris on the 24th day of April, 1926, to any rules made by the Central Government 
under section 92, and subject in any ‘other case to the provisions of sub-section (1) 
of section 23 and sub-section (3) and sub-section 4) of this section, a motor 
vehicle registered by a competent authority in any Indian State or in the French 
or Portuguese Settlements bounded by India shall not Fine to be registered in 
British India: 

Provided that there is in for in respect of the shile a Certificate con- 
forming to and containing substantially the same particulars as the certificate of 
registration in Form G as set. forth in the First Schedule issued by such Papeta 
authority in respect of such vehicle. 

-(3) -A certificate complying with the requirements of the proviso to.sub- 
section (2) shall be effective throughout Bata India as if it were a certificate of 
registration issued under this Act. 

(4) Sub-section (2) shall not apply to any motor vehicle previously regis- 

-tered in British India, if the certificate of registration of the vehicle in British India 
is for the time being suspended or cancelled for any reason other than that of 
permanent removal of the vehicle from British India. 


(5) If at any time the Central Government is satisfied that motor vehicles 
registered in British India under this Act are not permitted to be driven in any 
Indian State or French or Portuguese Settlement without fresh registration ir 
such State or Settlement, or are permitted to be driven only subject to unreasonable 
conditions or that like conditions and requirements to those imposed under this 
Act (including the specification of the particulars required by Form G as set forth 
in the First Schedule) are not imposed in a reasonable degree upon the issue and 
‘for the continued effectiveness of certificates of registration in any State or Settle- 
‘ment as aforesaid, the Central Government shall, by notification in the Official 
Gazette, declare that certificates of registration generally or in respect of any 
particular class of motor vehicle issued im any such State or Settlement shall not 
be effective in British India. ` 


29. (1) When a motor vehicle registered in one province has been kept in 
another province for a period exceeding twelve months, 
pesca a shots the owner of the vehicle shall apply ta the registering 
As elt eae province authority, within whose jurisdiction the vehicle then is, 
for the assignment of a new registration mark and 

shall present the certificate of registration to that registering authority. 


(2) The registering authority, to which application is made under sub- 
‘section (1), shall assign the vehicle a registration mark in accordance with the 
Sixth Schedule to be carried thenceforth on the vehicle and shall enter the mark 
-upon the certificate of registration before returning it to the applicant and shall, in 
communication with the registering authority by whom the vehicle was previously 
registered, arrange for the ‘transfer of the registration of the we: from ihe 
records of that registering authority to its ‘Own records. 
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(3) A Provincial Government may make rules under section 41 requiring 
the owner of a motor vehicle not registered within the province, which is brought 
into or is for the time being in the province, to furnish to a prescribed authority 
in the province such information with respect to the motor vehicle and its registration 
as may be prescribed. : 

30. (1) If the owner ae motor vehicle ceases to reside or have his place 
; of business at the address recorded in the certificate 
cae pe redas °l of registration of the vehicle, he shall, within thirty 
. days of any such change of address, intimate his new 
address to the registering authority by which the certificate of registration was 
issued, or, if the new address is within the jurisdiction of another registering 
authority, to that other registering authority, and shall at the same time fo 
the certificate of registration to the registering authority in order that the new 
address may be entered therein. : 
_ (2) A registering authority other than the original registering authority 
. making any such entry shall communicate the altered address to the original 
registering authority. 

(3) Nothing in sub-section (1) shall apply where the change of the address 
recorded in the certificate of registration is due to a temporary absence not intended 
to exceed six months in duration or where the motor vehicle is neither used nor 
removed from the address recorded in the certificate of registration. 

31.. (1) Within thirty days of the transfer of ownership of any motor vehicle 

Tronster of ownership. registered under this Chapter, the transferee shalt 

report the transfer to the registering authority within 

whose jurisdiction he resides and shall forward the certificate of registration to 

that registering authority together with the prescribed fee in order that particulars 
of the transfer of ownership may be entered therein. | 

(2) A registering authority other than the original registering authority 
making any such entry shall communicate the transfer of ownership to the original 
registering authority. 

32. (1) If a motor vehicle is so altered that the particulars contained in the 

3 certificate of registration are no longer accurate, the 

Alteration in motor pwner of the vehicle shall, within fourteen days of the 

Tele making of any such alteration, report the alteration to 

the registering authority within whose jurisdiction he resides and shall forward 
the certificate of registration to that authority together with the prescribed fee in 
order that particulars of the alteration may be entered therein: - 


Provided that it shall not be necessary to report any change in the unladen 
weight of the motor vehicle consequent on the addition or removal of fittings or 
accessories, if such change does not exceed two per cent. of the weight entered in 
the certificate of registration. a 

(2) A registering authority other than the original registering authority 
making any such entry shall communicate the details of the entry to the original 
registering authority. 

33. (1) A registering authority or other prescribed authority, which has 
reason to believe that any motor vehicle within its 
_ Suspension of registra- jurisdiction is in such a condition that its use in a 
Hon public place would constitute a danger to the public, 
or that it fails to comply with the requirements of Chapter V or of the rules made 
thereunder, may, after giving the owner an opportunity of making any represen- 
tation he may wish to make, for reasons to be recorded in writing suspend the 
certificate of registration of the vehicle until the defects are remedied to- 
its satisfaction. 

(2) An authority other than a registering authority shall, when making a 

suspension order under sub-section (1), intimate in writing the fact of suspension: 
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and the reasons therefor to the registering authority within whose jurisdiction the 
-vehicle is at the time of the suspension. 

(3) Where the registration of a motor vehicle has been suspended under 
sub-section (1) for a continuous period of not less than one month, the registering 
authority, within whose jurisdiction the vehicle was when the registration was 
suspended, shall, if it is not the original registering authority, inform that authority 
of the suspension; and when the suspension has continued without interruption for 
a period of not less than six months, the registering authority, within whose juris- 
diction the vehicle was when the registration was suspended, may, if it is the original 
registering authority, cancel the registration, and, if it is not the original registering 
authority, shall forward the certificate of registration to that authority which may 
cancel it forthwith. 

(4) The owner of a motor vehicle shall, on the demand of a registering 
authority or other prescribed authority which has suspended the certificate of regis- 
tration of the vehicle under this section, surrender the certificate of registration 
and any token or card issued to authorise the use of the vehicle in a public place. 

(5) A certificate of registration and any token or card surrendered under 
sub-section (4) shall be returned to the owner when the order suspending 
registration has been rescinded and not before. ` 


34. (1) If a motor vehicle has been destroyed or has been rendered perma-~ 

: . nently incapable of use, the owner shall, within fourteen 

Tea of registra- days or as soon as may be, report the fact to the regis- 

tering authority within whose jurisdiction he resides 

and shall forward to that authority the certificate of registration of the vehicle 

together with any token or card issued to authorise the use of the vehicle in a 
public place. 

(2) The registering authority shall, if it is the original registering autho- 
rity, cancel the registration and the certificate of registration, or, if it is not, shall 
forward the report and the certificate of registration to the original istering 
authority and that authority shall cancel the registration and the certificate of 
registration. . 

(3) Any registering authority may order the examination of a motor 
vehicle within its jurisdiction by such authority as the Provincial Government may 
by order appoint and, if upon such examination and after giving the owner an 
opportunity to make any representation he may wish to make it is satisfied that the 
vehicle is in such a condition that its use in a public place would constitute a 
danger to the public and that it is beyond reasonable repair, may cancel the 
registration of the vehicle. 

(4) If a registering authority is satisfied that a motor vehicle has been 
permanently removed out of British India, the registering authority shall cancel 
the registration. : 

(5) A registering authority cancelling the registration of a motor vehicle 
under section 33 or under this section shall communicate the fact in writing to 
the owner of the vehicle and the owner of the vehicle shall forthwith surrender to 
that authority the certificate of registration of the vehicle and any token or card 
issued to authorise the use of the vehicle in a public place. 

(6) A registering authority making an order of cancellation under this 
section shall, if it is the original registering authority, cancel the certificate of regis- 
tration and the entry relating to the vehicle in its records, and, if it is not the 
original registering authority, forward the certificate of registration to that autho- 
rity, and that authority shall cancel the certificate of registration and the entry 
relating to the motor vehicle in its records. 

(7) The expression “original registering authority” in this section and in 
sections 30, 31, 32 and 33 means the registering authority in whose records the 
registration of the vehicle is recorded. 
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35. (1) Any owner of a motor vehicle aggrieved’ by an order of refusal 
‘Rope ~ under section 27 to register a motor vehicle or under 
sub-section (1) of section 38 to issue a certificate of 
fitness or by an order of suspension or cancellation made under section 33 or 34 
sor by an order of cancellation under sub-section (3) of section 38 may, within 
thirty days of the date on which he has received notice of such order, appeal against 
the order to the prescribed authority. Soe 
(2) The appellate authority shall give notice of the appeal to the original 
authority and after giving opportunity to the original authority and the appellant to | 
E either or by pleader in the appeal pass such orders as it 


. Provided that orders of the original authority shall remain in force pending 
the disposal of the appeal unless the appellate authority otherwise directs. 


36. (1) After the commencement of this Act, a registering authority shall 

: . refuse to register any transport vehicle other than a 

speu einen for motor cab, unless the application for registration’ is 

see he accompanied by a document in Form F as set forth in 

the First Schedule signed by the maker of the vehicle 

or an assembler duly authorised by the maker in this behalf stating the greatest 

laden weight and greatest axle weights for which the vehicle is and the several 
axles are designed: 

Provided that nothing in this sub-section shall apply to any application for 
the registration of a transport vehicle already regist under any enactment in 
force at the commencement of this Act. i 

(2) Where a transport vehicle or chassis, as the case may be, has affixed 
to it a metal plate, bearing the stamp of the maker or assembler and identified as 
appertaining to the particular vehicle or chassis to which it is attached, which 
contains the particulars specified in sub-section (1), that plate may at the discretion 
of a registering authority be deemed to be the document referred to.in 
sub-section (1). P 

37. (1) A registering authority: when registering a transport vehicle other 

: ` than a motor cab, shall enter in the record of regis- 

enn! particulars to be tration and shall also enter in the certificate of 

transport a pran registration of the vehicle the following particulars, 
namely :— 

(a) the unladen weight of the vehicle; 

(b) the number, nature and size of the tyres attached to each wheel; 

€c) the registered laden weight of the vehicle and the registered axle weights 

ining to the several axles thereof, fixed in accordance with sub-section (2) 
with reference to the particulars of the tyres entered in the certificate of registration ; 
and 


“ 


(d) if the vehicle is used or adapted to be used for the carriage of passen- 
gers solely or in addition-to goods, the number of passengers for whom accommo- 
dation is provided, 
and the owner of the vehicle shall have the said particulars exhibited in the 
prescribed manner on the vehicle. - ; 

(2) Notwithstanding au statement contained in the document referred to 
in sub-section (1) of section 36 as supplied by the maker or assembler of a trans- 
port vehicle, the registered weight to be recorded by the registering authority for 
any axle shall not exceed the issible weight for that axle calculated in accor- 
dance with the Seventh Schedule, nor shall the registered laden weight of the vehicle 

“exceed the sum of the several axle weights as so determined: 

Provided that where it appears to a Provincial Government that heavier 
weights than those specified in the Seventh Schedule may`be permitted in a parti- 
cular locality for vehicles of a particular type, the Provincial Government may ‘by 

I-3 .- 
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notification in the official Gazette direct that the provisions of this sub-section shall 
apply with such modifications as may be specified in the notification. 

(3) When by reason of an alteration in the number, nature or size of tyres 
attached to the vehicle the registered laden weight or any registered axle weight 
recorded in the certificate of registration no longer accords with the laden weight or 
the axle weight as determined in accordance with sub-section (2), the provisions 
of section 32 shall apply, and the registering authority shall enter in the certificate 
of registration a revised registered laden weight and registered axle weights. 


38. (1) Subject to the provisions of section 39, a transport vehicle shall not 
, be deemed to be validly registered for the purposes of 
PEE a fitness of section 22, unless it carries a certificate of fitness in 
a coe Form H as set forth in the First Schedule, issued by 
the prescribed authority, to the effect that the vehicle complies for the time being 
with all the requirements of Chapter V and the rules made thereunder. Where 
the prescribed authority refuses to issue such certificate, it shall supply the owner 
of the vehicle with its reasons in writing for such refusal. 
é (2) Subject to the provisions of sub-section (3), a certificate of fitness . 
shall remain effective for three years, unless a shorter period, not being in any case 
‘less than six months, is specified in the certificate by the prescribed authority. 

(3) The issuing authority or other prescribed authority may for reasons 
to be recorded in writing cancel a certificate of fitness at any time, if satisfied that 
the vehicle to which it relates no longer complies with all the requirements of this 
Act and the rules made theretmder; and on such cancellation the certificate of 
registration of the vehicle and any permit granted in respect of the vehicle under 
reas shall be deemed to be suspended until a new certificate of fitness has been 

tain 


(4) Notwithstanding anything contained in sub-section (1), a Provincial 
vernment may, until the expiry of one year from the commencement of this 
Act, by rules made under section 41, dispense with the necessity for a certificate 
of fitness in the case of all or any transport vehicle in respect of which certificates 
of registration and permits had already been issued before the commencement of 
this Act. 


89. (1) The authority specified in Part B of the Fourth Schedule may 
Pet F register any motor vehicle which is the property of the 
oea KA Th des Central Government; and any vehicle so registered 
rad ae O È shall not, so long as it remains the property of the 
, Central Government, require to be registered otherwise 

under this Act. i 
.(2) A transport vehicle registered under this section shall carry a certificate 
of fitness in Form H as set forth in the First Schedule issued by the authority 

referred to in sub-section (1). 

(3) An authority registering a vehicle under sub-section (1) shall assign 
a registration mark in accordance with the provisions contained in the Fourth 
Schedule and shall issue a certificate in respect of the vehicle that the vehicle has 
been registered under this section. 

(4) If a vehicle registered under this section ceases to be the property of 
the Central Government, the provisions of section 23 shall thereupon apply. 

(5) The authority registering a vehicle under sub-section (1) shall furnish 
to any Provincial: Government all such information regarding the general nature, 
over. all dimensions, and axle weights of the vehicle as the Provincial Government 
may at any time require. 

A 40. (1) The registration mark assigned to a 
‘Application of Chapter trailer shall be displayed in the prescribed manner on 
II to trailers. mer Ahe side OF the vehicle 
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(2) No person shall drive a motor vehicle to which a trailer is or trailers 
are attached unless the registration mark of the motor vehicle so driven is displayed 
in the prescribed manner on the trailer or on the last trailer in the train, as the 
case may be. 

41. (1) A Provincial Government may make 
Power to make rules. rules for the purpose of carrying into effect the provi- 
sions of this Chapter. : 

(2) Without prejudice to the generality of the foregoing power, such rules 
may provide for— 

(a) the conduct and hearing of appeals that may be preferred under this 
Chapter; 

(b) the appointment, functions and jurisdiction of registering and other 
prescribed authorities ; 

(c) the issue of certificates of registration and duplicate certificates of 
registration to replace certificates lost, destroyed or mutilated; 

(d) the temporary registration of motor vehiclés, and the issue of temporary 
certificates of registration and marks; . 

(e) the manner in which registration marks and the iculars referred to 
in sub-section (1) of section 37, and other prescribed particulars shall be exhibited ; 

(f) the fees to be charged for the issue or alteration of certificates of 
registration, for certificates of fitness, for registration marks, and for the exami- 
nation or inspection of motor vehicles, and the refund of such fees; 

(g) the forms, other than those set forth in the First Schedule, to be used 
for the purposes of this Chapter ; . 

(h) the communication between registering authorities of particulars of 
certificates of registration and by owners of vehicles registered outside the province 
of particulars of such vehicles and of their registration ; 

(i) the particulars to be furnished by the owner of any motor vehicle to 
the registering authority, upon the transfer of possession of the motor vehicle 
under the terms of a hiring agreement; 

(7) the extension of the validity of certificates of fitness pending conside- 
ration of applications for their renewal; 

(k) the exemption from the provisions of this Chapter, and the conditions 
and fees for exemption, of motor vehicles in the possession of dealers; 

(1) the exemption of road-rollers from all or any of the provisions of this 
Chapter and the rules made thereunder, and the conditions governing such ex 
tion; and the exemption of delivery vans from the provisions of section 38 and the 
conditions governing such exemption ; and i . . 

(m) any other matter which is to be or may be prescribed. 


CHAPTER IV. 
CONTROL OF TRANSPORT VEHICLES. 


42. (1) No owner of a transport vehicle shall use or permit the tise of the 
; . vehicle in any public place, save in accordance with the 
Necessity tor: permits. conditions of a permit granted or countersigned bya 
Regional or Provincial Transport Authority authorising the use of the vehicle in 
that place in the manner in which the vehicle is being used: 
Provided that a stage carriage permit shall, subject to any conditions that 
may be specified in the permit, authorise the use of the vehicle as a contract carriage: 
Provided further that a stage carriage permit may, subject to any condi- 
tions that may be specified in the permit, authorise the use of the vehicle as a goods 
vehicle either when carrying passengers Or not: 
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: Provided further that a public carrier’s permit shall, subject to any condi- 
tions that may be ified in the permit, authorise the holder to use the vehicle for 
the carriage of for or in connection with a trade or business carried on by him. 

_. (2) In determining, for the purposes of this Chapter, whether a -transport 
vehicle is or is not used for the carriage of goods for hire or reward,— 

(a) the delivery or collection by or,on behalf of the owner of goods sold, 
used or let on hire or hire-purchase in the course of any trade or business carried 
on by him other than the trade or business of providing transport. 

(b) the delivery or collection by or on behalf of the owner of goods which 
have been or which are to be subjected to a process or treatment in the course of a 
trade or business carried on by him, or 

(c) the carriage of goods in a transport vehicle by a manufacturer of or 
agent or dealer in such goods whilst the vehicle is being used for demonstration 
purposes, _ - i 
shall not be deemed to constitute a carrying of the goods for hire or reward; 
but the carriage in a transport vehicle of goods by a person not being a dealer in 
such goods who has acquired ey ownership of the goods for the 
of transporting them to another p ace and there relinquishing ownership shall be 
deemed to constitute a carrying of the goods for hire or reward. 

(3) Sub-section (1) shall not apply— 

(a) to any transport vehicle owned by or on behalf of the Central Govern- 
‘ment or a Provincial Government other than a vehicle used in connection with the 
‘business of an Indian State Railway ; : 

(b) to any transport vehicle owned by a local authority or by a person 
acting under contract with a local authority and used solely for road cleansing, road 
watering-or conservancy purposes ; 

(c) to any transport vehicle used solely for police, fire brigade or ambulance 
f gee 

i (d) to any transport vehicle used solely for the conveyance of corpses; 

‘ _ (e) to any transport vehicle used for towing a disabled vehicle or for 
removing goods from a disabled vehicle to a place of safety ; 


(7) to any transport vehicle used for any other public purpose prescribed 
this > ; 


(g) to any transport vehicle owned by, and used solely for the purposes 
of any educational institution which is recognised by the Provincial Government 
- or whose managing committee is a society registered under the Societies Registration 

Act, 1860; . A i ” 
APAN w subject to any prescribed conditions, to any transport vehicle owned 
by the Ġovernment of any Indian State or French or Portguese Settlement bounded 
by India used for Government purposes unconnected with any commercial 
enterprise; or 
(4) to any trailer used for'any purpose other than the carriage of goods 
for hire or reward when drawn by a motor vehicle constructed for the carriage 
of not more than six passengers excluding the driver. 
‘ 4) ‘Subject to: the provisions of sub-section (3), sub-section (1) shall, if 
the Paa Goverment by rule made under uae 80 ae apply to. 
- any motor vehicle adapted to carry more than nine passengers excluding the driver. 
„Power to Provincial Gov; . 43. (1) A Provincial Government, having 
fransport-< =. ae, -ore regard to— f 
2) o: 116g} thé,aädvantages offered to the public, trade and industry by the develop- 
. ment, of motor transport, and 
"prin (b) -the-desirability of co-ordinating road and rail transport, and ` 
i k (c) the desirability of preventing the deterioration of the road system, and 
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ae (d) the desirability of preventing uneconomic competition among motor 
and after having heard the representatives of the interests affected and 
apia Nit ae the Provincial and Regional Transport Authorities concerned, 
may, by notification in the official Gazette,— ‘ 

(i) prohibit or restrict throughout the province or in any area or on any 
route within the province, subject to such conditiéns as it may think desirable, the 
conveying of long distance goods traffic generally, or of prescribed classes of goods, 
by private or public carriers; or . 

_ Gi) fix maximum or minimum fares or freights for stage carriagés and 

public carriers to be applicable throughout the province or within’ any area or on 
any route within the province. 
, (2) The Provincial. Government shall permit, at such intervals of time as 
it mav fix, the interests: affected by any notification issued under sub-section (1) 
to make representations urging the cancellation or variation of the notification on 
the following grounds, namely: — 

_ (a) that the railways are not giving reasonable facilities or are taking 
unfair advantage of the action of the Provincial Government under this section ; or 

(b) that conditions have changed since the publication of the notification ; 


(c) that the special needs of a particular industry or locality require to be 


. considered afresh. 


(3) If the Provincial Government, after considering any representation 
made to it under sub-section (2) and having heard the representatives of the 
interests affected and the Provincial and Regional Transport Authorities, is ratisfied 
that any notification issued under sub-section (1) ought to be cancelled or varied, 
it may cancel the notification or vary it in such manner as it thinks fit. 


44. (1) The ica Government shall, by, notification in the official 

i 43 azette, constitute for the province a Provincial 

R d Transport Authority to exercise and discharge the 

powers and functions specified in sub-section (3), and shall in like manner 

constitute Regional Transport Authorities to exercise and discharge throughout 

such areas (in this Chapter referred to as regions) as may be specified in the 

notification, in respect of each Regional Transport Authority, the powers and 
functions conferred by or under this Chapter on such Authorities : 

Provided that in the North-West Frontier Province and in Chief Commis- 
sioners’ Provinces the Provincial Government may abstain from constituting any 
Regional Transport Authority: 

‘Provided further that the area specified as the region of a Regional Trans- 
port Authority shall in no case be less than an entire district, or the whole area of 
a Presidency-town. 

(2) -A Provincial Transport Authority or a Regional Transport Authority 
shall consist of such number of officials and non-officials as*the Provincial Govern- 
ment may think fit to appoint; but no person who has any financial interest whether 
as proprietor, employee or otherwise in any transport undertaking shall be appointed 
as or continue as a member of a Provincial or Regional Transport Authority, and, 
if any person being a member of any such Authority acquires a financial interest 
in any transport undertaking, he shall, within four weeks of so doing, give notice 
in writing to the Provincial Government of the acquisition of such interest and 
shall vacate office. 

(3) A Provincial Transport Authority shall exercise and discharge through- 
out the province the following powers and functions, namely:— 

(a) to co-ordinate and regulate the activities and policies of the Regional 
Transport Authorities, if any, of the province; 
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(b). to perform the duties of a Regional Transport Authority where there 
is no such Authority and, if it thinks fit or if so required by a Regional T 

ity, to perform those duties in respect of any route common to two or 
more regions; 


(c) to settle all disputes and decide all matters on which differences of 
opinion arise between Regional Transport Authorities; and 

(d) to discharge such other functions as may be prescribed. 

(4) For the purpose of ex and discharging the powers and functions 
specified in sub section (3), a Provin neat Transport Authority may, subject.to such 
conditions as may be prescribed, issue directions to any Regional Transport 
Authority and the Resioual Transport Authority shall be guided by such directions. 

45. Every application for a permit shall be made to the Regional Transport 
General i Authority of the SRA or of one of the regions in 
Rta P aE ° which it is proposed to use the vehicle and, if the 
applicant resides or has his principal place of business 

in any one of those regions, to the Regional Transport Authority of that region. 


46. An application for a it to use a motor 
` Application for stage vehicle as a stage carriage (in Chapter referred to 
permit. as a stage carriage permit) shall contain the following 


particulars, namely :— 

(a) the he a and seating capacity of the vehicle in respect of which -the 
application is ma 

(b) the route or routes on which or the area within which it is intended to 
use the vehicle; 

(c) the time table, if any, of the service to be provided; and 

(d) such other matters as may be prescribed. 

Procedure of Regional 47. (1) A Regional Transport Authority shall, 
Jae application = in deciding whether to grant or refuse a stage carriage 
Stage araro perni permit, have regard to the following matters, namely :— 

(a) oe ee of the public generally ; 

(b) the advantages to the public of the service to be provided, including 
the saving of time likely to be effected thereby and any convenience arising from 
journeys not being broken; 

(c) the adequacy of existing road passenger transport services between the 
places to be served, the fares charged by those services and the effect upon those 
services of the service proposed ; 

(d) the benefit to any particular locality or localities likely to be afforded 

the service; 

(e) the operation by the applicant of other transport services and in parti- 
cular of unremunerative services in conjunction with remunerative services; and 

(f) the condition of the roads included in the proposed route or routes ; 
and shall also take into consideration any representations made by persons 
already providing road transport facilities along or near the proposed route or 
routes or by any local authority or police authority within whose jurisdiction any 
part of the proposed route or routes lies or by any association interested in the 
provision of road transport facilities. 

(2) A Regional Transport Authority shall refuse to grant a stage carriage 
permit if it appears from any time table furnished that the provisions of this Act 
Telating to the speed at which vehicles may be driven are likely to be contravened: 

Provided that before such refusal an opportunity shall be given to the 
applicant to amend the time table so as to conform to the said provisions. 


; Power to restrict the 48. A Regional Transport Authority may, after 
sub-section 


ears of sige armiga consideration of the matters set forth in 
Sage acae Permi (1) of section 47,— 
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_ (a) limit-the number of stage carriages in-respect-of which stage carriage 
permits may be granted for a specified route or for specified routes or for a 
+ specified area; i 
(b) limit the use of specified routes to stage carriages of a particular type 
or design; 
(c) issue a stage carriage permit in respect of a particular stage carriage 
or a particular service of stage carriages ; g 
(d) regulate timings of arrival or departure of stage carriages whether they 
belong to a single or more owners; or 
(e) attach to a stage carriage permit any prescribed condition or any one 
or more of the following conditions, namely :— 
(4) that the service specified in the permit shall be commenced. not later 
than a specified date and be continued for a specified period ; 
($i) that the service may be varied only in accordance with specified 
` conditions; 

(#4) that copies of the fare table and time table shall be exhibited on the 

stage carriage and that the fare table and time table so exhibited shall be observed ; 
afi that not more than a specified number of passengers and not more than 
a i amount of luggage shall be carried on any specified vehicle at any 
one time; 

(v) that within municipal limits and in such other areas and places as may 
be prescribed passengers shall not be taken up or set down at or except at specified 
points; or 

(vi) that tickets shall be issued to passengers for the fares paid. 

49. An application for a permit to use a motor vehicle as a contract carriage 
OE (in this Chapter referred to as a contract carriage 
Application for contract permit) shall contain the following particulars, 
carriage permit. namely :— 
3 the type and seating capacity of the vehicle; 
b) the area for which the permit is required; 
c) in the case of a motor vehicle other than a motor cab, the manner in 
which it is claimed that the public convenience will be served by the vehicle; and 

(d) any other particulars which may be prescribed. 

50. A Regional Transport Authority shall, in deciding whether to grant or 

; refuse a contract carriage permit, have regard to the 

Procedure of Regional extent to which additional contract carriages may be 

tanao ae fon necessary or desirable in the public interest; and shall 

contract erage permit. also take into consideration any representations which 

may then be made or which may previously have been 

made by persons already holding contract carriage permits in the region or by 

any local authority or police authority in the region to the effect that the number of 

contract carriages for which permits have already been granted is sufficient for or 
in excess of the needs of the region or any area within the region. 


Power Pa restrict the 
number of contract carri- : : 

: : 51. A Regional Transport Authority may, after 
ee ae consideration of the matters set forth in section 50,— 
mits, 

(a) limit the number of contract carriages generally or contract carriages 
of any specified type for which contract carriage permits may be granted in the 
region or any specified area within the region; i 

b) fix in the case of motor cabs the fares which may be charged; 

(3 require that every motor cab shall carry a copy of the fare table for 


inspection by passengers ; 


24 THE MADRAS LAW JOURNAL SUPPLEMENT. [iv oF 1939 


(d) require that any motor cab shall be fitted with a taxi meter; or 

(e) impose on the use of a contract carriage any other condition which may 
be prescribed? 

52. An application for a permit to use a transport vehicle for the carriage of 
Aroia foi eect goods for ot in connection with a trade or Faha 

e gemit T carried on by the applicant (in this Chapter referred 
; i to as a private carniers permit) shall contain the. 

following particulars, namely :— ; 

(a) the type and carrying capacity of the vehicle; 

$ (b) the nature of the goods which the applicant expects normally to carry 

in connection with his trade or business ; 

(c) the area for which the permit is required; and 
(d) any other particular which may be prescribed. 

53. (1) A Regional T rt Authority shall, in deciding whether to grant . 

or refuse a private carrier’s permit, have regard to the 

condition of the roads to ee by the vehicle or 

vehicles in respect of which the application is made, and 

Seer cateve ata S shall satisfy itself that the vehicle or vehicles for which 

N . e permit is required will not be used except in 
connection. with the business of the applicant. 

_ (2) The Regional Transport Authority may in granting a private carrier’s 
permit impose conditions to be specified in the permit relating to the description 
of goods which may be carried,.or the area in which the permit shall be valid, or 
the maximum laden weight and axle weights of any vehicle used. 

(3) If the applicant is the holder of a private carrier’s permit which has. 
been suspended or has been the holder of a private carrier’s permit which has been 
revoked, the Regional Transport Authority may at its discretion notwithstanding 
anything contained in sub-section (1) refuse the application, 

54. An application for a permit to use a motor vehicle for the carriage of 

.. goods for hire or reward (in this Chapter referred to 
Pop (peor gaa public gg a public carrier’s permit) shall contain the following 
particulars, gamely:— 

(a) the routes on which or the area in which it is intended to use the 
vehicle ; : ; : $ 

(b) the type and carrying capacity of the vehicle; 

(c) the manner in which it is claimed that a public need will be served by 
the vehicle; ve 

(d) such particulars as the Regional Transport Authority may require with 
respect to any business as a carrier of goods for hire or reward carried on by the ° 
applicant at any time before the making of the application, and of the rates charged 
by the applicant ; 

(e) particulars of any agreement or arrangement, affecting in any material 
respect the provision within the region of the Regional Transport Authority of 
facilities for the transport of goods for hire or reward, entered into by the appli- 
cant with any other person by whom such facilities are provided, whether withi 
or without the region; and `’ i 

(f) any other particulars which may be prescribed. 


Procedure of Regional „55. A Regional Transport Authority shall, ix 
Transport Authority in con- deciding whether to grant or refuse a public carrier’s 
sidering application Tor pub- rmit, have regard to the following matters, name- 

c carrie permi A - 


. (a) the interests of the public generally ; 
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(5) the advantages to the public of the service to be provided and the 
convenience afforded to the public by the provision of such service; 

(c) the adequacy of existing road transport services for the carriage of 
` goods upon the routes or within the area to be served and the effect upon those 
_ services of the service proposed ; 

(d) the benefit to any particular locality or localities likely to be afforded 
by the service; 


(e) the need for providing for occasions when vehicles are withdrawn 
from service for overhaul or repair; and 
(f) the condition of the roads included in the proposed routes or area; 
and shall also take into consideration any representations made by persons al- 
ready providing road transport facilities along or near to the. proposed route or 
routes or by any local authority within whose jurisdiction any part of the pro- 
-posed route or routes lies. 
Power to restrict the 56. The Regional Transport ‘Authority may, 


aac Sable caries ae consideration of the matters set forth in sec- 


permits. on 55, va 

(a) limit the vital n transport vehicles or transport vehicles of any 
specified type for which public carrier’s permits may be granted in the region or 
in any specified area or on any specified routes within the region; or 

(b) attach to a public carrier’s permit all or any of the following condi- 
tions, namely :— 

(#) that the vehicle shall be used only on specified routes or in a specified 
area, 

(4) that the laden weight and the axle weights of any vehicle used shall 
not exceed a specified maximum, 

(ii) that such records as may be prescribed relating to the plying of the 
vehicle shall be maintained, and 

(iv) any other prescribed condition appropriate to the service to be pro- 
vided by the vehicle which the Regional Transport Authority thinks proper to 
impose in the public interest or with a view to prevent unecqnomic competition , 
between road transport services. 


57, (1) An application for a contract carriage 
A applying permit or a private carrier’s permit may be made at 
any time. 

(2) An application for a stage carriage permit or a public carrier’s permit 
shall be made not less than six w before the date on which it is desired that 
the permit shall take effect, or, if the Regional Transport Authority appomts 
dates for the receipt of such applications, on such dates. 

(3) On receipt of an application for a stage carriage see panil ora public 
carrier’s permit, the Regional T F Authority shall e the application 
available for inspection at at the office of.the ations and shall publish the appli- 
cation or the substance thereof in the "prescribed manner Pa with a notice 
of the date before which representations in connection therewith may be submit-. 
ted and the date, not being less than days from such publication, on which, 
and the time and place at which, the application’ and any representations received 
will be conridéred. 

(4) No representation in connection with an application referred to in 
sub-section (3) shall be considered by the Regional Transport Authority unless 
it is made in writing before the a oe date and unless a copy thereof is 
furnished simultaneously to the applicant by.the person making such representa- 


tion. 
(5) When any representation such as is referred to in sub-section (3) is 
made, the Regional Transport Authority shall dispose of the application at a 
“4 
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public hearing at which the applicant and the person making the representation 
shall have an opportunity of being heard either in person or by a duly autho- 
rised representative. 

(6) When any representatron has been made by the persons or authori- 
ties referred to in section 50 to the effect that the number of contract carriages 
for which permits have already been granted in any region or any area within a 
region is sufficient for or in excess of the needs of the region or of such area, 
whether such representation is made in connection with a particular application 
for the grant of a contract carriage permit or otherwise, the Regional Transport 
Authority may take any such steps as it considers gegen for the hearing of 
the representation in the presence of any persons likely to be affected thereby. 

(7) When a Regional Transport Authority refuses an application for a 
permit of any kind, it shall give to the applicant in writing its reasons for the 
refusal, : 

58. (1) A permit other than a temporary permit issued under section 62 
shall be effective without renewal for such period, not 
joe and renewal of Jess than three years and not more than five years, as 
’ the Regional Transport Authority may in its discre- 

tion specify in the permit: 

Provided that in the case of a permit issued or renewed within two years 
of the commencement of this Act, the permit shall be effective without renewal 
for such period of less than three years as the Provincial Government may pre- 
scribe. 

(2) A permit may be renewed on an application made and disposed of as 
if it were an application for a permit: 

Provided that, other conditions being equal, an application for renewal 
shall be given preference over new applications for permits. 


59. (1) Save as provided in section 61, a permit shall not be transferable 
ia from one person to another except with the permis- 
General conditions at- `. ë A 
taching to all permita. sion ofthe transport authority which granted the 
permit and shall not without. such on 
- to confer on any person to whom a vehicle covered oe ee ae 
any right to use that vehicle in the manner authorised by the permit. 


2) The holder of a permit may, with the permission of the authority by 
which the permit was granted, replace by another vehicle of the same nature and 
capacity any vehicle covered by th -permit. 

(3) The following shall be conditions of every permit— 

- (a) that the vehicle or vehicles to which the permit relates are at all times _ 
80 maintained as to comply with the requirements of chapter V and the rules made 
thereunder; 

(b) that the vehicle or vehicles to which the permit relates are not driven 
at a speed exceeding the speed lawful under this Act; ; 

i (c) that any prohibition or restriction imposed and any maximum or mini- 
mum fares or freights fixed by notification made under section 43 are observed 
in connection with any vehicle or vehicles to which the permit. relates ; 

(d) that the vehicle or vehicles to which the permit relates are not driven 
in contravention of the provisions of section 72; 

(e) that the provisions of this Act limiting the hours of work of drivers 
are observed in connection with any vehicle-‘or vehicles to which the permit relates ; 
and : 

(f) that the provisions of chapter VIII so far as they apply to the holder 
of the permit are observed. . : ` oo 


* 
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60. (1) The transport authority which granted a 
don of on aad suspen- permit may cancel the permit or may suspend it for 

Permi, such period as it thinks fit— ‘ 

(a) on the breach of any condition specified in sub-section (3) of section 
59, or of any condition contained in the permit, or 

_ (b) if the holder of the permit uses or causes or allows a vehicle to be 
used in any manner not authorised-by the permit, or 

(c) if the holder of the permit ceases to possess the vehicle or vehicles 
covered by the permit, or 

(d) if the holder of the permit has obtained the permit by fraud or mis- 
representation : 

Provided that no permit shall be cancelled unless an opportunity has been 
given to the holder of the permit to submit his explanation. 

(2) Where a transport authority cancels or suspends a permit, it shall 
give to the holder in writing its reasons for the revocation or suspension. 

61. (1) Where the bolder of a permit dies, the 
. person succeeding to the possession of the vehicles 
Pi des permit on covered by the permit may, for a period of three 
: months, use the permit as if it had been granted to 
himself : t 

Provided that such person bas, within thirty days of the death of the holder, 
informed the transport authority which ted the permit of the death of the 
holder and of his own intention to use the permit: - : 

Provided further that no permit shall be so used after the date on which 
it would have ceased to be effective without renewal in the hands of the deceased 
holder. ; 
(2) The transport authority. may, on application made to it within three 
months of the death of the holder of a permit, transfer the permit to the person 
succeeding to the possession of the vehicles covered by the permit. 

62. (1) A Regional Transport Authority may at its discretion, and with- 

; out following the procedure laid down in section 57, 

Temporary permits: grant permits, to be effective for a limited period not 

in any case to exceed four onthe. to authorise the use of a transport vehicle 
temporarily— j 

(a) for the conveyance of passengers on special occasions such as to and 
from fairs and religious gatherings, or 

(2) for the purposes of a seasonal business, or 

c) to meet a particular temporary need, 
and may attach to any such permit any condition it thinks fit. 

(2) A Regional Transport Authority may delegate all or any of its powers 

under this section to any one of its members. 


63. (1) Except as may be otherwise prescribed, a permit granted by the 

eae , Regional, Transport Authority of any one region shall 

Moneta of perai ie not be valid in any other region, unless the permit has 

A ranted. region inw been countersigned by the Regional Transport Autho- 

rity of that other region, and a permit granted in any 

one province shall not be valid in any other province unless countersigned 

by the Provincial Transport Authority of that other province or by the Regional 
Transport Authority concerned. 

(2) A Regional Transport Authority when countersigning the permit may 
attach to the permit any condition which it might have imposed if it had granted 
the permit, and may likewise vary any condition attached to the permit by the 
Authority by which the permit was granted. 
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(3) The provisions of this chapter relating to the grant, revocation and 
suspension of permits shall apply to the grant, revocation and susperision . of 
countersignatures of permits. 


(4) Notwithstanding anything contained in sub-section (1), a Regional 
Transport Authority of one region may issue a temporary permit under clause 
(a) or clause (c) of sub-section (1) of section 62 to be valid in another region 
or province with the concurrence, given generelly or for the particular occasion. 
of the Regional Transport Authority of that other regiom or of the Provincial 
Transport Authority of that other province, as the case may be. > 


Appeals. 64. Any`person— : 

(a) aggrieved by the refusal of the Provincial or a Regional Transport 
ered to grant a permit, or by any condition attached to a permit granted to 

or 

(b) aggrieved by the revocation or suspension of the permit or by any 
variation of the conditions thereof, or 

(c) aggrieved by the refusal to transfer the permit to the person succeed- 
ing on the death of the holder of a permit, or 

(d) aggrieved by the refusal of.the Provincial or a Regional Transport 
Authority to countersign a permit, or by any condition attached to such counter- 
Signature, or 

(e) aggrieved by the refusal of renewal of'a petmit, or 

(f) being a local authority or police authority or an association which, or 
a person providing transport facilities who, having opposed the grant of a permit, 
is aggrieved by the grant thereof or by any condition attached thereto, or 

(g) being the holder of a licence, who is aggrieved by the refusal of = 
Regional Transport Authority to grant an authorisation to drive a public service 
” vehicle, 
may, within the prescribed time and in the prescribed manner, appeal to the pre- 
scribed authority who shall give such person and the original authority an oppor- 
tunity of being heard. 

s f 65. (1) No person shall cause or allow m 
Restriction of hours of person who is employed by him for the pareas at 
work of drivers. driving a transport vehicle or who is subject to his con~ 

trol for such purpose to work— 

(a) for more than five hours before he has had an interval vf rest of at 
least half an hour; or , 

(b) for more than nine hours in one day; or 

(c) for more than fifty-four hours in the week. 

(2) The Provincial Government may by rule made under section 68 grant 
such exemptions from the provisions of sub-section (1) as it thinks fit, to meet 
cases of emergency or of del elays by reason of circumstances which could not be 
foreseen. 

(3) The Provincial Government may require persons employing any 
persons whose work is subject to any of the provisions of sub-section (1)-to-fix 
beforehand the hours of work of such persons so as to conform with those pro- 
visions, and may provide for the reco of the hours so fixed. g 

(4) No person shall work or shall cause or allow any other person to 
work outside the hours fixed or recorded for the work of such persons in compli- 
ance with any rule made under sub-section (3). 

(5) The Provincial Government may prescribe the circumstances under 
which any period during which the driver of a vehicle although not engaged in 
work is required to remain on or near the vehicle may be deemed to be an inter- 
val for rest within the mtaning of sub-section (1). . 


- 
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66. Any contract for the conveyance of a passenger in a stage carriage or 
f contract. carriage, in respect of which a permit has 
Voidance of contracts been issued under this chapter, shall, so far as it pur- 
restrictive of liability. ports to negative or restrict the liability of any person 
in respect of any claim made against that person in respect of the death of, or 
bodily injury to, the passenger while being carried in, entering or alighting from 
the vehicle, or purports to impose any conditions with respect to the enforce- 
ment of any such liability, be void. . 


Power to make rules as to 67. (1) A Provincial Government may make 
stage carriages and contract rules to regulate, in respect of stage carriages and 
carriages, ° contract carriages,— 


z (a) the conduct of ARE licensed to act as drivers of, and the licensing 
of and the conduct of con uctors of, such vehicles when acting as such; and 


(b) the conduct of passengers in such vehicles. 


€2) Without prejudice to the generality of the foregoing provision, such 
rules may— 


(a) authorise the removal from such vehicle of any person infringing the 
rules by the driver or conductor of the vehicle, or, on the request of the driver 
or conductor, or-any passenger by any police officer; 

(b) require a passenger who is reasonably suspected by the driver or 
conductor of contravening the rules to give his mame and address to a police 
officer or to the driver or conductor on demand; i 


(c) require a passenger to declare, if so requested by the driver or con- 
ductor, the journey he intends to take ‘or has taken in the vehicle and to pay the 
fare for the whole of such journey and to accept any ticket provided therefor; 


(d) require, on demand being made for the by the driver or con- 
ductor or other person authorised by the owner of the vehicle, Pe during 
thé journey and surrender at the end of thè journey by the holder thereof of any 
ticket issued to him; 

(eì) require a passenger, if so requested by the driver or conductor, to 
leave the vehicle on the completion of journey the fare for which he has 
paid; 

. (f) require the surrender by the holder thereof on the expiry of the 
period for which it is issued of a ticket.issued to him; 

(g) require the maintenance of complaint books in stage carriages and 
prescribe the conditions under which passengers can record any complaints in the 
game. : 


Power to make rules for 68. (1) A Provincial Government may make 
the purposes of this Chap- rules for the purpose of carrying into effect the pro- 
ter. _ Visions of this Chapter. 

(2) Without prejudice to the generality of the foregoing power, rules 
under this section may be made with respect to all or any of the following 
matters, namely :— 


¢a) the period of appo nent and the terms of appointment of and 
the conduct of business by Regional and Provincial Transport Authorities and 
the reports to be furnished by them; 


=a (b) the conduct and hearing of appeals that may be preferred under this 
pter; oe 


(c),*the forms to be used for the purposes of this Chapter, including 
the forms of permits; 


= 
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(d) the issue of copies of permits in place of permits lost or destroyed; 

(¢) the documents, plates and marks to be carried by transport vehicles, 
the manner in which they are to be carried and the languages in which any such 
documents are to be expressed ; 

(f) the badges dnd uniform to be worn by drivers and conductors of 
stage carriages and contract carriages; 


Ole fees to be paid in respect of permits, duplicate permits, plates 


(h) the ‘custody, production and cancellation on revocation or expiration 
of permits, and the return of permits which have become void or have been 
revoked ; 

(+) the conditions subject to which a permit issued in one region shall be 
valid in another region; 

(j) the authorities to whom, the time within which and the manner in 
which appeals may be made; 

i (k) the construction and fittings of, and the equipment to be carried by, 

stage and contract carriages, whether generally or in specified areas; 

-` (1) the determination: of the number of passengers a stage or contract 
carriage is adapted to carry and the number which may be carried; 

(m) the conditions subject to which goods may be carried on stage and 
contract carriages partly or wholly in lieu of passengers; 

(n) the safe custody and disposal of property left in a stage or contract 
carriage ; 

(0) prohibiting the painting or eee of a stage or a contract carriage 
in such colour or manner as to induce any person to believe that the vehicle 1s 
used for the transport of mails; 

(p) the conveyance in stage or contract carriages of corpses or 
suffering from any infectious or contagious disease or goods likely to cause dis- 
comfort or injury to passengers and the inspection and disinfection of such 
carriages, if used for such purposes; 

, (q) the provision of taxi meters on motor cabs requiring approval or 
standard types of taxi meters to be used and examining, testing and sealing 
taxi meters ; 

(r) prohibiting the picking up or setting down of passengers by stagé 
or contract carriages at specified laces or in specified areas or at places other 
than duly notified stands or halting places and requiring the driver of a stage 
carriage to stop and remain stationary for a reasonable time when so required 
by a passenger desiring to board or alight from the vehicle at a notified halting 
place; 

(s) the requirements (including the proneioe of proper sanitary arrange- 
ments) which shall be complied with m any duly A stand or halting plape ; 

(t) requiring the owners of transport vebicles to notify any change`of 
address or to report the failure of or damage to amy vehicle used for the con- 
veyance of passengers for hire or reward; 

(u) requiring the person in charge of a stage carriage to carry any per- 
son tendering the legal or customary fare; 

(v) the conditions under which and the types of containers or “vehicles: 
in which animals or birds may be carried and the seasons during which animals 
or birds may or may not be carried; 

(w) the licensing of and the conduct of agents for the sale of tickets 
for travel by stage carriages ; 

| (æ) the inspection of transport vehicles and their contents aaa of the per- 
wits relating to them; 
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(y) the carriage of persons other than the driver in goods vehicles; 

(s) the records to be maintained and the returns to be furnished by the 
owners of transport vehicles; and 

(sa) any other.matter which is to bea or may be prescribed. 


CHAPTER V. a 
CONSTRUCTION, EQUIPMENT AND MAINTENANCE oF Motor VEHICLES. 
rovision regard- 69. Every motor vehicle shall be so constructed 


pended ora main- and so maintained as to be at all times under the effec- 
tenance. tive control of the person driving the vehicle. 
70. (1) A Provincial Government may make rules regulating the construc- 
EER pater a ke and maintenance of motor vehicles and 
(2) Without prejudice to the generality of the foregoing power, rules may 
be made under this section governing any of the following matters either generally 
in respect of motor vehicles or trailers or in respect of motor vehicles or trailers 
of a particular ‘class or in particular circumstances, namely :— 
(a) the width, height, length and overhang of vehicles and of the loads 
carried ; i 
(b) seating arrangements in public senvice vehicles and the protection of 
passengers against the weather; 
(c) the size, nature and condition of tyres ; 
(d) brakes and steering gear; 
(e) the use of safety glass; 
(f) signalling appliances, lamps and reflectors; 
(g) speed governors ; 
(h) the emission of smoke, visible vapour, sparks, ashes, grit or oil; 
(4) the reduction of noise emitted by or caused by vehicles; 
(j) prohibiting or restricting the use of audible signals at certain times 
or in certain places; 
(k) prohibiting the carrying of appliances likely to cause annoyance or 
danger ; 
(D) the periodical testing and inspection of vehicles by prescribed authori- 
ties ; ; 
(m) the particulars other than raadon marks to be exhibited by vehi- 
cles and the manner in which they shall be exhibited; and 
(n) the use of trailers with motor vehicles. 


CHAPTER VI. 
CONTROL oF TRAFFIC. 


71. (1) No person shall drive a motor vehicle or cause or allow a motor 
: vehicle to be driven in any public place at a speed ex- 
Limits of apetit ceeding the maximum speed fixed for the vehicle by 

or under this Act or by or under any law for the time being in force: 
Provided that such maximum speed shall in no case exceed the maximum 

fixed for the vehicle in the Eighth Schedule. 

(2) The Provincial Government or any authority authorised in this behalf 
by.the Provincial Government may, if satisfied that it 1s necessary to restrict the 
speed of motor vehicles in the interests of public safety or convenience or because 
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of the nature of any‘road or bridge; by notification in the official Gazette, fix such’ 
maxinium speed limits as it thinks fit for motor vehicles or any specified class of 
motor vehicles or for motor vehicles to which a trailer is attached, either gene- 
rally or in a particular area or on a particular road or roads. 


72, (1) The peman er E may prescribe pripe r ae issue 

, of permits for heavy transport es by the Provin- 

ae et and limi- Cial or Regional Transport Authorities and may prohi- 

bit or restrict the use of such vehicles in any area or 

route within the province: 

f Provided that any permit issued before the-commencement of this Act 

may be continued or renewed by the competent authority for a period not exceed- 

ing three years under the conditions upon which the permit was originally issued, 
unless the Provincial Government directs otherwise. 


(2) Except as may be otherwise prescribed, no person shall drive or ease 
or allow to be driven in any public place any motor vehicle which is not fitted with 
` pneumatic tyres. 
(3) No person shall drive or cause or allow to be driven in any public 
place any motor vehicle or trailer— 
- (a). the unladen weight of which exceeds the unladen weight specified in 
the certificate of registration’ of the vehicle, or 


(b) the laden weight of which exceeds the istered laden weight speci- 
fied in the certificate of registration, or 

(c) any axle weight of which exceeds the maximum axle weight specified 
for that axle in the certificate of registration. 

(4) Where the driver or person in charge of a motor vehicle or trailer 
driven in contravention of sub-section (2) or clause (a) of sub-section (3) is 
not the owner, a Court may presume that the See was committed with the 
knowledge of or under the orders of the owner of the motor vehicle or trailer. 


73. Any person duthorised in this behalf by the Provincial Government may, 
if he has reason to believe that a’ goods vehicle or 
Power: to have vehicle trailer is being used in contravention of section 72, 
require the driver to convey the vehicle to a weighing ; 

device, if any, within a distance of one mile from any point on the forw 
route or within a distance of five miles from the destination of the vehicle for 
weighment; and if on such weighment the vehicle is found to contravene in 
any respect the provisions of section 72 weight, he may, by order 
in writing, direct the driver to convey the vehicle or trailer to the nearest place, 
tobe ‘specified in- the notice, where facilities exist for the storage of goods, and 
not to remove the vehicle or trailer from that place until the laden weight or 
axle weight has been reduced or the vehicle fies otherwise been treated so that 

it complies with section 72. ~ 


74. The Provincial Government or any authority authorised in this behalf 

e by the Provincial Government, if satisfied that it is 

Power to restrict the use necessary in the interests of public safety or conve- 

of vehicles. nience, or because of the nature of any road or bridge, 

may. by notification in the official Gazette prohibit or restrict, subject to eer 
exceptions and conditions as may be specified in the notification, the drivi 

motor vehicles or of any specified class of motor vehicles or the use of ek 

either generally in a specified area or on a specified road. 


75. (1) The Provincial Government or any authority authorised in this 
. behalf by the Provincial Government may cause or 
Power to erect traffic permit traffic signs to be placed or erected in 


a. public place for the purpose of regulating motor 
čle traffic. | i ' wa 
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(2) Traffic signs erected under sub-section (1) for any purpose for 
which provision is made in the Ninth Schedule shall be of the size, colour and 
type and shall have the meanings set forth in the Ninth Schedule, but the Pro- 
vincial Government or any authority empowered in this behalf by the Provincial 
Government may make or authorise the addition to any sign set forth in the 
said Schedule, of transcriptions of the words, letters or figures thereon in such 
script as the Provincial Government may think fit, provided that the transcrip- 
tions shall be of similar size and colour to the words, letters or figures set forth 
in the Ninth Schedule. 

(3) Except as provided by sub-section (1) no traffic sign shall, after 
the commencement of this Act, be placed or erected on or near any road; but 
all traffic signs erected prior to the commencement of this Act by any compe- 
tent authority shall for the purposes of this Act be deemed to be traffic signs 
erected under the provisions of sub-section (1). 


(4) A Provincial Government may, by notification in the official Gazette, 
empower any District Magistrate or Superintendent of Police to remove or 
cause to be removed any sign or advertisement which is so placed in his-opinion 
as to obscure any traffic sign from view or any sign or advertisement which is 
in his opinion so similar in appearance to a traffic sign as to be misleading.” 

76. The Provincial Government or any authority authorised in this behalf b 
Parking plates and Malte the Provincial Government may, in consultation witk 
iog a the local authority having jurisdiction in the area con- 
cerned, determine places at which motor vehicles may 

stand either indefinitely or for a specified period of time, and may determine 
the places at which public service vehicles may stop for a longer time than is 
necessary for the taking up and setting down of passengers. ° 


77. A Provincial Government or any authority authorised in this behalf by, 
Main roads the Provincial Government may, by notification in the 

i official Gazette or by the erection at suitable places of 

the appropriate traffic sign referred to in Part A of the Ninth Schedule, desig- 


nate certam roads as main roads for the purposes of the regulations contained 
in the Tenth Schedule. : £ 


78. Every driver of a motor vehicle shall drive the vehicle in conformity 

f with any indication given by a traffic sign included in 

Duty to obey traffic sigas. Part A of the Ninth Schedule and in conformity with 

the driving regulations set forth in the Tenth Schedule, and shall comply with 

all directions given him by any police officer for the time being engaged in the 
regulation of traffic in any public place. 


; nn sais i 79. The driver of a motor vehicle«shall on the 
paama and slunalling: de -casions apecified in the Eleventh Schedule make the 
: signals specified therein: 

Provided that the signal of an intention to turn to the right or left or to 


stop may be given by a mechanical or an electrical device of a prescribed nature 
affixed to the vehicle. 


80. No person shall drive or cause or allow to be driven in any public place 

; any motor vehicle with a left hand steering control un- 

control Wim left band lese it is equipped with a mechanical or electrical sig- 

p nalling device of a prescribed nature and in working 
order. f 


‘81. No person in charge of a motor vehicle shall cause or allow the vehicle 
Leaving vehicle į i or any trailer to remain at rest on any road in such a 
Fous poson A dange position or in such a condition or in such circumstances 
cpa. We as to cause or be likely to cause danger’, obstruction or 
undue inconvenience to other users of the road. : 
I-5 E 
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82. No person driving or in charge of a motor emer peas any poan 
re ; i or permit any person tobe carried on the r boar 
Riding on ruming board. Or ‘otherwise than within the body of the vehicle 
83. No person driving a motor vehicle shall allow any person to stand or 
Obstruction of driver. sit or-anything to be placed in such a manner or posi- 
tion as to hamper the driver im his control of the 
vehicle. 


84. No person driving or in charge of a motor vehicle shall cause or allow 

; ; the vehicle to remain stationary in any public place, 

Stationary vehicles. unless there is in the drivers seat a person duly 

“icensed to drive the vehicle or unless the mechanism has been stopped and a 

brake or brakes applied or such other measures taken as to ensure that the 
vehicle cannot accidentally be put in motion in the absence of the driver: 


85. No driver of a two wheeled motor cycle shall carry more than one 
‘ilies riding person in addition to himself on the cycle and no 
Punon pang: such person shall be carried otherwise than sitting on 
a proper seat securely fixed to the cycle behind the driver’s seat. 


. Duty to produce licence 86. (1) The driver of a motor vehicle in any 
and certificate of registra- public place shall, on demand by any police officer in 
tion. uniform, produce his licence for examination. 


(2) The owner of a motor vehicle, or in his absence the driver or other 
person in charge of the vehicle, shall, on demand by a registering authority or any 
person authorised in this behalf by the Provincial Government, produce the certi- 
ficate of registration of the vehicle and, where the vehicle is a transport vehicle, 
the certificate of fitness referred to in section 38. 

(3) If the licence or certificates, as the case may be, are not at the time 
in the possession of the person to whom demand is made, it shall be a sufficient 
compliance with this section if such person produces the licence or certificates 
within ten days at any police station in British India which he specifies to the 
police officer or authority making the demand: 

Provided that, except to such extent and with such modifications as may 
be prescribed, the provisions of this sub-section shall not apply to a driver driving 
as a paid employee, or to the driver of a transport vehicle or to any person re- 
quired to produce the certificate of registration or the certificate of fitness of a 
transport vehicle. - 

; ; 87. (1) The driver of a motor vehicle shall 
ste oE doves O step. ii cause the vehicle to stop and remain stationary so long 
as may reasonably be necessary— 

(a) when required to do so by any police officer in uniform, or, © ° 

(6) when required to do so by any person in ch of an animal if such 
person apprehends that the animal is, or being alarmed by the vehicle will be- 
come, unmanageable, or f 

(c) when the vehicle is involved in the occurrence of an accident to a 
person, animal or vehicle or of damage to any prpperty, whether the driving 
or management of the vehicle was or was not the cause of the accident or 


and he shall give his name and address and the name and address of thevowner 
of the vehicle to any person affected by any such accident or damage who 
demands.it provided such person also furnishes his name and address. 

(2) The driver of a motor vehicle shall, on demand by a person giving 
his own name and address and alleging that the driver has committed an offence 
punishable under section 116, give his name and address to that person. = 

-(3) In‘this section the expression “animal” means any horse, cattle, 
elephant, camel, ass, mule, sheep or goat. ; “ 
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88. The owner of a motor vehicle the driver of which is accused’ of any 
Dat of Sensei molo offence under this Act shall, on the demand of any 
vehicle to give information, Police officer authorised in this behalf by the Provincial 
Š Government, give all information regarding the name 
and address of and the licence held by the driver which is in his possession or 
could by reasonable diligence be ascertained by him. 


KARIN: 89. When any person is injured as the result of an 

acl of a a ae of accident in which a motor vehicle is involved, the driver 

Sci and mjury fo à of the vehicle or other person in charge of the vehicle 
s : 


(a) take all reasonable steps to secure medical attention for the injured 

, and, if necessary, convey him to the nearest hospital, unless the in- 
jured person or his guardian, in case he is a minor, desires otherwise; 

(b) give on demand by a police officer any information required by him, 
or, if no police officer is present, report the circumstances of the occurrence at 
the nearest police station as soon as possible, and in any case within twenty- 
four hours of the occurrence. ' 


90. When any accident occurs in which a motor vehicle is involved, any 

: A hicle in. Person authorised in this behalf by the Provincial Go- 

BS asl pmo cro e i Yernment may, on production if so required of his 

authority, inspect the vehicle and for that purpose may 

enter at any reasonable time any premises where the vehicle may be, and may 
remove the vehicle for examination: - 


Provided that the place to which the vehicle is so removed shall be inti- 


mated to the owner of the vehicle, and the vehicle shall be returned without 
unnecessary delay. as 


91. (1) The Provincial Government may make 
Power to make rules. rules for the purpose of carrying into effect the provi- 
sions of this Chapter. 
(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 
‘(a) the nature of the mechanical or electrical signalling devices which 
may be used on motor vehicles; ` 
(b) the removal and the safe custody of vehicles including their loads 
which have broken down or which have been left standing or have been aban- 
doned on roads; . 
(c) the installation and use of weighing devices; . 
(d) the exemption from all or any of the provisions of this Chapter of 
Fire Brigade vehicles, ambulances and other special classes of vehicle, subject 
-to such conditions as may be prescribed; 
(e) the maintenance and management of parking places and stands and 
the fees, if any, which may be charged for their use; 
(f) prohibiting the driving down hill of a motor vehicle with the gear 
disengaged either generally or in a specified place; 
(g) prohibiting the taking hold of or mounting of a motor vehicle in 
motion ; 
(Wy prohibiting the use of foot-paths or pavements by motor vehicles; 
(i) generally, the prevention of danger, injury or annoyance to the 
‘public or any person, or of danger or injury to property or of obstruction to 
traffic; and . 7 : 
. (J) any other matter which is to be or may be prescribed, , 
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CHAPTER VII. 
Motor VEHICLES TEMPORARILY LEAVING OR VISITING BRITISH INDIA. 


92. (1) The Cential Government may, by noti- 
meger of Central Govern- feation in the official Gazette, make rules for all or 
any of the following purposes, namely :— 

(a) the grant and authentication of travelling passes, certificates or autho- 
risations to persons temporarily taking motor vehicles out of British India to any 
place outside India or to persons temporarily proceeding out of British India to 
any place outside India and desiring to drive a motor vehicle during their absence 
from British India; 

(b) prescribing the conditions subject to which motor vehicles brought 
temporarily into British India from outside India by persons intending to make 
a temporary stay in British India may be soest and used in British India; 
and 

(c) prescribing the conditions subject to which persons entering British 
India from any place outside India for a temporary stay in British India may 
drive motor vehicles in British India. 

(2) No rule made under this section shall operate to confer on any person 
any immunity in any province from the payment of any tax levied in that pro- 
vince on motor vehicles or their users. 

(3) Rules made under clauses (b) and (c) of sub-section (1) shall, in 
case of motor vehicles and persons entering British India from the French and 
Portuguese Settlements bounded by India, he applicable only to motor traffic to 
which the International Convention relating to motor traffic concluded at Paris 
on the 24th day of April, 1926, applies. 

(4) Nothing in this Act or in any rule made thereunder by a Provincial 
Government relating to— 

(a) the registration and identification of motor vehicles, or 

(b) the requirements as to construction, maintenance and equipment of 
motor vehicles, or - 

(c) the licensing and the qualifications of drivers of motor vehicles 
shall apply to any motor vehicle to which or to any driver of a motor vehicle to 
whom any rules made under clause (b) or clause (c) of sub-section (1) apply. 


CHAPTER VIII. 
Insurance oF Motor VEHICLES AGAINST Turep Parry RISKS. 
Definitions. 93. In this Chapter— 


(a) “authorised insurer” means an insurer in whose case the require- 
ments of the Insurance Act, 1938, with respect to the registration of and deposits 
by insurers are complied with, and 

(b) “certificate of insurance” means a certificate issued by an authorised 
insurer in pursuance of sub-section (4) of section 95; and includes where more 
than one certificate has been issued in connection with a policy, or where a copy 
a a certificate has been issued, all those certificates or that copy, as the case may 

e. 


94. (1) No person shall use except as a passenger or cause or 
allow any other person to use a motor vehicle in a 
Necessity for insurance public place, unless there is in force in relation to the 
against third party risk. use of the vehicle by that person or that other person, 
as the case may be, a policy of insurance complying 

with the requirements of this Chapter. 
Explanation,—A person driving a motor vehicle merely as a paid employee, 
while there is in force in relation to the use of the vehicle no such policy as is 
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required by this sub-section, shall not be deemed to act in contravention of the 
sub-section unless he knows or has reason to believe that there is no such policy 
ih force, 

(2) This section shall not apply to any vehicle owned by or on behalf of 
the Central Government or a Provincial Government or a local authority noti- 
fied in this behalf by the Provincial Government, or a State-owned railway, at 

time when the vehicle is driven by a servant of the owner in the course of 
his employment, or is otherwise subject to the control of the owner. 

95. (1) In order to comply with the require- 
ments of this chapter, a policy of insurance must be 
a policy which— 

(a) is issued by a person who is an authorised insurer, and 

(b) insures the person or classes of person specified in the policy to the 
extent specified in sub-section (2) inst any liability which may be incurred 
by him or them in respect of the death of or bodily injury to any person caused 
by or arising out of the use of the vehicle in a public place: 

Provided that a policy shall not, except as may be otherwise provided under 
sub-section (3), be required— 

` (4) to cover liability in respect of the death, arising out of and in. the 
course of his employment, of the employee of a person insured by the policy or 
in respect of bodily injury sustained by such an employee arising out of and in 
the course of his employment, or 

(#) except where the vehicle is a vehicle in which passengers are carried 
for hire or reward or by reason of or in pursuance of a contract of employment, 
to cover liability in respect of the death of or bodily injury to persons being 
carried in or upon or entering or mounting or alighting from the vehicle at the 
time of the occurrence of the event out of which a claim arises, or 

(ïi) to cover any contractual liability. 

(2) Subject to the proviso to sub-section (1), a policy of insurance shall 
cover any liability incurred in respect of amy one accident up to the following 
limits, namely :-— 

(a) where the vehicle is a vehicle used or adapted to be used for the 
carriage of goods, a limit of twenty thousand rupees; 

(b) where the vehicle is a vehicle in which passengers are carried for 
hire or reward or by reason of or in pursuance of a contract of employment, in 
respect of persons other than passengers carried for hire or reward, a.limit of 
twenty thousand rupees; and in respect of passengers a limit of twenty thousand 
rupees in all, and four thousand rupees in respect of an individual passenger, if 
the vehicle is registered to carry not more than six passengers excluding the 
driver or two thousand rupees in respect of an individual r, if the vehicle 
is registered to carry more than six passengers excluding the driver; 

(c) where the vehicle is a vehicle of any other class, the amount of the 
liability incurred. 

_ (3) A Provincial Government may prescribe that a policy of insurance 
shall in order to comply with the requirements of this chapter cover any liability 
arising under the provisions of the Workmen’s Compensation Act, 1923, in respect 
of the death of or bodily injury to any paid employee ed in driving or 
otherwise in attendance on or being carried in a motor vehicle 

(4) A policy shall be of no effect for the purposes of this chapter unless 
and until there is issued by the insurer in favour of the person by whom the 
policy is effected a certificate of insurance or a cover note in the prescribed form 
and containing the ove rticulars of any conditions subject to which the 
policy is issued and of any other prescribed matters; and different forms, parti- 
culars and matters may-be prescribed in different cases. a 


Requirements of policies 
and limits of liability. 
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(5) Notwithstanding anything ‘elsewhere contained in ‘any law, a person 
issuing a policy of insurance under this section shall be liable to indemnify the 
person or classes of person specified in the policy in respect of any liability which 
the policy purports to cover in the case of that person or those classes of: person. 


36. (1) If, after a certificate of insurance or a cover mote has been issued 
under eee (4) of section 95 in favour of the 
t : i n by w a policy has been effected, ju ent 
fy judgments against per- PEREA of such liability as ig se aia be 
sons insured in respect of poli 
third party risks. covered by a policy under clause (b) of sub-gectiqn 
(1) of section 95 (being a liability covered by” the, 
terms of the policy) is obtained against any person insured by the policy, then, 
notwithstanding that the insurer may be entitled to avoid or cancel or may have 
avoided or cancelled the policy, the insurer shall, subject to the provisions of 
this sectron, pay to the person entitled to the benefit of the decree any sum not 
exceeding the sum assured payable thereunder, as if he were the judgment-debtor, 
in respect of the liability, together with any amount payable in respect of costa 
and any sum payable in respect of interest on that sum by virtue of any enact- 
ment relating to interest on judgments. 
(2) No sum shall be payable by an insurer under sub-section (1) in 
T of iat judgment unless before or after the commencement of the pro- 
ch the judgment is given the insurer had notice through the Court 
of the bringing of the proceedings, or in respect of any judgment so long as exe- 
cution is stayed thereon pending an appeal; and an Insurer to whom notice of 
the bringing of any such proceedings is so given shall be entitled to be made a 
party thereto and to defend the action on any of the following grounds, namely :— 
(a) that the policy was cancelled by mutual consent or by virtue of any 
provision contained therein before the accident gi rise to the liability, and 
that either the certificate of insurance was mS the insurer or that the 
person to whom the certificate was issued has made an affidavit stating that the 
certificate has been lost or destroyed, or that either before or not later four- 
teen days after the happening of the accident the insurer has commenced 'pro- 


ceedings for cancellation of the certificate after compliance with the provisions 
of section 105; or 


(b) that there has been a breach of a specified condition of the ears 
being one of the following conditions, namely :— 

- (4) a condition excluding the use of the vehicle— 

(a) for hire or reward, where the vehicle is on the date of the contract 
of insurance a vehicle not covered by a permit to ply for hire or reward, or 

{b} for organised racing and speed testing, or 

(c) for a purpose not allowed by the permit under which the vehicle is 
used, where the vehicle is a public service vehicle or a goods vehicle, or 
(d) without side-car being attached, where the vehicle is a motor cycle; 
or 


(*) a condition excluding driving by a named person or persons or by 
any person who is not duly licensed, ph 


any person who has been heir ore 
for holding or obtaining a driving licence during the petiod of disq 


or 


(ši) a condition excluding liability for injury caused or contributed to 
by conditions of war, civil war, riot or civil commotion; or 
(c) that the policy is void on the ground that it was obtained by the non- 


disclosure of a material fact or by a representation of i which was false in 
some material particular 


: (3) Where a cereale of insurance or cover note has been issued under 
sub-section (4) of section 95 to the persan by whom 2 policy has been effected, 
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po much of the policy as purports to restrict the insurance of the persons insured 

thereby by reférence to-any conditions other than those in clause (b) of sub- 

section (2) shall, as respects such liabilities ás are required to be covered by a 

policy under clause (b) of sub-section (1) of section 95, be of no effect: 

= Provided that any sum paid by the insurer in or towards the seated of 
; liability of any person which is covered by the policy by virtue only of this 

Saacan shall be recoverable by the insurer from that person. 

(4) If the amount which an insurer becomes liable under this section to 
pay in respect of a liability incurred by a person insured by a policy exceeds the 
amount for which the insurer would apart from the provisions of this section be 
liable under the policy. in respect of that liability, the insurer shall be entitled to 
recover the excess from that person. . ; f 

(5) In this section the expressions “material fact’ and “material parti- 
cular” mean, respectively, a fact or particular of such a nature as to influence the 
judgment of a prudent insurer in determining whether he will take the risk and, 
if so, at what premium and on what conditions, and the expression “liability 
covered by the terms of the policy” means a liability which is covered the 
policy or which would be so covered but for the fact that the insurer in entitled ts 
avoid or cancel or has avoided or cancelled the policy. ~ , y 

(6) No insurer to whom the notice referred to in sub-section (2) 
been given shall be entitled to avoid his liability to any person entitled to the 
benefit of -any such judgment as is referred to in sub-section (1) otherwise than 
in the manner provided for in sub-section (2). 

: hts _ 97. (1) Where under any contract of insurance 

vole of eine pests effected in accordance with the provisions of this chap- 

Teny of the insured. ter a persoŭù is insured ounn liabilities which he 
may incur -to third parties then— 

(4) in the event of the person becoming insolvent or making a composition 
or arrangement with his creditors, or ean 

(b) where the insured person is a company, in the event of a winding u 
order being made or a resolutron for a voluntary winding up being passed wi 
respect to the company or of a receiver or manager of the company’s business 
or undertaking being duly appointed, or of sion being taken by or on behalf 
of the holders of any debentures secured by a floating charge of any property 
.comprised in or subject to the charge,. - ea av 
if, either before or after that event, any such liability is incurred by the 
insured person, his rights against the insurer under the contract in respect of 
the liability shall, notwithstanding anything to the contrary in any provision of 
Jaw, be transferred to and vest in the third party to whom the liability was so 
incurred. . ` 


(2) Where an order for the administration of the estate of a deceased 
debtor is made according to the law of insolvency, then, if amy debt provable in 
insolvency is owing by the deceased in respect of a liability to a third pp 
against which he was insured under a contract of insurance in accordance with the 
provisions of this chapter, the deceased debtor’s rights against the insurer in 
respect of that liability shall, notwithstanding anything to the contrary in any 
provision of law, be transferred to and vest in the person to whom the debt is 
owing. ; 
(3) Any condition in a policy issued for the purposes of this chapter 
* purporting either directly or indirectly to avoid.the policy’ or to alter the rights 
of the parties thereunder upon the happening to the insured person of any of 
the events specified in clause (a) or clause (b) of sub-section (1) or upon the 
making of ah order. for the administration of the estate of a deceased debtor 
according to the law of insolvency ahall-be of no effect.’ : 
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> .(4) Upon a transfer under ‘sub-section (1) or sub-section- (2) the insurer 
shall be under the same liability to the third party. as he would have been to the 
insured person, but— : 


(a) if the liability of the imsurer to the insured person exceeds the lia- 
bility of the insured person to the third party, nothing in this chapter shall affect 
the rights of the insured person against the insurer in respect of the excess, 


and 


`, (b) if the liability of the insurer to the insured person is less than the 
liability of the insured person to the third party, nothing in this chapter shall 
affect the rights of the third party against the insured person in respect of the 
balance. = a 


98. - (1) No person against whom a claim is made in respect of any liability 
‘referred to in clause (b) of sub-section (1) of section 
Duty to give information 95 shall on demand by or on behalf of the person mak- 
as to insurance. ing the claim refuse to’ state whether or not he was 
oo insured in respect of that liability by any policy issued 
under the provisions of this chapter, or would have been so fa cated: if the insurer 
had not avoided or caucelled the policy, nor shall he refuse, if he was or would 
have been so insured, to give such particulars with respect to that policy as were 
Specified in the certificate of insurance issued in respect thereof. 


(2) In the event of any person becoming insolvent or making a composi- 
tion or arrangement with his creditors or in the event of an order being made 
for the administration of the estate of a deceased person according to the law of 
insolvency, or in the event of a winding up order being made or a resolution for 
a voluntary winding up being passed with respect to any compar or of a receiver 
or manager of the company’s business or undertaking being’ duly appointed or 
of, possession being taken by or on behalf of the holders of any debentures secured 
by’a floating charge on any property comprised in or subject to the charge, it 
shall be the duty of the insolvent debtor, personal representative of the deceased 
debtor or company, as the case may be, or the official assignee or receiver in 
insolvency, trustee, liquidator, receiver or manager, or person in possession of 
the property .to give at the request of any person claiming that the insolvent 
debtor, deceased debtor or company is under such liability to him as is covered 
by the provisions .of this chapter, such information as may reasonably be requir- 
ed by him for the e of ascertaining whether any rights have been trans- 
ferred-to and vested in him by section 97, and for the purpose of enforcing. such- 
tights, if.any; and any such contract of insurance as purports whether directly 
or indirectly to avoid the contract or to alter the rights of the ies thereunder 
upon the giving of such information in the events aforesaid, or otherwise to 
prohibit or prevent the giving thereof in the said events, shall be of no effect. 


: (3). If, from the information given to any person in pursuance of sub- 
section (2) or otherwise, he has reasonable ground for supposing that there have 
or may have been transferred to him under this chapter rights against ee parti- 
cular msurer, that insurer shall be subject to the same duty as is imposed by the 
said sub-section on the persons therein mentioned. 
(4) The duty to give the information imposed by this section shall include 
a duty to allow all contracts of insurance, receipts for premiums, and other rele- 
vant documents in the possession or power of the person on whom the duty is 
so imposed to be inspected and copies thereof to be taken. 
99. (1) No  séttlement made by an insurer in respect of any ` 
are : - claim which might be made by a-third party in respect 
se cel a of any liability of the nature referred to in clause 
2- =. - (b) of sub-section (1) of section 95 shall be valid 
unless such third party is a party to the settlement, ` $ ` 
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(2) Where a person who is insured under a policy issued for the pur- 
poses of this chapter hes become insolvent, or where, if such insured person is a 
company, a winding up order has been made or a resolution for a voluntary 
winding up has been passed with respect to the company, mo agreement made ber 
tween the insurer and the insured person after liability has been incurred to a 
third party and after the commencement of the insolvency or winding up, as the 
case may be, mor any waiver, assignment or other disposition made by or pay- 
ment made to the insured person after the commencement aforesaid shall be 
effective to defeat the rights transferred to the third party under this chapter, 
but those rights shall be the same as if no such agreement, waiver, assignment or 
disposition or payment has been made. i 


100. (1) For the purposes of sections 97, 98 and 99, a refer- 

i ence to “liabilities to third parties” in relation to a 
Saving in respect of sec- person insured under any policy of insurance shall 
tions 97, 98 and 99. aot include a reference to any liability of that penp 
cy o 


in the capacity of insurer under some other po 
insurance, 


(2) The provisions of sections 97, 98 and 99 shall not apply where a 
company is wound up voluntarily merely for the purposes of reconstruction or of 
an amalgamation with another company. . 


101. Where a certificate of insurance has been issued to the person by whom 

a policy has been effected, the happening in relation 

Insolvency of insured per- to any person insured by the policy of any such event 
roe not to affect Bebaty as is mentioned in sub-section (1) or sub-section (2) 
of insured or claims by third OF section 97 shall, notwithstanding anything in this 
Paes chapter, not affect any liability of that person of the 
nature referred to in clause (6) of sub-section (1) of section 95; but nothing 
in: this section shall affect any rights against the insurer conferred under the 
poe of sections 97, 98 and 99 on the person to whom the liability was 
incurred. : 


“102. Notwithstanding anything ee in o 306 of the Indian 
: Succession Act, 1925, the death of a person in whose 

Se St deh on “cr favour a certificate of insurance or cover note had 
been issued, if it occurs after the happening of an 

event which has given rise to a claim under the provisions of this chapter, shall 
not be a bar to the survival of any cause of action arising out of the said event 
against his estate or against the insurer. 


Effect of certificate of , 103. When an insurer has issued a certificate of 
i ce. insurance in respect of a contract of insurance be- 
tween the insurer and the insured person, then— 


(a) if aud so long as the policy described in the certificate has not been 
issued by the insurer to the insured, the insurer shall, as between himself and any 
other person except the insured, be deemed to have issued to the insured person 
a policy of insurance conforming in all respects with the description and parti- 
culars stated in such certificate; and 


(b) if the insurer has issued to the insured the policy déscribed in the 
certificate, but the actual terms of the policy are less favourable to persons claim- 
ing under or by virtue of the policy against the insurer either directly or through 
the insured than the particulars of the policy as stated in the certificate, the policy 
shall, as between the insurer and any other person except the insured, be deemed 
to be in terms conforming in all respects with the particulars stated in the said 
certificate. : 

I—6 
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104. (1) Whenever the period of cover under a policy of insurance issued 

ae es under a Tovisions of this Chapter is terminated or 

VRO SSUTEenGer z suspen means before its expiration by efflu- 

mE on cancellation of ion of time, “the insured person shall ae oe 

: days after such termination or suspension deliver to 

the insurer by whom the policy was issued the latest certificate of insurance given 

by the insurer in respect of the said policy, or, if the said certificate has been 
lost or destroyed, make an affidavit to that effect. 


(2) Whoever fails to surrender a certificate of insurance.or to make an 
affidavit, as the tase may be, in accordance with the provisions of this section 
shall be punishable with fine which may extend to fifteen rupees for every day that 
the offence continues subject to a maximum of five hundred rupees. 


105. Whenever a policy of insurance -issued under the provisions of this 
Chapter is cancelled or suspended by the insurer who 
Duty of insurer to notify. has issued the policy, the insurer shall within seven 


ee Be passa Sof days notify such cancellation or ion to the re- 
the policy. gistering authority in whose records the registration 


of the vehicle covered by the policy of'insurance is 
A or to such other authority as the Eucee ELET may pre- 
scri 


106. (1) Any person driving a motor vehicle in any public place shall on 

being so required by a police officer in uniform pro- 

an of certificate duce the certificate of insurance relating to the, use 
of the vehicle: 


Provided that if the driver of a motor vehicle within seven days Foa 
the date on which the production of the certificate of insurance was so required 
produces the certificate at such police station as may have been specified by him 
at the time its production was required he shall not be liable to conviction under 
T sub-section by reason only of failure to produce the certificate to the police 
offcer. ; 


(2) If, where owing to the presence of a motor vehicle iù a public 
place an accident occurs involving bodily injury to another person, the driver 
of the vehicle does not at the time produce the certificate of insurance to a police 
officer, he shall produce the certificate of insurance at the police station at which © 
he makes the report required by section 89: 


Provided that mo person shall be liable to conviction under this sub-section 
by ‘reason only of failure to produce his certificate of insurance if within seven 
days from the occurrence of the accident he produces the certificate at such police 
station as may be specified by him to the police officer at the site of the accident- 
or to the officer in charge of the police station at which he reported the accident. 


- (3) The owner of a motor vehicle shall give such information as he may 
be required. by or on behalf of a police officer empowered in this behalf by the 
Provincial Government to for the purpose of determining whether the vehi- 
cle was or was not being driven in contravention of section 94 and on any occa- 
sion- when the driver was ate under this section to produce his certificate of 


(4) In this section the expression “produce his certificate of insurance” 
means produce for examination the relevant certificate of insurance or such 
other evidence as may be prescribed that the vehicle was not being driven in 
contravention of section 94. : 
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107. A Provincial Government may make rules requiring the owner of any 
Production of certificates motor vehicle when applying whether by payment of a 
of “instrance on. application tax or otherwise for authority to use the vehicle in a 
for authority to use vebi- public place to produce such evidence as may be prë- 
de : | scribed by those rules to the effect that either— 

(a) on the date when the authority to use the vehicle comes into opera- 
tion there will be in force the necessary policy of insurance in relation to the 
use of the vehicle by the applicant or by other persons on his order or with his- 
permission, or j 

(b) the vehicle is a vehicle to which section 94 does not apply. ` 


108. (1) A Provincial Government may, on the application of a co-operative 
pene society of public service vehicle owners registered or 
Co-operative insurance.  Jeemed to have been registered under the Co-operative 
Societies Act, 1912, or under an Act of a Provincial Legislature governing the 
registration of Co-operative Societies and subject to the control of the Registrar 
of Co-operative Societies of the province, allow the society to transact the busi- 
“ ness of an insurer for the purposes of this Chapter as if the society were :an 
authorised insurer, subject to the following conditions, namely :—. 


(a) the society shall establish and maintain a fund of not less than twenty- 
five thousand rupees for the first fifty vehicles or fractional part thereof and 
pro rata for every additional vebicle in the possession of members of the society, 
and the said fund shall be lodged in such custody as the Provincial Government 
may.prescribe and shall not be available for meeting claims or other expenses 
except in the event of the winding up of the society; 

p (6) the liability of the society shall be limited as specified in clayse (b) 
of sub-section (2) of section 95; 

(c) the society shall, if required by the Provincial Government, re-insure 
against claims above a prescribed amount; : 

(d) the provisions of this Chapter, m so far as they relate to the protec- 
tion of third parties and to the issue and production of certificates, shall apply in 
respect of any insurance effected by the society ; ; 

(e) an independent authority not associated with the society shall be ap- 
pointed by the Provincial Government to facilitate and assist'in the settling of 
claims against the society; 

` (f) the society shall operate on an insurance basis, that is to say,— 

(i) it shall levy its premiums in respect of a period not exceeding twelve 
months, during which period the insured shall be held covered in respect of all 
accidents arising, subject to the limits of liability specified in clause (b) of sub- 
section .(2) of section 95; ; 

(ii) it shall charge premiums estimated to be sufficient, having regard to 
the risks, to meet the capitalised value of all claims arising during the period of 
cover, together with an adequate charge for expenses attaching to. the issue of 
policies and to the settlement of claims arising thereunder; 

(g) the society shall furnish to the Superintendent of Insurance the re- 
turns required.to be furnished by insurers under the provisions of the Insurance 
Act, 1938, and the Superintendent of Insurance may exercise in respect thereof 
any of the powers exercisable by him in respect of returns made to him under the 
said Act; and 

(Ah) any provisions of law applicable to the winding up of authorised in- 
surers shall be equally applicable to the society. 

(2) Except as provided in sub-section (1), the Insurance Act, 1938, shall 
not apply to any co-operative society of public service vehicle owners allowed 
to transact the business of an insurer under this section, 
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109. A registering authority or the officer in charge of a police station shall, 

i . if so required by a person who alleges that he is en- 

Duty to furnish particu- titled to claim compensation in respect of an accident 
Jars of vehicle involved in See ‘ g 

accident. arising out of the use of a motor vehicle, or if so 

} required by an insurer against whom a claim has been 
made in respect of any motor vehicle, furnish to that person or to that insurer, 
ag the case may be, on payment of the prescribed fee any information at the 
disposal of the said authority or the said police officer relating to the identi- 
fication marks and other particulars of the vehicle and the name and address of 
the person who was using the vehicle at the time of the accident or was injured 
by it. 

110. A Provincial Government may, by notification in the official Gazette, 

f appoint a person or a body of persons to investigate 

Power to apposnt persons and report on accidents involving the death of or 

phat Wn a ang report °F bodily injury to any person arising out of the use 

of motor vehicles and the extent to which their claims 

to compensation have been satisfied and to advise and assist such persons or 
their representatives in presenting their claims for compensation: 

Provided that nothing in this section shall confer on any such person 
or body of persons the right to adjudicate in any way on the liability of the 
ingurer or on the amount of damages to be awarded except at the express desire 
of the insurer concerned. b 

111. (1) The Central Government may make rules for the purpose of 
E ake ceiee rog into ffeect the provisions of this Chap- 

(2) Without prejudice to the generality of the foregoing power, such 
rules may provide for— 

(a) the forms to be used for the purposes of this Chapter ; 

(b). the making of applications for and the issue of certificates. of insu- 
rance; 

(c) the issue of duplicates to replace certificates of insurance lost or 
destroyed ; 


(d) the custody, production, cancellation and surrender of certificates o 
insurance ; - ' 

(e) the records to be maintained by insurers of policies of insurance issued 
under this Chapter; 

(f) the identification by certificates or otherwise of persons or vehicles 
exempted from the provisions of this Chapter ; 

_.. (g) the furnishing of information respecting policies of insurance by 
insurers ; 

(A) the carrying into effect of the provisions of section 108; 

(i) adapting the provisions of this Chapter to vehicles brought into 
British India by persons making only a temporary stay therein by applying those 
provisions with prescribed modifications; and 

(j) any other matter which is to be or may be prescribed. 


CHAPTER IX. 


OFFENCES, PENALTIES AND PROCEDURE, 


112. Whoever contravenes any provision of this Act or of any rule made 

; fo ay thereunder shall, if no other penalty is provided for 
ater va sare the offence, be punishable with fine which may extend 
_ to twenty rupees, or, if having been previously con- 
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victed of any offence under this Act he is again convicted of an offence under 
this Act, with fine which may extend to one hundred rupees. 


113. Whoever wilfully disobeys any direction lawfully given by any person 

f f or authority empowered under this Act to give such 
e im of gore direction, or obstructs any person or authority in the 
oauan. aa re °t discharge of any functions which such person or autho- 
rity is required or empowered under this Act to’ 

discharge, or, being required by or under this Act to supply any information, 
withholds such information or gives information which he knows to be false or 
which he does not believe to be true, shall, if no other penalty is provided for 
the offence, be punishable with fine which may extend to two hundred rupees. 


114. Whoever, being ER under this Act for holding or obtaining 

: ; a licence, drives a motor vehicle in a public place or 

a relating: to; licen- applis: for or obtains a licence or, not being entitled 

to have a licence issued to him free of endorsement, 

applies for or obtains a licence without disclosing the endorsements made on a 

licence previously held by him or, being disqualified under this Act for holding 

or obtaining a licence, uses in British India a licence such as is referred to in 

sub-section (2) of section 9, shall be punishable with imprisonment for a term 

which may extend to three months, or with fine which may extend to two hundred 

ae fifty rupees, or with both, and any licence so obtained by him shall be of nc 
ect. 


115. (1) Whoever drives a motor vehicle in con- 
Driving at excessive speed. travention of section 71 shall be punishable with fine 
which may extend to one hundred rupees. 


(2) Whoever causes any person who is employed by him or is subject to 
his contrel in driving to drive a motor vehicle in contravention of section 71 shall 
be punishable with fine which may extend to two hundred rupees. 


(3) No person shall be convicted of an offence punishable under sub- 
section (1) solely on the evidence of one witness to the effect that in the opinion 
of the witness such person was driving at a speed which was unlawful, unless 
that opinion is shown to be based on an estimate obtained by the use of some 
mechanical timing device. 

(4) The publication of a time table under which, or the giving of any 
direction that, any journey or part of a journey is to be completed within a spe- 
cified time shall, 1f in the opinion of the Court it is not practicable in the circum- 
stances of the case for that journey or part of a journey to be completed in the 
specified time without infringing the provisions of section 71, be prima facic 
evidence that the person who p lished the time table or gave the direction has 
committed an offence punishable under sub-section (2). . 


116. Whoever drives a motor vehicle an a speed or in en which is 

; dangerous to the public, having regard to all the circum- 
Perihi recklessly or dan- tances of the case including the nature, condition and 
use of the place where the vehicle is driven and the 

amount of traffic which actually is at the time or which might reasonably be ex- 
pected to be in the place, shall be punishable on a first conviction for the offence 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to five hundred rupees, and for a subsequent offence if com- 
mitted within three years of the commission of a previous similar offence with 
imprisonment for a term which may extend to two years, or with fine which may 


extend to one thousand rupees, or with both. 
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117. Whoever while driving or attempting to drive a motor vehicle is under 

the influence of drink or a drug to such an extent as 

‘Driving while under the to be incapable of exercising proper control over the 

influence of drink or drugs. vehicle, shall be punishable for a first offence with 

imprisonment for a term which may extend to three 

months, or with fine which may extend to five hundred rupees, or with both, and 

_for a subsequent offence if committed within three years of the commission ‘of a 

previous similar offence with imprisonment for a term which may extend to two 
years, or with fine which may extend to one thousand rupees, or with both. 


118. Whoever drives a motor vehicle in any public place when he is to his 
knowledge suffering from any diseasé or disability 

Driving when mentally calculated to cause his driving of the vehicle to be a 
or physically unfit to drive. source of danger to the public, shall be punishable for 
a first offence with fine which may extend to two 

hundred rupees and for a second or subsequent offence with fine which may 
extend to five hundred rupees. Be a 


: : 119. Whoever abets the commission of an offence 
of amishment, for abetment under section 116, 117 or 118, shall be punishable 
with the punishment provided for the offence. 


120. Whoever without the written consent of the Provincial Govermment 

= ; permits or takes part in a race or trial of speed be- 
Racing and trials of tyeen motor vehicles in any public place shall be 
punishable with imprisonment for a term which may 
extend to one month, or with fine which may extend to three hundred rupees, 
or with both. 


121. “Any person who drives or causes or allows to be driven in any public 
eres ; ; place a motor vehicle or trailer while the vehicle or 
gees, ae in unsafe trailer has any defect, which such person knows of or 
could have discovered. by the exercise of ordinary 
care and which is calculated to render the driving of the vehicle a source 
of danger to persons and vehicles using such place, shall be punishable with fine 
which may extend to two hundred and fifty rupees or, if as a result of such defect 
an accident is caused causing bodily injury or damage to property, with fine which 
may extend to five hundred rupees. ; ` 

122. Whoever, being an importer of or dealer in motor vehicles, sells or 
TEREI delivers or offers to sell or deliver a motor vehicle or 
pene of vehicle in or al- trailer in such condition that the use thereof in a 
dition contravening this Act, Public place would be in contravention of Chapter V 
or any rule made thereunder or alters the motor vehicle 
-dr trailer so as to render its condition such that its use in a public place would be 
in’ contravention of Chapter V or any rule made thereunder shall be punishable 
with fine which may extend to two hundred rupees: i 
. . Provided that no person shall be convicted under this section if he proves 
that he had reasonable cause to believe that the vehicle would not be used in a 
public pe until it had been put into a condition in which it might lawfully be 


sQ ; 
123. (1) Whoever drives a motor vehicle or causes or allows a motor 
Usi vebicle without vehicle to be used or lets out a motor vehicle for use 
EiT : in contravention of the provisions of sub-section (1) 
: of section 42 shall be punishable for a first offence 

with fine which may extend to five hundred rupees, and for a subsequent offence 
-if committed within three years of the commission of a previous similar offence 
with a fine which shall not be lesa than one hundred rupees and may extend to 


` ong thousand rupees, 
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(2) Nothing in this section shall apply to the use of a motor vehicle in 
an einergency for the conveyance of persons suffering from sickness or injury or 
‘for the transport of materials for repair or of food or materials to relieve dis- 
tress or of medical supplies for a like purpose: 

Provided that the person using the vehicle reports ‘euch tise to the Regional 
Transport Authority within seven days. 


124. Whoever drives a motor vehicle or causes or allows a motor vehicle 

D vebicle exceed- t° be driven in contravention of the provisions of sec- 

ing R weight. tion 72 or of the conditions of any permit issued there- 

under, or in contravention of any prohibition or restric- 

tion imposed under section 74 shall be punishable for a first offence with fine 

which may extend to one hundred rupees, and for a second or subsequent offence 
with fine which may extend to five hundred rupees. 


125. Whoever drives a motor vehicle or causes or allows a motor vehicle 
ia : Lyehicie, tO be driven in contravention of the provisions of sec-` 
Driving vehicle. ion 94 shall be punishable with imprisonment which. 
may extend to three mionths, or with fine which may extend to five hundred 
rupees, or with both. 


G 


126. Whoever takes and drives away any motor vehicle without having 
Taki either the consent of the owner thereof or other law- 
authority. PENG a authority shall be punishable with imprisonment 
which may extend to three months, or with fine whick 

may extend to five hundred rupees, or with both: 


- Provided that no accused person shall be convicted under this section if 
the Court is satisfied that the accused acted in the reasonable belief that he had 
lawful authority or in the reasonable belief that the owner would in the circum- 
stances of the case have given his consent if he had been asked therefor. 


“Whoever otherwise than with lawful authority or reasonable 

excuse enters or mounts any stationary motor vehicle or 

Ia A tampers with the brake-or any part of the mechanism 

1 of a motor vehicle shall be punishable with fine which 
may exténd to one hundred rupees. 


128. (1) A police offcer in uniform may arrest without warrant 

P of t without 20Y, person who commits in his view an offence 
T. without punishable under section 116 or section 117 or sec- 
: tion 126: ` 


Provided that any person so arrested in connection with an offence punish- 
able under section 117 shail be subjected to a medical examination by a regis- 
tered medical practitioner within two hours of his arrest or shall then be ‘released 
from custody. 


(2) A police officer in uniform may arrest without warrant— 


(a) any person who being required under the provisions of this Act to 
give his name and address refuses to do so, or gives a-name-or address which the 
police officer has reason to believe to be false, or 


(b) any person concerned in an offence under this Act or reasonably 
suspected to have been so concerned, if the police officer has reason to believe that 
he-will abscond or otherwise avoid the service ofa summons, ` 


i (3) A police officer arresting without warrant the driver of a motor vehicle 
_ shall, if the circumstances so require, take or cause to be taken any steps he may 
consider proper for the temporary disposal of the vehicle. 
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129. (1) Any police officer Racers rae behalf or person autho- 

rised in this behalf by the Provinci vernment may, 

AE bio a a if he has reason to believe that any identification mark 

carried on a motor vehicle or any license, permit, 

certificate of registration, certificate of insurance or other document produced to 

him by the driver or person in charge of a motor vehicle is a false document within 

the meaning of section 464 of the Indian Penal Code, seize the mark or document 

and call upon the driver or owner of the vehicle to account for his possession of or 
the presence in the vehicle of such mark or document. 


(2) Any police officer authorised in this behalf by the Provincial Govern- 
ment may, if he Has reason to believe that the driver of a motor vehicle who is 
charged with any offence under this Act may abscond or otherwise avoid the 
service of a summons, seize any license held by such driver and forward it to the 
Court taking cognizance of the offence. 

(3) A police officer seizing a license under sub-section (2) shall give to the 
person surrendering the license a temporary acknowledgment therefor and such 
acknowledgment shall authorise the holder to drive until the licence has been 
returned to him or the Court has otherwise ordered. 


"130. (1) A Court taking cognizance of an offence under this Act may, unless 

: the offence is an offence specified in Part A of the 

t ty disposal of Fifth Schedule, state upon the summons to be served 
on the accused person t he— 

(a) may appear by pleader and not in person, or 

(6) may by a specified date prior to the hearing of the charge plead guilty 
to the charge by registered letter and remit to the Court such sum not exceeding 
twenty-five rupees as the Court may specify. 

(2) Where the offence dealt with in accordance with sub-section (1) is an 
offence specified in Part B of the Fifth Schedule, the accused person , if be 
pleads guilty to the charge, forward his licence to the Court with the letter con- 
taining his plea in order that the conviction may be endorsed on the license. 


(3) Where an accused person pleads guilty and remits the sum specified 
and is ie lied with the provisions of sub-section (2), no further proceedings 
in respect of the offence shall be taken against him, nor shall he be able to be 
disqualified for holding or obtaining a licence by reason of his having pleaded 
guilty. 

131. No person prosecuted for an offence 
Restriction on conviction. punishable under, section 115 or section 116 shall be 
convicted tnless— 


(a) he was warned at the time the offence’was committed that the question 
of prosecuting him would be taken into consideration, or 


(b) within fourteen da ys from the commission of the offence, a notice 
specifying the nature of the offence and the time and place where it is alleged to 
have been committed was served on or sent by fe rane post to him or the person 
registered as the owner of the vehicle at the time of the commission of the offence, or 


a within twenty-eight Saya of the commission of the offence, a summons 
for the offence was served on 


ia Erne that pores in this section shall Happily where the Court is satisfied 
t— 

(2) the failure to serve the notice 0 or summons referred to in this sub-section 
was due to the. fact that neither the name and address of the accused nor the name 
and address of the registered owner of the vehicle could with reasonable diligence 
have been ascertained in time, or i 
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(b) such failure was brought about by the conduct of: the accused: 
132. No Court inferior to that of a Presidency Magistrate or a "Magistrate 


isdi c of the second clasg.shall try any offence punishable 
J ia under this Act or any rule-made thereunder. ‘ 


CHAPTER X... 
MISCRLCANEOUS. “o (09 tara OAE a 
133. (1) Every power to makez miles 
mencement of ae. com this Act is subject to the conditiow ofthe riles b eink 
made after previous publication...) >. "" 


(2) All rules made under this Act shall be published i in me official Gazeto 
and shall, unless some later date is appointed, come into oree on the date of such 
publication. 
: (3) All rule’ made aie this Act'by the Central! Geverhitient or” “bylany 
Provincial Government shall be laid for not less than fourteen days, before’ the 
Central or Provincial Legislature, as the case may be,ras,ao0n a8,possible after they 
are made, and shall-be subject to such modifications "as the Legislature may make 
during the session in which they are so laid. ° j 

Repeal. 134. (1) The Tidian Motor Vehicles At, 1914, 

i is hereby repealed. © 

(2) Notwithstanding the repeal of the Jadian Motor , Vehicles’ “het, 1914. 
rules made by any Provincial Government under sub-section (2) of section 11 of. 
that Act and rules made by the Governor-General in Council under section 14 of 
that Act, being rules in force-at the commencement of this Act, shall subject to the 
provisions of sub-section (3) continue to be in force for a period of nine months 
from the commencement of this Act, unless before the expiry of that period they 
are cancelled by a Provincial Government or by the Cen Government, as the 
case me be, by notification in the official Gazette. 

i (3) Notwithstanding the repeal of the Indian Motor Vehicles Act, 1914;, 
rules made or purporting to be made by a Provincial Government under sub-' 
section (2) of section 11 of that Act, requiring or relating to the insurance of 
motor vehicles, being rules in force at the commencement of this Act, shall, until 
Chapter VIII of this Act takes effect. in the province, have effect as if enacted in 
this Act. 
(4) Nothing contained in this Act shall, until the expiry of a period of 
nine months. from the commencement of, this Act, operate to invalidate any provi- 
sions relating to the taxation of motor - -vehicles contained in any Provincial 
enactment or rules made thereunder in force at the commencement of this Act. 

THE SCHEDULES... . , | he 
THE FIRST SCHEDULE. i : 
| FORMS. .- «3, 
FORM A. ; 

$ [See section 7 (2).] 

Form of application for licence to drive a motor vehicle, 


I 


ee 
Hx w 


Application. 


I apply raas to enable me to drive, 
a paid employee v 
*otherwise than as a paid employer. * sey 
f | #vehicles of the following description i— sor Ms Koi. atie 8 
oa hats wage VERE” 8 . ee z pa aioe 
ae b) motor cars, =--> ooi E ae 
*Strike out whichever Gite ig FRAG 





1—7 
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invalid 
(3 init gate 
delivery vans, ` 
(F) light transport vehicles ——-—— public service vehicl 
excluding ig 


*including 
(g) heavy transport vehicles ———. public service vehicles, 


na e excluding 


s 4) eae A E EAE EAT AE T attached) constructed or adapted to be 
driven by me; 


Particulars to be furmished by the appltcont. 

Full name and name of father 
Permanent address....7........ 

Age eae pplication. 1.1... i 

at e ? APDICRTOU...sessoessssesocsesossssosseaseossrosasorraserossssrson 

Particulars of any licence previously held by applicant. ......s.sesssseresesssesesas 


Ce i i 


Particulars and date of every conviction which has been ordered to be endorsed on 
any Licence held by the a 
7. Have you been ified for obtaining a licence to drive? If so, for what reason? 
8 Have you been jected to a driving test as to your fitness or ability to drive a 
ve en napod otrai ia Licence to drive 18 apphed- tert I$ so, give date, testing authority 
result of test. 





P MASNE 


m 
Decloration as to physical finess of applicant. 
The a is required to answer “Yes” or “No” in the spaced provided opposite 
each se a 
se OR rere pS pE E, eA Andee Aenea oh EDE A OF 


Fy (Ade 0d bls Ee dipline ute -wieh at a distance of 25 yards in good 
dariari Co ae ie eae oe ae plate containing seven letters and 


io Have lost either hand or foot or are suffering from any defect in 


e Do you sulfer from a delet of hearing? 
suie drom any, Ae incase or TATIE Dey CQ cata Youn deiae 
of a motor v icle to be a source of danger to the public? 


give particulars. 

E otay aooo and belie te aan wiven tage? 
and the declaration made in section arr are true. 

Nore.-—An clan: si aoa “Yer uestions (b) and (c) in the declaration and 
“No” to the other | ea Gay Cues E tk Coe aes cisco Gade 
vehicles of a nuked ahaha 
Date sororis hioi uer sis ' Signature or Thumb Impression of applicant. 


ASA of test of abikty to drive. 
phe spent ee Oe fest apegted ia ie Third Schedule to the Motor 


Vehicles Act, 1939. The test was conducted on at on (date). 
Siguatwre of Testing Authority, 
Duplicate Signature or Thumb 
Impression of applicant. 


[Sii eina eat Gl 
Form of application for r driving licence. 
I hereby apply for a renewal of the license under the Motor Vehicle Act, 1999, which 
was issued to me on the... .... sec ce ee cece cere ce ee eee By ete E snes caaaea tee ee 
b bral title of licensing authority). 


* Strike out whichever in applicable. , : 
+ Here enter description of vehicle. 3 
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I hereby declare that I am not subject to any discase or disability likely to cause my 
Dates iser gocaa sees 9. Signature, of Applicant. 
i FORM C 
[See section 7 (3) and section 12] 
Form o meatal cas ei rei ect of on applicant for a licence to transport 

í Gey Oia: E S, drive omy i 
ee up by a registered medical practitioner.) i 

: a etrapcaditast octet oie re bis dheiand AEE SATUEK as eer 

12 elegy, vertigo or a 


judgment, * mije to ce ge milgy, aa or any 


ee moe a ie 
heart or lung er which i 
interfere with the Se toni et 
duties as a driver? =§«-_ | ha cn nw tect cnc ecenceceeeecaeaues reatoea tank eg 3 
2 B) ee a eee oe eee 
If been corrected by suitable 
apastacion? orbit aA eaa E R E ave AE A é 
(b) Does the applicant suffer from 
night blindness or colour blindness? ieee HP n A a a Aa a aia n 
“ot deafness wich te from a 


eee eee ee eee eee ee ee ee eee ee ee ae 


the eficient performance of his duties as a 
driver? 
6. Dos he ahar siy vides or 


the excessive use of alcoho 


Sa oe ane EEEE PIE hie dthd sac A called 


7: : 
gets ty bole e ey Be (b) tes Gada dig he ih evade Shee E oe Sacre a 


z Marks of identification, m. —— 
poe ey that to thie bes ot my koninga hole ihe E E EN 


is the hereinabove described, and that the attached a Mage agence ria 
correct esa, = 


i i rs 


Nore.—Special attention sical bedret io dintuxt Vistea and to the condition of the: 
arms and hands and the joints of both extremities. 


7 FORM D. 
[See section 8 (1).] 
Driwing Licence: 
Now. : Yedeaieash s 19 
(Name) ....eseeserssosssarererssesereoraerrereresmrnrnerocreareesesereererreeriens oe 
son|danghter of (father’s mame).........c eee eeee cere ee ece eee et ee eeee teense ttennerecnnees $ 
of (permanent address).........ssessrersrrerrerserereseresnesenereeseesnnserorsene te. 
(temporary address)...........6. E ETE E E E ETONE A TE CENS a 
ifs in 4 annta > t 
Photograph : J 
if necessary. ` Signature or thumb impression. Saves 
Po se es aes aa 


i eeaeee 
ote 
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is P to drive, throughout British India, vehicles, of the following Repte 





He is also authorised to drive asa paid employee*. 
This licence is valid from 


ee a 


ee 


‘Authorisation to ‘drwe a -public service vehicle. 


So long as this licence is valid and is renewed from time to time, the holder is authorised 
to drive a public service vehicle withm the province of 


er ey 














Date... cc cr rece ence nsec ee ene 9 . Signature md PASIA of prescribed authority, 
And within the province OE EPEA wecteoys 
DOE EAEE 19 Signature and designation of prescribed authority 
And within the province Of... ...... cece ee eee 
Date E E E es 29 : _ Signature and designation of prescribed authority. 
This aie is hereby ai upto : Signature of Licensing Authority. 
SG Aaa are able deel hd Bonga y of.. EAA E EEEE ee o 
the PEE PE E TA 5 GayOf elIa ih bus ep ON ea os Daa 
tHE EEEE E day of LQ. cae Due E E E S deete ava 
wants, BHC iced eats Licey Eke day o asa tw Cea Henkes Cab SE MEANE oe 
thes oe desend eke need aaa O cs . | WONG Sede Schecae E x 
2436 ccs saves ean ae ENDORSEMENTS. 
Kine or other “tunature of Endorsi 
Date | Section and Rule punishment | k Authority re 




















FORME - 
[See section 24 (1).] 
Form of Application for the Registration of a Motor “Vehicle, 
Full name, name of father, and pouri of penon to be reie as registered 


a 
Ce OR REPO EAH OH EH HE EH HEHEHE OO HMMM EEO OD OHO e rete narvavraeerere 


OOO Reem HHO EHH HHA HH EMER HEHEHE EEO E adeeb ee nner renderer 


PNAUP Nr 
ne 
m 
~a, 
iz 


Horse POWCT.......sreseesennosarsonaoceevepenasensererecssan EE N 
Maker's classification or, if not known, wheel-base........... PEA vane neers sctea at 
Chassis number 

Engine mumber....ccsccecen tener cnc an ent e eee te been etna eee een tees nenneacbnnete 
Seating capacity (including driver) 

Unladen -weight 


*To be struck ont if inapplicable, 


a rs 


BESS 


ee ie ar i ad 
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i 


lic sc be ai wii ao aed a et a 


14. Number, description and size of tyres— ` 
(a) fromt axle... ... oe ccc cece cence Ibs. 
62) Tear axle... ennn E Ibs. 
c) any other axle... „Ibs. 
15. Maximum laden weight........ Ibs. 
16, i o weight— 
‘ a) froot axle.......... bettas lbs 
b) rear axle. .... kee eee eee Ibs. 
c) any other axle................ E 
Ths above partioulars are to be filed in for a rigid frame motor vehicle of two or òf thee 
axles, for an articulated vehicle of three axles, or, to’ the ae ticable, for a trailer 
De a eee on parf OF an at ¢) as the case may be. 
ere a second trailer or additional trailers are to be eee with an articulated motor 
vehicle, the Oe ae PEET rca De arnie for each such trailer :— 
17. OA DO Y entraren aa ual ee E A weir tana AE naw Penni S š 
18 U: en welght........... ccc ccc ce neces eee Baw ei PHS Sor ee E RPE RA EERE ONE OS eS 
19. Number, description and size of tyres on the exle....... 0. cece ee eee cere eneee 
20. axle weight...... aires ay nsec ds vo acel T E A aaa ALR aaa aha SS 
Dated . och ik eae asc I9 Signature of applicant. 


Explanation.—An articulated vehicle means a iractor to which a trailer is attached in 


such a manner that part of the trailer is superimposed om and part of the weight of the” 
trailer is borna by the tractor. 

Norz.—The motor vehicle above described is held the person to be registered as the 
registered owner, under a hire purchase agreement witha... ...sssarrererrereleseseereete 


` Signature of owner. oÈ 
Signaturs of Hire Purchase Company. 


FORM F. 
[See section 36 (1).] 
Docwnent to be furmished by the maker or authorised assembler in the case of transport 





vehicles other than motor cabs. 

Certified that the. 2.0... 0... ccc cece cece ee ee ceeeees vehicle, Chassis No...........-.005 
and Engine No................ is designed for maximum weights as follows when ited 
with the tyre-equipment specified below :— 

Maximum laden weight...............04- Ibs. 

Maximum weight front axle.............. Tbs. 

Maximum weight rear axle.............. tbs. 

Maximum weight any other azle......,... Iba. 

Tyres— 

Front wheels.. 

Rear wheels 

Other wheels 








Datë. ie Bio ki gle srg See is Slave 34 Signature of maker or omthorised assembler. 
Special certificate to be furnished by an assembler. > 
Certified that I am authorised by the maker of the vehicle described above to issue this 


certificate. 
i Signature of authorised assembler. 
: rae ` FORM G. j 
- i i [See section 24 (2).] 
Form of Certificate of Registration. 


Registered ist DUMbEL. 2... eee eee eee 

Brief (on ion of vehicl 
4 (¢.g., Ford touring car, rolet 22 seater bus, Albion lorry, trailer, etc.) Name, name 
of father, aod address of Registered OWner......ssssssssenesoseroneserensneseererreeeore 
Transferred to, > Signature of registering authority. 
Transferred to S A Signature of registering authority. 


Signature of registering authority. 
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PPNPMApPe 





Or. of mount TEREE Gate Tr TEE e EE e ende Grae S EEE 

1 Number, ea Coc ak hares AENT RA a 

E R eee a a 
DRE PEE EN E I9 Signaiwre of registering owihoriiy. 
Nore.—The motor vehicle above described is held by the person registered as the 
aS owner under a hire purchase agreement with..........,.sessssssesrisesesserese> 
PEE sata E go. Signature of registering authority. 

FORM H. 


[See sections 38 and 39 (2).] 


. Certificate of filmess (appkcable in the ‘case of tromsport vehicles a 
Vehicle No............ is certified as complying with the provisions of Cha V of 
fs Motor Vehicles Act, 1939, and the rules made thereunder. This certificate wih eria 
Dee a Signature ond Designation of Inspecting Authority. 
The be eae of fitness is Hereby taa 
UD Dreesen n a a U 0 e aaae OEE EAS 
UP N n o PEO EOE E E 19 EAE EE Srecace 
MD e e E EI A E A Qt Sd Baa E AOE E 


Sigane of Inspecting Authority. 
THE SECOND SCHEDULE. 
[See section 7 (5). ] 


I. ‘Diseases ond Disabilities absolutely disquat, a Pee for prian a Licence 
to drwe a motor ve 

L Epilepsy. Ñ 

2. Lunacy. 


’ Heart disae ely to peodue sudden tac of giddiness or fainting 
to distinguish ‘with each eye at a distance of twenty-five yards in day- 
TL Ne Ty nC tale ton ort sSri ite on a 
round OF es same size: end arranging those of the registration mark of a 


oe “degre cot daia gd erena ta aia doe hearing the ordinary 


6. Colour-blindness, 

7. Night-blindness. ' 

w H Diseases ond Disabilities paki disqualifying a person for obtaining a Licence 
to drwe a public service vehicle. 


” 
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THE’THIRD SCHEDULE. 
[See section 7 (6) (a) and 17 (6).]: 
Test or Compren To Durve. i Se Bo 
Part L 


candidate shall satiafy the person conducting the teat that he is able to— 
Start the engine of the vehicle. 
Move away straight ahead or at an angle. 
meet, or cover the path of other vehicles and take an appropriate course. 
and left corners correctly. 
5. Sion an e in a e i a and in the latter case bring it to rest 
at an appropriate part of the road: 


6. Drive the vehicle backwards and whilst so doing enter a limited opening cither to 
the right or left. 


7. Cause the vehicle to face in the opposite direction by means of forward and reverse 


soog 


8. Give by hand and by mechanical means (if fitted to the vehicle), or, in the case ofa 
disabled for whom it is impracticable or undesirable to give signals by hand, by 
meckanical means, in a clear and a at appropriate 
times to indicate his i intended actiona. ; : 

9. Act correctly and promptly on all yearby traffic signs and traffic controllers, 
and tako appropriate action on signs given ‘road: uséra, 


i Nom. (0) Requirements 6 and 7 are not Agplcblé in the caac of a motor or 
tricycle not equipped with means for reversing. SE 


(W Requirements 6, 7 and 8 aro not applicable in the case of invalid carriages, 
t . Part IL Re 
' Tho candidate shall satisfy the person conducting the test that he is s cognizant of the 
i 82, and of the Tenth Schedule; that he knows the 
ee and, if he has not been medically 


E. 
H 


able with 
tee cid st cites Wanye oe aac cee ee eae 
THE FOURTH SCHEDULE. 
[See sections 14 (1) and X (1) and (3).] 


haa a ensitied | to Licences > to drive, and to’ Register Motor Vehicles, the property 
overnmeni, ond Registration Marks for such vehicles. 


Parr A. 


The authorities specified in the second column may grant licences in respect of vehicles, 
the property of the Department of the Central Government specified in the first column. 


Defence Department of the Central Go-} 1. District Commanders. 
vernment, Wem 


ny of 


The authorities pete! in the second column may the: pro- 
perty of the Department of the Central Government in the Arst ; and 
may grant certificates of fitness in respect of such vehicles. taset 
‘ ee E The Master General of the Ortinanés in 
ment. . . India. ' ; 

Parr Ç. ao f A A £ 
msa marks for vehicles registered wader section “39, 


A broad arrow representing the dast te Sizuren'of thè year of 
purchuse of the vehicle followed: not more than four figures. cae fap ee a 
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THE FIFTH SCHEDULE. 
[See sections 19 (2) and (3) and 130] 
Cee on conviction of which an Endorsement shall be made on the Licence of the 


person effected. 
PART À. 
1. Driving recklessly or dangerously (section 116). 
2 Driving while under tbe influence of drink or (section 117). 
3. Abetment of an offence under section 116 or 117 (section 119). 
4. Taking part in unauthorised race or trial of speed (section 120). 
5. Driving when ren kena (section 18). 
6. Obtaining or applying for a licence without giving particulars of endorsement 
(section 114). 


7. oe to stop on the occurrence of an accident (section 87). 
` æ licence or using an altered licence. 
a ieli with imprisonment in the commission of which a motor 
hii was used. 


Parr B. 
1. iving without a licence, or without a licence which is effective, or withont a 
licence applicable to the vehicle driven (section 3). 
2. Allowing a licence to be used by another person [section 6 (2)]. 
3. Driving at excessive speed (section 115). 
4. Driving when mentally or physically unfit to drive (section 118). 
5. Abetment of an offence punishable under section 115 or 118 
i Pie Ge a Gea AE 
8 
9 


Driving an 
Dries @ Gansport vehicle not covered by a Gttnsate’o nors Perion) 
Driving in contravention of any rule made tunder Seton fo (2) (g) relating 


to speed povernors. 
11. Briving a vehicle exceeding the permissible limit of wei (section 124). 
12. Failure to comply with a requisition made under section 
13. Using a vehicle in unsafe condition (section 121). 
14. Driving a transport vehicle in contravention of section 42. 


THE SIXTH SCHEDULE. 
[See sections 24 (3) and 29 (2).] 
Registration Morks. 
One of the grespa of leitan specified in the second column followed by any one 


other letter shall as the registration mark for a vehicle in the province specified 
in the first columm. 


Assam ee ah : ; AS. a 
Bihar x : i BM ay 
Bomba i ; 

Central Provinces and Berar ; CP. 
Madras ; : MD, MS 
North-West Frontier Province FP. 
Orissa í ; 2 OR. 
Punjab 3 3 ` PB, PJ. 
United Provinces A 2 UP, US. 
Ajmer-Merwara $ A AJ. 


f ; ` DL 
Note—These letters shall be followed by not more than four figures, and the letters and 
figures shall be shown— 


1. TartbE e e transport vehicles . In black on a white ground. 
2. In the case o temporary registrations 
(section 25 In red on a yellow ground. 


5 
F 


ed to deal ee ey wT In white red ground. 
to oma 
other cae er In white on a black ground. 


> 
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THE SEVENTH SCHEDULE 
[See section 37 (2).] 
Maximum Axle Weights permissible for Transport Vehicles. 


Taste A. 

For each low pressure pnoumatic The permissible For each low premure pneumatic The permissible 
tyre fitted to a wheel on the weight in tyre fitted to a wheel on the t im 
axle, of a nominal sizc— pounds is— atie of a nominal sre = po is 

`g.00-17 oc g8o 7.50-18 vs 2450 
525-1 sft ia 1,060 i 7.5020 .. “% 2,050 
525-1 as +. 1,100 a3 ae +. ` 2,650 
3-50-17 R ae 1,140 Be fos 2,900 
5.50-1 $ ai 1,195 B.a5-20—«« oe 3,100 
50-20  «. ae 1,225 B.a5-22 (e. +e g, 100 
00-16. os 1,200 8.235-24 2. . +e g, 100 
saa 5i i 1,950 9.0015 a Ss 2,650 
§.00-1 is a 1,450 9.00-1 + hs 3,300 
6.00-20—««. sa 1,550 goo20 Žž.. ai 3,550 
6.25-16 B if 1,900 g.00-22 .. as 355° 
6.50-16 .. _ 1,400 9-00-24 Žž .. . 3,050 
6.5017 af +. 1,550 9.75-1 aa p 3,175 
6.5018 * .. a, fae 1,700 9.75-1 nE an 3,900 
650-20 Ž .. sa 1,850 975-20 se c 4200 
7.001 bes ee 1,500 Q.75-22 ee os 4,200 
Joo . 1,675 9-75-24 . $400 
70017 ie ee 1,850 1050-20. Å. 50 
700-1 “ os 2,050 10.5022 .. . 5,000 
7-00-20 oe os 2,200 10.30-24 on ae 45,200 
7.501 or oe 1,700 TI.25-20 . on 5450 
750-1 ae a 2,050 11.25-22 si 9 
JRO «e a 2,130 TI.Q5-24  « . 3050 
p Tanz B 

For cach high premure pneumatic The permissible Foreach high pressure pneumatic The 
tyre fi to a wheel on the weight in tyre hited o a wheel on ee krp 
axle, of a nominal sixe— pounds is— nie ofa gominal a „pomer is— 

36X7 . 3,300 
30X5 i ire 2,000 38x7 xë + 3,300 
39X5 v ee 2,000 36 x z se 4,000 
34X5 he ae 2,000 38x8 z r 4,200 
35x P Sts 2,000 40x os ahs 
32 xe ae Pe 2,650 38X9 es a Pizo 
x6 ze s 2,650 40X9 XA an 5,100 
x6 ey ss 2,650 42X9 a te 5,300 
32X6f vt aa 2,950 40X10 es a p700 
32X7 oe os 3,000 44X10 2% „IRO 
34X7 i 3,300 
Explonation.—The figures a4 CE etc, in Table A represent, ively, the nominal 

sectional cence of the tyre and e diameter of the wheel rim; the figures “305”, 

etc, in Table B Sabena es Be ne over-all diameter of abeel and tyre and the 


nominal sectional diameter of the tyre, all figures being in inches. The actual sectional 
diameter df the tyre when mounted on its appropriate rim and inflated shall in no case be 
less than the nominal sectional diameter. 


Note—Tyres may be calibrated in so-called metric sixes, for example, “170X20”. ao 
et ee ne Ee ee ae eee 
the second number represents the diameter of the rim in inches, e sal artes sible weight 
in pounds for each such tyre shall be determined by dividing the nominal 
meter of the tyre in millimetres by the figure 25-4, the ro ee ee 
diameter in inches. The permissible weight given in Table A for the nearest equival 
l diameter i inches Geil the actual: pint diameter shell te the gen ake 
weight for that tyre. 


I—8 


a 


x 
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THE EIGHTH SCHEDULE, 
(See section 7L) 
Limits of Speed for Motor Vehicles. 
Class of Vehicle. 


1. Passenger vehicles, that is to say, vehicles constructed solely for 
the carriage of passengers and their effects :— 
(a) if all the wheels are fitted with pneumatic tyres and the 
vehicle is not drawing a trailer :— 
(i) if the vehicle is a motor cycle, motor car or motor cab, 
Ce ae a Rene eer ee vemiie ores Cane 
motor cab 
(B) if the vehicle, being a motor car or motdr cab, is 
Opare eee es Pee not exceeding 1 
avoirdupois, and if all the wheels of the vehicle 
and trailer are fitted with pneumatic tyres > 
(e) any other vehicle, including an invalid carriage ; 
2. Goods vehicles, that is to say, vehicles constructed or adapted for 
use or used for the conveyance of goods — 
CO Nachle ise ight’ angport vehicle and ia tyres and the 
Sle tee eat aport yeni ant) by nee ceawing's 


. 


(b) in any other case 


3. Tractors :— 
oP diamine not mior tan ee ee 
ee OE ee 


(b) in any other case 
4, Locomotives, whether darig e nis or not 


[rv or 1939 


Maximum 
speed 


per hour. 
Miles. 


No limit. 
x» 


1 
2 


EN 


ool 
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Biss: THE NINTH SCHEDULE. 7 
(See sections 75, 77 and 78.) oo wae 
TRAFFIC SIGNS. Ce 
Mocs iz Past A—Mampatory SIGNS. a a 
Not 
SPELEO LN? 


LETTERS A raguels 
ay wre 


MLO OE 3/2. DA 









PasT Paw rio IN 9 MEN 
BLACK & PTE BANDS, 


Dot 

Note :— 
mecrfy TS, faure 20 is given merely as an example. The actual figures will be as 
pr in each case where this aign is used. 

(2) Tho general design of the post is given for guidance, 

(3) Where the s E ie be nea only Gy Sagres vem 
of motor vehicle the or classes will be specified on the “definition plate”, Where in 

to a general speed limit applicable to other motor reget speed limit is, 
or ie tase aera TE E TAa ae or ea speed limit will be 
spenni oa the disc and the special spe U together wi class or asses of vehicle 

which it applies will be specified on the “definition plate”, 
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PER E 


[AXLES OVER} =" 
I| TONS 


fee 20 aC = tl 


3 f No.8 
TOTA PROMOTION ` DIRECTION SIGN, 






a 
mre 


CLOSED J... 


a 
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Note—Sign No. 5 as here poet may be amplified by instructions inscribed upon 
a enua piate placed below it as in the general get ‘forth in Sign No, 1 of 
this pon the definition ay be vet, forth: times during w king is 


hich 
prohibited. In like manner, an arrow-head inscribed on the definition plate will i indicate 
that is prohibited on that part of the street or road lying to the side of the sign to 
o 


me o ‘No? 
OVERTAKING PROWBITED ` ` usi oF souo SEALS P D 
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Parr B.—Cauriomary Srcws. 
The signs of this Part shall be used in conjunction with a red 


triangular plate, the 
centre of shall be either hollow or paint white, in the manner indicated in the 
general design repr below. ie a : ; 
GENERAL DESIGN 








EXPLANATORY DEVICE 
PLATE WHITE. 


ALL DEVICES PAINTED 
BLACK. 


RED BORDER. * i 


PAINTED IN 9 WCH 
BLACK & WARTE BANDS. 


LEVEL 


t 
i 
t 
t 
I 
t 


-m e p = ow 
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~o ` mg +, MS. 
raa) ESA ZAGLLLCT) - “7, ROSS" ROADS. 
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Parr C—Iwrommatony SIGNE. 


NO. 1 


o 
FLOOD GAUGE 
SIDE ELEVATION 
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: rh A 
ROAD AWCTION APPROACH, 





BACKGROUND 
THO FT. SOARE 


THE TENTH SCHEDULE. 
(See bections 77 and 78.) 
Derna REGULATIONS. 


1. The driver of a motor vehicle shall idrive the vehicle as close to the left hand side 
of the road as may be expedient, ent, and shall allow all traffic which is proceeding in the opposite 
direction to pass him on his right hand side -= «1, 


2. Except as provided in regulation 3, ee ore o mt ehicle shall to th 
Tight of all trafic proceeding in the same himself oo j i ? 


3. The driver of a totor- Fehicle may pass to. the left of a vehicle the driver of 
which having indicated af intention to turn to the right has drawn to the centre of the road 


and may pass a tram-car or other vehicle running on fixed rails, whether travelling in the 
same direction as himself or otherwise, on either side: m 


Provided that in no case shal! he pass a tram-car at a time or in a mamner likely to 
cauda: danger or iioonventence to other users of the roed or pasa on the left badd aie 2 
tram-car, which when in motion would be travelling in the same direction as himself, while 
the tram-car is at rest for the purpose of setting down or taking up passengers. 


4, The driver of a motor vehicle shall not pass a vehicle travelling in the same 
direction as himself— 


(a) if his passing is likely to cause inconvenience or danger to other traffic proceeding 
in any direction, or 


(b) where a point or corner or a hill or an obstruction of any kind renders the road 
ahead not clearly visible 


5. The driver of a motor vehicle shall not, when being overtaken or 


being passed 
by another vehicle, increase speed or do anything in any way to prevent the other vehicle 
from passing him. 


~ 
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6 The driver of a motor vehicle aball slow down when approaching a roed inter- 

section, a’ road junction or x road comer, and shall not eater any interséction or junction 

eg ee eee at nn Ege tse nip G 
ercon. 


7. The driver of a motor vehiclé shall on entering a road intersection, if the road 
entered Ís a main road designated a ouch ere ay te e vehicles proceeding along that 
Tey ie may, Pelee CEES way i approaching the 

t hand. . 


8. The driver of a motor vehicle shal, when passing or meting a procession or a 
pa e a O P E e ET Or WUE TENA Sonerii gaaei ea nord Tegal deive 
at a-speed not greater than fifteen miles an hour. 


9. The driver of a motor vehicle shall— 


(a) when turning to the left, drive as close as ma: be to the left. hand side of the 
toad from which he is making the tum and of the road whi he is entering; 


% b) when turning to the right, draw as near as may be to the centre of the road 
KEE, he is travelling and cause the vehicle to move in such a marmer that— 


(4) as far as may be practicable it passes beyond, and so as to leave on the driver's 
right one ea a point formed the intersection of the centre lines of the intersecting 


(#) it arrives as near as may be at the left hand side of the ad which the driver 
is entering. 


THE ELEVENTH be canara 
(See section 79.) 
SIGNALS.. ` aE 


L PEN EE EEEE EE T E E TE EE NT 
order to pass another vehicle or for any other purpose, a driver shall a ie tighi ari 
ma eena ee ee eer enes e hand 
a e front. 


When about to turn tò the left or to drive to the left hand side of the road, a 
Gee e Bia r che tee gee ott R E A 


3. When about to slow down, a driver shall extend his right arm with the 
downward and to the right of the vehicle and shall move the arm so extended up and 
several times in such a manner that the signal canbe seen by the driver of any vehicle which 


may be behind wees aaee m 


4. When about to stop, a driver, shall, raise his. right ,forearm vertically, outside of 
and to the right of the vehicle palm-to the front. ` 


5. When a driver wishes to indicate-to-the-driver of a vehicle behind him that he 
desires that driver to overtake him, he shall extend his right arm and hand horizontali 
outside of and to the right of the vehicle and shall swing the arm backwards and forwar 
ina sot creas motion, 


THE INDIAN COTTON CESS (AMENDMENTS ACT, 1939. 


~ mainte m 


“Aer No. V oF 1939. ' e , 
: [17th ene 1939. 
An Act farther to amend the Indian Cotton Cess Act, 1923 ‘ 


* Wuereas it is expedient further to amend the Indian Cotton Céss Act, 1923, 
for the purposes hereinafter appearing ; It ig heteby enacted as’ follows:— -° 


1. This Act may. be called the INDIAN, Cotron 


Short title, Cess (AMENDMENT) Aes 1939, 
Amendment of section 2, .2 In section.2 of the jadian Cotten: Cess Act, 
Act XIV of 1923. 1923, (hereinafter, referred, to as the said, Act), ,- 


(a) the word “and” at the end'of clause’ (e) shall be omitted; and 
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(b) after clause (f), the following clause shall bé added, namely :— 
“(g) aveference to British India includes a reference to Berar”. 


3. In clause (vit) of section 4 of the said Act, for the word “ten” the word 

: “eleven” and for the words “one to represent the 
industry in Bombay” the words “two to represent the 
industry in Bombay” shall be substituted. 


-. Amendment of section 4, 
Act XIV: of 1923, - 


20 


varity 
Vt 


THE INDIAN MERCHANT SHIPPING (AMENDMENT) ACT, 1939. 


t 


Act No. VI oF 1939. 


[17th February, 1939. 
An Act further to amend the Indian Merchant Shipping Act, 1923. 
\ 


Waueezas it is expedient further to amend the Indian Merchant Shipping 
Act, 1923, for the purpose hereinafter appearing ; It is hereby enacted as follows:— 


1. This Act may be called Tue INDIAN 
MERCHANT SHIPPING (AMENDMENT) Act, 1939, 


2. In section 62 of the Indian Merchant Shipping 

Amendment of section 62, Act, 1923, sub-section (2) shall be re-numbered as sub- 

Act XXI of 1923, section {3 and the following shall be inserted as sub- 
section (2), namely :— ` 


“(2) The provisions of clauses (6) and (c}-of sub-section (1) shall not 
apply to so much of the wages of a seaman as have been or are hereafter assigned 
‘by way of contribution to any fund approved in this behalf by the Central Govern- 
ment, the main purpose of which is the provision of benefits for seamen on retire- 
ment; and the provisions of clauses (a) and (d) of sub-section (1) shall not apply 
to anything done or to be done for giving effect to such an assignment.” 


Short title. 


THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1939. 


Act No. VII or 1939. 


[17th February, 1939. 
An Act further to amend the Indian Income-tax Act, 1922. 


WHEREAS it is expedient further to amend the Indian Income-tax Act, 1922, 
for the purposes hereinafter appearing; It is hereby enacted as follows :-— 


Short title and commence- 1; (1) This Act may be called Tux INDIAN 
ment. í INCOME-TAX (AMENDMENT) Acr, 1939,’ 


(2) This section and Part I shall come into force on such date as the Central 
‘Government may, by notification in the official Gazette, appoint, and Part IT shall 
come into force on such subsequent date, not later than two years from the date 


appointed for the coming into force of Part I, as the Central Government may, in 
like manner, appoint: ' 


Provided that sub-clauses (ši) and (iv) of clause (b) of secti hall 
otie effect earlen tan dha Tt Er o AL TAO. ws nahin 
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Parr I. , 
Amendment of section 2, ` 2. In section 2 of the Indian Income-tax Act, 
Act XI of 1922, . 1922 (hereinafter referred to as the said Act),— 


(a) in clause (3), before the word “Assistant”, in both places where it 
occurs, the word “Appellate” shall be inserted; 


(b) after clause (6) the following clause shall be inserted, namely :-— 
(6-A) ‘dividend’ includes— 


(a) any distribution by a company of accumulated profits, whether capita- 
lised or not, if such distribution entails the release by the company to its share- 
holders of all or any part of the assets of the company ; 


(b) any distribution by a company of debentures or debenture-stock, to the 
extent to which the company possesses accumulated profits, whether capitalised 
or not; 


(c) any distribution made to the shareholders of a company out of accumu- 
lated profits of the company on the liquidation of the company: ; 


. Provided that only the accumulated profits so distributed which arose during 
the six previous years of the company preceding the date of liquidation shall be so 
included ; and 

(d) any distribution by a company on the reduction of its capital to the 
extent to which the company possesses accumulated profits which arose after the 
end of the previous year ending next before the Ist day of April, 1933, whether 
such accumulated profits have capitalised or not: 

Provided that ‘dividend’ does not include a distribution in respect of any 
share issued for full cash consideration which is not entitled in the event of liqui- 
dation to participate in the surplus assets, when such distribution is made in 
accordance with sub-clause (¢) or (d). © 

Explanation.—The words ‘accumulated profits’, wherever they occur in this 
clause, shall not include ‘capital profit.” ; 

(c) existing clause (6-A) shall be re-numbered as clause (6-B) and, in 
that clause, as so re-numbered, for the words and figures “the Indian Contract Act, 
1872;” the words and figures “the Indian Partnership Act, 1932:” shall be 
substituted, and the following words shall be added, namely :— 

“provided that the expression ‘partner’ includes any person who being a 
minor has been admitted to the benefits of partnership ;”; 

(d) after clause (6-B), as so re-numbered, the following clauses shall be 

namely :— . 

“(6-C) ‘income’ includes anything included in ‘dividend’ as defined in 
clause (6A) and anything which under Explanation 2 to sub-section (1) of section 
7 is a profit received in lieu of salary for the purposes of that sub-section and an 
sum deemed to be profits under the second proviso to clause (vH) of sub-section (2) 
of section 10 and the profits of any business of insurance carried on by a mutual 
insurance company computed in accordance with Rule 9 in the Schedule; 

(6-D) ‘Inspecting Assistant Commissioner’ means a person appointed to 
be an Inspecting Assistant Commissioner of Income-tax under section 5;”; 

(e) in clause (9), after the word “family”, the words “and a local authority” 

be inserted ; . 

(f) in clause (11), — : Koena at ee 

(i) after the word “means” the following words shall be inserted, namely :-— 
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“in respect of any separate source of income, profits and gains” ; 
: (ty for the proviso 'to’ sub-clause (a) - the following proviso shall be 
substituted, namely:— 

i ' “Provided that where an assessee has once béen assessed in respect of a 
particular source of income, profits and gains, he shall not in respect of that source 
exercise this option so as to vary the meaning of the expression ‘previous year’ as 
then applicable to hint except with the consent of the Income-tax Officer and upon 
such conditions as the Income-tax Officer may think fit; or”; 


(iii) after sub-clause (b) the following shall be added, namely :— 


st 


or 7 ~- 


(c) where a business, profession or vocation has been newly set up in the 
financial year preceding the year for which the assessment is to be made, the period 
from the date of the setting up of the business, profession or vocation to the 31st 
day of March next following or to the last day of the period determined under 

use (b), or, if the accounts of the assessee are made up to some other date 
than the 31st day of March and the case is not one for which a period has been 
determined by the Central Board of Revenue under sub-clause (b), then, at the 
option of the assessee, the period from the date of the setting up of the business, 
profession or vocation to such other date: 


É Provided that when such other date does not fall between the z up of 
the business, profession or vocation and the next following 31st day of March, it 
shall be deemed that there is no previous year; and 


when the assessee is a partner in a firm, ‘previous year’ in respect of his 
share of the income, profits and gains of the firm means the previous year as 
determined for the assessment of the income, profits and gains of the. firm;”; and 


(g) in clause (15), for the words “from all sources to which this Act 
applies” the words, brackets and figures “referred to in sub-section (1) of 
section 4” shall be substituted, for the word and figures “section 16” the words 
“this Act” shall be substituted, and the following words shall be added, namely :— 

“ “total world income’ includes all income, profits and gains wherever 
‘accruing or arising except income to which, under the provisions of sub-section (3) 
of section 4, this Act does not apply; and”. . 

3. In section 3 of the said Act, the words “applicable to the total income of 

edge $ ae an assessee” shall be omitted; for the words “all 
_, Amendment of section 3, income, profits and gains” the words “the total income” 
“Act XT of 1922, ghall be substituted, and for the words “company, firm 
and other association of individuals” the words “company and local authority, and 
‘of every firm and other association of persons or the partners of the firm or 
members of the association individually” shall be substituted. 
ga oe eat Seen A; 4. In section 4 of the said Act,— 
_ (a) for sub-sections (1) and (2) the following sub-sections shall be 
substituted, namely :— 

“(1) Subject to the provisions of this Act, the total income of any previous 
year of any person includes all income, profits and gains from whatever source 
derived which— 

(a) are received or are deemed to be received in British India in such year 
by or on behalf of such person, or 
~~" *"(6) if such person is resident in British India during stich year,— 
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, ($) accrue or arise or are deemed to accrue or arise to him in British India 
such year, or : ` ‘ 
(ii) accrue or arise to him without British India during such year, or.“ 

_ (ii) having accrued or arisen to him without British India before the 
beginning of such year and after the ist day of April, 1933, are brought into or 
received in British India by him during such year; or 

_ (c) if such person is not resident in British India during-such year, accrue 

or arise or are deemed to accrue or arise to him in British India during such year: 

_ Provided that there shall not. bd included in any assessment for the year 
ending ón the 3ist day of March, 1940, both the amount of the.income, profits and 
gains referred to in sub-clause, (#) of clause (b) and the amount of the income, 
profits and gains referred to in sub-clause (#4) of clause (b) but only the greater 
- of these two amounts: ° are ; 

___ Provided further that, in the case df a pérson not ordinarily resident in 
British India, income, profits and gains which accrue or arise to him without British 
India shall not be so included unless they are derived from a business controlled 
in or a profession or vocation set up in India or unless they are brought into or 
received in British India by bim during such year : l 

_, Provided further that if in any ‘year the-amount of income accruing or 
arising without British India exceeds the amount brought into British India if 
that year, there shall not be included in the assessment of the income of that year 
so much of such excess as does not exceed four thousand five hundred rupees. 


_  _ Explandtion 1.—Income, profits and gains accruing or arising without 
British India shall not be deemed to be received in or brought into British India 
within the meaning of this sub-section by reason only of the fact that they are 
taken into account in a balance-sheet prepared in British India. _ 

Explanation 2.—Income which would be chargeable under the head 
‘Salaries’ if payable in British India and not being pension payable without India 
shall be deemed to accrue or arise in British India wherever paid if it is earned in 
British India. ` . : 

Explanation 3.—A dividend paid without British India shall be deemed to be 
income accruing and arising in British India to the extent to which it has been 
paid out of profits subjected to income-tax in British India, : 

(2) For the purposes of sub-section (1), where a husband is not resident 
in British India, remittances received by his wife resident in British India out of 
any part of his income which is not included in his total income shall be deemed 
to be income accruing in British India to the wife.”; 

‘ (b) in sub-section (3),— 


(i) for the words “This Act shall not apply’ to the following classes of 
income” the words “Any income, ‚profits or gains falling within the in 
classes shall not be included in the total income of the person receiving them” 
be substituted ; i , ; Í 

(ii) after clause (i) the following clause shall be inserted, namely :— 

ce) Any income derived from business carried on on behalf of a religious 
or charitable institution when the income is applied solely to: the purposes of the 
institution and— g 

(a) the business is carried on in the courséof the carrying out of a primary 
purpose of the institution, or, i 

> (b) the work in connection with the business is mainly carried on by, 


* at 


beneficiaries of the institution.”; | ae 
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(iti) to clause (iii) the following words shall be added, namely :— 
“except income from a trade or business carried on by the authority so far 
as that income is not income arising from the supply of a commodity or service 
within its own jurisdictional area” ; ; ; 
oy in clause (iv), for the figures “1897” the figures “1925” shall be 
substituted ; 
(v) clause (v) shall be omitted ; 
(vi) to the last paragraph the following words shall be added, namely :— 
“, but nothing contained in clause (i), clause (ta) or clause ($i) shall operate 


to exempt from the provisions of this Act that of the income of a private 
religious trust which does not enure for the benefit of the public”. 

Insertion of new sections 5. After section 4 of the said Act and in 
4A and 4B in Act XI of Chapter I the following sections shall be inserted, - 
1922. namely :— . 
gla in British “4-A. For the purposes of this Act— 


(a) any individual is resident in British India in any year if he— 

(i) is in British India in that year for a period amounting in all to one 
hundred and eighty-two days or more; or. 

a (ii) maintains or has maintained for him a dwelling place in British India 
for a period or periods amounting in all to one hundred and eighty-two days or 
more in that year, and is in Britsh India for any time in that year; or 

(iii) having within the four years preceding that year been in British India 
for a period of or for periods amounting in all to tetas hundred and sixty-five days 
or more, is in British India for any time in that year otherwise than on an 
occasional or casual visit; 

(b) a Hindu undivided family, firm or other association of persons is 
resident in British India unless the control and management of its affairs is situated 
wholly without British India ; and 

(c) a company is resident in British India in any year (a) if the control 
and management of its affairs is situated wholly in British India in that year, or 
(6) if its income arising in British India in that year exceeds its income arising 
without British India in that year. 

Ordinary residence. 4-B. For the purposes of this Act— 

f (a) an individual is ‘not ordinarily resident’ in British India in any year 
if he has not been resident in British India in nine out of the ten years esis 
that year or if he has not during the seven years preceding that year been in Briti 
India for a period of, or for periods amounting in all to, more than two years; 

_ (b) a Hindu undivided family is deemed to be ordinarily resident in British 

` India if its manager is ordinarily resident in British India; 

; , (c) a company, firm or other association of persons is ordinarily resident 
in British India if it is resident in British India.” 


Substitution of new sec- : . F 
ti 6. For section 5 of the said Act the following 
KECA on 5, Act XT section shall be substituted, namely :— 


- ‘ “g, (1) There shall be the following classes of 
_ Income-tax authorities. Income-tax authorities for purposes of this Act, 
. namely :— 
(3 the Central Board Revenue, 
b) Commissioners of Income-tax, 
-  (¢) -Assistant Commissioners of Income-tax who may be either Appellate 
Assistant Commissioners of Income-tax or Inspecting Assistant Commissioners of 
Income-tax. 
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(d) Income-tax Officers. 


- (2) The Central Government may appoint a Commissioner of Income-tax 
for any area specified in the order of appointment, and may appoint Commissioners 
of Income-tax, not more than three in all, each to discharge, without reference to 
area, and to the exclusion of any Commissioner appointed for any area, the func- 
tions of a Commissioner in respect of any cases or classes of cases assigned to 
him by the Central Board of Revenue. 

(3) The Central Government may appoint for any area as many Appellate 
or Inspecting Assistant Commissioners of Income-tax and Income-tax cers as 
it thinks fit. 

(4) Appellate Assistant Commissioners of Income-tax shall be under the 
direct control of the Central Board of Revenue and shall perform their functions 
in respect of such persons or classes of persons and of such incomes or classes of 
income and in respect of such areas as the Central Board of Revenue may direct, 
and, where two or more Appellate Assistant Commissioners have been appointed 
for the same area, in accordance with any orders which the Central Board of 
Revenue may make for the distribution and allocation of the work to be perforined. 


(5) Inspecting Assistant Commissioners of Income-tax and Income-tax 
Officers shall perform their functions in respect of such persons or classes of 
persons and of such incomes or classes of income and in respect of such areas as 
the Commissioner of Income-tax may direct, and, where two or more Inspecting 
Assistant Commissioners of Income-tax or Income-tax Officers have been appointed 
for the same area, in accordance with any orders which the Commissioner of 
Income-tax may make for the distribution and allocation of the work to be per- 
formed. The Commissioner may, with the previous approved of the Central Board 
of Revenue, by general or special order in writing, direct that the powers conferred 
on the Income-tax Officer and the Appellate Assistant Commissioner by or uuder 
this Act shall, in respect of any ified case or class of cases, be exercised by the 
Inspecting Assistant Commissioner and the Commissioner, respectively, and, for 
the purposes of any case in respect of which such order applies, references in this 
- Act or in any rules made hereunder to the Income-tax Officer and the Appellate 
Assistant Commissioner shall be deemed to be references to the Inspecting Assistant 
Commissioner and the Commissioner, respectively. 

(6) The Central Board of Revenue may, by notification in the official 
Gazette, empower Commissioners of Income-tax, Appellate or Inspecting Assistant 
Commissioners of Income-tax and Income-tax Officers to perform such functions 
in respect of such classes of persons or such classes of income and for such area 
as may be specified in the notification, and thereupon the functions so specified 
shall cease within the specified area to be performed in respect of the specified 
classes of persons or classes of income by the other authorities appointed under 
sub-sectiongs (2) and (3). 

(7) Assistant Commissioners of Income-tax and Income-tax Officers shall, 
for the purposes of this Act, be subordinate to the Commissioner of Income-tax 
for the area in which they perform their functions, or where they perform functions 
assigned to them by a Commissioner of Income-tax appointed without reference to 
area, to that Commissioner. 

(8) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board 
of Revenue: 

Provided that no such orders, instructions or directions shall be given so 
as to interfere with the discretion of the Appellate Assistant Commissioner in the 
exercise of his appellate functions.” 

oe OTE ae ee yale lose ee eat 
en o on 6, (iv), (v) and (vi) the following clauses shall 
Bite substituted, eee ; 


I—10 
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“(iii) Income from property. 

(iv) Profits and gains of business, profession or vocation. 

(v) Income from other sources.” 

‘ Amendment of section 7, 8. In sub-section (1) of section 7 of the said 
Act XI of 1922, Act,-— a EN 

(a) the words “received by him” shali be omitted ; 

NEET (b) for the words “which are paid by or on behalf of the Crown” the words 
which are due to him from, whether paid or not, or are paid by or ọn behalf of, 
the Crown” shall be substituted; 

(c) for the words “by or on behalf of any private employer” the following 
words shall be substituted, namely :— er 

. “any private employer; and for the purposes of this sub-section advances 
by way of loan or otherwise of income chargeable under this head shall be deemed 
to be salary due on the date when the advance is received : ; ; 

Provided that the tax shall nòt be payable in respect of any sum which the 
assessee by the conditions of his employment-is required to spend out of his 
T wholly, necessarily and exclusively in the performance of his 

es”; f i 

(d) in the existing proviso after the word “Provided” the word “further” 
shall be inserted; . i . 

(e) after the proviso the folowing further proviso shall be inserted, 
namely :— 

“Provided further that where tax is deductible at the source under section 18, 
the assessee shall not be called upon to pay the tax himself unless he has received 
the salary without such deduction.” ; and 

(f) the existing Explanation shall be numbered Explanation 1, and after 
that Explanation, the following Explanation shall be added, namely:— 

“Explanation 2.—A payment due to or received by an assessee from an 
employer or former employer or from a provident or other fund at or in connection 
with the termination of his employment, whether or not the employment is then 
terminated or to be terminated, is to the extent to which it does not consist of 
contributions by the assessee or interest on such contributions a profit received in 
lieu of salary for the purposes of this sub-section, unless the payment is made solely 
as compensation for loss of employment and not by way of remuneration for past 
services: ; : 

Provided that nothing herein contained shall render liable to income-tax 
any payment from a provident fund to which the Provident Funds Act, 1925, 
applies, or any payment from a e oae fund within the meaning of _ 
Chapter TX-A if such payment is exempted from payment of income-tax under 
the provisions of Chapter IX-A, or payment from an approved super— 
annuation fund within the meaning of pter IX-B made.on the death of a 
beneficiary or in lieu of or in commutation of an annuity, or by way of refund of 
contributions on the death of a beneficiary or on his leaving the employment in 
connection with which the fund is established.” i 


Amendment of section 8, 9. In section 8 of the said Act, to the first proviso 
Act XI of 1922. the following shall be added, namely:— 

“or in respect of any interest payable on money borrowed for the purpose 
of investment in the securities by the assessee except interest chargeable under this 
Act which is payable without British India, not interest on a loan issued for 
public subscription before the lst day of April, 1938, unless in respect of interest 
which is so chargeable tax has been paid or deducted under section 18, or unless 
there is a person in British India who may be appointed an agent under section 43 
in respect of such interest’, —- aa oe. ; a p 
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Amendm i i i pa 
aoe oF wae section 9, 10, In section 9 of the said Act, 

(a) in sub-section (1),—. . : 

(i) for the words “under the head ‘Property’ ” the words “under the head 
“Income from Property’” shall be substituted, and for the words “his business” 
the words “any business, profession ar vocation carried on by him the profits of 
which are assessable to tax” shall be substituted ; 

(ii) for clause (iv) the following clause shall be substituted, namely :—- 

“(iv) where the property is subject to a mortgage or other capital charge, 
the amount of any interest on such mortgage or charge; where the property is 
subject to an annual charge not being a capital charge, the amount of such charge; 
where the property is subject to a ground rent, the amount of such ground rent; 
and where the property has been acquired, constructed, repaired, renewed or recon- 
structed with borrowed capital, the amount of any interest payable on such capital: 

Provided that no allowance shall be made in respect of any interest or 
annual charge payable without British India and chargeable under this Act, not 
being interest on a loan issued for public subscription before the Ist day of April, 
1938, except interest or a charge on which tax has been paid or from which tax 
has been deducted under section 18 or in respect of which there is an agent for the 
payee in British India who may be assessed under section 43;”; 

(iii) for clause (vii) the following clause shall be substituted, namely :— 

“(vii) in respect of vacancies, that part of the net annual value, after 
deducting the foregoing allowances, which is proportional to the period during which 
` the property is wholly unoccupied or, where the property is let out in parts, that 
portion of the net annual value, after deducting the foregoing allowances appro- 
priate. to any vatant part, which is proportional to the period during which such 
part is wholly unoccupied ;” ; . 

(iv) the proviso shall be omitted ; 

(b) after sub-section (2) the following sub-section shall be added, 
namely :— 

“(3) Where property is owned by two or more persons and their respective 
shares are definite and ascertainable, such persons shall not in respect of such - 
property be assessed as an association of persons, but the share of each such 
in the income from the property as computed in accordance with this section shall be 
included in his total income.” 
ee ner venom a 11. In section 10 of the said Act,— 

(a) in sub-section (1), for the word “Business” where it first occurs, the 
words “Profits and gains of business, profession or vocation” shall be substituted, 
and for the word “business”, in all other places where it occurs throughout the 
section, the words “business, profession or vocation” shall be substituted ; 

(b) im sub-section (2),— 

(i) in clause (i), for the words “proportional part” the words “proportional 
annual value of the part” shall be substituted; 

(ii) in clause (iii), the words “where the payment of interest thereon is 
not in any way dependent on the earning of profits” shall be omitted; and to the 
clause the following proviso shall be added, namely :— 

“Provided that no allowance shall be made under this clause in any case 
for any interest chargeable under this Act which is payable without British India, 
not being interest on a loan issued for public subscription before the Ist day of 
April, 1938, except interest on which tax has been paid or from which tax has 
been deducted under section 18 or in aie ea of which there is an agent in British 
India who may be assessed under section 43 or, in the case of a firm, for any interest 
paid to a partner of the firm ;”; ` 
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a in clause (vi), — 
a) for the words “original cost thereof to the assessee” the words “written 
down value thereof” shall be substituted ; j 
(b) in clause (b) of the proviso, after the words “in any year” the words 
aon eoe not being a year which ended prior to the 1st day.of April, 1939,” 
(iv) for clause (vii) the following clause shall be substituted, namely :— 
__ _“(vii) in respect of any machinery or plant which has been sold or dis- 
carded, the amount by which the written down value of the machinery or plant 


anne the amount for which the machinery or plant is actually sold or its scrap 
value: 


. 
3 


Provided that such amount is actually written off in the books of the 
assessee : ; $ 
Provided further that where the amount for which any such machinery or 
plant is sold exceeds the written down value, the excess shall be deemed to be 
profits of the previous year in which the sale took place;”; 

- (v) clauses (viia) (viii) and (viiia) shall be re-numbered, ively, 
clause (viii), clause (ix) and clause (x), and in clause (c) of the proviso to the 
clause re-numbered clause (x), for the word “businesses,” the words “businesses, 
professions or vocations” shall be substituted ; 

(vi) after clause (x), as as re-numbered by this Act, the following clause 
shall be-inserted, namely:— ; ; 

(xi) when the assessee’s accounts in respect of any part of his business, 
profession or vocation are not kept on the cash basig, such sum, in respect of bad 
and doubtful debts, due to the assessee in respect of that part of-his business, profes- 
sion or vocation, and in the case of an assesses carrying on a banking or money- 
lending business, such sum in respect of loans made in the ordinary course of such 
business as the Income-tax Officer may estimate to be irrecoverable but not 
exceeding the amount actually written off as irrecoverable in the books of the 
assessee : 

Provided that if the amount ultimately recovered on any such debt or loan 
` is greater than the difference betwen the whole debt or loan and the amount so 
allowed, the excess shall be deemed to be a profit of the year in which it is recovered, 
and if less, the deficiency shall be deemed to be a business expense of that year ;” ; 

(vii) existing clause (ix) shall be re-numbered (xii), and in that clause, 
for the brackets and words “(not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains” the brackets and 
words “(not_being in the nature of capital expenditure or personal expenses of 
the assessee) laid out or expended wholly and exclusively for the purpose of such 
business, profession or vocation” shall be substituted and the proviso at the end of 
that clause shall be omitted ; 

P (c) for sub-section (3) the following sub-sections shall be substituted, 
namely:— : 
“(3) Where any building, machinery, plant or furniture in respect of which 
any allowance is due under clause (iy), clause (v), clause (vi) or clause (vii) of 
pe ape (2) is not wholly used for the purposes of the business, profession or 
vocation, the allowance shall be restricted to the fair proportional part of the amount 
which would be allowable if such building, machinery, plant or furniture was 
wholly so used. : f 
. (4). Nothing in clause (ix) or clause (xii) of sub-section (2) shall be 
deemed to authorise the allowance of any sum paid on account of any cess, rate 
or tax levied on the profits or gains of any business, profession or vocation or 
assessed at a proportion of or ise on the basis of any such profits or gains; 
and nothing in clause (xii) of sub-section (2) shall be deemed to authorise— 
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(a) any allowance in respect of a payment which is chargeable under the 
head ‘Salaries’ if it is payable without British India and tax has not been paid 
thereon nor deducted therefrom under section 18; or 

(b) any allowance in of any payment by way of interest, salary, 
commission or remuneration made by a firm to any partner of the firm; or 

(c) any allowance in respect of a payment to a provident or other fund 
established for the benefit of employees unless the employer has made effective 
arrangements to scure that tax shall be deducted at source from any payments made 
from the fund which are taxable under the head ‘Salaries’. 

(5) In sub-section (2), ‘paid’ means actually paid or incurred according 
to the method of accounting upon the basis of which the profits or gains are 
computed under this section; ‘plant’ includes vehicles, books, scientific apparatus 
and surgical equipment urchased for the purposes of the business, profession or 
vocation; and ‘written down value’ means— 

(a) in the case of assets acquired in the previous year, the actual cost to 
the assessee ; 

(b) in the case of assets acquired before the previous year but after the 
commencement of the Indian Income-tax (Amendment) Act, 1939, the actual cost 
to the assessee less all depreciation allowable to him under this section ; 

(c) in the case of assets acquired before the commencement of the Indian 
Income-tax (Amendment) Act, 1939, the actual cost to the assessee less for each 
financial year since acquisition the amount of depreciation applicable to the assets 
at the rates in force for each such year since the Ist day of April, 1922, and at the 
rates in force on the Ist day of April, 1922, for each such year prior to that date: 

Provided that where the provisions of the proviso to sub-section (2) of 
section 26 are applicable, the actual cost to the assessee referred to in clauses (a), 
(b) and (c) shall be the actual cost to the person succeeded in the business, 
profession or vocation: 

Provided further that there shall not be so deducted from the actual cost 
any depreciation allowance or part of any depreciation allowance which was due 
for a year which ended prior to the 1st day of April, 1939, but to which full effect 
was not given owing to the absence of profits or gains chargeable for that year, 
or owing to the profits or gains so chargeable being less than the allowance. 

(6) A trade, professional or similar association performing specific services 
for its members for rernuneration definitely related to those services shall be deemed 
for the purpose of this section to carry on business in respect of those services, and 
the profits and gains therefrom shall be liable to tax accordingly. 

(7) Notwithstanding anything to the contrary contained in section 8, 9, 10, 
12 or 18, the profits and gains of any business of insurance and the tax payable 
thereon shall be computed in accordance with the rules contained in the Schedule 
to this Act.” 

Omission of section 11, 


Act XI of 1922. 12. Section 11 of the said Act shall be omitted. 
eet 13. In section 12 of the said Act— 


(a) in sub-section (1), for the words “Other sources” the words “Income 
from other sources” shall be substituted, and for the words “and from every source 
to which this Act applies” the words “which may be included in his total income” 
shall be substituted ; 

(6) in sub-section (2), for the words “provided that no allowance shall be 
‘made on account of any personal expenses of the assessee” the following shall 
substituted, namely :— 

“provided that no allowance shall be made on account of— 


(a) any personal expenses of the assessee, or 
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BN (b) any interest chargeable under this Act which is payable withqut British 
India, not being interest on a loan issued for public subscription before the 1st day 
of April, 1938, or not being interest on which tax has been paid or from which tax 
has been deducted under section 18, or E . 

(c) any payment which is chargeable under the head ‘Salaries’, if it is 
payable without British India and tax has not been paid thereon nor deducted 
therefrom under section 18.”; 

(c) after sub-section (2) the following sub-section shall be added, 

y— : 

“(3) Where an assessee lets on hire machinery, plant or furniture belonging 
fo him, he shall be entitled to allowances in accordance with the provisions of 
clauses (iv), (v), (vi) and (vii) of sub-section (2) of section 10.” 

"Insertion of new section 14. After section 12 of the said Act the following 
12-A in Act XI of 1922. section shall be inserted, namely :— 

12-A. Where a managing agent of a company is liable under an agreement 
Manet _ made for adequate consideration to share -managing 
mission. agay S „agency commission with a third party or parties, the 
; 8 ., said agent ‘and the said party or parties shall file a 
declaration showing the proportion in which such commission is shared between 
them, and on proof to the satisfaction of the Income-tax Officer of the facts con- 
tained in such declaration such agent and each such party shall be chargeable only 
on the share to which such agent or party is entitled under the agreement.” 


` Amendment ‘of section 13, 15. In section 13 of the said Act, the figures 
Act XI of 1922, “11” shall be omitted. 


16. For sub-section (2) of section 14 of the said 


Meert ened 4, Act _ following sub-section shall be’ substituted, 
yore 


“(2) The tax shall not be payable by an assessee— 

(a) if a partner of an unregistered firm, in respect of any portion of His 
share in the profits and gains of the firm computed in the manner laid down in 
clause (b) of sub-section (1) of section 16 on which the tax has already been paid 
by the firm; or i i 

(b) if a member of an association of persons other than a Hindu undivided 
family, a°company or a firm, in respect of any portion of the ammount which he is 
entitled to receive from the association ọn which the tax has already been, paid by 
the association.” - i : 
“am y i i ‘ 

A e section 15; . 17. In, section 15 of the said Act, — 

`- (a) in sub-séction (1), for the figures “1897” the figures “1925” shall be 
substituted, and for the words “by an assessee in respect of any sums paid by him 
to effect an insurance on his own life or on the life of his wife, or in respect of a 
contract for a deferred annuity on his own life or on the life of his wife” the words 
“in respect of any sums paid by an assessee to effect an insurance on the life of the 
assessee or on the life of a wife or husband of the assessee or in respect of a 
contract for a deferred annuity on the life of the assessee or`on the life of a wife 
or husband of the assessee” shall be substituted ; ; 

“ (6) in sub-section (3), for the word “proviso” the words “second proviso’”’ 

shall be substituted, and for the words “one-sixth of the total income of the 
assessee” the following words shall be substituted, namely :— _ 
à “in the case of an individual, one-sixth of the total income of the assessee, 
or six thousand rupees, whichever is less, and in the case of a Hindu undivided 
family, one-sixth of the total income of the assessee, or twelve thousand rupees, 
whichever is less”. pe a l amas 
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ca omieniinet OF ection IG, 18. Im section 16 of the said Aèt— = 

(a) for sub-sections -(1) and (2) the following sub-sections shall be 
substituted, namely :— i 

“(1) In computing the total income of an assessee— 

a) any sums exempted under the second proviso to sub-section (1) of 
section 7, the second and third provisoes to section 8, sub-section (2) of section 14 
and section 15 shall be included ; Ls : 
f (b) when the assessee is a partner of a firm, then, whether the firm has 
made a profit or a loss, his share (whether a net profit or a net loss) shall be taken 
to be any salary, interest, commission or.other remuneration payable to him by the 
firm in respect of the previous year increased or decreased respectively by his share 
in the balance of the profit or loss of the firm after the deduction of any interest, 
salary, commission or other remuneration payable.to any partner in respect of the 
previous year: . 

Provided that if his share so computed is a loss, such loss may be set off 
or carried forward and-set off in accordance with the provisions of section 24; 

(c) all income arising to any person by virtue of a settlement or disposition 
whether revocable or.not, and whether effected before or after the commencement 

-of the Indian Income-tax (Amendment) Act, 1939, from assets remaining the 
property of the settlor or disponer shall be deemed to be.income of the settlor or 
disponer, and all income arising to any person by virtue of a revocable transfer 
of assets shall be deemed to be income of the transferor: 

: Provided that for the. of this clause a settlement, disposition or 
transfer shall be deemed to revocable if it contains any- provision for the 
retransfer directly or indirectly of the income or assets to the settlor, disponer or 
transferor, or in any way gives the settlor, disponer or transferor a right to 
reassume power directly of indirectly over the income or assets: 

Provided further that the expression ‘settlement or disposition’ shall for the 
purposes of this clause include any disposition, trust, covenant, agreement, or 
arrangement, and the expression ‘settlor or disponer’ in relation to a settlement or 
disposition shall include any person by whom the settlement or disposition was 
made: 

Provided further that this clause shall not apply to any income arising to 
any person by virtue of a settlement or disposition which is not revocable for a 
period exceeding six years or during the lifetime of the person and from which 
income the settlor or disponer derives no direct or indirect benefit but that the 
settlor shall be liable to be assessed on the said income as and when the power to 
revoke arises to him. a 

(2) For the purposes of inclusion in the total income of an assessee an 
dividend shall be deemed to be income of the previous year in which it is pai 
credited or distributed or deemed to have been paid, credited or distributed to him, 
and shall be increased by the amount of inconie-tax (but not super-tax) payable 
thereon calculated at the rate applicable to the total income of a co for the 
financial year in which the dividend is paid, credited or distributed or deemed to 
have been paid, credited or distributed : 

. Provided that when any portion of the profits and gains of the company 
out of which such dividend has been paid, credited or distributed or deemed to 
have been paid, credited or distributed was not liable to income-tax in the hands 
of the company, the income-tax to be added under this section shall be calculated 
upon only such proportion of the dividend as the amount of the profits and gains 
of the company liable to income-tax bears to the total profits and gains of the 
company.” ; : : PERS : 

(b) in sub-clause (iv) of clause (a) of sub-section (3), after the words 

“by such individual” the words “otherwise than for adequate consideration” shall 

be inserted ; : x 1 . 
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(c) in‘clause (b) of sub-section (3), for the words “association of indi- 
viduals” the words “person or association of persons” shall be substituted, the 
words “consisting of such individual and his wife” shall be omitted, for the words 
“to the association” the words “otherwise than for adequate consideration to the 
person Or association” shall be substituted, and to the clause the words “for the 
benefit of his wife or a minor child or both” shall be added. 


Substitution of new sec- R $ ; p 
‘ : 19. For section 17 of the said Act the following 
ae for section 17, Act XI. : ve aly: 


“17, (1) Where a person is not resident in British India, and is a British 
Ruse ia ac subject as defined in section 17 of the ee 
vermination of tax pay- lity and Status of Aliens Act, 1914, or a subject of a 
able in certain special cases. Gite in India or Burma, the-tax, including super-tax, 
payable by him or on his behalf on his total income shall be an amount bearing to 
the total amount of the tax including super-tax which would have been payable on 
his total world income had it been his total income the same proportion as his total 
income bears to his total world income; and in the case of any other non-resident 
‘person, the income-tax payable by him or on his behalf on his total income shall 
be at the maximum rate and the super-tax payable thereon shall be-an amount 
bearing to the total amount of super-tax which would have been payable on his 
total world income had-it been his total income the same proportion as his tota 
income bears to his total world income. : 

(2) Where there is included in the total income of any assessee any income 
(inchiding income from a share in an unregistered firm, if assessed as such) 
exempted from tax by or under the provisions of this Act, the income-tax ex- 
cluding super-tax payable by the assessee shall be an amount bearing to the total 
amount of the income-tax excluding super-tax which would have been payable on 
the total income had no part of it been exempted the same proportion as the 
‘unexempted portion of the total income bears to the total income.” 
ott 20. In section 18 of the said Act,— l 

(a) in sub-section (2), for the words “but not super-tax” the words “and 
super-tax” shall be substituted, and for the words “at the rate applicable to the 
estimated income of the assessee under this head” the words “at a rate representing 
the average of the rates applicable to the estimated total income of the assessee 
under this head” shall be substituted ; i 
(b) after sub-section (2-A) ‘the following sub-section shall be inserted, 
namely :— ” 

“(2-B) Any person responsible for paying any income chargeable under 
the head ‘Salaries’ to a not resident in British India shall at the time of 
payment deduct emea ak the maximuìn rate and also super-tax at the rate 
or rates applicable to the estimated income of the assessee under this head.” ; 

(c) in the proviso to sub-section (3), after the words “the total income” 
the words “or the total world income” shall be inserted and for the words “herein 
referred to” the words, brackets, figure and letter “referred to in this sub-section 
or in sub-section (2-B), as the case may be,” shall be substituted ; 

(d) after sub-section (3) the following sub-section shall be inserted, 
namely :— 

“(3-A) Any person responsible for paying to a person nòt resident in 
British India any interest not being ‘Interest on Securities’, or any other sum 
chargeable under the provisions of this Act, shall, at the time of payment, unless 
i is himself liable to pay income-tax thereon as an agent, deduct income-tax at 

e maximum rate.” ; : - oe Ey . : 
_* (e) existing sub-sections (3-A), (3-B), (3C) and (3-D) shall be 
re-ntmbered, respectively, (3-B), (3-C), (3-D) and (3-E) ; 


MADRAS ACTS, 1939. 


THE MADRAS REGISTRATION OF BIRTHS AND DEATHS 
(AMENDMENT) ACT, 1939. 


Act No. I or 1939. 


[14th February, 1939. 


An Act to amend the Madras Registration of Births and Deaths Act, 1899, 
for a certain purpose. 


Wuerras it is expedient to amend the Madras Registration of Births and 
Deaths Act, 1899, for the purpose hereinafter appearing; It is hereby enacted 
as follows :— 


‘1. This Act may be called Tur Mapras Recis- 
Short tithe. TRATION OF BIRTHS AND Deatas (AMENDMENT) 
Acr, 1939. 


2. In sub-section (1) of section 19 of the Madras Registration of Births 

fiir meee cee ee and Deaths Act, 1899, for the words “the Tahsildar” 

Madras Act III of 1899. in the first place where they occur, the words “a Tah- 

sildar or Deputy Tahsildar”, and for the words “the 

Tahsildar” in the second place where they occur, the words “the Tahsildar or 
Deputy Tahsildar” shall be substituted. ` 


-THE MADRAS ELEMENTARY EDUCATION alee. 
ACT, 193 


Acr No, II or 1939. 
[14th February, 1939. 
An Act further to omend the Madras Elementary Education Act, 1920, the 

Madras Local Boards and Elementary Education (Amendment) Act, 1934, 

and the Madras Elementary Education (Amendment) Act; 1935, for certain 

purposes. 

WHEREAS it is expedient further to amend the Madras Elemen Edu- 
cation Act, 1920, the Madras Local Boards and Elementary ucation 
(Amendment) Act, 1934, and the Madras Elementary Education (Amendment) 
Àct, 1935, for the purposes hereinafter appearing; It is kerey: enacted as 
follows :— 


; 1. (1) This Act may be called Tae Mapras 
go title and commence- Fi yywentaRy EDUCATION (AMENDMENT) Act, 
1939. 


(2) It shall come into force on such date as the Pedrogal EERE 
may, by notification in the Official Gazette, appoint. 


: 2. In section 3 of the Madras Elementary 
ay fmindment, of section 3, me Act, 1920 (hereinafter referred to as the 
Sal ct )-— 
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(i) in clause (ii), for the words “ ‘District Educational Officer’ and 
‘Inspectreag of Girls’ Schools’ ”, the words “and ‘District Educational Officer’ ”, 
and for the words “District Educational Officer or Inspectress of Girls’ Schools”, 
the words “or District Educational Officer” shall be substituted; 

ii) clause (iii) shall be omitted; and 

iii) in clause (vi), for the words and figures “under section 41”, the 
words “by the Director of Public Instruction or by such authority as may be 
empowered by him in this behalf” shall be substituted. 

Repeal of Chapter II, 


Madras Act VIL of '1920. P 3. Chapter TII of the said Act shall be omitted. 

4. In sub-section (1) of section 38 of the said 

ie es tues Act, the words “the district educational council and’” 
shalh be omitted. _ 

‘ae wea cae ter i 5. Chapter IV of the said Act shall be omitted. 


6. In sub-section (1) of section 45 of the said Act, for the words “through 
the district educational council”, the words “ 
Amendment of section, the Director of Public Instruction” shall be substi- 


tuted. 
Amendment of section 7. In sub-section (1) of section 45-A of the said 
45-A, Madras Act VIII of Act, the words “the district educational council and” 
1920. ° shall be omitted. 


8. In the proviso to sub-section (2) of section 47 of the said Act, for 
: the words “the District Educational Council”, the 
uibmendment of section 47 words “the District Educational Officer” shall be 


substituted.. 
ie mel VITI pe ‘on 9. Chapter VI of the said Act shall be omitted. 
Amendment of section 56, 10. In sub-section (2) of section 56 of the said 


Madras Act VIII of 1920. Act— 

i) clauses (c), (d) and (e) shall be omitted; 

ti in clause (f), the words “by district educational councils” shall be 
omitted; and . 

(iii) clause (i) shall be omitted. 


11. Rules 9 and 10 of the Schedule to the Madras 
i amest 1 acres Local Boards and Elementary Education (Amend- 
ment) Act, 1934, shall be omitted. 


Bese of section 13, 12. Section 13 of the Madras Elémentary Edu- 
Madras Act XI of 1935. cation (Amendment) Act, 1935, shall be omitted. 

13. The accounts of every district educational 

Audit o accounts of dis-’ council up a the date on which this Act comes into 

trict educational councils up force, shall be examined and audited by an officer 

to the. Commencerto of appointed by the Provincial Government in that be- 


14. All orders of recognition in respect of elementary schools and all 

; orders admitting elementary schools to aid, made or 

Continuance cae ordera deemed to have been made by a district educational 

Soe schooh to aid. council before the commencement of this Act under 

' sections 41 and 42 of the said Act respectively, shall 

be deemed to have been made by the Director of Public Instruction or by such 

authority as may be empowered by him after this Act comes into force to grant 

recognition to elementary schools or to admit elementary schools to aid, as the 

case may be, and any such order shall be liable to cancéllation or modification 
as if it had been made after the commencement of this Act. 


mr, OF 1939]; 


“Dice of 4 ules ca: 
uncil fixing the 


the 
District Educational Officer. 
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15. All ‘orders passed by a district , educational - 
council before the commencement of this Act under 
the proviso to sub-section MG ) of section 47 of the said. 
Act the number of free places, shall have effect 

as if they had been passed after such commencement 


by the District Educational Officer. 


(1) All property and all rights of whatever kind used, enjoyed or 
poet by, and all interests of whatever kind owned 

y, or vested in, or held in trust by, or for, any district 
educational council constituted under the said Act, in- 
cluding all moneys standing to the credit of the fund 
referred to in s¢ction. 28 of the said Act, as well as all 
liabilities legally su against such council shall, 
on and from the date of the commencement of this 
Act, pass to the Provincial Government. 

(2) All proceedings taken by or against any district educational council 
and pending at the commencement z this Act may, after such commencement, 
be. continued, subject to the provisions of this Act, by or against the Provincial 
Government or by or against such authority as may be designated by them in 
this behalf. 

(3) Any remedy by way ‘of a lication, suit or appeal available to-or 
against a district educational council ri commencement of this Act shall, after 
such commencement, be available, subject to'the provisions of this’ Act, to or 
against the Provincial Government. 


"17. The repeal of section 21 ee ee ee A 
deemed to affect the powers‘ of the Provincial 

power, of ee vernment to act under that section in respect of any 

resolution passed or order issued by any district 

educational council or the president thereof before the commencement of this 

Act,.or in respect of any act which is about to be done or is being done at such 

commencement. ; : 

. 18. 1 aay difficulty arises in giving effect to the provisions of this Act 

or of the said Act as amended by this Act, the Pro- 

Power to remove diff- vincial Government as occasion may require, may, by 

nae in siving effect to order, do anything which appears to them to be neces- 
sary for the purpose of removing the difficulty, 


Devolution of properties 
and rights of district edu- 
catio councils to, Pro- 


ment of the Act. 


THE MADRAS PUBLIC HEALTH ACT, 1939, 


‘ Acrt No. II oF 1939. 
[28th February, 1939. 


An Act to make provision for advancing the Public Health of the Province of 
Madras. : 


Wuereas it is expedient to make provision for advancing the public health 
of the Province of Madras; It is hereby enacted as follows :— 
CHAPTER I. 
PRELIMINARY. 
Short title and, extent. Beek a as rey noe ag called Tue _Mappas: 
+ (2) It extends to the whole of the Province of Madras. 


, 2 (1) The pe ee aren ae ga TX and Part III of 
ptér X, shall come into force in the whole of the 
Commencement. Province of Madras at once. 
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(2) The Government may, from time to time, by notification, extend all or 
any of the provisions of Chapter IX to any local area in the Province of Madras, 
and may cancel-or modify any such notification. 

(3) (a) The provisions of Part IIT of Chapter X shall come into force at 
once— : 

(i) in the City of Madras; and . 
(ii) in every local area which bas been, or may hereafter be, declared to 
be a municipality under the Madras District Municipalities Act, 1920. 
' (b) The Government may, from time to time, by notification, extend the 
tara of Part III of Chapter X to any other local area in the Province of 
adras, and may cancel or modify any such notification. 


Definiti 8. In this Act, unless there is anything repugnant 

Hons: in the subject or context— 

- (1) “Building” includes— , 3 
; a) a house, out-house, stable, latrine, godown, shed, hut, wall (other than 
EP a wall not exceeding si feet in height) and any other such structure, 
whether of masonry, bricks, wood, mud, metal or any other material whatsoever ; 

(b) a structure on wheels or simply resting on the ground without founda- 
tions; anc ; : 

(c) a ship, vessel, boat, fent, van and any other such structure used for 
human habitation. : 

_ (2) “Cattle” includes elephants, camels, mules, asses, horses, cows, bulls, 
bullocks, buffaloes, sheep, goats and pigs and the young ones of these species. 

(3) “Dairy” includes— 

(a) any farm, cattle-shed, milk-store, milk-shop, or other place from which 
tmilk is'sold or supplied for sale, or in which milk is kept for sale or manufactured 
for sale into butter, ghee, cheese, cream, curds, buttermilk, or dried, sterilized or 
condensed milk; and 

(b) in relation to a dairyman who does not occupy any premises for the 
sale of milk, any place in which he keeps the vessels by him for the storage 
or sale of milk, but ‘does not include- -: 

(i) a shop or place in which milk is sold for consumption on the premises 

y; or 

(ï) a or place from which milk is sold or supplied for sale in herme- 
tically closed and unopened receptacles in the same original condition in which it 
was first received in such shop or place. , 

(4) “Dairyman” includes any person who sells milk, whether wholesale or 
by~-retail. ` 

(5) “Drain” means a house-drain or a drain of any other description, and 
includes a sewer, tunnel, culvert, ditch, channel or any other device for carrying 
off sullage, sewage, offensive matter, polluted water, rain water, or subsoil water. 

6) “Drug” means any substance used as medicine whether for internal or 
exte use, or any substance used in the composition or preparation of such 
medicine. 

(7) “Dwelling house” means‘a building constructed, used or adapted to be 
used, wholly or principally, for human habitation or in connexion therewith. 

(8) “Executive Authority” means the Commissioner, Chairman, Presi- 
dent, or other functionary of the local authority concerned, who is vested with 

eral executive powers under the Madras City Municipal Act, 1919, the Madras 
istrict Municipalities Act, 1920, or the Madras Local Boards Act, 1920, as the 
case may be. 
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(9) “Executive Officer” means the paid officer, if any, of the local autho- 
rity who is vested with general executive powers in the local area for which such, 
authority is constituted under the Madras City Municipal Act, 1919, or the Madras 
District Municipalities Act, 1920, or the Madras Boards Act, 1920, as 
the case may be. 

(10) “Factory” means any premises including the precincts thereof, where- 
in any industrial, manufacturing or trade process is carried on with the aid of 
steam, water, oil, gas, electrical or any other form of power which is mechani- 
cally transmitted and is not generated by human or animal agency. 

(11) “Filth” means— 

(a) nightsoil and other contents of latrines, cesspools and drains; 

(b) dung and the refuse or useless or offensive material thrown out 
in consequence of any process of manufacture, industry or trade; and 

(c) putrid and putrefying substances. 

(12) “Food” includes every article consumed or used by man, for food, 
drink, or chewing, and all materials used or admixed in the composition or 
preparation of such article and shall also include flavouring and colouring mat- 
ter and condiments, 

(13) “Government” means the Provincial Government as defined in 
clause (43-a) of section 3 of the General Clauses Act, 1897. 

(14) “Health Officer” means the Health Officer employed the local 
authority concerned and if there is no such officer, the Health cer of the 
district. 

(15) “House-drain” means any drain actually used, or intended to be used, 
for the drainage of one or more premises. 

(16) “Hut” means any building which is constructed principally of wood, 
mud, leaves, grass, thatch, or metallic sheets, and includes any tempo struc- 
ture of whatever size or any small building of whatever material made which the 
local authority may declare to be a hut for the purposes of this Act. 

17) “Infectious disease” means an infectious disease as defined in sec- 
tion 52 and includes notified disease as defined in section 62. 

(18) “Latrine” includes privy, water-closet and urinal, whether public 
or private, or whether open or flush out. 

(19) “Local area” means the area within the jurisdiction of a local 
authority. i 

(20) “Local authority” means— 


(a) in the City of Madras, the Corporation of Madras; 

(b) in any other municipal area, the municipal council concerned; 

(c) in any area in a district as defined in the Madras Local Boards Act, 
1920, which is comprised within the jurisdiction of a panchayat, the panchayat 
concerned; and - 

(d) in the case of all areas in a district defined as aforesaid, which are not 
comprised within the jurisdiction of a panchayat, the district board concerned. 

(21) “Lodging house” means a hotel, a boarding house, a choultry, dharma- 
sala or rest-house not maintained by the Government or a local authority, an un- 
licensed emigration depot, or any place where casual visitors are received and 
provided with sleeping accommodation, with or without food, on payment, but 
does not include— pat 

(a) a students’ hostel under public or recognized control, or 


(b) a house licensed under section 125 for accommodating visitors to a 
fair or festival, or i 3 ` 


6: THE MADRAS LAW JOURNAL SUPPLEMENT. [mm or 1939 


(c) retiring rooms provided in railway premises for the use of passen- 
gers or railway servants. 

(22) “Magistrate” does not include an honorary or a village magistrate. 

23) “Milk” means the milk of a cow, buffalo, goat, ass, or other animal 
and includes cream, skimmed milk, separated milk, and condensed, sterilized or 
desiccated milk, or any other product of milk. 

(24) “Notification” means a notification in the Official Gazette. 

(25) “Nuisance” includes any act, omission, place or thing which causes 
or is likely to cause injury, danger, annoyance or offence to the sense of sight, 
smell or hearing or disturbance to rest or sleep or which is or may be dangerous 
to life or injurious to the health or property of the public or the le in general 
who dwell or occupy property in the vicinity or persons who Daycare occasion 
to use any public right. 

(26) “Occupier” includes— 

a) person for the time being paying or liable to pay to the owner the 
rent a a of the rent of the tnd oF building or part of the same in res- 
pect of which the word is used or damages on account of the occupation of such 
land, building or part; and 

(b) a rent-free occupant. 

(27) “Offensive matter” includes— 

(a) filth as defined in clause (11); 

(b) sewage as defined in clause (33); and 

(c) dirt, house sweepings, spittings including chewed betel and tobacco, 
kitchen or stable refuse, broken glass or pottery, debris and waste paper. 

(28) “Offensive trade” means any trade in which the substances dealt with 
are, or are likely to become, a nuisance. 

(29) “Owner” includes the person for the time being receiving or entitled 
to receive, whether on his own account or as agent, trustee, E manager 
or receiver for another person or estate or for any religtous or charitable purposes, 
the rent or profits of the property in connexion with which the word is used. 

(30) “Prescribed” means prescribed by the Government by rules made 
under this Act. 

(31) “Private street” means any street, road, square, court, alley, lane, 
passage er riding-path which is not a “public street”, but does not include a pathway 
made by the owner of premises on his own land to secure access to, or the con- 
venient use of, such premises. 

(32) “Public street” means any street, road, square, court, alley, lane, pas- 
sage or riding-path, whether a thoroughfare or not, over which the public have 
a right of way and includes— 

(a) the roadway over any public bridge or causeway ; 
P (b) the footway attached to any such street, public bridge or causeway ; 
‘fe A 
7 (c) the drains attached to any such street, public bridge or causeway and 
the land whether covered or not by any pavement, veranda, or other structure 
which lies on either side of the roadway up to the boundaries of the adjacent 
poe whether that property is private property or property belonging to the 
Town . 

(33) “Sewage” means nightsoil and other contents of latrines, cesspools 
or heey and includes trade effluents and discharges from manufactories of all - 
kin 

(34) “Street” means a public or a private street. 

s a {35) “Urban local area” means the area within the jurisdiction of an 
urban local authority. ee ` 
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. (36) “Urban local authority” means— 

(a) the Corporation of Madras; or 

(b) a municipal council; or 

(c) any panchayat notified by the Government as an urban local autho- 
tity for the purposes of this Act, so long as the notification remains in force. 

(37) “Wenereal disease” means syphilis, gonorrhoea, soft chancre, venereal 
granuloma or lympho granuloma. 

(38) “Water-course” includes any river, stream or channel, whether 
natural or artificial, other than a drain. 

(39) “Workplace” means any premises including the precincts thereof 
(mot being a factory or a workshop), wherein is carried on any industrial, manu- 
facturing or trade process, at which not less than five persons are employed for 
wages or any other remuneration. 

(40) “Workshop” means any premises including the precincts thereof 
(not being a factory), wherein any article or part of an article is made, re- 
paired, altered, ornamented, finished or otherwise adapted for use on a com- 
mercial basis and not less than five persons are employed for that purpose for 
wages or any other remuneration. 

CHAPTER II.. 
CONTROLLING AUTHORITIES AND THEIR POWERS. 
Public Health Board. 
4. (1) J As soon as may be after the commencement of this Act, the 
"e Saal ee ee O 
vince o a a c oard cons 
Be Health Board: of the following members, namely :— : 

(a) the Minister for Public Health; 

(b) the Minister for Local Administration ; 
~ (c) three Members of the Madras Legislature nominated by the Go- 
vernment ; 

(d) the Surgeon-General with the Government of Madras; 

(e) the Director of Public Health; 7 

(f) the Sanitary Engineer; and 

(g) one other officer of the Government nominated by -the Government. 

one ) Members nominated under clause (c) of sub-section (1) shall 
hold office for a period of one year from the date of nomination, but shall be 
eligible for re-nomination. 

(3) The Minister for Public Health shall be the President of the Pub- 
lic Health Board and the Director of Public Health shall be its Secretary. 


, 5. (1) The Public Health Board shall advise the 
Himtions of the Public Government on such matters as the Government may 
from time to time refer to it. 
(2) The meetings of the Board and the mode of transaction of business 
at such meetings shall be governed by such regulations as may be framed by 
it. 


~ 


(3) The proceedings of the Board shall not be invalidated by reason of 
any vacancy in the office of the President, the Secretary, or a member.’ 


Powers of the Govermment and of the Director of Public Health. 


‘Powers of the Govern- 
dient and of the Director . 6. (1) The Government shall. have power to 


f Public H d his inspect, control and superintend the operations of 
yaf : ns ° local authorities under this Act. 


& THE MADRAS LAW JOURNAL SUPPLEMENT. [ut oF 1939 


(2) The Government may, from time to time, define the powers to be 
exercised, and the duties to be performed, by the Director of Public Health or 
any member of his staff for the purposes of sub-section (1). 

(3) Nothing contained in sub-sections (1) and (2) shall be deemed to 
affect, or derogate from, any powers possessed by the Government or the Dis- 
trict Collector under any other law for the time being in force. 


7. The Director of Public Health may, from time to time as occasion 

! requires, recommend for adoption, by any local 

Powers of the Director authority, such measures as ma necessary for im- 

of Public Health to advise proving the public health administration in the local 

local authorities, area, or for safeguarding the public health therein; 

Provided that if on account of financial or other reasons, any local 

authority is unable to carry out such measures, or if there is any difference of 

opinion between the local authority and the Director, the matter shall be referred 
to the Government whose decision shall be final. 


Public Health Establishments of Local Authorities. 


8. (1) The public health establishment of 

Public Health staff in local authority (other than the Corporation of Madras) 

local areas, shall be on such scale as the Government may from 
time to time direct. 

(2) The authorities who may make appointments to the public health 
establishments referred to in sub-section (1), the conditions of service of the 
members of such establishments, and the duties of such members shall, notwith- 
standing anything contained’in the Madras District Municipalities Act, 
1920, or the Madras Local Boards Act, 1920, be governed by regulations, not 
inconsistent with this Act, made by the Government. Such regulations may lay 
down the extent to which the Director of Public Health shall have disciplinary 
control over the members of such public health establishments. 


: 9. (1) A local authority shall, if so required by 
He ae ent of the the Government, include the post of a Health Officer 
$ in its establishment schedule. 
_, (2) Notwithstanding anything contained in the Madras District Munici- 
palities Act, 1920, or the Madras Local Boards Act, 1920, the Government— 
(a) shall appoint the Health Officers of all the local authorities (other 
than the Corporation of Madras) in respect whereof a direction is issued under 
sub-section (1); and 
_ (b) may recover from each such local authority, the whole or such pro- 
portion of the salary and allowances paid to the Health Officer, and such 
contribution towards his leave allowances, pension and provident fund as the 
Government may, by general or special order, determine. 


10. (1) In the event of the prevalence or threatened outbreak of any 

; infectious disease in any local area, or of any un: 

pee pear of tempo usual mortality therein, the Government may, by order, 
emecgindes ee "an appoint temporarily for such od as may be speci- 
fied therein, one or more additional Health Officers, 

for the treatment of such infectious disease and preventing it from spreading, or 


for investigating the cause of, and preventing, such mortality, as the case may 
be. . 


(2) For the purpose of sub-section (1) the Government may appoint 
any medical practitioner registered under the Madras Medical Registration Act, 
1914, either on an honorary basis or on such salary or-allowances or both as 
the Government may fix. The salary and allowances shall be payable from 
the funds of the local authority. ° 
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11. The Government may, by general or special order, authorize any 
officer of the Government or of a local authority, to 
exercise such of the powers of a Health Officer under 
this Act, in such area, and subject to such restrictions, 
limitations and conditions and to such control and revision, as may be specified 
in such order. 


12. (1) Notwithstanding anything contained in this Act or in any other 
f Act or Acts governing the local authority or authorities 
A pana B dons concerned, the Government may, by general or special 
of this Act p order, appoint any person or persons to carry out such 
provisions of this Act, and in such areas, as may be 

specified in the order. 


(2) The expenses incurred by such person or persons in doing so shall 
be met from the funds of the local authority or authorities concerned, either 
wholly or in part, and, where more than one local authority is concerned, in 
such proportions, as may be determined by the Government. 


Delegation of powers of 
Health Officer. 


P E Director of 13. (1) Subject to such rules as may be pre- 
Public Health over public scribed including rules for consultation with the 
health staff of local autho- executive authorities concerned, the Director of Pub- 
rines lic Health shall have power— 


H to transfer any member of the public health establishment of a 
local authority to the public health establishment of another local authority; 
and 


; (b) in times of pa ion to assign one or more members of the pub- 
lic health establishment of one local authority for temporary duty in the area 
of another local authority. è 


(2) Nothing contained in clause (a) of sub-section (1) shall apply to 
the Corporation of Madras. 


(3) In the case referred to ‘in clause (b) of sub-section (1), the local 
authority within whose jurisdiction the member or members of the public health 
establishment of another local authority are working, shall pay for the period 
of such temporary duty, the salary and allowances of such member or members 
and such contribution towards their leave allowances, pension and provident 
fund as the Government may, by general or special order, determine. 


14. (1) The Health Officer in charge of any 

Health Officer's control local area shall exercise supervision and control over 

over public health staff. all other members of the public health establishment 
in such area. i 


(2) (a) Save as otherwise provided in this Chapter or in any rules or 

ations made under it, all appointments, transfers and punishments of the 

members of the public health establishment under the supervision and control 

of the Health Officer shall be made by the Health Officer, subject to the ap- 
proval of the executive authority. 


(b) If for any reason the executive authority or a with the orders 
of the Health Officer under clause (a), the executive authority shall refer the 
matter to the Government whose decision shall be final. 


15. Every local authority shall provide its Health Officer with such cleri- 
f cal assistance, office accommodation, furniture, equip- 
: ia iste hia pre ment, stationery, and forms as may in the opinion of 
the Health Officer. the Director of Public Health be necessary for the 
proper conduct of the business of such Health Officer. 

2 
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16. Notwithstanding i contained in the Madras City Municipal Act, 

i 1919, the Madras District Municipalities Act, 1920, 

ogutorizmation of Health the Madras Local Boards Act, 1920, the Madras Pre- 

functions of om „e vention of Adulteration Act, 1918, and the Places of 

authority in public health Public Resort Act, 1888, the Health Officer of a local 

matters. authority shall perform such of the functions, and dis- 

charge such of the duties, of its executive authority in ` 

regard to public health matters under any of the provisions applicable to such 

local authority contained in the Acts aforesaid, subject to such appeal and con- 
trol as the Government may, by general or special order, determine. 


CHAPTER ITI. 
WATER-SUPPLY, 


17. (xr) Every local authority may, and if the Government so direct shall, 
S : provide or arrange for the provision of a sufficient 
Meee aheng to provide ly of drinking water for consumption by the 
' inhabitants of the area within. its jurisdiction. 
_ (2) The local authority shall, so far as may be practicable, make adequate 
provision for securing-— 
(a) that the water-supply is continuous throughout the year, and 
(b) that the water supplied is at all times wholesome and fit for human 
‘consumption. 
_ (3) A local authority may also provide or arrange for the provision of a 
sufficient supply of water for other domestic purposes or for non-domestic purposes. 


18. (1) If in the opinion of the Government, a local area does not possess a 
. ` sufficient supply of wholesome water fit for the con- 
aemet Of Government to gumption of its inhabitants, they may direct the local 
et local authority to : : : x eae 
Crete waite works: authority concerned, either singly or in combination 
with the local authority or authorities having juris- 
diction over any local area or areas in the neighbourhood which are similarly 
situated, to execute within such time as the'Government may fix, such works as 
may be directed by the Government for providing a sufficient supply of wholesome 
water fit for human consumption. 
(2) A local authority may, with the previous sanction of the Government— 
(a) construct, lay, or erect filters, reservoirs, engines, conduits, pipes or 
‘other works without the limits of its local area, for supplying such area with water; 
(b) purchase or take on lease any water-work, or any water, or any right 
_to store or to take or convey water, either within or without the limits of its local 
area; and i 
(c) contract with any local authority or other person or agency for the 
supply of water. . 
(3) A local authority. may, with the previous sanction of the Government, 
‘by public notice, declare any lake, stream, spring, well, tank, reservoir, pond,‘or . 
‘other source of water-supply, whether within or without the limits-of its local area 
(other than a source under the control of the Government), from which water 
is or may be made available for the use of the public in the local area for domestic 
purposes, to be a source of public water-supply for such purposes and every such 
source shall thereafter be under the control of the local authority, only to the extent 
necessary for such purposes. f 
19. The Government shall have power to take water from any water-main 
: belonging to, or in the control of, a local authority for 
. Power of Government to supplying water to any other area, subject to such 
„divert water from Pae payment. being made to the local authority concerned 
Eeo a aoe and subject also to such other conditions as the Govern- 
ers a eas ment-mav consider reasonable : as : 
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Provided that before taking action under this section, the Government shall 
communicate to the local authority the grounds on which they propose to do so, fix 
a reasonable period for the local authority to show cause against the proposal, and 
consider its explanations or objections, if any. 


20. (1) The Collector of the district, or any other officer appointed by the 
Power of Collector in ent in this behalf, may cause inquiries to be 
tegard to water-supply. made in any local area or part thereof, with a view to 


ascertaining- 

(a) whether the source of water-supply for such local area or part is 
contaminated from any cause against which effective means of protection can be 
taken, and 

(b) whether the provision of any additional source or sources of water- 
supply is necessary for such local area or part. 

(2) The Collector or other officer aforesaid may, after taking into con- 
sideration the result of such inquiries, by notice, direct that any source of water- 
supply be cleaned, improved, repaired or otherwise protected from contamination, 
or that such additional source or sources of water-supply be provided, as the case 
may be: 

Provided that before issuing a notice under this sub-section, the Collector 
or other officer shall give the authorities or persons affected, a reasonble opportu- 
nity to make any representations they may wish to make and consider the same. 

(3) eee: any direction issued by the Collector or other officer under 
sub-section (2), an appeal shall lie to the Government whose decision shall be final. 

(4) (a) Every notice issued under sub-section (2) shall specify the nature 
and extent of the works to be executed, the estimated cost thereof, and the authority 
or authorities or the person or persons by whom, and the period within which, they 
are to be executed. 

(b): The notice shall either— 

(i) be published in the prescribed manner; or 

(ii) be served on the local authority or on the person owning or eee 
control over the source of water-supply, as the case may be, in thg prescribed 
manner. 

(5) If the directions contained in any notice issued under Aea (2) 
bave not been satisfactorily complied with, the officer issuing the notice may himself 
cause the works specified in the notice to be execu sari pavidi that he may, on 
sufficient cause being shown, extend the period specified in the notice, or modify 
er rescind any direction contained therein. f 

(6) (a) If a water-tax is imposed in the local area, the cost of carrying 
out the works specified in the notice issued under sub-section (2), whether such 
works are executed by the authority or person specified therein or under sub- 
section (5) by the officer issuing the notice, shall be borne by the local authority 
concern 

(b) If no water-tax is imposed in the local area, such cost shall be borne 
by the inhabitants of the local area who, on inquiry, are found to be benefited-by 
the works or shall be shared between such inhabitants and the local authority 
concerned in such proportions as may be determined by the Government. 

Explanation.—For the purposes of this sub-section, ‘water-tax’ means— 

(a ae Ne uode eenen dy of H Mii or ; 

(b) a water and drainage-tax levied under section 81 (1) (b) of the 
Madras District Municipalities Act; 1920, or under section 99 (1) (b) of the 
Madras City Municipal Act, 1919, or 

(c) a tax levied under section 75 (2) of the Madras Local Boards Act, 
1920, for the specific purpose of executing maintaining or improving any ‘work 
for the supply of water. : 
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21. If the Director of Public Health is satisfied upon investigation that any 

, source of public water-supply in a local area is con- 

nanan ee of taminated or is subject to imminent risk of contami- 

Publ a ate eres nation by reason of unsatisfactory location, protection, 

water-supply. construction, operation or maintenance, and speedy 

l remedy or immediate prevention is, in his opinion, 

desirable, he may, by order, direct the local authority to take such measures as may 
be specified therein; and the local authority shall take action accordingly. 


22. In the case of any Sadel in the Province of Madras, the Government 

: nah may, by general or special order, require the authority 

a ee rae administering the railway to submit for analysis, to 

ing water for analysis. such person or institution, in such manner, and at such 

i intervals, as may be prescribed, samples of drinking 

water supplied by such authority at station or stations on such railway. For 

such analysis, the authority aforesaid pay to the Government such fee as may 
be prescribed by them. 

Rules for the protection 23. The Government shall have power to make 
aad periodical examination pules providing for the protection and periodical exami- 
Pin WELA EPET nation of sources of water-supply in the Province. 

24. (1) The Health Officer may at any time by written notice require that 
. the owner of, or any person having contro! over, any 
ass See seats lake, stream, spring, well, tank, reservoir, pond or other 
source of water-supply which is used for drinking, 
bathing or washing clothes shall, whether the same is private property or not, within 
a reasonable time to be specified in the notice, or in any case falling under clause (d) 
within such time as may be specified in the notice not being less than thirty-six 
hours from the receipt thereof— ; Ae 
(a) keep and maintain any such source of supply in such manner as the 
Health Officer may direct; or 
(b) cleanse any such source of water-supply from silt, refuse and vege- 
tation; or 
(c) protect any such source of water-supply from pollution by surface 
drainage in such manner as the Health Officer may direct; or 
(d) fill in, repair, protect or enclose in such manner as the Health Officer 
may direct, any such source of water-supply, if for want of sufficient repair, pro- 
tection or enclosure, such source of water-supply is in his opinion dangerous to the 
health or safety of the public or of any persons having occasion to use or to pass or 
approach the same; or 
(e) desist from using, and from permitting others to use, for drinking 
purposes any such source of water-supply 1f, in the opinion of the Health Officer, 
the water is unfit for drinking; or 
(f) close any such source of water-supply, either temporarily or perma- 
nently, or fill up, enclose or fence the same in such manner as the Health Officer 
considers sufficient to prevent the use thereof for drinking purposes, if in his 
opinion the water is unfit for drinking ; or 
(g) drain off or otherwise remove from any such source of water-supply, 
or from any land or premises or receptacle or reservoir attached or adjacent thereto, 
any stagnant water which the Health Officer considers to be either injurious to 
health or offensive to the neighbourhood: 
Provided that the provisions of clauses (a) and (b) shall not apply to 
a stream: 
Provided further that a notice shall not be issued under clause (f) unless 
a notice has first been issued under clause (e). and the source of water-supply in 
question continues to be used for drinking purposes notwithstanding the issue of 
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such notice, and the Health Officer considers that such use cannot be prevented 
otherwise than by the issue of a notice under clause (f). 


(2) If the owner or person having control as aforesaid fails or neglects to 
comply with any notice issued under sub-section (1) within the time specified 
therein, the Health Officer may, if immediate action ‘is necessary to protect the 
health or safety of any person or persons, at once proceed to execute the work 
pe in such notice; and all the expenses incurred in respect thereof by the 

ealth Officer shall be paid by the owner of, or person having control over, such 


source of water-supply, and shall be recoverable as if it were a tax due to the local 
authority concerned : 


Provided that in the case of any private source the water of which is used 
by the public or by any section of the public as of right, the expenses which have 
been incurred by the Health Officer or which, in the opinion of the local authority, 
have been necessarily incurred by the owner of, or person having control over, the 
source of water-supply shall be paid from the funds of the local authority. 


25. (1) Any local authority any ii the previous sanction of the oe 

ment, an , I£ so directed by them, 1 within its 

muh es Mie. ces area or any part thereof, ee tax which may be 

for eater worl: necessary for providing water-supply in such area 
or part. 

(2) Any tax levied under sub-section (1) may be a new tax levied on such 
basis and assessed and realized in such manner as may be sanctioned or directed 
by the Government, or may be a tax or additional tax levied under any head of 
taxation specified in any law for the time being in force governing the local 
authority concerned in which case all the provisions of such law relating to the 
incidence, assessment or realization of a tax under such head or in any manner 
connected therewith shall be applicable to the tax or additional tax, with such 
modifications and restrictions, if any, as may be prescribed. 

(3) (a) The rates at which any tax may be levied under this section shall 
be determined by the local authority with the previous sanction of the Government 
in case the tax is levied by the local authority of its own motion, and by the 
‘Government in case the tax is levied at their direction. 

(b) The local authority may with the previous sanction of the Government 
and shall, if so directed by them, alter the rates at which any such tax is to 
be levied. 

(4) (a) Every local authority levying a tax under this section shall 
earmark the net revenue therefrom for expenditure on the execution, maintenance 
and improvement of works of water-supply in the local area or part thereof within 
which it is levied. 

(b) Such revenue shall be expended in accordance with such orders as may 
be issued by the Government in this behalf. 


(5) Nothing contained in this section shall he deemed to affect the power 
of the Corporation of Madras to levy a water and drainage tax under section 99 
(1) (b) of the Madras City Municipal Act, 1919, or of any municipality governed 
by the Madras District Municipalities Act, 1920, to levy a water and drainage tax 
-under section 81 (1) (b) of that Act. 
26. No owner of any dwelling-house which may be constructed or recon- 
structed after the commencement of this Act in any 
New house not to be urban local area shall occupy it, or cause or permit it 
cecupied without adequate to be occupied, until he has obtained a certificate from 
TE REY an officer of the Public Health Department of the local 
authority concerned, not below the rank of Health or Sanitary Inspector, that there 
is within the house, or within a reasonable distance therefrom, a supply of whole- 
‘some water sufficient for the domestic purposes of the inmates of the house. 
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CHAPTER IV. 
DRAINAGE, 
27. (1) Every urban local authority shall, so far as the funds at its disposal 
s peer i may permit, provide and maintain a sufficient and 
i yonty to main- satisfactory system of public drains for the effectual 
= : draining of its local area. 

(2) If, in the opinion of the Government, any local area or part thereof 
should, for any special reason, be provided with a system of public drains or with 
any other means of drainage, they may direct the local authority to provide or 
execute, within such time as may be fixed by them in this behalf, such works as 
may be considered necessary by them. 

(3) The local authority shall at all times keep in good repair all drains, 
.cesspools and the like vested in or belonging to them. 

28. (1) If any premises are in the opinion of the Health Officer without 
sufficient means of effectual drainage, he may, by notice, 

Power of Health Officer direct the owner of such premises to construct a drair 
to require drains to be leading therefrom to the nearest public drain or other 
constructed. place set apart -by the local authority for the discharge 


of sewage: 


Provided that— 

(a) the cost of constructing that portion of the drain which is situated more 
than one hundred feet from the said premises, shall be paid from out of the funds 
of the local authority concerned ; and’ 

(b) if, in the opinion of the Health Officer, there is no public drain or 
other place set apart for the discharge of sewage within a reasonable distance of 
such premises, he may, by notice, require the owner of the premises to construct— 

(i) a closed cesspool, tank, filter or other work of such material, size and 
description, as he may direct; and 

(ii) a house-drain communicating with such closed cesspool, tank, filter or 
other work. 

(2) Where by reason of a local authority changing its system of drainage 
or undertaking a new system of drainage, it becomes necessary for the owner of 
any premises to reconstruct or alter any drain, the cost of the reconstruction or 
alteration of such drain shall be borne wholly by the local authority, or wholly by 
the owner, or partly by the local authority and partly by the owner, in accordance 
with such rules as may be prescribed. 

29. Where a house-drain belonging to one or more premises has been laid 

a Pes in any private street which is common to more than 

Drains in private streets One “premises and the Health Officer considers it 
desirable that any other premises should be drained into such drain, he may, b 
notice, require the owner of such premises to connect his house-drain with su 
first-mentioned drain; and the owner or owners of such first-mentioned drain 

‘ahall thereupon be bound to permit such connexion to be made: 

Provided that no such connexion shall be made— 

(a) except upon such terms as may be mutually agreed upon between or 
-~ among the owners concerned, or 

(b) in default of such agreement, except upon such terms as may be 
laid down by the local authority and in particular, until any payment which may 
be directed by the local authority to be made to the owner or owners concerned, 
has been duly made. 3 ' 

_ 30. (1) Drains for the drainage of huts shall be of such size and des- 
: cription, and be constructed of such material, as may 
Diainege tor Kela be considered by the Health Officer to be practicable, 
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having gari to the circumstances ‘of the locality and the position of the nearest _ 
public drain or other place set apart by the local authority for the discharge of 
sewage. 

_ (2) Tf the Health Officer considers that`a new drain should be con- 
structed for the benefit of the occupants of any hut, he may, by notice, require 
the owner of the land on which such hut stands, tò ‘construct such drain and 
such owner shall construct such drain, and cause it to be’cleansed and repaired. 
to the ccm: of the Health Officer. 


. 31. For the purpose of efficiently dadie any 

Drainage of court, yard, land or building, the Health Officer may, by notice, 

alley, passage, ote, > require the owner of any court, yard, alley, lane, pas- 
gage or open space— 

(a) to pave the same with such material and in such manner as, may be 

approved by Health Officer and to keep such paving in proper repair; or 


(b) to raise the level of such court, yard, alley, lane, passage or open 
space. 

Esplonation—it shall be open to the Health Officer to require that in 
any case both the measures specified in clauses @) and () of this section 
shall be taken. 

Boia and arare: À . (1) No person shail consire e = 

(a) beneath any part of any building or within fifty feet of any tank, 
reservoir, water-course or well or within such other distance-therefrom ag the 
Health Officer may consider to be practicable having regard to the circumstances 
of the locality; or 

: (b) within any focal area, or outside such area but within three hun- 
dred feet of any reservoir used -for the storage of filtered water to be supplied to 
such area, except upon a site and im a position which haye been i 
in writitig by the Health Officer. 


(2) The’ Health Officer may, at any time, by notice, require any person 
within whose premises any cesspool is constructed in contravention of sub-sec- 
tion (1) to remove such i a or to fill it up with such material as may be 
approved by him. 

33. No owner of any building constructed or reconstructed after the com- 
a .. mencement of this Act in any urban local area shall 
Proimnon of occupation occupy it, or cause or permit it to be ied, until 
: he has obtained a certificate’ from the Health Officer 
os that the building has been provided with sufficient 
means: of drainage. . BS . 

Sullage or sewage not 34. No person having control over any mane 

to be out into streets. or land shall cause or allow-— 

(a) the water of any sink, sewer, latrine or sanitary convenience, or ‘any 
other liquid or other matter which is, or is likely to become, offensive, to run 
or drain into, or to be thrown or put upon, any street or opem space or to soak 
through any external ‘wall;-or.. 


(b) any offensive matter from any sewer, -, latrine -r sanitary convenience, 
to run, drain or be thrown into a surface drain in any street. 


35. No person shall, save as may be generally or specially prescribed, 
aoe i . throw, empty, or turn, or suffer or permit to -be thrown, 
be di os into ` public emptied or turned or to pass, into any public drain, 


drain, .. or into any drain corhmunicating with a public 
; drain— 


16 THE MADRAS LAW JOURNAL ‘SUPPLEMENT. [m oF 1939 


(a) any matter likely to injure the drain or to interfere with the free 
. flow of its contents, or to affect prejudicially the treatment and disposal of such 
contents; or 

.(b) any liquid being refuse or steam or other. liquid which is, either 
alone or in combination with the contents of the drain, dangerous, or the cause 
of a nuisance, or prejudicial to health; or 

(c) any explosive or inflammable substance. 


Pollution of water-courses 36. No person shall, save as may be generally or 
prohibited. specially prescribed— 
(1) put, or cause to be put, of cause to fall or flow or be carried, or 
knowingly permit to be put or to fall or flow or be carried, into any water- 
(a) any solid or liquid sewage matter, or m 
(b) any poisonous, noxious’ or polluting liquid proceeding from any 
manufactory or manufacturing process, or 
(2) put, or cause to be put, or cause to fall or be carried, or knowingly 
permit to be put-or to fall or be carried, into any water-course, so as, either 
ingly or in combination with other similar acts of the same or any other person, 
to interfere with the due flow of such water-course, or to pollute the water 
therein, the solid refuse. of any manufactory, manufacturing process or quarry, 
or any rubbish or cinders, or any other waste or putrid solid matter, or 
(3) commit nuisance in or in the neighbourhood-of any water-course. 
CHAPTER V. 
SANITARY CONVENIENCES. 
37. Every local authority shall provide and maintain m proper and con- 
f venient places a sufficient number of sanitary conve- 
ee es oF. ete niences for i use of the publi and cause all Ti 
: : laces to be kept in proper order so as not to a 
AES aa or injurrous to health. 
38. If in any local area any building intended for human habitation is 
constructed ,or is reconstructed after being pulled 
Ten haus to be Pro- down to or below the ground floor, the owner thereof 
yided with sanitary conve- shall provide such sanitary conveniences and in such 
; positions as the Health Officer may, by notice, require. 
39.- (1) If any building intended for human habitation is without any 
: ; sanitary convenience or if, in the opinion of the Health ' 
ee ional sanitary cor- Officer, the sanitary convenience or conyeniences pro- 
vided therein, are insufficient, having regard to the 
number of persons occupying the building, or are inefficient, or are objection- 
able on sanitary grounds, he may, by notice in writing, require the owner of 
such building-—— - Kon pee : 
(a) to provide such sanitary conveniences or such additional sanitary 
conveniences and in such positions, as may be specified in-the notice; or 
(b) to make such structura? or other alterations as may be specified in 
the notice. $a 
(2) Ev owner of the ground on which a group of six or more 
huts stands shail provide such latrine accommodation, in such positions, and 
within such time as the Health Officer may, by notice, require, for the use of 
the inhabitants of such group of huts. tres - oe 


Mode of constructi f : 
fode o uction o 40 . (1) All.latrines shall— 


(a) be so constructed as to screen persons using the same and the filth 
from the view of persons passing by or residing in the neighbourhood; and 
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(b) be maintained, repaired, altered and used ín accordance with the 
rules and by-laws made under this Act. 

(2) If any latrine opening on any street, whether such latrine be erected 
before or after the commencement of this Act, is 90 placed or constructed as 
to be a nuisance or offensive to public decency, the Health Officer may, by 
notice in writing, require the owner to remove it or to carry out such improve- 
ments therein and’ within such time as may be specified in the notice. 

(3) When any latrine is used in common by the occupiers of two or 
more premises or by the members of two or more families, no person shall 
injure or improperly foul any such latrine or anything used in connexion 
therewith. : 

CHAPTER VI. 
ABATEMENT OF NUISANCES. 
41. Without prejudice to the generality of the definition of the expression 
se a to be nuisance” contained in clause (25) of section 3, the 
husana following shall be deemed specifically to be nuisances 
for the purposes of this Chapter :— 

(1) any premises in such a state as to be prejudicial to health or a nuisance; 

(2) any pond, pool, ditch, gutter, water-course, water-trough, latrine, cess- 
pool, drain or ashpit which is so foul or in such a state as to be prejudicial to 
health or a nuisance; 

(3) any animal kept in such a place or manner as to be prejudicial to health 
or a nuisance; | 

(4) any accumulation or deposit of refuse or other matter which is preju- 
dicial to health or a nuisance ; 

(5) any factory (not being a factory governed by the provisions of the 
Factories Act, 1934), workshop or workplace, which is not provided with sufficient 
means of ventilation, or in which sufficient ventilation is not maintained, or which 
is not kept clean or not kept free from noxious effluvia, or which is so over-crowded 
while work is carried on as to be prejudicial to the-health of those employed 
therein; ai 

(6) any fireplace or furnace which does not as far as practicable consume 
the smoke arising from the combustible used therein, and which is used for work- 
ing engines by steam, or in any mill, factory, dyehouse, brewery, bake-house or 
gaswork, or in any manufacturmg or trade process whatsoever; ; . 

(7) any chimney sending forth smoke in such quantity as to be a nuisance; 
and . : 

(8) any noise, vibration, dust, cinders, irritating smell or offensive odour 
pone by a factory, workshop or workplace which is a nuisance to the neighbour- 

od. 


Detection of nuisance. 42. Every urban local authority shall— 

(a) cause its local area to be inspected from time to time with a view 
to ascertain what nuisances exist therein calling for abatement under the powers 
conferred on such authority by this Act; and ; 

(b) enforce the provisions of this Act in order to abate such nuisances. 

43. Any person aggrieved by a nuisance in any local area may give infor- 
Informati mation of the same to the Health cer or any 
nai tion , regarding (ther officer of the public health establishment of the 
local authority. ; 

44, If the Health Officer is satisfied, whether upon information given 
Power of Health Officer under section 43 or otherwise of the existence of a 
Ss abate cues nuisance, he may, by notice, require the person by 
whose act, default or sufferance the nuisance arises or 


M—3 
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continues, or, if that person cannot be found, the owner or occupier of the premises 
on which the nuisance arises or continues, to abate the nuisance and to execute 
such works and take such steps as may be necessary for that purpose: 

Provided that-— 


(a) where the nuisance arises from any defect of a structural character, 
the notice shall be served on the owner of the premises; and 


(b) where the person causing the nuisance cannot be found and it is clear 
that the nuisance does not arise or continue by the act, default or sufferance of 
the owner or the occupier of the premises, the Health Officer may himself forth- 


with do what he considers necessary to abate the nuisance and to prevent a recur- 
rence thereof. 


45. If the person on ve a notice to abate a nuisance has been served 

... under section 44 makes default in complying with any 

payer of Joal authority of its requirements within the time specified therein, 

` = or if the nuisance although’ abated within such time is, 

in the opinion of the local authority, likely to recur on the same premises, the: 

local authority may arrange for the execution of any works necessary to abate 

the nuisance, or to prevent its recurrence, as the case may be, and may recover 
the cost from such person as if it were a tax due to the local authority. 


. 46. Where a house or other building is, in the opinion of the Health 
ont Ge Officer, unfit for human habitation by reason of a 
rovision regarding house nuisance existing therein, he may apply to a Magis- 
gendered unit for eam trate (not being a Magistrate of the third class) to 
prohibit the use of such house or building for human 

habitation until it is rendered fit therefor. 


47. (1) A local authority may sell any materials which have been removed 

: f by it from any premises (including any street), whem 
Dis Hor os re- executing works under this Chapter or otherwise carry- 
ae g nus’ ing into effect the provisions thereof, if such materials 
are not claimed and taken away by the owner before the: 


expiration of seven days from the date on which they were removed by the 
local authority. 


(2) Alocal authority selling any materials under sub-section (1) shall pay 
the sale-proceeds to the person to,whom the materials belonged, after deducting 
therefrom the amount of any expenses recoverable from him by such authority. 


(3) The provisions of this section shall not apply to any offensive matter 
‘removed by a local authority under the Act governing such airthority. 


48.- The executive authority or any officer of the Public Health Depart- 
ment of the Government or of the local authority, not 
Powers of entry and below the rank of Health or Sanitary Inspector, may 
inepesHiont enter and inspect any premises for the purpose of en- 
forcing any of the provisions contained in this Chapter: 
Provided that— 


(a) no such entry shall be made between sunset and sunrise except wher 
a nuisance is caused by anything done or omitted to be done in the premises bet- 
ween sunset and sunrise; 


(b) no dwelling house shall be so entered without the consent of the 
occupier thereof, unless he bas received at least twenty-four hours previous notice 
of the intention to make such entry; : 


| ? | (c) sufficient notice shall in every case be given to enable the inmates of 
ány apartmeht appropriated to women to withdraw to some part of the premises. 


where their privacy may be preserved; and 
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. (d) due regard shall be paid, so far as ma ney compatible with the exigen- 

cies of the purpose of the entry, to the social and religious usages of the papiga 
residing in the premises. 

49. If the local ees or its Health Officer makes default in doing its 

or duty under this Act in regard to the abatement 

an Ae lca] Or prevention of nuisances, the Government may 

authority. authorize any of their officers to perform such duty 


and for that purpose to exercise any specified powers 
of the local PRAA or of its Health Officer or of both, in the tocal area concerned 


and the expenses incurred by such officers shall be met from te funds of the 
focal authority. 
50. If a nuisance under this Act within, or affecting any part of, a local area, 
diane- tidied appears to be wholly or partly caused by some act or 
PE cea e local default committed or taking place iitetde such local 
area, area, the local authority may take or cause to be taken 


against any person in respect of such act or default any proceedings in relation to 
nuisances, authorized by this Act in the like cases and with the like incidents and 
consequences as if the act or default were committed or took place wholly within 
such local area. 

51. (1) No person shall deposit, or cause or suffer any member of his family 
: or household to deposit, any carcasses of animals, an 
Bde sei cir of the kir dust, dirt, dung, ashes or refuse or filth of any kind, 
pry i Sara SGEN any animal matter, any broken glass, earthenware or 

other rubbish, or any other thing which is or may be 

a nuisance, in any street or in any arch under a street, or in any drain beside a 
street, or on any open space (not being private property) ; or on any quay, jetty 
or landing place, or on any part of the sea-shore, or on the bank of any water-course 
except in such receptacles as may be provided or at such places, in such manner ad 
at such hours, as may be fixed by the Health Officer. 


(2) No person shall ease himself, or cause, permit or suffer any member 
of his ‘family or household to ease himself, in any such street, arch, drain, open 
space, quay, jetty, landing place, sea-shore or bank aforesaid. 

(3) Any person easing himself in any private open space shall immediately 
cover up the excreta with earth 


CHAPTER VII. 
PREVENTION, NOTIFICATION AND TREATMENT OF DISEASES. 
Part I. l 
Infectious diseases in general. a 


52. For the purposes of this Part, ‘infectious disease’ means (a) acute’ 
Infectious di influenzal pneumonia, (b) anthrax, (c) cerebro-spinal 
fever, (d) chickenpox, (e) cholera, (f) diphtheria, (g) 
enteric fever, (h) leprosy, (1) measles, (j) plague, (4) rabies, (1) relapsing fever, 
(m) scarlet fever, (#) smallpox, (0) tuberculosis, (p) typhus or (q) any other 
disease which the Government may from time to time, by notification declare to be. 
an infectious disease either generally throughout the Province or in such part or 
parts thereof as may be specified in the notification. 


53. (1) Inthe event of the prevalence or threatened outbreak of any 
infectious disease in any local area, or of any unusual. 

wae eaa of addi- mortality therein, the local authority concerned shalf 
provide such additicnal. staff, medicines, appliances, 

equipment and other things as may, in the opinion -of the. Health cer, be 
necessary for the treatment of such infectious, disease -and preventing it from. 
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spreading, or for investigating the cause of such mortality, and preventing 1t, 
as the case may be: 

Provided that, if the local authority does not agree with the opinion of 
the Health Odicer, the matter shall be referred to the Director of Public Health 
whose decision shall be final. 

(2) In the event aforesaid, if the Health Officer considers that immediate 
action is necessary in the interests of public health, he may, notwithstanding 
anything contained in sub-section (1), appoint such additional staff and obtain 
such medicines, appliances, equipment and other things as may be necessary; 
and the expenses incurred in respect thereof shall be met from the funds of the 
local authority. 

(3) Every appointment made under sub-section (2) shall be reported 
forthwith to the executive authority and by such authority to the local authority 
concerned at its next meeting. 


54. (1) (a) The local authority may, and if s0 required by the Govern- 
Provision and matnten- “ent shall, provide or cause to be provided, hospitals, 
ance of isolation hospitals wards or other places for the reception and treatment 
and wards. of persons suffering from infectious diseases. 
(6) For the purpose of ihe reception and treatment of such persons a 
local authority may— 
i) itself build such hospitals, wards or places of reception, or 
bey contract for the use of any such hospital or part of. a hospital or 
place of reception, or 
(iii) enter into an agreement with any person having the management of 
any such hospital, for the reception and treatment therein of persons suffering 
from infectious diseases. 


(c) For the purpose aforesaid, two or more local auihorities may in 
combination provide a common hospital or place of reception. 3 


(2) A local authority shall not be deemed to have discharged its obliga- 
tion under sub-section (1) unless the hospitals, wards or places of reception in 
question are maintained in accordance with such general or special orders as 
may from time to time be issued by the Director of Public Health. 


ion of ambulance 55. A local authority may, and if so required b 
Pos j i the Director of Public Health shall, - i 7 

(a) provide and maintain suitable conveyances, with sufficient attendants 
and other requisites, for the free carriage of persons suffering from any infec- 
tious disease; and 

(b) provide proper places and apparatus and establishment, for the dis- 
infection of conveyances, clothing, bedding or other articles which have been 
exposed to infection; and when any conveyances, clothing, bedding or articles 
are brought to any such place for disinfection, may cause them, at its discretion, 
to be disinfected, either free of charge, or on payment of such fee as it may fix. 


56. Every medical practitioner who in the course of his practice becomes 
Rf cognizant of the existence of any case of enteric fever 
Rs es eres ey artis or tuberculosis in any a ees dwelling other 
gire oo o e, than a public hospital shall, if the case has not been 
already reported, give information of the same with 
the least practicable delay— 7 
, (a) in municipal areas, to the executive authority, the Health Officer or 
a Sanitary Inspector ; and . 
; (b) in non-municipal areas, to the Health Oficer, a Health or Sanitary 
Inspector or the village beadman. 
_ Explanation.—lIn this section, ‘medical practitioner’ includes a hakim or 
vaidya, whether registered or not. f - 
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57. (1) If it appears to the Health Officer that the water in any tank, 
aa well or other place, if used for drinking or any other 
Zee Teo domestic purpose, is likely to engender or cause the 
source. spread of any infectious disease, he may, by public 
notice, prohibit the removal or use of the said water 
generally or for any specified domestic purpose. 

(2) No person shall remove or use any water in respect of which any 

such notice has been issued in contravention of the terms thereof. 


58. (1) If it appears to the Health Officer that 
any person is suffering from an infectious disease, 
, and that such person— 

(a) (i) is without proper lodging or accommodation, or 

G is pe in a place occupied by more than one family, or 

ii1) is without medical supervision directed to the prevention of the 
spread of the disease, or 


(iv) is in opur wheie his presence is a danger to the people in the 
neighbourhood ; an - 

(b) should be removed to a hospital or other place at which patients 
suffering from such disease are Feccived dor treatment, F 
the Health Officer may remove such person or cause him tobe removed to such 
hospital or place. 

(2) If any woman who, according io custom, does not appear in public, 
is removed to any such hospital or place— 

(i) the removal shall be effected in such a way as to preserve her 
privacy ; and 

(ii) special accommodation in accordance with the custom aforesaid shall 
be provided for her in such hospital or place. 

(3) No person shall leave, or be taken away from, any hospital or 
other place referred to in sub-section (1) without the permission of the medical 
officer-in- charge or of the Health Officer. 

(4) Whoever— 


‘(a) obstructs the removal of any person to any hospital or other place 
under sub-section (1), or 

(b) leaves, or takes away any person from, any such hospital or place in., 
contravention of sub-section (3), 
shall be punished with imprisonment which may extend to three months, or with 
fine, or with both. 


Removol of infected per- 
son to hospital. 


59. (1) No person who knows that he is suffering 

Prohibition of the expo- from an infectious disease not specified in Part II of 

more pE other persons to this Chapter shall expose othe: persons to the risk of 
j infection by his presence or conduct in— 


(a) any market, theatre or other place of entertainment or assembly, or 
b) any school, college, play-ground or such other place, or 
l any botel, hostel, boarding house, choultry, rest-house, or club, or 
d) any factory or shop. . 

Explanation——A person shall be deemed to know that heis suffering 
from an infectious disease within the meaning of this sub-section if he bas been 
informed by the Health Officer or any other cfficer of the Public Health Depart- 
ment of the Government or ofa Iccal authority, not below the rank of Health 
or Sanitary Inspector, or a medical practitioner registered under the Madras 
Medical Registration Act, 1914, that he is so suffering. 

(2) No petscn who has the care of apes whcm he knows to be suffer- 
ing frcm an infectious disease not specifed in Part JI of this Chapter shall 
caute or permit that peison to expose otkers to the risk of infection by his pře- 
sence or conduct in any place referred to in sub-section (1). : 
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. 69. No person shall, while suffering from, or in 
airet Peres AO’ to: civenmetatices in which he is likely 40° spread, any 
‘and occupations. infectious disease— 

(a) make, carry or offer for sale, or take any in the business of 
making, carrying or offering for sale, any article of food for human consump- 
tion; or 

(b) e in any other occupation without a special permit from the 
Health Officer of the local authority concerned or otherwise than in accordance 
with the conditions specified therein. 

61. If, in any local area, any infectious disease transmissible to man 
; breaks out or isin the opinion of the Health Officer 
As oF nons likely to break out, amongst cattle, or other animals, 
Ciana smisao it shall be the duty of the Health Officer to recom- 
j mend to the local authority the adoption of such 
measures as he may deem necessary for suppressing or mitigating the disease 
or for preventing the outbreak or threatened outbreak thereof; and the local 
tuthority shall consider such recommendations and take such action thereon as 
to it may seem suitable. 
Part IL. 
Notified Infectious Diseases. 
_ Notified diseases. 62. In this Part, notified disease means, 
a) cerebro-spinal fever, - 
b) chicken-pox, : 
c) ch lera, 
- - (d) diphtheria, 
e) leprosy, 
f . A measles, 
g) plague, 
if} abies 

(i) scarlet fever, 

(j) smallpox, 

(k) typhus, or 

(1) any other disease which the Government may from time to time by 
notification declare to be a notified disease for the purposes of this Part either 
generally throughout the Province or in such part or parts thereof as may be 
specified in the notification. : : 

63. (1) The Health Officer may, in cases of emergency, with the sanction 
ae ` of the District Collector, enter upon, occupy and use, 
"Occupation of aoe to or depute any person to enter upon, occupy and use, 

ites the spread of infec- Without having recourse to the provisions of the 

Land Acquisition Act, 1894, any building or place 

which, in the opinion of the Health Officer, is required, and is suitable for any 

purposes connected with the prevention or control of infection from a notified 
el l 

Provided that, if the building or place is ocċupied, notice shall be given 
‘in writing to the occupant, or be conspicuously affixed on such building or 
place, not less than thirty-six hours before it is entered upon. ‘ : 

- (2) The owner or lessee of such building or place shall be entitled to 
compensation for any.damage or expenses incurred and to a reasoanble rent for 
the: period during which it-had been occupied or used for any of the purposes 
referred to in sub-section (1). Such compensation and rent shall be ‘fixed by 
the District Collector. : : f S 

(3) The Health Officer shall, when any such building or place ceases to 
be occupied or used for any of the purposes aforesaid, cause it to be thoroughly 
disinfected and cleansed.. —. >v S BG A a 
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ii é 64. Every medical practitioner ,who, in the 
notae aton regarding course of his practice, becomes cognizant of the exis- 
otified disease. 3 ae h i i 

i tence of any notified disease in any private or public 
dwelling other than a public hospital and 
. every manager of any factory or public building, every keeper of a 
lodging house, every head of a family and every owner or occupier of a house, 
-who knows or has reason to believe that any person in any premises under his 
management, control or occupation is suffering from, or has died of, a notified 
disease, 
shall, if the case has not been already reported, give information of the 
same with the least practicable delay— 
(a) in municipal areas, to the executive authority, the Health Officer or 
a Sanitary Inspector, and 
(b) in non-municipal areas, to the Health Officer, a Health or Sanitary 
Inspector or the village headman. 


; E this section, ‘medical practitioner’ includes a hakim or 
vaidya, whether registered or not. 
Power of entry of local 65. (1) The Health Officer or an th 
. y person auth- 
Daere fo take preventive. -iizediby Gin in this behalf may— 


(a) at all reasonable hours, ‘inspect with or without assistants any place 
in which any notified disease is reported or suspected to exist, without notice in 
the case of factories, workshops, workplaces, offices, bnsiness places and the like 
and after giving such notice as may appear to him reasonable in other cases, 
including dwelling houses; and 

(6) take such measures as he may consider necessary to prevent the 
spread of such disease beyond such place. 

(2) The powers conferred by sub-section (1) on the Health Officer may, 
in municipal areas, be exercised also by the executive authority or any person 
authorized by such authority. 

66. (1) If it appears to the Health Officer that the destruction of any hut or 
shed is necessary to prevent the spread of any notified 

eee of ait of dise se, he may, after giving to the owner and the 
jafacicge ESD °t occupier of such hut or shed such previous notice of 
his intention as may in the circumstances of the case 

appear to him reasonable, take measures for having such hut or shed and all the 
materials thereof destroyed. ‘ 

(2) Such compensation as the local authority may consider reasonable, 
shall be paid to any person who in its opinion sustains loss by the destruction 
of any hut or shed under the powers conterred by sub-section (1) ; but save as 
provided in this sub-section, no claim for compensation shall lie for any loss or 
damage caused by any exercise of the powers aforesaid. 

67. If, on the application of the Health Oficer, a Magistrate (not being a 

_ Magistrate of the-third class) is satisfied- that it is 

Closure of lodging necessary in the.intetests of public health that a 

_ houses., lodging house or any place where articles of food are 

sold, or prepared, stored, or exposed for sale, or distfibuted, should be closed on 

account of the existence or recent occurrence in such lodging House or place of 

a case of notified disease, the Magistrate may, by order, direct it to be closed 

until the expiry of such period as may be specified i1 the order or until it is 
certified by the Health Officer to be free from infection. 

setae vet o8, No person shall— 

(1) send or take to any laundry or public wash-house or any public’ 

water-course, tank or well, for the purpose of being washed, or to any place for 
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the purpose of being cleaned, any clothing, bedding or other article which he 
knows to have been exposed to infection from any notified disease, unless such 
article has been disinfected by, or to the satisfaction of, the Health Officer, or a 
registered medical practitioner, or unless under instructions from such a person, 
it is sent with proper precautions to a laundry for the purpose of disinfection 
with notice that has been exposed to infection; or 

(2) place or cause or permit to be placed in any dust-bin or other recep- 
tacle for the deposit of refuse any matter which he knows to have been exposed 
to infection from a notified disease and which has not been disinfected. 


Infected persons not to 69. (1) No person who knows that he is suffer- 
use public conveyance. ing from a notified disease shall— 


' (a) enter any public conveyance used for the conveyance of passengers 
at separate fares or 
(6) enter any other public conveyance, 
without previously notifying the owner, driver or conductor thereof that he is 
so suffering. f 


(2) No person having the care of a person whom he knows to be 
suffering from a notified disease shall permit that person to be carried— 

(a) in any public conveyance used for the conveyance of passengers at 
separate fares, or 

(b) in any other public conveyance, 
without previously notifying the owner, driver or conductor thereof that the 
person is so suffering. 


(3) The owner, driver, or conductor of a public conveyance used for 
the conveyance of passengers at separate fares shall not convey therein a 
person whom he knows to be suffering from a notified disease, at any time when 
_a passenger not suffering from such disease is being conveyed therein: 

Provided that a person suffering from a notified disease may be conveyed 
in the public conveyance aforesaid, in such cases of emergency and subject to 
such restrictions and safeguards as may be notified by the Government. 


(4) The owner or driver of any other public conveyance may refuse to 
convey therem any person, suffering from a notified disease until he has been 
-paid a sum sufficient to cover any loss and expense which will be incurred by 
reason of the provisions of the next succeeding sub-section. 


(5) If a person suffering from a notified disease is conveyed in a public 
conveyance, the person in charge thereof shall as soon as practicable give notice 
to the Health Officer of the local area in which the conveyance is usually kept 
and before permitting any other person to enter the conveyance shall cause it to 
be disinfected. 


(6) The local authority when so requested by the person in charge of a 


public conveyance in which a person suffering from a notified disease has been 
conveyed shall provide for its disinfection. 


70. No person shall, without a special permit from the Health Officer, let 
, or sub-let, or permit or suffer any prospective tenant 
pane ar a to enter, a building in which he knows or has reason 
fected neron. T to know thata person has been suffering from a 
notified disease, within the three months immediately 

preceding. = 


Prohibition of the ex- = 71. (1) No person who knows that he is suffering 
posure of other persons to from a notified disease shall expose other persons to 
infection. : the risk of infection by his presence or conduct in— 

(a) any street or public place, or . 
(b) any market, theatre or other place of entertainment or assembly, or 
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c) any school, college, play-ground or such other place, or 
d) any hotel, hostel, boarding house, choultry, rest-house, or club, or 
e) any factory or shop. 


Explanation.—A person shall be deemed to know that he is suffering from 
a notified disease within the meaning of this sub-section if he has been informed 
by ihe Health Officer or any other officer of the Public Health Department of 
the Government or of a local authority, not below the rank of Health or Sanitary 
Inspector, or a medical practitioner registered under the Madras Medical 
Registration Act, 1914, that he is so suffering. 


(2) No person who has the care of a person whom he knows to be 
suffering from a notified disease shall cause or permit that person to expose 
others to the risk of infection by his presence or conduct in any place referred 
to in sub-section (1). i 


72. (1) If a case of notified disease occurs on any premises, the Health 

: . . Officer may, whether the person suffering from the 

f Forbidding work in in- disease has been removed from the premises or not, 

ected premises: make an order forbidding any work to which this 

section applies, to be given out to any person living or working on those 

premises or in such part thereof as may be specified in the order, and any order 

so made may be served on the occupier of the factory from which the work is 
given out or on any contractor employed by such occupier. 


(2) An order under this section may be expressed to be operative for a 
specified time or until the premises or any part thereof specified in the order 
have been disinfected to the satisfaction an the Health Officer, or may be 
expressed to be inoperative so long as any other reasonable precautions specified 
in the order are taken. 


(3) This section applies to the making, cleaning, washing, altering, 
ornamenting, finishing or repairing of wearing apparel and any work incidental 
thereto, and to such other ses of work as may from time to time be notified 
by the Director of Public Health. 


eer 73. No person who knows that be is suffering 
Eroaihiaos ee use of from a notified disease shall take any book, or cause 
piste rary by. anfeeted any book to be taken for his use, or use any book 

taken, from any public or circulating library. 
74. (1) No person having ihe charge or control 
pine a oe odie of of the body of any person who has died while suffer- 
Le from Dotted diese ing from a notified disease shall permit or suffer 
persons to come unnecessarily into contact with, or 

proximity to, the body. 


1 No person shall, without the sanction in writing of an offcer of the 
- Public Health Department of the Government or of the local authority con- 
cerned, not below the rank of Health or Sanitary Inspector, retain in any 
premises (elsewhere than in a public mortuary) for more than twelve hours 
the body of any person who has died while suffering from any notified disease. 


(3) (a) If any such body (not being a body kepi in a mortuary) re- 
mains undisposed of for more than twelve hours without the sanction referred 
to in sub-section (2), or 


if the dead body of any person is retained in any building so as to 
endanger the health of the inmates of such building, or of any adjoining or 
neighbouring building, 
any, ars aha may, on the application of any officer referred to in sub- 
section (2), order the body to be removed and disposed of within a specified 
time. 

M—4 
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(b) A Magistrate may, in the case of the body of a person who has died 
while suffering from a notified disease, or ın any other case in which he considers 
the immediate disposal of the body necessary, direct the body to be so disposed 
of, unless the friends or the relatives of the deceased undertake the disposal of 
the body within a time specified in the order. 

o The expenses of the removal and disposal of any body under 
clause (a) or clause (b) shall be borne by the local authority ; but such expenses 
may be recovered, as if ıt were a tax due to it, by the local authority from any 
person who would have been legally liable therefor but for such removal and 
disposal, unless in the opinion of the local authority he is too poor to do so. 

(4) (a) If any person dies in a hospital or a place of temporary accom- 
modation for the sick, while suffering from a notified disease, and the Health 
Officer certifies that in his opinion it is desirable, in order to prevent the spread 
of infection, that the body should not be removed from stick hospital or m 
except for the purpose of being taken direct to a burial or burning ground or a 
crematorium for being forthwith buried or cremated, no person shall remove the 
body from the hospital or place except for such a purpose. 

(b) When the body is removed for the purpose aforesaid, it shall forth- 
with be taken direct to a burial or burning ground or a crematorium, and there 
buried or cremated with the least practicable delay. 

(5) Without the permission of the Health Officer or a Magistrate, no 
person shall cause or permit to be carried in a public conveyance the dead body 
of any person who has died while suffering from a notified disease. 


75. In the event of the prevalence of a notified disease in any local area, 

on the application of the Health Officer, any Magis- 

oer of Ma Tate to trate, not being a Magistrate of the third class, having 

Pr moe persons, local jurisdiction shall have power to prohibit either 

_ generally, or by special order in any individual case, 

assemblages consisting of any number of persons exceeding fifty, in any place 

whether public or private, or in any circumstances, or for any purpose, if in his 

opinion such assemblages in such place, in such circumstances, or for such 

purpose, would be likely to become a means of spreading the disease or of 
rendering it more virulent. 


Power of Government to 76. (1) In the event of the prevalence or 
confer special Powers on threatened outbreak of a notified disease in any local 
diseases. . area, the Government may, by notification— 


a) declare that such local area is visited or threatened with an outbreak 

of notified disease, and 

(6) confer on the Health Officer or any other officer of the local authority 
concerned, or on any officer of the Government, all or any of the powers specified 
in sub-section (2). 

(2) The powers which may be conferred under sub-section (1) are— 

(a) power to order the evacuation of infected houses and houses adjoin- 
eee or in their neighbourhood, or generally of all houses in an infected 

ocality ; 

(b) power to make vaccination and preventive inoculations compulsory 
subject to the provisions of sub-section (3) ; 

(c) power to direct— 
n _ (G) t persons arriving from places outside the local area, or residing 
in any building adjacent to, or in the neighbourhood of, an infected building, 
shall be examined by any specified medical officer or by any one of a speeified 
class of medical officers; : 

(ii) that the clothing, bedding or other articles belonging to such persons 
Shall be disinfected, if there is reason to suspect that they have been exposed 
to infection; and l 
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ao (iii) that any such person shall give his address and present himself 
daily for medical examination at a specified time and place, for a period not 
exceeding ten days; - . 

d) power to take such measures as may be necessary— 

tH in respect of, or in relation to, persons exposed to infection from 
any notified disease, or likely to infect other persons with any such disease, and 

(it) in respect of, or in relation to, articles exposed to infection from 
any notified disease, or likely to infect persons with any such disease, ` 

including, in case fi) the placing of restrictions on the movements of 
such persons, and in case (i1), the destruction of such articles and the placing of 
restrictions on their export from, import into, or transport within, the local 
area; 

(e) power to direct that at any place within or outside the local area, 
any consignment of grain exported from, or imported into, such area by rail, 
road or otherwise, shall be examined and, if necessary, unloaded and disinfected 
in any specified manner; and 

(f) power to close all or any existing markets and to appoint special 
places where markets may be held. 

(3) (a) If any person who, or a child in whose care, is sought to be 
vaccinated or EE in pursuance of the power referred to in clause (b) of 
sub-section (2), declares before a ee specially empowered by the 
Government in this behalf that as a resull of a careful inquiry into the subject, 
he believes that such vaccination or inoculation will be injurious to his health or 
the health of the child, as the case may be, the Magistrate may, after giving 
notice to the Health Officer and hearing any representations made by him or on 
his behalf, exempt such person or child from vaccination or inoculation, on 
condition of the person aforesaid undertaking to subject himself and the 
members of his family to isolation of such description and for such period and 
to such further restrictions, if any, as may be directed by the Magistrate: 

- Provided that any exemption granted under this clause shall cease to 
have effect after a conviction under clause Se and no exemption shall be 
granted to any person who has been so convicted. 


(6) Any person who commits a breach of any undertaking giv n by him 
under clause (a) shall be punished with imprisonment which may extend to 
three months, or with fine, or with both. 


(4) Any officer on whom powers are conferred by a notification nnder 
sub-section (1) shall, subject to such limitations, restrictions and conditions, if 
any, as the Government may in the same or in any subsequent notification 
impose, exercise every power so conferred on him until it is withdrawn by 
notification. a 

(5) The local authority may, in its diseretion, give compensation to any 
person who in its opinion has sustained substantial loss by the destruction of 
any property under the powers conferred by this section; but save as provided 
in this sub-section, no claim for compensation shall lie for any loss or damage 
‘caused by any exercise of the powers aforesaid. i 


77. (1) The occupier of every premises, or if the premises are unoccu- 
, pra the owner thereof, shall take such steps as may 
E ai of rats reasonably practicable for the destruction of rats, 
PE mite and other animals susceptible to plague infesting 
. such premises. $ i a” : 

(2) Where the Health Officer is of opinion that the occupier or owner 
of any premises has failed to fulfil the obligation laid on him by sub-section(1), 
he may either— ‘ 

(a) serve a notice on such occupier or owner, requiring him to take such 
‘steps and within such time as may be specified in the notice, or 
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(b) enter upon auch premises and take such steps as may be necessary 
for the purpose of destroying the rats, mice and other animals susceptible to 
plague infesting the same, after giving not less than twenty-four hours previous 
notice to such occupier or owner: 


(3) Any expenses incurred under clause (b) of sub-section (2) may be 
recovered by the local authority concerned from the occupicr or owner, as the 
case may be, as if it were a tax due frcm him to the local authority. 


Part III. 
Venereal diseases. 
78. (1) A local authority may, and if so requir- 


of vowision jor treatment ed by the Government shall, make such ements 
authorities, 7 in its local area as may be directed by the Govern- 
ment for— 


(a) the free diagnosis and treatment of persons suffering, or suspected 
to suffer, from venereal diseases; and 


(b) the prevention of infection frem such diseases. 


(1) (2) The local authority may, for the puipose mentioned in sub-section 
, enter into a contract— 


(a) with any other local authority, or 


b) with a hospital or medical institution recognized by the Government 
in this behalf, or 


_ (c) with the sanction of the Government, with any medical practitioner 
registered under the Madras Medical Registration Act, 1914. 


, Patient to be instructed 79. Every physician or other person treating, 
a Peron s prevenen si or examining with a view to treatment, a person 
disease. having a venereal disease shall, at the first visit 

(a) impress upon such person the necessity for treatment until the cure 
is effected ; 


(b) instruct him in regard to the measures necessary for preventing the 
spread of the disease; and 


(c) furnish him with such other information relating to the disease as 
may be provided by the Director of Public Health. 


80. Every medical perenne registered under the Madras Medical 

. , ; egistration Act, 1914, and imcluded in a panel 

algae medical pragi- published by the Government for the purposes of this 

aom roa erate? section shall be bound, at the instance of a person 

disease. desirous of obtaining a certificate under this section 

and on payment of a fee of five rupees, to examinc 

such person, and if he finds that that such person is not suffering from a 

venereal disease, or has been cured thereof, to furnish to such person a certi- 
ficate to that effect in the prescribed form. 


Part IV. 
Power to make rules, 


81 The Government shall have power to make such rules as they deem fit 
, for the treatment of persons affected with any epide- 
e Prat mic, endemic or infectious disease and for prevent- 
rain disenade: ing the spread of such diseases and the rules may 
declare by what authority or authorities such rules 

shall be enforced and executed. 
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CHAPTER VIII. 
MATERNITY AND CHILD-WELFARE, 
Local authority to ca 82. Every Local authority shall be bound: to 


out maternity and child- carry out such measures pertaining to maternity and 
welfare measures. child-welfare as may be prescribed. 


CHAPTER IX, i 
Mosquito CONTROL» 
Prohibition of mosquito 83. (1) If the provisions of this section have 
breeding in collections of been extended to any local area, no person or local 
water. authority shall, after such extension— 


(a) have, keep, or maintain within such area any collection of standing 
or flowing water in which mosquitoes breed or are likely to breed, or 

(b) cause, permit, or suffer any water within such area to forma 
collection in which mosquitoes breed or are likely to breed, 
unless such collection has been sọ treated as effectively to prevent such breed- 


Bat r E used for catile and in frequent use shall not, until 
the contrary is proved, be deemed to be collections of water in which mosqui- 
toes breed or are likely to breed. 

‘ci The natural presence of mosquito larve in any standing or flowing 
water s be evidence that mosquitoes are breeding in such water. 


84. (1) The Health Officer may, by notice in writing, require the owner 

_ or the occupier of any place containing any collection 

Treatment of mosquito of standing or flowing water in which mosquitoes 
breeding places. breed or are likely to breed, within such time as ma 
be specified in the notice, not being less than twenty-four hours, to take su 

measures with respect io the same, or to treat the same by such physical, 

chemical or biological method, being measures or a method, approved by the 

Director of Public Health, as the Health Officer may consider suitable in the 

circumstances. 

(2) Ifa notice nnder sub-section (1) is served on the occupier, he 
shall, ın the absence of a contract, expressed or implied, to the contrary, be 
entitled to recover from the owner the reasonable expenses incurred by him in 
taking the measures or adopting the method of treatment, specified in the notice, 
and may deduct the amount of such expenses from the rent which is then, or 
which may thereafter be, due from him to the owner. 


85. Ifthe person on whom a notice is served under section 84 fails or 

refuses to take the measures, or adopt the method of 

Health Officer's powers treatment, specified in such notice within the time 

in case of default, specified therein, the Health Officer may himself take 

such measures or adopt such treatment and recover the cost of doing so from 

the owner or occupier of the property, as the case may be, inthe same 
manner as if it were a property tax. 


86. Where, with the object of preventing the breeding of mosquitoes in 
any land or building, the Government or any local 
authority, ar the owner or occupier at the instance 
of the Government or any local authority, has con- 
structed any works in such land or building, the owner for the time being as 
well as the occupier for the time being of such land or building shall prevent 
its being used in any manner which causes, or is likely to caase, the deteriora- 
tion of such works, or which impairs, or is likely to impair, their efficiency. 
87. (1) No person sliall, without the consent of the Health Offieer, inter- 
, : fere with, injure, destroy or render useless, any 
Prohibition of interfer- work executed or any material or thing placed in, 
ence with. Ret works, under, or upon any land or building, by or under the 


Protection of anti-mosqui- 
to works. 
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orders of the Health Officer with the object of preventing the breeding of 
mosquitoes therein. , - 

(2) If the provisions of sub-section (1) are contravened by any person, 
the Health Officer may re-execute the work or replace the materials or things, 
as the case may be, and the cost of doing so shall be recovered from such 
person in the same manner as if it were a property tax. 


88. For the purpose of enforcing the provisions contained in this Chapter, 
the Health Officer or any of his subordinates not below 
Power of Healh staff to the rank of Health or Sanitary Inspector may, at all 
enter and inspect premises. reasonable times, after giving such notice in writi 
as may appear to him reasonable, enter and inspect any land or building within 
his jurisdiction; and the occupier or the owner, as the case may be, of such 
land or building, shall give all facilities necessary for such entry and inspection, 
and supply all such information as may be required of him for the purpose 
aforesaid. j l . 
; CHAPTER X. 
SANITATION AND BUILDINGS. 
Part I. 
Residential Areas. 
` 89. (1) Every urban local authority shall, within one year ffom the com- 
ee mencement of this Act or within such further time as 
a ptos of residential the Government may allow jn the case of any such 
° authority, notify in the prescribed manner the locali- 
ties, divisions, wards, streets or portions of streets in its local area which shalf 
be reserved for residential purposes. 
. (2) An urban local authority may, at any time subsequent to the issue of 
a notification under sub-section (1), notify additional localities, divisions, wards, 
streets or portions of streets, as areas which shallbe reserved for residentiak 
purposes, : 

(3) A notification issued under sub-section (1) or sub-section (2) may 
declare that operations in any factory, workshop or workplace in existence at 
the time when it comes into force, or that the continuance of any offensive trade 
carried on by any person at such time, shall be subject to such restrictions, 
limitations and conditions as may be specified in the notification. 

rd i 
pare oie ae 90. (1) Before issuing a notification: under 


tor of Town-Planning tobe section 89, the local authority shall— 
obtained for notification. 


(a) obtain the approval both of the Director of Public Health and of the 
Director of Town-Planning, in regard to~- 

(i) the suitability of the areas proposed to be reserved for residential. 
purposes; and 

(ii) the restrictions, limitations and conditions, if any, proposed to be 
imposed under sub-section (3) of section89; and - 

(b) publish in the prescribed manner for general information the situa- 
tion and limits of the areas proposed to be reserved for residential purposes 
and the restrictions limitations and conditions, if any, proposed to be imposed 
under sub-section (3) of section 89, and consider all objections received by it 
within six weeks of such publication. 

CL In the event of a difference of opinion between the local authority. 
and the Director of Public Health or the Director of Town-Planning the- 
matter shall be referred to -the Government whose decision shall be final. 

. i 91. Any person aggrieved by the issue of a 
ga Psat again notifica- notification under section 89, may apea to the- 
a, f ` ` Government whose. decision shall be final. 
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; 92. Upon the issue of a notification under 
<p niegaenee of notifica- section 89, the following consequences shall ensue, 


namely :-—— 
(a) The construction or establishment of any new factory, workshop or 
workplace, or the ing 6n of any new offensive trade in the areas specified 


in the notification shall be absolutely prohibited. 

. (b) In the case of any factory, workshop or workplace in existence at 
the time when the notification comes into force or of any offensive trade in 
existence at such time, the restrictions, limitations and conditions, if any, 
specified in the notification, shall be observed in the areas aforesaid. . 

Explanation Porat work in any factory, workshop, or workplace exist- 
ing at the time when the notification under section 89 comes into force or any ` 
offensive trade carried on by any person at such time ceases to be carried on for 
àa continuous period of not less than one year, the resumption of work in such 
factory, workshop, or workplace or of such-offensive trade, as the case may be, 
shall, unless the Government otherwise order, be deemed to be absolutely prohi- 
bited under clause (a). 

Eplonation (2).—In the case referred to in Explanation (1), where the 
period exceeds six months but does not extend to one year, work in the factory, 
workshop or workplace or the offensive trade, as the case may be, shall not be 
resumed without the written permission of the Health Officer unless the Govern- 
ment otherwise order. 

93. The Government may, by notification, direct that the provisions of 

: . sections 89 to 92 shall apply to any non-urban local 

cee ter sina of ee a authority specified in such notification ; and thereupon, 

authorities. on-urban loca! the provisions of those sections shall apply to such 

authority as if it were an urban local authority and as 

if the reference to the commeficement of this Act in sub-section (1) of section 

59 were a reference to the date of publication of the notification’ under this 
section. 

Part II. 
Control over Insanitary Buildings. 


94. (1) No person shall erect a new Podins on any ground which has 

f been filled up with fecal or offensive vegetable or 

er Building aatto be offensive animal matter or upon which any such 

CPOE ONCER Sitea: matter has been deposited, unless and until the Health 

Officer certifies that such matter has been properly removed by excavation or 
otherwise, or has become or been rendered innocuous. 


(2) Against the refusal of the Health Officer to issue a certificate under 
pe peynoe (1), an appeal shall lie to the Government whose decision shall be 


95. (1) If any court, yard or passage which is used in common by the 

occupants of two or more buildings, but is not a public 

Pied pe of rates t, yard street, is not regularly swept and kept clean and free 

ee common: from rubbish or other accumulation to the satisfaction 

the Health Officer, he may cause such court, yard or passage to be swept and 
eansed 


; (2) The local authority may recover any expenses reasonably incurred 
by the Health Officer under sub-section 1 from the occupants of the buildings 
which front or abut on the court or yard, or to which the pe affords access, 
in such proportions as may be determined by the Health cer. 

96, (1) If any scars Seouiges or portion thereof appears to the Health 

3 Officer to be unfit for the purpose of human habita- 

b Deeling house gnas or tion, hė, may in cases not falling under section 46, 
aed: Ti apply to the local authority to prohibit the use there- 
of for such purpose, and such authority shall make 
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an order prohibiting the use of such dwelling house or jalan for human habita- 
tion until in the opinion of the Health Officer it is rendered fit therefor: 

Provided that. before making an order under this sub-section, the loca 
authority shall give the owner and the occupier or ear ees if any, concerned a 
reasonable opportunity of showing cause why it should not be made. ° 

(2) When any order has been made under sub-section (1), the executive 
authority shall cause a copy of the order to be communicated to the owner 48 
well as to every occupier concerned; and every such occupier shall be bound to 
cease to inhabit the dwelling house or Lae thereof, as the case may be, within 
thirty days after the communication of the order to him. 

(3) The owner of any dwelling house or portion of a dwelling house in 
respect of which :n order under sub-section (1) isin force, shall not let or 
occupy, or permit to be let or occupied, such dwelling house or portion, or any 
part thereof, as a human habitation. 


97. Notwithstanding an contained in any other Te or provision 

having eon force of law, for the time being in force, 

Back-to-back houses not no person shall, without the previous permission of the 
to be erected without per- pe P 

mission: Health Officer, erect any back-to-back houses intended 

to be used as dwelling houses and any such house the 

erection of which is begun after the commencement of this Act without such 

Derm a a be deemed to be unfit for human habitation within the meaning 

of section 


Part III. 
Abatement of Overcrowding. 
Definitions. 98, In this Part— 


(1) “tenement” means a dwelling house and includes— 


& any part ofa dwelling house which is capable of separate occupa- 
tion; 
(b) a students’ hostel under public or recognized control, 
but does not include a dwelling house or part of a dwelling house a 
ed by the owner thereof; and 
(2) “landlord” méans the immediate landlord of the occupier or occupiers 
of a tenement. f 
Duties of landlord. 99. A landlord ofa tenement— 
(a) shall maintain'it in a habitable condition; and . 
. .(b) except temporarily on occasions such as marriages and the like, shall 
not cause or permit the tenement to be overcrowded: 
Provided that no proceedings shall be instituted against the landlord i in 
of any infringement by-him of the provisions of this section, unless a 
notice in writing that the tenement is not ina habitable condition or that it is 
overcrowded, has been served upon the landlord or his agent by the Health 
Officer, and the landlord fails within such time as may be specified in such notice 
to take such steps as may be reasonably open to him for putting the tenement in 
a habitable condition or for securing the abatement of the overcrowding therein; 
as the case may be, including, if necessary, the taking of legal praceedings for 
possession of the tenement. 
a 100. The Government ae have power to make 
Power to make rules. | rules for determining— 
(a) whether a tenement or any class of tenements is or is not viatatained 
ina habitable condition within the meaning of section 99; and 
(b) whether a tenement or any class of tenements is or 18 not overcrowd- 
ed within the meaning of that section, ©... >> 
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roJa a o CHAPTER XL | S a oh 
trig í Lopeinc Houses. 


101. No person shall keep a lodging house or receive a ledger therein ades 


Lodging houses to be wea Tegistered as ‘the keeper ‘thereof under this 


Tegisiere 
Provided that a person who ptr aes before the commencement of 

this Act was keeping a lodging house shall, for a period of three months after 

such commencement, be deemed to have been registered as the keeper thereof. 


Register of lodging 102. Every executive authority shall ‘keep a 
houses. register in which shall be entered— 

(a) the full name and the place of residence of every person registered 
as the keeper of a lódging house; 

(b) the situation of every such lodging house; 

(c) the number of persons authorized to be received in the lodging house ; 
an 

(d) the full names and the places of residence of any persons who are 
to act as deputies of the keeper of the lodging house. 

103. (1) An executive authority on receiving from any person an applica- 
s Conditosvotreristraiion tion for registration, or for the renewal of his regis- 
and of renewal of registra- tration, as a keeper of a lodging house, and on pay- 
tion. ment by him of such fee, if any, as may be prescribed 
for the purpose, shall register the applicant in respect of the lodging house nam- 
ed in the application or renew his registration in respect thereof and i issue to 
him a certificate of registration or of renewal of registration: , 
- Provided that the executive authority— - 

(a) shall not register an applicant until the Health Officer haa inspected 
the premises named in the application and has recommended such registration, 
and 

(b) may refuse to register, or to renew ane registration of, an applicant 
if he is satisfied that— 

(3) the applicant or any person employed or proposed to be em loyed by 
the applicant at the lodging house as a deputy or otherwise is not a a at person, 
whether by reason of age or otherwise, to keep or to be employed at a lodging 
house; or 

(ii) the premises are not Suitable for use asa lodging house or are not 
as regards sanitation and water-supply and in other respects including ' means of 
escape in case of fire, suitably equipped for use as such; or 

(iii) the use of the premises as’ a lodging house is likely to occasion 
inconvenience or annoyance to persons residing in the neighbourhood. 

(2) The registration, or the renewal of-the registration, of a person as a 
keeper of a lodging house shall expire at-the end of the year for which it is 
granted unless, for special reasons, the executive authority considers that it 

, should expire at an earlier date, when it shall expire at such earlier date which 
shall be specified in the certificate of registration or of renewal of registration. 
3) Tf fan executive authority refuses to grant or renew registration 
under this section, he shall deliver to the aa a statement i in writing of the 
grounds on which 'his application is refu 

(4) If at any time, a person registered as the keeper of a lodging house 
applies for the removal from the register of the name of any person entered 
therein as a deputy of the keeper, or for the insertion therein of the name of any 
other person, being a person approved by. the executive authority, whom the 
keeper proposes to employ as a deputy, the executive authority shall alter the 
register accordingly and make any consequential alterations in the pattificate of 
registration. . K 

M-—-5 
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104. A person aggrieved by the refusal of an executive ‘authority to grant 
or renew registration under section 103 may appeal to 
Appeal to local authority. the local authority. 


Rules for the upkeep ane E 105, The Government shall have power to make 
houses. es— : 

' .  (@) for ‘fixing the number of persons who may be received into a lodgin 
house for the separate accommodation of the sexes therein; 7 


(b) for pete cleanliness and ventilation in lodging houses and 
requiring the walls and ceilings thereof to be lime-washed or treated with some 
other suttable preparation, at specified intervals ; oe 
l ' (c) with respect to the taking of precautions-when any case of infectious 
disease occurs in a lodging house; and . - : 


- (d) generally for the well-ordering of lodging housess 


7 


106. (1) The keeper of a lodging house shall, if so required by the execu- 

i i : tive authority, affix, and keep- affixed and undefaced 

Notice to be affixed out- and legible, a notice with the words “Registered lodg- 

side the lodging house. ing house” in some conspicuous place on the outside 

of the house: k i 

(2) The keeper of a lodging house and every other person having the 

care or taking part in the management thereof shall at all times allow the execu- 

tive authority, the Health Officer or any other person authorized by the execu- 

tive authority or Health Officer in this behalf, to have free access to all parts of 
the house. : : “ ? 


107. When the registered keeper of a lodging house is convicted of any 

See y offencé under this Chapter or under section 64 or a 

. Carre euan of registra- rule or by-law applicable to him made under this Act, 

Hon by Court, the Court by which he is convicted may cancel his 

registration as a lodging house-keeper and may order that he be disqualified for 
such period as the Court thinks fit for being again registered as such keeper. 


` 


`` CHAPTER XII. 
Foon CONTROLa 


Prohibition of sale- of 
anasund food 108. (1) No person shal!— 


--(@),sell, expose or hawk about for sale, or keep, store or prepare for sale, 
any animaltintended for human: consumption which is diseased, or the flesh of 
any anjmal which has died on account of natural causes; or 


(È) sell, expose or hawk about for sale, or keep, store, manufacture or 
prepare for sale, any food or drug intended for human consumption which is 
ane .for such purpose or is unwholesome. te pete ` : 


(2) In any prosecution under sub-section (1), the Court shall, unless 
and until the contrary is proved, presume— : 


(a) that any animal found in the possession of a person who is in the 
habit of keeping animals of that class for sale for human consumption, has been 
kept by such person for sale, and j 

“+, ; (b). that any food or drug found in the possession of a person who is 
in the habit of keeping, storing, manufacturing or prepa such food or drug 
for gals. for human consumption, has been kept, stored, manufactured or pre- 
pared by such person for sale, 7 


« 
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109, (1) Any EER te eee pele ns acts mentioned in subsection 
l ; f .of section 108 or in clauses (a) to (d) of 
_antomest for commas section (1) of section 3 of the Madras Prevention of 
108, through others. _Aduiteration Act, 1918, through others employed by 
f $ him, whether the latter be adults or children,-shall be 
liable to punishment for such act as if he had himself done the same, f th 
(2) lf a child under seven years of age does any of the acts Seii 
the employer of the child, or the parent or other person having te ee aa 
custody of the child, as the case may be, shall be liable to punishment for such 
act as if he had himself done the same. ; 


110- No person shall knowing! 
Flesh of dead animal not ; : f y consume the 
n aaa animal not fleshof any animal which has died on account of 
: : natural causes. = £ 


* Explanation.—It shall be no defence to a prosecution under this sition 
that the flesh was consumed as a matter of custom, or as a- matter of Tight om 
account of services rendered in removing dead cattle, or on any other ground 


111. (1) No person shail bring into any local area, without the a 
Car 3 Meas in writing of the Health Officer thereof, oleh at 
3 Upper meatintolocal any crimes ee ee ee the local area other- 
wise than in a slaughter-house maintai i 

by the Government or by a Jocal authority. aintain’d.oF licensed 

(2) Any flesh brought into the local area in contravention of sub- i 
(1) may be seized by the Health Officer or any officer or servant ar ihe leat 
authority authorized by him in that bebalf, and sold or otherwise disposed’ of 
as the Health Officer may direct; and in case of sale, the sale-proceeds shall be 
credited to the funds of the local authority. . ' 

(3) Nothing in thig section shall be deemed to apply to— ' 

(a) cured or preserved meat, or ; 

b) flesh or meat carried through any local area for cof ; 
outside the limits thereof and not stored anywhere within juch ETATE 
course of transit, or 

c) flesh or meat brought into the local area by any person for immedi 
domestic consumption and not for sale: : i 3 ediaté 

Provided that the local authority may, by public notice, direct ; 
rovisions of this section shall apply to cured or preserved meat Seay sees 
description or brought from any specified place. : T 


112. The Health Officer may, without notice, enter any place at any A 
; by day or by night, where any article of food is bei 
Power of Health Offcer manufactured, prepared Bed ing 
foenter premises used for A n, pDTEpared, Xpo or stored for sale 
tood hada, ae inspect such article and any utensil or vessel 
ae, used for manufacturing, preparing or containing the 
113, (1) The Health Officer may, at any ti 
FRA 4 : time 
eee Eee of exdmine any person engaged in selling, orin ne Aran 
disease handling food: turing or preparing for sale, or in any manner what- 
soever Randine any article of food intended for sale 
(2)- If on such examination the Health Officer finds that such person ie 
suffering from, or harbouring the germs of, any infectious disease, such person- 
ghall not take part in selling any article‘of food or in manufacturing, rib 
or in any manner handling any article of food intended for sale, until the pea 
Officer certifies in writing that he is free from infection from such disease. 


Investigntion of diseases 114. (1) If the Health Offi : | 
ee oes dairy , 2 e cer has reason to 


* 
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(a) that any person within the local area over which he has jurisdiction 
is suffering from an infectious disease attributable to milk or dairy produce 
suppled within such area, or 


(b) that the consumption of any milk or dairy pro luce supplied within 
such local area is likely to cause any person therein to suffer from an infectious 


the Health Oficer may require the person supplying the milk or dairy produce 
to furnish within such time as may be fixed by the Health Oficer, a complete 
list of all dairies (whether situated within or outside the limits of the local area) 
from which that person’s supply of milk or dairy produce is derived or has been 
derived during the six weeks immediately preceding. 


(2) If such supply or any part of such supply is obtained, not directly 
from a dairy but through some othcr person, the Health Oficer may make a 
similar requisition upon such other person. 


(3) Every person oa whom-any requisition is made under sub-section 
(1) or sub-section (2) shall be bound to comply therewith. 


“ 115. (1) The Health Officer may inspect any dairy referred to in section 
, -> 114 and the milch-cattle and the employees therein, 
‘Inspection of dairy by andif,” on such. inspection, the Health Officer is of 
Health Officer. opinion that any infectious disease is caused, or is 
likely to be caused, by the consumption of the milk or dairy produce supplied 
from such dairy, he may make an order prohibiting the supply of any milk or 
dairy produce for human consumption from such dairy. 
; eye order made under sub-section PA shall be forthwith cancelled 
by the Health Officer on his being satisfied that the milk supply has been chang- 
ed, or that the employees objected to by him have ceased to work at the dairy, ` 
or that the cause of infection has been removed. 
. (3) lf an order made under sub-settion (1) or cancelled under sub- ' 
section (2) relates to a dairy situated outside the limits of the local area, the 
Health Officer shall also inform the local authority within whose jurisdiction the 
dairy is situated. A : : 
i (4) When an order is made under sub-section (1), the Health Officer 
may either— . i 3 
(a) permit the milk or other produce of the dairy, after being boiled or 
treated in such other manner as he may direct, to be sold or usedas animal 
food, subject to any reasonable restrictions he may impose, or 
(b) cause such milk or dairy produce to be destroyed. 


. (5) No person shall sell or supply any milk or dairy produce in contra- 
- -yention of the provisions of this section. 


CHAPTER XIII. 


FAIRS AND FESTIVALS. 


“Notification of feirsand | 116. (1) The Government may, by notifica- 
festivals by Government. tion— 


“+ (a) declare that any local area or part of a local area in which a fair or 
festival is to be held shall, for the purposes of this Chapter, be a notified fair 
or festival centre, for such period as may’ be specified in the notification; and 


(b) define the limits of the area which shall, for the purposes aforesaid» 
‘be the ‘site for the fair or festival. 


(2) The provisions of this Chapter shall apply only to fairs and festivals 
„n connexion with which a notification under sub-section (1) has been issued. 
i : 
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117. (1) The Government, or the local authority with the approval of the 
ee Government, may by notification impose, during a 
Pi Soa rigim er on period to be specified in the notification,a tax on 
ways. 5oy mand awter persons leaving by inland waterways a notified fair or 
festival centre or any place within such distance 
therefrom as may be specified in the notification. TS 
(2) Every such notification shall specify the rates at which the tax shall 
be levied: can 
Provided that the tax shall not exceed four annas in the case of passen- 
gers leaving by steani vessels, and two annas in the case of passengers leaving 
by other vesseis including ferry boats. f 
(3) The Government shall have power to make rules regarding— 
(83 the collection of the tax; a 
(b) the ascertainment of the expenses incurred in collecting the tax; 
(c) in case the tax is collected by any authority (other than the local 
authority ccncerncd) or any person, the payment of the proceeds of the tax 
after deducting the expenses of collecting the same, to the local authority; 


(d) in the case referred to in clause (c), the returns and the information 
to be furnished by the authority or person collecting the tax to the local 
authority concerned, and the decision of disputes between the authority or 
person aforesaid and such Iccal authority ; and 

(e) the decision of disputes between two or more local authorities. 

118. (1) The Goverrment, or the local authority with the approval of the 

f Government, may, by notification, levy tolls on any 

Levy of tolls on vehicles. a a ae than a motor vehicle) or any animal 

entering a notified fair or festival centre, for such period, at such 1ates, and 
subject lo such exemptions, as may be specified in the notification. 

2) The Government shall have power to make rules regarding— 

a) the collection of tolls; 

b) the composition of the tolls payable by any person; 

(c) the seizure, detention, and disposal of any vehicle or animal in res- 
pect of which toll 1s not paid; 

(d) the duty of the police to assist persons authorized to collect tolls, and 
the powers of the police in that behalf; and 

(e) the penalties to be imposed in case of evasion of tolls or of resistance 
to the seizure and detention of any vehicle or animal in respect of which toll is 
not paid. i 
119. (1) The person or authority in charge of any fairor festival shall, 

, . not less than sixty days before its commencement, 

None o be given of fair intimate to the executive authority or Health Officer 
SENG of the local authority concerned, or in case the fair 
or festival is to be held within the jurisdiction of more than one local authg- 
rity, to the executive authority of Health Officer of each of the local authorities 
concerned, the date of the commencement of such fair or festival, and the period 
for which it will last. - Faa 

(2) The person or authority in charge of the fair or festival stall also 
furnish such other particulars relating to the fair or festival as may be called 
for by the executive authority or Health Officer of the local authority or any 
of the local authorities concerned. . 

120. The local authority within whose jurisdicticn a fair or festival’ is 

À held, or if it is held within the juriedicticn of two or 
Sanitary arrangements, more local avthorities, eny person or committee 
ete, appoinjed by such local authorities jointly, shall make 
provision for— Bina 

(1) the demarcation and preparation of the site of the fair or festival; 
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(2) the clearing and draining of the site; ; 


_(3) the disposition of the several parts of the fair or festival, including 
the alignment of roads within the site; , 


_ (4) the supply in sufficient ‘quantities of water fit for drinking and 
cooking purposes for the use of persons resorting to the fair or festival and the 
proper preservation of such water; 


(5) the accommodation of pilgrims and visitors, to such extent as may 
be practicable ; 


(6) the lighting of the fair or festival site; 


(7) the supply by suitable persons of wholesome food, at reasonable 
tates, and in sufficient quantities, to persons resorting to the fair or festival and 
the proper supervision and inspection of all food prepared or offered for sale or 
stored or in course of transit within the fair or festival site; 


(8) the collection, removal and disposal of refuse, rubbish and sewage; 


(9) the supply and maintenance of suitable latrines for the use of 
persons resorting to the fair or festival; ` 


(10) the detection and segregation of cases of infectious disease and the 
prevention of the introduction and spread of such diseases; 


(11) the employment of ee medical staff, the provision of medical 
Telief, and the furnishing of hospital accommodation both for general and iso- 
lation purposes; and 


(12) such other purposes as may be prescribed. 


121. The arrangements mentioned in section 120 shall be executed under 
the supervision and control of the Health Officer 
concerned, or if the fair or festival is held within the 
jurisdiction of more than one local authority, under 
the supervision and control of the Health Officer of one of such local authori- 
ties designated by the person or committee referred to in section 120, or in case 
no Health Officer is so designated, under the supervision and control of the 
Health Officers concerned within their respective local areas. s 


122. (1) The Health Oficer, òr a Health or Sanitary Inspector of the 
local authority or of any of the local authorities con- 
cerned, or any officer of the Government or of any 
such local authority appointed by the Government in 


„Health Officer to super- 
vise the arrangements. 


Power to enter and seize 
tnwholesome food. 


this behalf, may— f 
' __ (a) enter and inspect any building or shop in the fair or festival site, 
which is a source of food-supply ; 


(b) for the purpose of inspection, have access to any source of water- 
supply on such site or within such distance therefrom as the Government may, 
y general or special order, determine ; and 


(c) seize any food prepared or offered for sale or stored or in course of 
transit within the fair or festival site which, he has reason to believe, is un- 
wholesome or unfit for human consumption, and destroy the same forthwith, if, 
in his opinion, such food is of a perishable nature or the value thereof ‘does 
not exceed three rupees. 


(2) (a) Any officer seizing any food under clause (c) of sub-section (1) 
shall, if it is not destroyed under that clause, report the seizure to such authority 
or person as may be prescribed’ in that behalf. 


-` (b) If the authority or person aforesaid is of opinion that the food is 
unowholesome or unfit for human consumption, such authority or person may, 
by order in writing, direct the food to be destroyed; and any expenses incurred 
in this behalf (including the cost, if any, of analysing the food or a sample 
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thereof) shall be recoverable from the person from whom the food was seized, 
asit it were a tax due from him to the local authority or any. of the local 
authorities concerned. ` . 


(c) If the authority or person aforesaid is of opinion that such food is 
wholesome and fit for human consumption, the food shall be returned to the 
person from whom it was seized; and the cost, if any, of analysing the food or 
.a sample thereof shall be borne by the local authority or local authorities 
concerned. ve . 

123. (1) The local authority may, in cases of emergen with the sanc- 

, ’ - tion of the District Collector; depute any person to 

Oep of building, enter upon, occupy and use, without having recourse 

etc, required in connexion to the provisions of the Land Acquisition Act, 1894, 
with fair or festival. P ae a * 

_ any land or any building not being a dwelling-house 
in the notified fair or festival centre which in the opinion of the Health Officer, 
is required and is suitable for any purposes connected with the fair or festival, 
such ‘ag the construction of pilgrim-sheds, water-sheds, hospitals, segregation-. 
sheds, latrines, and the like: z 


Provided that if the land or building is occupied, notice shall be given ih 
writing to the occupant or be conspicuously affixed on such land or building, not 
less than twenty-four hours before it is entered upon. 

(2) The owner or lessee of,such land or building shall be entitled to 
compensation for any damage or expenses incurred, and to a reasonable rent 
for the period during which it had been occupied or used for'any of the 
pupone, referred to in sub-section (1). - Such compensation and rent shall be 

ed by the District Collector. 7 


' (3) The local authority shall, when any such land or building ceases to 
be occupied or used for any of the purposes aforesaid, cause it to be thoroughly 
disinfected and cleansed. f f 


124. (1) The Health Officer may, by notice in writing, require the owner 
: of, or other person having control over, any. source 
Control over private of water-supply situated on the fair or festival site, 
sources of water-supply. or within such distance therefrom as the Government 
may by general or special order determine, to close or-distinfect such ‘source 
within a specified time if, in the opinion of the Health Officer, it is likely to 
éngender or cause the spread of disease amongst persons resorting to the fairor 
festival. j - 


(2) If the owner or person aforesaid fails or neglects to comply with 
any notice issued under sub-section (1) within the time specified therein, the. 
Health Officer may himself take the necessary action; and the whole of the 
expenses incurred in doing so or such part thereof as the Health Officer may 
determine to be reasonable, shall be recovered from such owner or person as,if, 
it phe due from him to the local authority or any of the local authorities 
concerned. 


125. (1) The owner or occupier.of a house, not being a lodging house 

oa registered under Chapter XI, situated in any notified 

Licensing. Of anue to fair or festival site shall not, for purposes of gain, 

Fc ortatak n to accommodate in the house visitors to the fair or 

` . festival, without obtaining a licence in that behalf 

from the executive authority or the Health Officer of the local authority or any 
of the local authorities concerned. 


. ` This provision shall not apply to tenancies from month to month or for a 
period exceeding one month. ae f eis 

7 (2) Every application for a licence under sub-section’ (1) shall be, in 
writing, shall contain such information as may be’ required by thé authority to” 
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whom it is addréssed, and shall be accompanied by such fee as may be prescribed 
for the grant of the licence. ' ` 

(3) (a) If itap to the executive authority or the Health Officer, as. 
the case may be, that the house is suitable for accommodating visitors to. the 
fair or festival, he may issue a licence, in the prescribed form and subject to the 
prescribed conditions, for the accommodation in the house of such number of 
visitors as may,'in his opinion, be conveniently received therein, having regard 
to the number of persons resident in the house, whether ag members of the 
family or as servants of the owner or occupier. 

. (b) The licence shall also specify— . 
' (i) the maximum number of persons (residents and visitors) who may 

be accommodated in the house at any one time; and 

(ii) the date until which it shall remain in force. 

(4) If the authority granting the -licence is satisfied that the licensed 


house has, subsequent to the grant of the licence, become unfit for the accom- - 


modation of visitors, or if the licensee is convicted of any offence punishable- 
under this Chapter, such authority may revoke the licence or, at his discretion, 
may suspend the licence for such period or until the fulfilment of such condition, 
as.he may specify. ' 


CHAPTER XIV. 
FINANCE. 


126. If in respect of any fair or festival, any tax or toll is levied under 

7 seciion 117 or section 118 of this Act, or under 

aeann oe erends pi, section 116 df the Madras District Municipalities Act,. 

levied in respect of faire 1920, or section 110 of the Madras Local Boards Act, 

and festivals. 1920, the local authority shall have power to spend 

the proceeds thereof in connexion with the fair or 

festival or for the benefit generally of the local area concerned, in such manner 
as the Government may, by general or special order, authorize. 


127. (1) Every municipality shail earmark not less than 30 per cent. of 

its income from all sources other than Government 

rants, for expenditure on the advancement of public 

ealth in its local area, including expenditure on 

medicial relief, and every district board or panchayat 

y shall similarly earmark not less than 124 per cent. of 

its income from such sources: i r ; 

Provided that the Government may, for financial or other reasons, vary 

the provisions of this sub-section to such extent.as they may think fit in the case- 
of any municipality or district board or any panchayat or class of panchayats. 

: (2) (a) The Government may, by notificat’on, authorize any local autho— 
rity or class of local authorities to incur expenditure on any public health pur- 
pose specified in the notification, notwithstanding anything contained in the Act. 
under which such local authority or authorities have been constituted.’ 


Earmarking of revenue 
eae autnenley for p 

expenditure of public 

health.. i 


". (b) Any expenditure incurred by.a- local authority, which is authorized’ 
by clause (a) shall be taken into account for the purposes of sub-section (1). 


CHAPTER XV. 
Rutzs, By-Laws, PENALTIES, ETC. 


128. (1) The Government shall, in addition to the rule-making powers. 

p bas eonferred on them by any other provision contained 

make ale, ts in this Act, have power to make rules generally to- 
i , carry out the purposes of this Act. 

. (2) In particular and without prejudice to the generality of the power 

conferred by sub-section (1), the Government may ‘make rules— l s 
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. (a) with reference to all matters expressly required, or allowed, by this 

Act to be prescribed ; and ma P 

a} regulating the situations in which sanitary conveniences for the use 

of the public shall be constructed by a local authority, and the number of such 
sanitary conveniences. 


129. (1) In making a rule under section 81, the Government may provide 
that a breach of such rule shall be punishable with im- 
risonment which may extend to three months or with 
e or with both. ? 
(2) In making a rule under any other provision contained in this Act, 
the Government may provide that a breach of such rule shall be -punishable— 


_ (i) with fine which may extend to one hundred rupees, and in case of a 
continuing breach, with fine which may extend to thirty rupees for every day 
during which the breach continues after conviction for the first breach; or 

(ii) with fine which may extend to twenty rupees for every day during 
which the breach continues after receipt of notice from the executive authority 
or the Health Officer to discontinue stich breach. $ 


130. (1) The power to make rules under 
PE a aa bias nie Hetccahall be subject. te" diet Sollownig seng 
(a) A draft of the rules shall be published in the Official Gazette. 
(b) Such draft shall not be further proceeded with until six weeks after 
such publication or until such later date as the Government may appoit. 
(2) All rules made under this Act shall be published in the Official 
Gazette and upon such publication shall have. effect as if enacted in this Act. 


131. Any local authority may make by-laws, not inconsistent with this Act 
or the rules made thereunder or with any other 


Penalty for breach of 
rules. i 


“By-laws by local authori- 


Hes. Hee for carrying out all or any of the purposes of this 

132. In making a by-law, the local authority 

Breach of by-laws. may provide that a breach thereof shall be punisha- 
ble— 


(a) with fine which may extend to fifty rupees, and in case of a continu- 
ing breach with fine which may extend to fifteen rupees for every day during 
which the breach continues after conviction for the first breach, or 


(b) with fine which may extend to ten rupees for every day during which 
the breach continues after receipt of notice from the executive authority or the . 
Health Officer to discontinue such breach. 


133. In regard to by-laws made by a local 


Procedure for making or i : : 
sitering by-laws: ng authotity under sections 131 and 132, the following 


Fe eaten shall apply, namely :— 
(a) in case the local authority isthe Corporation of Madras, sections- 
352, 353, 354 and 356 of the Madras City Municipal Act, 1919; ‘. 


2 in case the local authority is a municipality constituted under the 
ae istrict Municipalities Act, 1920, sections 309, 310 and 311 of that Act; 
an > 

(c) in case the local authority is a local board constituted under the 
Madras Local Boards Act, 1920, sections 204, 205 and 205-A of that Act. 


Peali 
Bot ae pee 134. (1) Whoever— 


-. (e) contravenes ‘any of the provisions of this Act specified in the first. 
and second columns of Schedule I; or ere : 
~ M6 
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- (b) contravenes any rule or order made under any of the ' provisions so 
specified sor : 

(c) fails to comply with any direction lawfully given to him, or any 
requisition lawfully made upon him, under or in pursuance of any of the said 
provisions . s 
shall be punished with fine which may extend to the amount mentionedin that 
behalf in the fourth column of the said Schedule. i 

- (2) Whoever after havıng been convicted of— 


(a) contravening any of the provisions of this Act specified in the first 

and second columns of Schedule II; or ' g 
- (b) contravening any rule or order made under any of the provisions so 
specified ; or : 3 i 

(c) failing to comply with any direction lawfully given to him, -or any 
requisition lawfully made upon him, under or in pursuance of any of the said 
provisions ; 
continues to contravene the said provision or the said rule or order, or continues 
to fail to comply with the said dicection or uisition, shall be punished for 
each day after the previous date of conviction during which he continues so to 
offend, with fine which may extend to the amount mentioned in that behalf in 
the fourth column of the said Schedule. 

Expldnation.—The entries in the third column“of Schedules I and IT 
headed ‘Subject’ are not intended as definitions of the offences described in the 
provisions specified in the first and second columns thereof, or even as abstracts 
of those provisions, but are inserted merely as references to the subject dealt 
with therein. . f 


135. Every person who prevents the executive authority or the Health Officer 

or any person to whom the executive authority ‚or the 

P onal for peas Health Officer has lawfully delegated his powers of 
S OG er authority entering on or into any land or building, from exercis- - 

ing his lawful power of entering thereon or there- 

into, shall be punished with simple imprisonment for a term which may extend 

to one month, or with fine which may extend to five hundred rupees, or with 


Miscellaneous. 


136. Any decision of the Health Officer against 
Appeal against decisions which an appeal is not otherwise provided for in this. 
of Health Officers a shall be subject to such ap as may be prescrib- 
x . s ed. ve 
137. (1) When. any notice is required to be 
, Method of serving giyen by this Act, or by any rule, by-law, regulation 
noteer or order made under it, such notice shall be given— 

(a) by giving or tendering the notice to such person; or 

(b) if such person is not found, by leaving such notice at his last known 
place of abode or business or by giving or tendering the same to’some adult 
member or servant of his family; or i 

(c) if'such person does not reside in the local area and his address 
elsewhere is known to the executive authority, by sending the same to him by 
post, registered; Or i . 

(d) if none of the means aforesaid be available, by „affixing the same in 
some conspicuous part of such place of abode or business. 

(2) When the pei1son is an owner or occupier of any building or land, it . 
shall not be necessary to name the owner or occupier in the notice, and in the 
case of joint owners-and occupiers it shall be sufficient to serve it on, or send it 
to, one of such owners or occupiers. ‘ i RA 
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138. No person shall be tried for any offence against the provisions of this 

; Act, or of any rule, or by-law made under it, unless 

. Cognizance of offences complaint is made within three months of the com- 

against the Act. mission of the offence by the police, or the executive 

authority or the Health Officer, or by a person expressly authorized in this 
behalf by the local authority, the executive authority or the Health Officer: 


Provided that nothing contained in this section shall affect the provisions 
of the Code of Criminal Procedure, 1898, in regard to the power of certain 
Magistrates to take cognizance of offences upon information received or upon 
their own knowledge or suspicion. 


139. Any police officer who sees a person committing an offence against 
Bowen Or pelle dee any of Tl ae a of thig Act or of any rule or Ae 
omcers law made thereunder, may arrest such person, if his 

PER onendera 86 name and address are unknown to the officer and 
such person on demand declines to give his name 


and address or gives a name and address which the officer has reason to believe 
to be false. 


140. (1) The executive officer of a local authority or any member af the 
Biles BES fredie public health establishment of a local authority not. 
offer. andi public— health below the rank of Health or Sanitary Inspector, who 
. staf to arrest offenders S¢€3 8 Person committing any of the offences specified 
against Act, etc. in sub-section (2} in the’ area over which the local 
authority hag jurisdiction, may arrest such person, if 
his name and address are unknown to the executive officer or member aforesaid 
and such person on demand declines to give his name and address or gives a 
name and address which such officer or member has reason to believe to be falase. 
Any person so arrested shall be handed over to the officer in charge of the 
nearest police station as expeditiously as possible. 4 


(2) The offences referred to in sub-section (1) are— 


(a) offences aga any of the provisions of this Act or of any rule or 
by-law made thereunder; and 


(b) offences falling under any of the provisions of the Acts mentioned 
below, if such provisiotis aré in force in the area over which the local authority 
has jurisdiction— ; 

(i) Chapters VII to XIII, both inclusive, of the Madras City Municipal” 
Act, 1919, read with section 357 of that Act and Schedules VII and: VIII thereto ; 

(4i) Chapters. VII to XIIL,- both inclusive,- .of-the Madras District 
Municipalities Act, 1920, read with section 313 of that Act and Schedules VII 
and I thereto; P , ER 

(iii) Chapters VIII to XI, both inclusive, of the Madras Local Boards 
Act, 1920, read with section 207 of that Act and Schedules VIII and IX thereto; 

(iv) sections 53 and 73 of the Madras City Police Act, 1888; 

(v) clauses Me and (11) of section 3 and sections 4 and 10 of the Towris 
Nuisances Act, 1889; arid i 


(vi) section 5 of the Madras Prevention of Adulterhtion Act, 1918. 
Persons arrested not to 141. No person arrested under section 139 or 

be detained unnecessarily. section 140 shall be detained in custody— 

(a) after his true name and address have been ascertained, or 

(6) for a longer period than under all the circumstances of the case is 
reasonable; and such period shall not, in the absence of the special order of a 
Magistrate, whether having jurisdiction to try the case or not, exceed twenty- 
four hours, exclusive*of the time necessary for the ‘journey of such person to 
the-Court-having_jurisdiction-to try.the-case. ~-=- -— -e—a -=> -- - - re 


‘é . 
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142. (1) No suit, prosecution or other proceeding shall lie, against any 
: local authority or any executive authority of a local 
authority, or against the Government or any officer or 
: servant of a local authority or of the Government, or 
against any person appointed under section !2 of this Act, for any act done or 
purporting to be done under this Act without the previous sanction of the 
Government. i 
(2) No local authority or executive authority of a local authority, no 
officer or servant of any | authority or of the Government and no person 
appointed under section 12o0f this Act, shall be liable in respect of any such act 
in any civil or criminal proceeding if the act was done in good faith in the 
course of the execution of duties or the discharge of functions imposed by 
or under this Act. 


143. Any executive authority of a local authority or any officer or servant 
: a of alocal authority or of the Government, or any 
ET for malicious. peison appointed under section 12 of this Act, who- 
TREP T RRINE maliciously abuses any powers conferred on him by 
or under this Act, shall be oboi with imprisonment which may extend to 
one year or with fine which may extend to one thousand rupees or with both. 
Explanation.—No prosecution shall be instituted under this section with- 
out the previous sanction of the Government. 
144. If any provision relating to public health contained in any other: - 
, enactment in force in the Province of Madras is 
Art A override otber repugnant to any provision contained in this Act, the 
S S latter provision shall prevail and the former provision 
shall, to the extent of the repugnancy, be void. 
145. If-any difficulty arises in giving effect to the provisions of this Act, 
ware the Government, as occasion may require, may, by 
ae ower to remove diffcul- order, do anything which appears to them necessary 
= for the purpose of removing the difficulty. 


_ Bar of suits and prosecu- 
tions to certain cases. 


SCHEDULE I. 
Ordinary Penalties. 
[See section 134 (1).] 








Section Sub-seciion Subject. Fine which may 
or clause. | be imposed. 
(1) (2) (3) ° (4) 
24 (1) Failure of the owner or other person having | Fifty rupees. 


control to obey or comply with the direc- 
tions contained in a notice requiring to 
keep any well, etc, in good repair, to 
cleanse it, or protect, etc. 
26 Jwner of new dwelling house occupying or |Fifty rupees. 
permitting its occupation withputa sup- 
p'y of wholesome water. 
28 (1) Failure to comply with notice to provide |Fifty rupees. 
efficient drainage. 
29 Failure to comply with notice requiring to |Fifty rupees. 
oera house drain with an outside 
fain. 
30 .. Failure on the part of the owner of land to |One hundred ` 
wo comply with notice requiring a drain for | rupees. 
a hat on the land : 
31 vs Failure to comply with notice for paving |Fifty rupees. 
or raising the. level of any court, , 
ete. j = 
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Section Sub-section Subject.  ı Fine which may 
or clause. i be imposed. 
(1) (2) (3) (4) 
32 (D) Unlawful construction of cesspool or con-} Fifty ropees. 
: : struction of cesspool on undpproved site 
i (2) Failure to comply with notice requiring! Fifty rupees. 
` removal or closure of cess-pool. 
33 we Occupy or permitting occupation of} One hundred 
new building without drain. Tupecs. 
34 an Letting out sullage or sewage into a street,| Fifty rupees. 
eic. ` 
35 “a Discharging injurious refuse, etc, into a} One hundred 
draia. ‘ Tupecs 
36 Polluting water-course .J One hundred 
trupees 
38 ie ‘| Constructing or reconstructing a building} Fifty rupees. 
intended fur human habitation without a 
sanitary convenience. 
39 : Failure to comply with notice regarding| Fifty rupees. 
rovision of sanitary conveniences or 
trines. 
40 (1) Failure to construct and maintain latrines| Fifty rupees. 
; in the prescribed manuver. 
(2) Failure to comply with notice regarding| Fifty rupees. * 
removal or improvement of latrines. 
Q) Cansing injury to latrines Fifty rupees. 
44 ze Failure to comply with notice to abate Fifty rupees. 
nuisance. 
45 Failure. to comply with Magistrate's order] One hundred 
: srohibiting the Page of a bouse or build-| rupees. 
ing. 
5i @ Depositing filth, rubbish, ete.,'in streets. Twenty-five ru- 
pees 
(2) Easing or permitting a member of thej Twenty-five ru- 
` family to ease in a street, etc. pees. 
(3) Failure to cover excreta with earth Five rupees. 
56 i Failure to give information regarding Five rupees. 
existence of certain infectious diseases. 
57 (2) Failure to comply with notice prohibiting} One hundred 
the use of unwholesome water rupees. 
59 Exposing other persons to infection .| Twenty-five ru- 
pees. 
60 (a) Infected persons carrying on trade in arti-| Fifiy rupees. 
cles of food. 
(b) Infected persons engaging in other occupa-| Fifty rupees. 
tions without permit 
64 a Sure ta to give information of notified! Ten.rupees. 
isea 
67 Failure to close lodging houses, etc. ..f One hundred. 
rupees. . 
68 Sending infected clothes to a laundry or] Fifty rupees. 
depositing infected articles in a recepta- 
, cle for refuse matter 
9 (1). (2), (3) | Using or permitting use of public convey-| Fifty rupees. 
and (5). ance by an infected person 
70 Letting or sub-letting of infected building| Fifty rupees. 
without a permit oe 
71 on Exposing other persons to infection Fifty rupees. 
72 (1) Failure to comply “with notice forbidding Fifty rupees. 
work in infected premises. 
73 Une DIA Sete on pubic libraries by in-| Fifty rupees, 
74 ` W, Pe (4) Sey in apene ‘of dead body of an in-| Fifty rupees, 
fected person or allowing others unne i 











(1) and (3) 


















or infringing Conditions of licence. 
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Section. Sub-section Subject. Fine which may 
or clause. : , be imposed. 

PO aie ee ee ER ee (2) (3) (4) 

74—~conid. Genel” o a to come into contact with it, etc. 
~ ete 

75 Failure to comply with order prohibiting} One hadea 
asremblages of 50 or more persons. rupees. 

77 (1) Failure to take steps for the destruction of] Twenty rupees. 

, Tats, mice, etc. 

O) Failure to comply with the notice for the Fifty rupees. 
destruction of rats, mice, etc. 

79 te Failure to give instructions to the person| Twenty rupees. 
having venereal disease and failure to] , 
furnish the required information. 

4 (1) Failure to comply with notice mane Fifty rupees. 

: steps to be taken against bree 
mosquitoes. 

86 Permitting the deterioration of works re- Two hundred 
lating to prevention of the breeding of| ‘fupees. 
mosquitoes. 

87 (1) Injuring or destroying anti-mosquito| Five hundred 
works. rupees 

92 (a) Construction of factories, workshops, etc., vee thousand 
in residential areas. 

(b) Failure of factories, workshops, etc., to Five hundred 

comply with restrictions imposed. jupes 

94 i Illeg rection of building on insanitary| Tw hundred 
ground Pipecs 

95 (2) and @) Failure to cease to inhabit a dwelling house| Two hundred 
declared unfit for human habitation or] rupees. 
perms nne int to be let or occupied as a 
dwelling 

97 ee Constructing back-to-back houses without} One hundred 
permission. rupees. 

99 (a) Failure to maintain a tenement ina habit-| Fifty rupees. 
able condition. 

(6) Causing or permitting a tenement to be Fifty rupees. 
overcrowded. : 

101 à Keeping a lodging house or receiviug a| One hundred 
lodger without registration. . rupees. 

106 A Failure to affix notice ` Ten rupees. 

(2 Refusal to allow free access tothe execu-| One hundre 
tive authority, etc. to allparis of the} rupees. 
lodging house. 

108 (1) Selling, etc., unsound meat or food -| One hundred 

rupecs. 

109 z Selling, etc., unsound meat or food through One” hundred 
others. rupees. 

110 x Consuming the flesh of any animal which] One hundred: 
has died of natural causes, rupees 

1 (1) Unlawfully importing meat from outside! One hundred 

, the local area. rupees. 

113 (2) Infected person carrying on trade, etc., ir | One hundred 
artıcles of food. ‘| rupees. ° 

114 Failure to furnish information regarding Fity rupees. 
Nee of supply of milkor dairy 

u 

115 . (5) Failure to to comply with the order prohibit-| Two hundred 
ing the sipply of milk or dairy produce.| rupees. 

119 Failure to inform the proper authority} Fifty rupees. 
about the date and other particulars re- 
garding fair or festival 

124 Failure to comply with notice to close or| One hundred 
disinfect source of water-supply. rupees. 

125 Accommodating visitors without licence! Fifty rupees. 
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SCHEDULE II. a 


Penalties for continwing breaches. 


[See section 134 (2).] 
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Section. 


(1) 


è ÈS BS RR RRE 


U 
“yt 





. Sub-section 
or clause. 


(2) 


t 


Subject. 


(3) 


sy, 


1 

Failure of the owner or other person 
baving control to obey or comply with 
the directions contained in the notice 
requiring to keep any well, etc. in good 
repair, to cleanse it or protect, etc. 

Continuing to occupy a dwelling house or 

- to permit its occupation without a supply 
of wholesome water. 

Failure to comply with notice to provide 
efficient drainage. 

Failure to comply with notice requiring to 
connect a house drain with an outside 
drain, 

alee oe ne part of the owner of land to 
comply with notice requiring a drain for 

fo on the mand. ac nee 
ailure to comply with notice for pavi 
or raising the Tevel of any court, Sard, 
etc. ` 

Failure to comply with notice requiring 
removal or closure of cesspool. 

Letting out sullage or sewage into a street, 
etc. ’ 

Discharging injurious refuse, etc, into a 
drain. 

Polluing water-course i 

Constructing or reconstructing a building 
ifiterided for human habitation without a 
sanitary convenience. 

Failure to comply with notice regarding 
rovision of sanitary conveniences or 
atrines. i 

Failure to comply with notice requiring 
removal or improvement of latrines. 

Failure to comply with notice to abate 
nuisance. g 

Failure to comply with Magistrate’s order 
prohibiting the use of a house or build- 
in 


Failure tocomply with notice prohibiting 
the use of unwholesome water. 

Exposing other persons to iffection ° .. 

Infected persons carrying on trade in 
articles of food. : 

Infected persons engaging in other occupa- 
tions without permit. 

Failure to close lodging houses, etc. 

Exposing other persons to infection —.. 

Failure to comply with notice forbiddin 
work in infected premises. 

Failure to take steps for the destruction of 
rats, mice, etc. š i 
Failure to comply with notice for the de- 
struction of rats, mice, etc. F 
Failure to comply with notice requirin 

steps to be taken against the breeding o 
mosquitoes. 


Fine which may 
‘be imposed. 


(4) 





Ten rupees. 


Ten rupees, 


Ten rupees. 


Ten rupees. 
Twenty rupees. 
Ten rupees. 


Ten rupees. | 
Ten rupees. 
Twenty rupees. 
Ten rupees. 
Ten rupees, 
Ten rupees. 


Ten rupees, 


Ten rupees. 


Twenty rupees.. 
Twenty rupees. 


Five rupees. 
Ten rupees. 


en rupees. 


.. [Twenty rupees. 


Ten rupees. 
Ten rupees. 


Five rupees. , 
-Five rupees. 


Ten rupees. 


ne 


` 





* a 
` 
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a tr 
Section. Sub-section ‘Subject. Fine which may 
or clause. eee Hse be imposed. 
(1) (2) (3) (4) 
‘ \ 
92 (a) Construction of factories, workshops, etc. awe hundred 
7 in residential areas. pees. 
(b) Failure of factories, workshops, etc., to One hundred 
sud (Gy. | Ballute to cease ts takai odeli bodie EEG arak 
96 (2) and (3) ailure to cease to i it a dwelling ouse ifty rupees. 
, declared unfit for buman habitation; or - 
permitting it to be let or occupied as a 
dwelling house. 
97 Constructing back-to-back houses without | Twenty-five 
permission. rupees. 
99 (a) Failure to maintain a tenement ina habit- |Twenty rupees. 
able condition. 
(b) Causing. or’ permitting a tenemént to be |Twenty rupees. 
em overcrowded. : - 
101 ; Keeping a lodging house or receiving a {Fifty rupees. 
lodger without registration. i - 
106 (1) Failure to afix notice . [Five rupees. 
(2) Refusal to allow free access to the execu- Fifty rupees. 
tive authority, etc, to all parts of the 
lodging house. 
108 (1) Selling, etc, unsound meat or food Twenty rupees. 
109 se Selling, etc, unsound meat or food through Twenty rupees. 
others. 
© iB (2) Infected person carrying on trade, etc, in |Twenty rupees. 
articles of food: 
115 (5) Failure to comply with the order probibit- Fifty rupees. 
ing the supply of milk or dairy produce. 
124 ne Failure to comply with notice to close or {Twenty-five 
> disinfect source of water-supply. rupees. 
125 (1) and (3) | Accommodating visitors without licence or |Twenty rupees.- 


infringing conditions of licence. 





THE MADRAS PREVENTION OF ADULTERATION (AMENDMENT) 


~ 


ACT, 1939. 


Act No. IV or 1939. 


[13th Morch, 1939. 
An Act further to asad the Madras Prevention of Adulteration Act, 


1918, for a certain purpose. 
WHEREAS it is expedi 


ent further to amend the Madras 


Preventton of 


Adulteration Act, 1918, for the purpose hereinafter appearing ; It is hereby enact- 


ed as follows :— 


Short titie. 


Amendment of section 19, 
‘Madras Act ITI of 1918. 


1. This Act may be called Taz Mapras Perr- 
VENTION OF ADULTERATION (AMENDMENT) ACT, 


1939. 


2. For the proviso to section 19 of the Madras 
Prevention of Adulteration Act, 1918, the following 


proviso shall be substituted, namely : — 


“Provided that a prosecution in respect of, an offence under section “6A 
may be commenced at any time after the ‘vendor gives notice of his intention to 
plead the warranty by way of defence under the first proviso to sub-section (2) 


of section 6 and before the 
prosecution against the vendor 18 


disposed of.” 


of three months from the date on which the 
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THE MADRAS ELECTRICITY DUTY. ACT, 1939. 





Act No. V or 1939. 
[20th March, 1939. 


An Act for the levy of a duty on certain sales of electricah energy effected by 
licensees in the Province of Madras. 

WHEmREAS it is expedient to levy a duty on certain sales of electrical energy 

effected by licensees in the Province of Madras; It is hereby enacted as follows :— 


Short title, extent. and 1. (1) This Act may be called Taz Mappras 
commencement. Execrraiciry Dury Act, 1939. 
(2) It extends to the whole of the Province of Madras. 
(3) It shall come into force on such date as the Provincial Government 
may, by notification in the Official Gazette, appoint. 
; 2. In tbis Act, unless there is anything repug- 
Dehftions. nant in the subject or context— BENENE 


(a) ‘energy’ means electrical energy; 


(b) ‘licensee’ means any Unghie including a company or a local authority 
licensed under Part II of the Indian Electricity Act, 1910, to supply energy, 
or any person including a company or a local authority who has obtained the 
sanction of the Provincial Government under section of that Act to supply 
energy; and 

(c) ‘prescribed’ means prescribed by rules made under this Act. 


3. (1) Save as otherwise provided in sub-section (2), every licensee in 

the Province of Madras shall pay every month to the 

oe a > aay Cf Provincial Government in the prescribed manner, a 

Retay. ii duty calculated at the rate of six pies per unit of 

energy, on and in respect of all sales of energy 

effected by the licensee during the previous month, at a price of more than two 
annas per unit i 

(2) A licensee shall be exempt from duty under sub-section (1) in any 
month if the total sales of energy effected by him in the previous month, at 
whatever price, did not exceed 16,666 units: 

Provided that if at the end of any financial year, it is found that the 
total sales of energy effected by the licensee in such year, at whatever price, 
were not less than 200,000 units, the licensee shall pay the duty in respect of 
any month or months comprised in such year in which the sales of energy effected 
by him did not exceed 16,666 units. 


(3) Where a licensee holds more than one licence, duty shall be calculated 
and levied under this section separately in respect of each licence, 


to keep books of account 4. Every licensee shall-— 
and to submit returns. . 
(a) keep books of account in the prescribed form; and 
(b) submit returns showing the units of energy supplied and the amount 
of the duty payable in respect thereof, to such officer, in such form, and at 
such times as may be prescribed. 
5. (1) The Provincial sas te may, by Bioeng in the Official Gazette, 
: appoint ecti cers to inspect the books of 
Inspecting Officers, seas eae be kept by eas under clause 
(a) of section 4. ; : 
M—7 
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(2) Officers so CnES shall perform such duties and exercise such 
powers as may be prescribed, for the purpose of carrying into effect the provi- 
sions of this Act and the rules made thereunder. : 

(3) Every such officer shall be deemed to be a public servant within the 
meaning of section 21 of the Indian Penal Code. 

6. Any duty due under this Act which remains unpaid, shall be recoverable 

R td as an arrear of land revenue, or by deduction from 

ScOyeTy ot duty, amounts payable by the Provincial Government to the 

licensee. 

7. (1) Any licensee may, with the previous sanction of the Provincial 

i Government and subject to such conditions as they 

„Licensee to reimburse may impose, recover from any person or class of persons 

AAR consumer 10 to whom energy is sold at a price of more than two 

annas per unit, the duty which falls to be paid by 

the licensee in respect of the energy so sold or any part of it, as may be deter- 
mined by the Provincial Government. 

Ex planation.—The duty recoverable from any person under this sub-section 
shall not be deemed to be part of the price charged for the energy by the licensee. 

(2) The licensee may, for the purpose of sub-section (1), exercise the 

wer conferred on a licensee by sub-section (1) of section 24 of the Indian 
Plectricity Act, 1910, for the recovery of any charge or sum due in respect of 
energy supplied by him. 

Penalties. 8. If any licensee— 


(a) fails to keep books of account or to submit returns as required by 
section 4, or 

(b) intentionally obstructs an Inspecting Officer appointed under section 
5 in the performance of his duties or the exercise of his powers under this Act 
and the rules made thereunder, 
he shall be punished with fine which may extend to fifty rupees. 

9. (1) The Provincial Government may make 
Power to make rules. ites to carry out the purposes of this Act. 
_ (2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for— 

(a) the time and manner of payment of duty under section 3; F 

(b) the form of the books of account required to be kept under clause 
(a) of section 4; 

(c) the times at which, the forms in which, and the officers to whom, the . 
returns required by clause (b) of section 4 should be submitted ; 
: go) the duties and powers of.[nspecting Officers appointed under section 

; an 

(e) any other matter for which there is no provision or insufficient pro- 
vision in this Act and for which provision is, in the opinion of the Provincial 
Government, necessgry for giving effect to the purposes of this Act. 

(3) In making a rule under sub-section (1) or sub-section (2), the Pro- 
vincial Government may provide that a breach thereof shall be punishable with 
fine not exceeding fifty rupees. : 

(4) The power to make rules conferred by this section shall, except on 
the first occasion of the exercise thereof, be subject to the condition of the 
ra made after previous publication for a. period of not less than one 

. mon 


vi oF 1939] THE MADRAS SALES OF MOTOR SPIRIT TAXATION ACT. 51 


THE MADRAS SALES OF MOTOR SPIRIT TAXATION ACT, 1939. l 





Act No. VI or 1939. 
[20th March 1939. 
An Act to provide for the levy of a tax on retail sales of motor spirit in the 
- Province of Madras. 

-WHEREAS it is expedient to provide for the levy, of a tax on retail sales 

of motor spirit in the Province of ai It is hereby enacted as follows :— 
Short title, extent and 1. This Act may be called THz Mapras 
commencement, SALES BS OTOR SPRIT Taxation Act, 1939. 

(2) It extends to the whole of the Province of Madras. ` 

(3) This section shall come into force at once, and the rest of this Act 
shall come into force on such date as the Provnicial Government may, by noti- 
fication in the Official Gazette, appoint. 

n 2. In this Act, unless there is anything repug- 
Detinitiong, nant in the subject or context— 

(a) “Governament treasury” means a nay or sub-treasury of the 
Provincial Government and includes any office, b or agency of the Reserve 
Bank of: India, transacting treasury business for the Provincial Government; 

(b) “importer” means any person who imports motor spirit into British 
India; 

‘(c) “motor spirit” means any substance which by itself or in- admixture 
with other substances is ordinarily used directly or e to provide -reason- 
ably efficient fuel for automotive or stationary internal combustion engines, and 
includes petrol, diesel oil and other internal combustion oils, but does not in- 
clude kerosene, furnace oil, coal or charcoal; 

A “petrol” means dangerous petroleum as defined in the Petroleum 
Act, 1934; 

(e) “prescribed” means prescribed by ‘rules made under this Act; 

(f) “retail dealer” means any person who sells or keeps for sale motor 
spirit for the purpose of consumption by the person by whom or on whose 
behalf it is or may be purchased; 

(g) “retail sale” means a sale of motor spirit by a retail dealer for the 
purpose of consumption by the person by whom or on whose behalf it is er may 
be purchased, and the expression “sell in retail” shall be construed accordingly ; 
an 

(h) “wholesale dealer” means any person who sells motor spirit, or 
keeps motor spirit for sale, to dealers in such spirit, for the purpose of trade. 

- Explanation—A sale of motor spirit by a co-operative society, or a.club, 
a firm or any association to one of its members for consumption is a retail gale 
within the meaning of clause (g). 

3. (1) Subject to the provisions of this Act, there shall be levied on all 
retail sales of motor spirit effected after the com- 
Faynicit ot ie mencement of this Act, a tax 

in the case of petrol,—at the rate of one anna and six pies per gallon, and 

in the case of any motor spirit other than petrol,—at the rate of six pies 


per gallon 
and such tax shall be payable by the person effecting the sale: 

Provided that the Provincial Government may from time to time by noti- 
fication fix any other rate at which the tax shall be payable: 


Provided further that mo such notification shall come into force until ap- 
proved by a resolution of the Legislative Assembly. 


- — d 
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(2) Where any retail dealers obtain their supplies of motor spirit from 
an importer or a wholesale dealer, it shall be open to the Provincial Govern- 
ment, by agreement with the importer or wholesale dealer, to levy from him in 
advance the tax which may be payable by the retail dealers under sub-section 
(1) on the sale by them of the motor spirit and the provisions of this Act 
relating to the assessment and recovery of tax shall, subject to such condi- 
tions as may be agreed upon, apply to the importer or wholesale dealer accord- 
ingly. d 

(3) No tax shall be levied under this Act on the sale of any motor spirit 
in respect of which such tax has already been paid. 


4. (1) No person shall, after the commencement of this Act, carry 

Registration of importers °? business in motor spirit as an importer or as a whole- 

and dealers. sale or retail dealer at any place in the Province unless 
he has been registered as such under this Act: 


Provided that persons carrying on business at the commencement of this 
Act shall be allowed two months from such commencement to get themselves 
registered under this Act. 


Explanation—Where a person has more than one place of business, 
whether in the same town or village or in different towns and villages, he shall 
get himself registered separately in respect of each such place of business. 


(2) (a) No importer or wholesale dealer shall, unless also registered as 
a retail dealer under this Act, sell motor spirit for consumption or sale in the 
Province to any person other than an importer or a wholesale dealer or a retail 
dealer, registered as such under this Act. 


(b) No retail dealer shall use or transfer for consumption any motor 
spirit stocked by him without its being included in his accounts and in the next 
return of retail sales submitted by him under section 5 (b). 


(3) Application for registration as an impoiter or a wholesale dealer or 
a retail dealer under this Act shall be made in such form and to such authority 
as may be prescribed. ; ' 

(4) Registration may be made subject to such conditions, if any, as may 
be prescribed, including, in the case of an applicant for registration as a retail 
dealer, the making of such deposit or the furnishing of such security as the 


registering authority may consider necessary to ensure the due payment of the 
tax which may from time to time be payable by him. 


(5) No person including a company or firm registered as an importer, 
a wholesale dealer or a retail dealer, shall carry on the business of public trans- 
port requiring the use of motor spirit. 

(6) Any registration under sub-section (1) may be suspended or cancell- 
ed by such authority, for such reasons, and in such manner, as may be prescrib- 
ed. 


EEn T Y a 5. Every retail dealer in motor spirit shall in 


and submit returns. respect of each place where he carries on business— 
(a) keep books of account in the prescribed form; and 
(b) submit every month to the District Collector and to such other officers 
as may be prescribed, a return in the prescribed form and before the prescribed 
date, showing— 
(i) the quantity of motor spirit received by him during the preceding 
onth ; 
i (ii) the quantity sold by him during such month; and 
(ii) such other particulars as may be prescribed. 
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6. Along with the return referred to in clause (b) of section 5, the retail 
Receipt for payment of dealer shall furnish a receipt from a Government trea- 
tax to be furnished along sury for the amount of the tax due in respect of the 
Reems; motor spirit sold by him in retail during the preced- 
ing month,.according to the return. 
7. (1) If no return is saan by a retail dealer under clause (b) of sec- 
og tion 5 in respect of any month before the date pre- 
Sir Cont Seam erbed in hat behal or af the! return da submited 
cases and recovery there- without receipt for the full amount of the tax due as 
of, required by section 6, or if the return submitted 
appears to the District Collector to be incorrect or incomplete, the District 
Collector shall, after making such inquiry as he considers necessary, determine 
the amount of the tax due from such retail dealer in respect of such month and 
the amount go determined less the sum, if any, already paid by him shall be paid 
by the retail dealer into a Government treasury within fourteen days after 
demand is made therefor: 

Provided that before taking action under this sub-section, the retail dealer 
shall be given a reasonable opportunity of proving the correctness and complete- 
ness of his return. 

(2) In default of payment within the period aforesaid, the amount of tax 
due shall be recovered from the person from whom the tax is due as if it were 
an arrear of land revenue. 

Obligation of importers 


and wholesale dealers to 
keep books of account and 8. Every importer or wholesale dealer, shall— 


submit returns. 

(a) keep books of accounts in the prescribed form; and 

(b) submit every month to the District Collector and to such other officers 
as may be prescribed, a return in the prescribed form and before the prescribed 
date, showing— 

~ (4) the quantity of motor spirit received by him in the preceding month, 

(#) the quantities of motor spirit supplied by him during such month to 
other importers, wholesale dealers or retail dealers, specifying the name and 
address of each importer, wholesale dealer or retail dealer, the quantities sup- 
plied to him, and the dates on which the supplies were made, and 

(äi) such other particulars as may be prescribed. 

9. (1) All accounts and vouchers relating to stocks, purchases, sales and 
Powers of chen aad deliveries of motor spirit kept by importers, whole- 
fan gale dealers and retail dealers and the stocks of motor- 
spirit with them shall be open to inspection by such 

officers as the Provincial Government may authorize in that behalf. 

(2) Any such officer shall have power to enter and search any building, 
vessel, vehicle or place where any importer, wholesale dealer or retail dealer 
carries on business or keeps any stock of motor spirit. 

Penalties. 10. Any person who— : 

(a) carries on business in motor spirit as an importer, a wholesale dealer 
or a retail dealer at any place without getting himself registered as required by 
sub-section (1) of section 4 or when his registration in respect of such place is 
mot in force, or 

(b) fails to keep books of account as required by clause (a) of section 5 
or of section 8, or 

(c) fails to submit any return as required by clause (b) of section 5 or 
of section 8 on or before the prescribed date, or submits an incorrect or incom- 
plete return, or fails to submit a receipt for the full amount of the tax due as 
required by section 6, or 


~ 
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(d) fails to pay the tax due from him within the time allowed, or 

(e) fraudulently evades the payment of any tax due under this Act, or 

(f) acts in contravention of any of the provisions of this Act, 
shall on conviction by a Presidency Magistrate or a Magistrate of the first class, 
be liable to a fine which may extend to one thousand rupees and where ¢he breach 
is a continuing one, to a further fine which may extend to fifty rupees for eve 
day after the first during which the breach continues. : 


11. The motor spirit in respect of which an 
Motor spirit liable to con. Offence against this Act is committed and any rec 


fiscation in certain cases. tacle in which such spirit is contained shall be liable 
to confiscation. 


12. (1) When in any case tried by a Magistrate, the Magistrate decides 
Confiscation how order- that anything is liable to confiscation under section 11, 
he may, after hearing the person, if any, 
any right thereto and the evidence, if any, which he 
produces in support of his claim, order confiscation or may give the owner au 
option to pay such fine as the Magistrate deems fit in lieu of confiscation. 


(2) When an offence against this Act has been committed but the offender 
ig mot known, or cannot be found, or when anything liable to confiscation under 
this Act and not in the possession of any person cannot be satisfactorily account- 
ed for, the case shall be inquired into and determined by the prescri officer 
who may order such confiscation: 

Provided that no such order shall be made until the expitation of one 
month from the date of seizure of the things intended to be confiscated or with- 
out hearing the persons, if any, claiming any right thereto, and the evidence, if 
any, which they produce in support of their claims. - 

13. (1) Any officer of the Provincial Government specially empowered by 

them in this behalf may issue a warrant for the arrest 

a Ben ete: Or f any person whom-he has reason to believe to have 
i committed an offence against this Act. . 

(2) All warrants issued under this section shall be executed in accord- 
ance with the provisions of the Code of Criminal Procedure, 1898, by a police 
officer, or if the officer issuing the warrant deems fit, by any other person. 

Power of entry and search 14. Any officer of the Provincial Government 
without warrant. specially empowered by them in this behalf may— 

(a) enter and search any building, vessel, vehicle or place in which he 
has reason to believe that any motor spirit liable to confiscation under this Act is 
kept or concealed ; ae: a 

(b) seize any motor spirit and any receptacle which he has reason tu 
believe to be liable to confiscation under this Act; and 
: (c) detain, search and arrest any person whom he has reason to believe 
to be guilty of any offence against this Act. 

$ : 15. The provisions of section 61 of the Code of 
rocedure for arrest with- Criminal Procedure, 1898, shall apply to all arrests 
-~ out warrant : app 
i without warrant made under section 14. 


16. Every officer employed by the Provincial Government or by any local 
body shall be bound to give immediate information at 
the nearest police station or, if so required by any 
general or special order issued by the Provincial Gov- 
ernment, to the nearest Excise officer of rank not below that of Sub-Inspector, 
of all hreaches of any of the provisions of this Act which may come to his know- 
_ ledge; ‘and all such officers shall be bound to take all reasonable measures in 
their power to prevent the commission of any such breaches which they may 
know or have reason to believe are about or likely to be committed... 


Offences to be reported, 
etc 
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17. (1) Every officer of the Excise, Police or Land Revenue Deena 

P fi bocce not below such rank as may be prescribed, all, with- 

ower of investigation. | in the area for which he is appointed, have power to 
investigate all offences against this Act. 

(2) -Every such officer shall, in the conduct of such investigation, exer- 
cise the powers conferred by -the Code of Criminal Procedure, 1898, upon an 
officer in charge of a police station for the investigation of a cognizable offence: 

Provided that if such officer is of bpinion that there is mot sufficient evi- 
dence or reasonable ground of suspicion to justify the forwarding of an accused 
to a Magistrate, or that the person arrested may be discharged with a warning. 
such officer shall release him on his executing a bond, with or without sureties, 
to appear if and when so required before a Magistrate and shall make a full 
report of the case to the District Collector. 


: 18. (1) All offences Agane this Act shall be 
(2) Any officer empowered under section 17 shall have power to a 
bail in accordance with the provisions of the Code of Criminal Procedure, 
to any person arrested without warrant for an offence against this Act. 


19. When anything has been seized by an officer exercising powers under 
section 17, such officer, after such inquiry as he con- 
siders necessary— 

(a) if it appears that such thing is required as evidence in the case of 
any person arrested, shall forward the thing € to the Magistrate to whom such 
person is forwarded or for his appearance before whom bail has been taken; 


(b) if it appears that such thing is liable to confiscation but is mot requir- 
ed as evidence as aforesaid, shall send the thing with a report of the particulars 
of the seizure to the prescribed authority; and 

(c) if no offence appears to have been committed, shall return the thing 


to the person from whose pera it was taken and shall report to the pre- 
scribed authority accordingly 


Procedure on seizure. 


20. (1) The prescribed authority may accept 

Power to compound of- from any person who has committed or is reasonably 

ences, ' suspected of having committed an offence against this 
Act, by way of composition of such offence— 

(a) where the offence consists of a sale of motor spirit in contravention 
of this Act or of the evasion of any tax payable under this Act, in addition to the 
tax payable by him under section 3, a sum of money not exceeding five hundred 
rupees or double the amount of the tax payable, whichever is greater and 

(b) in other cases, a sum of money not exceeding five hundred rupees. 

(2) On the payment of such sum of money and the tax, if any, payable 
under section 3, to the prescribed authority, the accused person shall be dis rg- 
ed, the property seized, if any, shall be released and no further proceedings shall 
be taken against such person or property in respect of such offence. 

21. (1) No E shall take Han ce, OI 
Cognizance of offences. any offence against this A 
. (i). except upon the complaint or report of ce District Collector or - other 
prescribed authority, or f 

(#) except upon his own knowledge or suspicion. 

(2) Except with the sanction of the Provincial Government, no Magis- 
_ trate shall take cognizance of any offence against this Act, unless the prosecution. 

is instituted within six months from the date on wick the offence is er to 
have been committed: : 
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Provided that nothing contained in this sub-section shall apply to any case 
governed by section -23. f . 

22. (1) No suit, prosecution or other proceeding shall lie against any offi- 

i : cer or servant of the Provincial Government, for any 

of certain proceed- act done or purporting to be done under this Act, 

i without the previous sanction of the Provincial Gov- ' 


ings 
ernment. : 

(2) No officer or servant of the Provincial Government shall be liable in 
respect of any such act in any civil or criminal proceeding, if the act was done 
in good faith in the course of the execution of duties or the discharge of func- 
tions imposed by or under this Act. 


23. No suit shall be instituted against the Crown and no suit, prosecution 
Bie and _ or other proceeding shall be instituted against any 
roar te for certain officer or servant of the Provincial Government in 
pete and prosecutions, respect of any act done or purporting to be done under 
this Act, unless the suit, prosecution or other proceeding is instituted within six 
months from the date of the act complained of. 
24, (1) Any person aggrieved by any order passed under this 
A Act, not being an order passed by any Court or Magis- 
ppeal, trate, may appeal— 
(a) in case such order is passed by a District Collector, to the Board of 
Revenue, and ‘ 
(b) in any other case, to the District Collector. 
_ (2) The appellate authority may, after giving the appellant an opportunity 
of being heard, pass such orders on the appeal as such authority thinks fit. 
(3) Every order passed in appeal under this section shall, subject to the 
powers of reviston conferred by section 25, be final. - 
25. The Board of Revenue may, at any time, call for and examine the record 
Revision. of any order passed by, or any proceedings recorded 
by, any officer or person under this Act, for the pur- 
pose of satisfying itself as to the legality or propriety of such order, or as to the 
regularity of such proceedings, and may pass such order in reference thereto as 
it thinks fit. 
Nothing contained in this section shall apply to the orders or proceedings 
of any Court or Magistrate, 


P ' 26. (1) The Provincial Government may make 
POSE to cee Tues. tules to carry out the purposes of this Act. 
(2) Ap and without prejudice to the generality of the foregoing 
power, such rules may provide for— 
(a) all matters expressly required or allowed by this Act to be prescrib- 
(b) the regulation of the sale of motor spirit for the purpose of -enforc- 
ing the provisions of this Act; i 
(¢) the duties and powers of inspecting and other officers appointed or 
authorized to exercise any powers under this Act, and the procedure to be fol- 
lowed by such officers; ` 
(d) the form in which, and the time within which, appeals under section 
24 may be preferred; and 
Ce) any other matter for which there is no provision or no sufficient pro- 
vision in this Act ahd for which provision is, in the opinion of the Provincial 
Government, necessary for giving effect to the purposes of this Act. - 
_ |. (3) In making a rule under sub-section (1) or sub-section (2), the Pro- 
vincial Government may provide that a breach thereof shall be punishable with 
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fine which may extend to one thousand rupees and, where the breach is a con- 

tinuing one, with further fine which may extend to fifty rupees for every day 
after the first during which the breach continues. 

(4) The power to make rules conferred by this section shall, except on 

. the first occaion of the exercise thereof, be subject to the condition of the rules 

being made after previous publication for a period of not less than four weeks. 


27. All rules made and notifications issued under this Act shall be publish- 

eae ed in the Official Gazette and upon such publi- 

seas oiui and cation, shall have effect as if enacted in this 
Act. 


28. If any difficulty arises in giving effect to the provisions of this Act 

or the rules made thereunder, the Provincial Govern- 

Power to remove difi- ment may, as occasion may arise, by order, do any- 
eae thing which appears to them necessary fọr the pur- 
pose of removing the difficulty. 


THE CANALS AND PUBLIC FERRIES (AMENDMENT) ACT, 1939. 





Act No. VII or 1939. 
[20th March, 1939. 
An Act further to amend the Canals and Pubhc Ferries Act, 1890, for certains 
purposes. 
WHEREAS it is expedient further to amend the Canals and Public Ferries 


Act, 1890, for the purposes hereinafter appearing; It is hereby enacted as 
follows :— 


Short title and commence- 1. (1) This Act may be called THE CANALS AND 
ment. Pusric FERRIES (AMENDMENT) Act, 1939. 
(2) It shall come into force on the 1st day of April, 1939. 


ak : 2. For section 10 of the Canals and Public Fer- 
4 Substitution pray sec- ries Act, 1890 (hereinafter referred to as the said 
ioe Fe a , Madras Act), the following section shall be substituted, 
namely -— 
Power to provide for 


management of ferries and u inci : Tene 
er Fea d ates CE ae 10. (1) The Provincial Government may 


(a) provide for the management of any public ferry, or 


(b) authorize any person to convey passengers, animals, vehicles or goods 
across a channel by means of vessels at any public ferry, or 

(c) assign the management of any public ferry to a local board or munici- 
pal council. : : 

(2) All vessels used by a person authorized under clause (b) of sub-section 
(1) shall be licensed, and the Provincial Government may fix the fees payable for 
such licence. 

(3) In the cases referred to in clauses (a) and (b) of sub-section (1), the 
Provincial Government may levy tolls at such rates as they may fix upon passen- 
gers, animals, vehicles and goods conveyed across the ferry. 

(4) Where under clause (c) of sub-section (1), the management of a 
public ferry is assigned to a local board or municipal council, the local board or 
municipal council may levy tolls upon passengers, animals, vehicles and goods 
conveyed across the ferry at such rates as it may, subject to the control of the 
Provincial Government, fix. All moneys received by the local board or munici- 
pal council from the tolls levied by it under this sub-section shall form part 
of its funds. ' a 

M—8 
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(5) A notice in English and in the language of the district specifying the 
tolls leviable at a ferry under sub-section (3) or sub-section (4), as the case may 
be, shall be exhibited to public view on each side of the ferry.” 


Amendment of section 11, 3. In section 11 of the said Act, the words “or 
Madras Act II of 1890. public ferry” ‘shall be omitted. f 
‘Amendment of section 14, 4. To section 14 of the said Act, the following 


Madras Act II of 1890. proviso shall be added, namely :— 


“Provided that any ferry rent due to a local board or municipal council shall 
be recovered as if the same were a tax due to the local board or municipal council.” 


5. All tolls levied immediately before the commencement of this Act at any 

Se public ferry the management of which has been 

ran on ie irt assigned to'a local board or muncipal council, shall be 

deemed to have been levied, with effect from such 

commencement, by the local board or municipal council concerned under sub- 
section (4) of section 10 of the said Act as amended by this Act. 


THE MADRAS TOBACCO Sarena eh OF SALES AND LICENSING) 
ACT, 1939. 





Act No. VIII or 1939. 
f [4th June, 1939. 
An Act for the levy of a tax on the sale of tobacco and the licensing of trade 
therein inthe Province of Madras. 

WaeEreas it is expedient to provide for the levy of a tax on the sale of 
tobacco and the licensing of trade therein in the Pro- 
vince of Madras; It is hereby enacted as follows :— 

AEAN 1. (1) This Act may be called THz Mapras 

Short title, extent and Togacco (TAXATION OF SALES AND LICENSING) ACT,- 
commencement, 1939. 

(2) It extends to the whole of the Province of Madras. f 

(3) This section shall come into force at once, and the Provincial Govern- 
ment may from time to time by notification in the Official Gazette apply all or any 
of the remaining provisions of this Act to the whole or any portion of the Pro- 
vince of’ Madras from such date as may be specified in the notification, and may 
cancel or modify any such notification. 

See 2. In this Act, unless there is anything repugnant 

Definitions. in the subject or context— 

(1) “broker” or “commisston agent” means a person who in the ordinary 
course of his business negotiates and makes contracts for the sale or purchase of 
. tobacco for others; 

(2) “Collector” means the Collector of the district and includes any per- 
son appointed by the Provincial Government under section 15 to exercise all or 
any of the powers or to perform all or any of the duties of a Collector under this 
Act; 


Preamble. 


(3) “Commissioner” means a member of the Board of Revenue or other 
officer appointed by the Provincial Government to exercise the powers and per- 
form the duties of the Commissioner under this Act; 

(4) “grower” means a person who grows tobacco in the Province of 
-Madras, his own labour or by that of the members of his household or of 
his servants, or by tenants, but does not include a firm or association registered 
under the Indian Companies Act, 1913, which grows tobacco, or an association of 
-growers registered or deemed to be registered under the Madras Co-operative 
Societies Act, 1932; 


‘S 
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“(5) “leaf” includes the stalks and stem of the tobacco plant; ` 


(6) “licensee” means any person to whom a licence is granted under „this 

Act; ý . 

(7) “Magistrate” means a Presidency Magistrate, a Magistrate of the 
first or second class, or a Magistrate of the third class specially authorized in this 
behalf by the District Magistrate ; 

i (8) “manufactured tobacco” means cigars, cheroots, cigarettes, cigarette 
` tobacco, pipe tobacco, bidis and snuff, but does not include any preparation or 

mixture of tobacco intended for a further process of manufacture ; 

(9) “manufacturer” means a person who manufactures by machinery or 
manual labour “manufactured tobacco” or any preparation or mixture of tobacco 
intended for a further process of manufacture; 

.. (10) “place” includes a house, building, shed, bunk, shop, tent, vehicle, and 
vessel ; è 
(11) “prescribed” means prescribed by rules made under this Act; 

. (12) “retail dealer” means a person licensed to sell tobacco in retail under 
the provisions of this Act; 

(13) “retail sale” means a sale of tobacco for the purpose of consumption by 
the person by whom or on whose behalf it is or may be purchased and the ex- 
pression “sell in retail” shall be construed accordingly: 

Provided that any sale of tobacco by a retail dealer shall be presumed to be 
a retail gale unless the retail dealer concerned proves that the sale was not a 
retail- sale. 

(14) “sale” or “selling” includes any transfer otherwise than by way of 
gift; . 

Explanaiton—wA sale by a co-operative society or a club, a firm or any 
association to its members is a sale within the meaning of this clause. 

(15) “tobacco” includes manufactured tobacco, cured and uncured 
tobacco, any preparation or mixture of tobacco, and the leaf of the tobacco plant; 

(16) “Tobacco Officer” means any person appointed under section 16; 

(17) “tobacco revenue” means revenue derived or derivable from any tax, 
fee, fine or confiscation levied, imposed or ordered, and all sums accruing to the 
Provincial Government, under the provisions of this Act; 

(18) “turnover” means the aggregate amount for which tobacco is sold, 
whether for cash or for deferred payment or other valuable consideration ; 

(19) “wholesale dealer” means a person who buys or sells tobacco for the 
purpose of trade or manufacture; - i 
` (20) “wholesale sale” means a sale of tobacco to traders in, or manu- 
facturers of, that commodity for the purpose of trade or manufacture, and the 
expression “sell wholesale” shall be construed accordingly; and 

(21) “year” means the financial year. : 

3. (1) Save as provided in this Act, no person shall sell or expose for sale 

ro any manufactured tobacco in retail or sell tobacco in 

Piaya au of any form wholesale or otherwise carry on business as 

bacco without licence. = Wholesale dealer, manufacturer, broker or commis- 

sion agent except under the authority, and in accordance with the terms and 
conditions, of a licence granted by the Collector under this Act: 

Provided that a grower may, without licence or restriction, sell as leaf any 
eas grown by him, or grown and cured by him for the purpose of marketing 
it as leaf. 7 ae 

Explanation I—The supply of tobacco by a club to its members or by a 
hotel to its guests or customers on payment of any price, fee or subscription, is a 
sale of tokacco within the meaning of this sub-section. 


. 
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Explanation II.—The sale by a manufacturer of tobacco uea by 
him, whether by wholesaJe sale or by retail sale, is a sale of tobacco within the 
meaning of this sub-section. 

(2) A licensed wholesale dealer, manufacturer, broker or commission 
agent shall mot sell manufactured tobacco in retail, unless he has been granted a 
separate licence ag a retail dealer. 


4, (1) Every retail dealer shall pay a tax in eae year on his retail sales 
ax on turnover of reta] Of manufactured tobacco at the rates specified below 
and wholesale dealers. in respect of his turnover as determined in accordance 
with the rules made under sub-section (3): 
(a) If such turnover does not exceed 


two hundred rupees ac Six rupees, 
(b) If such turnover exceeds two 
hundred rupees but does not ex- ‘ . 
ceed four hundred rupees wa Twelve rupees. 
(c) If such turnover exceeds four 
hundred rupees xs Three per cent. on the first four hundred 


rupees of the turnover and ten per cent. 
on the remainder of the turnover. 


(2) Every wholesale dealer shall pay a tax in each year on his wholesale 
sales of manufactured tobacco at the rate of two per cent. calculated on his turn- 
over as determined in accordance with the rules made under sub-section (3): 

Provided that the tax under this sub-section shall not be levied on any 
person who prepares manufactured tobacco of value not exceeding one thousand , 
rupees in a year for the purpose of supplying to wholesale dealers. 

(3) The turnover and tax mentioned in sub-section (1) and sub-section (2) 
shall be determined, assessed and collected in accordance with such rules as may 


be made in that behalf. s 
5. (1) No fee shall be levied for the grant of a retail dealer’s licence. - In 
Tiene Tees respect of every licence granted to a wholesale dealer, 


manufacturer, broker or commission agent, there shall 
be levied on the licensee an annual fee as specified in the table below :— 


Fee. 

(i) Any wholesale dealer who sells or buys 
tobacco leaf or uncured or any 
preparation or mixture of tobacco 
(not being manufactured tobacco) for 
trade therein or for conversion into 

manufactured tobacco is One hundred 

rupees. 


Provided that the Collector may issue a 
licence to any person who deals on a 
small scale— 
(a) if his turnover is estimated at less 

one thousand rupees per . 

anmum . on a fee of five 
rupees per annum, 

(b) if his turnover is estimated at one 
thousand rupees or above, but at less 

than three thousand rupees ‘a on a fee of ten 
rupees per annum, 


oe 


(ii) Any other wholesale dealer, not be- 

ing a manufacturer governed by : 

item (iii) below ae Fifty rupees. 
Gü) (a) Any manufacturer to wlos 

SwA the Factories Act, 1934, 

applies or has been extended and in 

whose Aipa 200 or more workers 

are working or were working on any l , 

day of the preceding twelve moths, za One hundred 

rupees. . 
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(b) Any other manufacturer to whose Fee. 
premises the Factories Act, 1934, 
applies or has been extended .. - ai Fifty rupees. 


(c) Any manufacturer to whose premis- 
es the Factories -Act, 1934, does dyhete. 
not apply, and has not been ex- 
tend à 


; ar i . es Two rupees. 
(iv) A broker or commission agent .. sz Fifty rupees. 


Provided that any wholesale dealer or manufacturer being a wholesale 
dealer, who pays a turmover tax under sub-section (2) of section 4 shall for 
each licence granted to him under item (i), (ii), (iii) (a) or (iit) (b) above 
be charged an annual fee of ten rupees instead of the fee specified in that item. 

(2) The Provincial Government may, from time to time, by notification, 
alter all or any of the fees specified in sub-section (1), but no such notification 


shall come into force unless the same is approved by a resolution of the Legisla- 
tive Assembly. 


; 6. No person other than a grower or a licensee 
- Possession of tobacco in tunder this Act, shall have in his possession any quantity 


ae bs Gata pro. of tobacco in excess of such quantity as the Provin- 


hibited. cial Government may from time to. time prescribe in 
respect of all or any of the varieties thereof. 
i Form and conditions of 7, Every licence under this Act shall be granted— 


(a) for such area, if any, 

(b) for such period, ; E 

(c) subject to such restrictions and on such conditions, and 

3 in such form and containing such particulars, as the Provincial Go- 
yernment may, by general or special order, direct. 


8. Where a licensee has nrore than one shop or place of business, whether 

in the same town or village or in different towns and 

Separate licence for each villages, he shall obtain a separate licence in respect 
shop or place of business. of each such shop or place of business. 


9. Every licensee shall, if so required, execute a counterpart agreement 
in conformity with the tenor of his licence, and give 
such security for the performance of his agreement 
as the Collector may require. 


Power to recall licence, 10. (1) The Collector may cancel or suspend 

etc. i any licence granted under this Act— : 

(a) if any tax, fee or other due payable in respect of such licence be 
not duly paid; or l 

(b) if the holder of such licence fails to keep the prescribed accounts or 
to submit the prescribed returns or if the returns submitted by him are incor- 
rect or incomplete; or 

(c) in the event. of any breach by the holder of such licence or by his 
agents or servants or by any one acting with his ress or implied permission 
on his behalf, of any of the terms or conditions Gf euch licence; or 


Counterpart agreement to 
be executed by licensee. 


(d) if the holder of such licence is convicted of any offence inst 
this Act or any other Revenue Law, or of any cognizable and non-bailable offence 
under the Indian Penal Code; or 


(e) if the conditions of such licence provide for the cancellation or sus- 
pension thereof for any other reason. 

(2) Where a licence is cancelled or suspended under sub-section (1), 
the* holder of the licence shall not be entitled to claim from the Provincial 
Government any compensation for such cancellation or suspension, nor shal] - 
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such holder be entitled to claim the refund of any sum paid to, or deposi 
made with, the Provincial Government, in respect a the licence a oe 

11. All taxes, fees, fines and other sums payable to the Provincial Go- 
vernment under any of the provisions of this Act or 
cme aes of any licence granted under it, may be recovered from 
the person primarily liable to pay the same, or from his surety (if any), as if 
they were arrears of land revenue. 


Recovery of fees, etc. 


Obligation of lcensee to 12. (1) Every li : : 
1 ; ry licensee under this Act shall, in 
Pole aE arene and respect of each licence held by him— 


(a) keep such books of account and in such form as may be prescribed; 
and 

(b) submit to the Collector and to such other officers as may be prescribed, 
a return in such form, containing such particulars and at such intervals, as 
may be prescribed. ; 

(2) The accounts kept by a licensee under sub-section (1) and the 
stocks of tobacco with him shall be open to inspection by such officers as the 
Provincial Government may authorize in that behalf. 

(3) Any such officer shall have power to enter and search any place ` 
where any licensee carries on business or keeps any stock of tobacco. 

(4) Any officer empowered by the Provincial Government in this behalf, 
may for the purposes of this Act, require any dealer carrying on business 
in tobacco to produce before him the accounts and other documents and to 
furnish any other information relating to such business. 

13. Subject to the control and direction of the Provincial Government, 

_ the Commissioner shall superintend the working of this 

Duties of commis- Act and the collection of tobacco revenue in all areas 
MONEE: in the Province of Madras to which this Act is applied. 
14. Subject to the control and direction of the Provincial Government and 

i of the Commissioner, Collectors of districts shall be 
charged with responsible for the collection of tobacco revenue and 


Collectors 
the carrying out of the the carrying out of the provisions of this Act in all 
provisions of the Act. areas in their respective districts to which this Act 
is applied.. 


15. The Provincial Government may, by notification in the Official Gazette, 
__ appoint in any district or portion of a district any per- 
Appointment of Special gon other than the Collector of the district, to exer- 
Collectors. cise all or any of the powers or to perform all or an 
of the duties conferred or imposed by this Act on a Collector, subject to su 
control and direction, if any, in addition to the control and direction of the 
Provincial Government and of the Commissioner, as the Provincial Government 
may from time to time direct. 
16. The Provincial Government, or subject to their general or special 
orders, the Commissioner, may appoint any person, by 
Appointment of Tobacco pame or by virtue of his office, to be a Tobacco Officer 
cere, and assign to him such powers and duties under this 
Act as the Provincial Government or the Commissioner may think fit. 
17. (1) A Collector, a Tobacco Officer specially empowered in this 
luso ot- wicranti. fór behalf, or a Magistrate, may issue a warrant for the 
arret: arrest of any person whom he has reason to believe to 
have committed an offence against this Act. 

(2) All warrants issued under sub-section (1) shall be executed in 
accordance with the provisions of the Code of Criminal Procedure, 1898, by a 
Police officer, or by a Tobacco Officer specially empowered in this behalf, or 
if the officer issuing the warrant deems ft | by any other person. 
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Power of entry and search 18. A Collector or a Tobacco Officer. specially 
without warrant. empowered in this behalf, may— 
(a) enter and search any place in which he has reason to believe that 
any tobacco liable to confiscation under this Act is kept or concealed; t 


(b) seize any tobacco or any other article which he has reason to be- 
lieve is liable to confiscation under this Act; and 


(c) detain, search and arrest any person whom he has reason to believe 
to be guilty of any offence against this Act. 


A cath 19. The provisions of section 61 of the Code 
eae ure for arrest with- of Criminal Procedure, 1898, shall apply to all arrests 
without warrant made under section 18. 


Duty of officers to report 20. Every officer employed by the Provincial 
offences, etc. Government or by any local body shal] be bound— 

(a) to give immediate information at the nearest police station, or if so 
required by any general or special order issued by the Provincial Government to 
the nearest Tobacco Officer empowered in this behalf, of any breach of any of 
the provistons of this Act, or of the intention or preparation to commit any such 
breach, which may come to his knowledge; . 


(b) to take all reasonable measures in his power to prevent the commis- 
sion of any such breach which he may know or have reason to believe is about or 
likely to be committed; and à 


(c) to assist any Tobacco Officer in carrying out the provisions of this 


a$ 21. (1) Every Tobacco Officer empowered in 
Tobacco Officers to have this behalf shall, within the area for which he is 
powers of investigation. appointed, have power to investigate all offences 
against this Act. f 

` (2) Every such offcer shall in the conduct of such investigation exercise 

the powers conferred by the Code of Criminal Procedure, 1898, upon an officer 
in charge of a police station for the investigation of cognizable offence: 


Provided that— 


a) if such officer is of opinion that there is not sufficient evidence or 
reasonable ground of suspicion to justify the forwarding of an accused to a 
Magistrate, or that the person arrested may be discha with a warning, such 
officer shall release him on his executing a bond, with or without sureties, to 
appear if and when so required before a Magistrate and shall make a full report 
of the case to the Collector; and ; 


(b) the powers of such offcer shall be subject to such further modifica- 
tions and restrictions as the Provincial Government- may determine. - = 


o to be bailable. 22. (1) All offences against this Act shall be 
, bailable.“ 
(2) Any Tobacco Officer empowered under section 21 shall have power 


to grant bail in accordance with the provisions of the Code of Criminal Procedure, 
1898, to any person arrested without warrant for an offence against this Act. 


23. When anything has been seized by a Tobaccg Officer exercisi 
wers under section 21, such officer, after su 
inquiry as he considers necessary— 
(a) if it appears that such thing is required as evidence in the case of 
person arrested, shall forward the thing to the Magistrate to whom such person 13 
forwarded or for his appearance before whom bail has been taken; 


r 


Procedure on seizure. 


+ 
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(b) if it appears that such thing is liable to confiscation but is not requir- 
ed as evidence as aforesaid, shall send the thing with a report of the particulars 
of the seizure to the Collector; and 


(c) if no. offence appears to have been committed, shall return the thing 
to the person from whose possession it was taken and make a report to the 
Collector. 


Penalties. 24. Any person who— 


(a) in contravention of this Act or of any rule or order made thereunder 
or of any terms or conditions of a licence, sells, exposes for sale, or keeps, any 
tobacco or carries on business as a wholesale dealer, manufacturer, broker or 
commission agent, or 

(b) fails to keep books of account as required by clause (a) of sub-sec- 
tion (1) of section 12, or 

(c) fails to submit any return as required by clause (b) of sub-section 
(1) of section 12, or submits an incorrect or incomplete return, or” 

(d) fails to pay within the time allowed, or fraudulently evades the pay- 
ment of, any tax, fee or other sum due from him to the Provincial Government, 
or : 

(e) acts in contravention of any of the provisions of this Act or of any 
rule, notification or order or of any terms or conditions of a licence made, issued 
or granted thereunder, 
shall, on conviction by a Magistrate, be liable to a fine which may extend to one 
thousand rupees and where the breach is a continuing one, to a further fine which 
may extend to fifty rupees for every day after the first during which the breach 
continues. -Such-person shall also be liable to pay any tax or‘ fee which he would 
have had to pay if he had conformed to tbe provisions of this Act. The amount 
of such tax or fee or both, as the case may be, shall be determined by the Magis- 
trate and shall be recoverable as if it were a fine. 


25. Whoever intentionally obstructs a Tobacco-Officer in the exercise of any 
: ‘powers conferred or the performance of any duties 
_P unmet io ere: imposed on him. by this Act shall ön conviction by a 
ting ties perform- Magistrate, be liable to imprisonment which may ex- 
' tend to three months, or to fine which may extend to 

five hundred rupees or to both. 


26. Whenever an offence against this Act has been committed, all tobacco 

— in respect of which such offence has been ‘committed 

Confiscation, and every box, receptacle, package, or_eovering in 

which such tobacco ig contained and all other contents of such box, receptacle, 
package or covering, shall be liable to confiscation. 


~ 27. (F) When in any case tried by a Magistrate, the Magistrate decides 

ENE E intes . . that anything is liable to confiscation under section 

ure in ‘confiscation. 26 he may, after hearing the person, if any, claim- 

ing right thereto and the evidence, if any, which he produces 

in support of his claim, order confiscatron or may give the owner an option to 
pay such fine as the Magistrate deems fit in lieu- of confiscation. 


(2) When an offence against this Act has been committed but the offender 
is not known or cannot be found, or when anything liable to confiscation ‘under 
this Act and not in the possession of any person cannot be satisfactorily account- 
ed for, the case shall be inquired into and determined by a Tobacco Officer who 
may order çonfiscation: . > . i i a: 

Provided that no such order shall be made until the expiration of one 
month from the date of seizure of the things intended to be confiscated or with- 
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out -Hearitig: the persons, if. any, claiming any right thereto arid’ the evidénce, if 
any, which they produce in support of their claims. 
28. (Tt) (ay A Collector, enn Tobaccd Officet specially empowered in 
may accept frdm any person who has 
a ae i RE or is reasonably suspected of having com- 
mitted -an-cflence against this’ Act by way of com- 
position, of such offence- 

(+) where the offence consists of a sale of tobacco in contravention of 
this Act or of the failure to pay or the evasion of any tax, fee or sum payable ' 
under this Act,.in addition to the tax, fee or sum recoverable from him, a sum 
of money not exceeding five hundred rupees or double the amount of the tax, 
feg or sum recoverable from him whichever is greater, and 

(#) in other cases, ¢ stim of money not exceeding five hundred rupees. 

(b) On the payment of such sum of money and the tax, fee or sum, if 

any, recoverable under this Act, to the officer mentioned in clause (a), the 
accused person shall be discharged, the property seized, if any, shall be released’: 
and no further proceedings shall be taken against such person or property in 
respect of such offence. 

(2) A Collector, or a Tobacco Officer specially empowered in this behalf, 
may accept by way of composition, from any person whose licence is liable to 
be cancelled or suspended under this Act, a sum of money not exceeding five 
hundred rupees in’ lieu of such cancellation or suspension, 

~ aion a E No bse nia ee take cognizance of 

(+) except upon the complaint or report of a Collector, or a Tobacco 
Officer or of an Excise, Prohibitron, or Police Officer, or 

6 except upon his own knowledge or suspicion. 

2) Except with the sanction of the Provincial Government, no Magis- 
trate shall take cognizance of offence against this Act, unless the prosecution 
is instituted within six months from the mee on which the offence is alleged to 
have been committed: 

Provided that oe contained in this sub-section shall apply to any case 
governed by section 31. 


30. (1) No suit, prosecution or other proceeding shall lie against 
Buse ‘ į. any officer or servant of the Provincial Government, 
ings for any act done or purporting to be done under this 
Act, without the previous sanction of the Provincial 
Government. 

(2) No officer or servant of the Provincial Government shall be liable in 
respect of any such act in any civil or criminal roceeding, if the act was done 
in good faith in the course of the execution of duti uties or the discharge of func- 
tions imposed by or under this Act. 


31. No suit shall be instituted against the Crown and no suit, prosecution 

_ or other proceeding shall be instituted against any 

Dae for, certain officer or servant of the Provincial Government in 

suits and prosecutions. respect of any act done or purporting to be done under 

this Act, unless the suit, prosecution or other proceeding is instituted within six 
months from the date of tthe act complained of. 


32. (1) The Provincial Government may make 
Power to make rules. rules to carry out the purposes of this Act. 
(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for— 
M—9 
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(a) all matters expressly. required or allowed by:this Act to, be prescrib- 


(b) the regulation of the, sale, custody and transport. of tobacco, or of 
any form ‘of tobacco, for the purpose of enforcing the provisions of this Act; 
: (c) the cases or classes of cases in which and, the authorities to whom. 
appeals ‘shall lie from orders’ (not being orders by any Court or Magis- 
trate) whether os ae or appellate, passed under this Act or under any rule 
made thereunder, the. authorities by whom such orders may be revised, the time 
within which and the manner in which appeals may be presented and the pro- 
cedure for dealing with such appeals; : 
`.. (d) the disposal. of, articles confiscated and of the proceeds thereof; 
(e) the powers. and duties which may be exercised and performed by- 
Tobacco Officers and the procedure to be followed by them; 
(F), the delegation of powers conferred by this Act; and 
~~ ` (gy) any other matter for which there is no provision or no sufficient-pro- 
vision, in-this Act and for which provision is, in the opinion of the Provincial 
Gavernment, necessary for giving effect to the purposes of this Act. 
© (3) The power to make rules conferred by this section shall, except on 
the first- occasion of the exercise thereof, be subject to the condition of the rules 
being made after prévious publication for a period of not less than one month. 
33, If any difficulty arises im giving effect to the provisions of this Act or 
f the rules made thereunder, the Provincial Government 
Power to remove difficul- may, as occasion may arise, by order, do anything 
ties. - : 
which appears to them necessary for the purpose of 


. 
’ 


removing the difficulty. : 
THE MADRAS GENERAL SALES TAX ACT, 1939, 


‘> Acr No. IX oF 1939. 
[4th June, 1939. 
‘An Act to provide for the levy of a general tax on the sale of goods in the 

: Province of Madras. 

Wuereas it is expedient to provide for the levy of a general tax on the 
sale of goods in the Province of Madras; It is hereby enacted’as follows :— 
-Short. title, ‘extent and 1. (1) This Act may be called Taz Mangas 
commencement. GENERAL SALES Tax Act, 1939. f 
(2) It-extends to the whole of the Province-of Madras. 

- (3) This section shall come into force at once, and the rest of this Act shall 
come into force on such date as the Provincial Government may, by notification 
in the Fort St. George Gasette, appoint. 

Sx : 2. In this Act, unless there is anything - 
Definitions. , nant in the subject or context— idi 
(a) “assessing authority” means any person authorized by the Provincial 

Government to make any assessment under this Act; 
(b) “dealer” means any person who carries on the business of buying or 


our Beplanaion (1).—A co-operative society, a club, a firm, or any association 
. which sells goods to its members is a dealer within the meaning of this clause. 
Explanation (2).—The agent of a person resident outside the Province who 
ee ee a ee Pecan 
tó be the dealer in respéct of such business for the purposes of this Act. 
(c) “goods” means all: kinds of movable p other than actionable 
claims, stocks ‘and’ shares and securities and includes all materials, commodities, 
and articles ; n ; 


a 
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(d) “licence” means a licence granted or renewed under this Act; 

2 (e) “notification” means a notification published in the Fort St.. George 
agette; : 1 R . 

(f) “prescribed” means prescribed by rules made under this Act; 

(g) “Province” means the Province of Madras; 

(h) “sale” with all its grammatical variations and cognate expressions 
means every transfer of the property in goods by one person to another in the 
course of trade or business for cash or for deferred payment or other valuable 
consideration, but does not include a mortgage, hypothecation, charge or pledge’; 

Explanation.—A transfer of goods‘on the hire-purchase or other instalment 
system of payment shall, notwithstanding the fact that the seller retains the title 
in the g as security for payment of the price, be deemed to be a sale. 

(+) “turnover” means the aggregate amount for which goods are either 
bought by or sold by a dealer, whether for cash or for deferred payment or other- 
valuable consideration provided that the proceeds of the sale by a person of agri- 
cultural or horticultural produce grown by himself or grown on any land in which 
he has an interest whether as owner, usufructuary mortgagee, tenant or otherwise, 
shall be excluded from his turnover ; a 

Ex planation.—Subject to such conditions and restrictions, if any, as may” 
be prescribed in this behalf— ; ; 

(i) the amount for which goods are sold shall include any sums charged: 
for anything done by. the dealer in respect of the goods sold at the time of or 
before the delivery thereof ; ; 

(ii) any cash or other discount on the price allowed in respect of any sale 
and any amount refunded in respect of articles returned by customers shall not be: 
included in the turnover ; and i ; : 

(iii) where for accommodating a particular customer, a dealer obtains 
goods from another dealer and immediately disposes of the same to the said 
customer, the sale in respect of such goods shall be included in the turnover of the 
latter dealer but not in that of the former; and 

(j) “year” means the financial year. 

ae ee 3. (1) Subject to the provisions of’ this Act, 
aaay to tax under the every dealer shall pay in each year`a tax in accordance 
with the scale specified below :— 
(a) If his turnover does not exceed twenty thousand rupees. Five rupees per month. 
(b) Lf his turnover exceeds twenty thousand rupees. One-half of one per 
cent, of such turnover. 

Provided that any dealer whose turnovėr in any year is less than tem 
thousand rupees shall not be liable to pay the tax under this sub-section for that year: 

Provided further (1) that in respect of the same transaction of sale, the 
buyer and the seller s not both be taxed, but only one of them, as shall be 
determined by the rules made in this behalf under sub-section (2), shall be taxed ` 
thereon, and (2) that, when the amount for which any goods were bought by a 
dealer has been included in his turnover, the amount for which the same goods’ 
were sold by him shall not be included in his turnover, for the purposes of this Act. 

(2) The turnover for all the purposes of this Act shall be determined in 
accordance with, and the tax shall be assessed, levied and collected in such manner 
and in such instalment as may be prescribed by, the rules made by the Provincial 
Government in this behalf: 

Provided that no rule for the determination of the turnover shall come into 
force unless approved by a resolution of the Legislative Assembly. ; 

(3) Subject to any rules made under sub-section (2), the assessing auth 
rity may fix the turnover of any dealer in any year at the amount of his turnover _ 
in the previous year. . 
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4. The provisions of section 3 of this Act shall not apply to the sale of 

. electrical energy, motor spirit as defined in the Madras 
Map Hea son OF IE aef Sales of Motor Spirit Taxation Act, 1939, manu- 
factured tobacco as defined in the Madras Tobacco (Taxation of Sales and 
Licensing) Act, 1939, and any goods on which duty is or may be levied under the 
Madras Abkari Act, 1886, or the Opium Act, 1878. 

5. Subject to such restrictions and conditions as may be prescribed, including 
conditions as to licences and licence fees, the sale of 
bullion and specie, of cotton, of cotton yarn, and of any 
; ; cloth woven on handlooms and sold by persons dealing 
exclusively in such cloth shall be exempt from taxation under. section 3. 

6. Subject to such restrictions and conditions as may be prescribed, including 

A ki conditions as to licences and licence fees, the sale of 

vee of hides and s hides and skins whether tanned or untanned, shall 

be taxed under section 3 only at such single point in the series of sales by successive 
dealers, as may be prescribed. í 

7. In respect of such finished articles of industrial manufacture as may be 
siasi i i notified by the Provincial Government and subject to 

es oricertam goods or such restrictions and conditions as may be prescribed, 
delivery outside the Pro- 4 rebate shall be allowed of one-half of the tax levied 

. on sales of such articles for delivery outside the 
Province if such articles are actually so delivered. 

8. The Provincial Government may, on application and on payment of such 
oleh : fee as may be prescribed in that behalf, license any 
aarti and exemption person under this section who for an agreed commis- 

oe : sion or brokerage buys or sells on behalf of known 
principals specified in his accounts in respect of each transaction and may exempt 
from the tax under section 3 such of his transactions as are carried out in 
accordahce with the terms and conditions of his licence: 

Provided always that, save where the transaction consists of a sale by a 
grower of produce grown by him or on his land, no such exemption shall be given 
unless the amounts for which the goods concerned in such transactions are sold, 
are included in the turnover of the principals or of the dealers from whom pur- 
chases were made, or would have been so included but for an exemption provided 


under this Act. 
-9. (1) Every dealer whose turnover is ten thousand rupees or more in a 
: year shall submit such return or returns of his turnover, 
Procedure to be followed in such manner, and within such periods as may be 
by assessing authority. specified in the rules made under sub-section (2) of 


section 3. 

(2) (a) If the-asseasing authority is satisfied that any return submitted 
under- sub-section (1) is correct and complete, he shall assess the dealer on the 
basis thereof. Bk es 

(b) If no return is submitted by the dealer under sub-section W before 
the date prescribed or specified in that behalf or if the return submi by him 
appears to the assessing authority to be incorrect or incomplete, the assessing 
authority shall proceed to determine the turnover in accordance with the rules made 
under sub-section (2) of section 3: ; ; 

Provided that before taking action under this clause, the dealer shall be 
given a reasonable opportunity of proving the correctness and completeness of any 
return submitted by him. 

10. The tax assessed under this Act shall be paid in such manner and in such 
instalments, if any, and within such time, as may be 

Payment and recovery of specified in the notice of assessment, not being less than 
mr fifteen days from the date of service of-the notice. In 


"Exemptions from tara- 
tion. 
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default of such payment, the whole of the amotmt then remaining due may be 
recovered as if it were an arrear of land revenue. 
11. (1) Any assegsee objecting to an assessment made on him may, within 
Appeal thirty days from the date on which he was served with 
y notice of the assessment, appeal to such authority as 
may be prescribed : 
; Provided that no appeal shall be entertained under this sub-section unless 
it is accompanied by satisfactory proof of the payment of the tax admitted by the 
appellant to be due or of such instalments thereof as might have become payable, 
as the case may be. 
(2) The appeal shall be in the prescribed form and shall be verified in the 
prescribed manner. . 
(3) The appellate authority may, after giving the appellant an opportunity 
of being heard, pass such orders on the appeal as such authority may think fit. 
(4). Every order passed in appeal under this section shall, subject to the 
powers of revision conferred by section 12, be final. 
12. The Board of Revenue may in its discretion at any time either suo motu 
Revision. or on application, call for and examine the record of 
any order passed by, or any proceedings recorded by, 
any officer or person under this Act for the purpose of satisfying itself as to the 
legality or propriety of such order, or as to the regularity of such proceedings, and 
may pass such order in reference thereto as it thinks fit. 
Nothing contained in this section shall apply to the orders or proceedings 
of any Court or Magistrate. . 
13. Every dealer and every person licensed under section 8 shall keep and 
oe maintain a true and correct account showing the value 
lee pe pertain of the goods sold and bought by him; and a case the 
accounts maintained in the ordinary course, do not 
* show the same in an intelligible form, he shall maintain a true and correct account 
in such form as may be prescribed in this behalf: 
Provided that this section shall not apply to petty dealers whose business 
is such as is not likely to make them liable to taxation under this Act. 
14. (1) Any officer empowered by the Provincial Government in this behalf, 
may, for the purposes of this Act, require any dealer 


io E EA on business in any kind of goods tò produce 
of entry and mspection. before him the accounts and other documents, and to 


furnish any other information relating to such business. 

(2) Al accounts and registers maintained by dealers in the ordinary course 
of their business, the goods in their possession and their offices, shops, godowns, 
vessels or vehicles shall be open to inspection at all reasonable times by such officers 
as may be authorized in this behalf. 
. (3) Any such officer shall have power to enter, for the purpose referred to 
in sub-section (2), any office, shop, godown, vessel, vehicle or any other place in 
which business is done. i 

Offences and penalties. 15. Any person who— f 

(a) wilfully submits an untrue return or fails to submit a return as 
required by the provisions of this Act or the rules made thereunder, or 

(b) fails to pay the tax due from him within the time allowed, or ` 

(c) prevents or obstructs inspection or entry by any officer authorized 
under section 14, in contravention of the terms thereof, or 


(d) fraudulently evades the payment of any tax due under this Act, or 
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‘ (e) wilfully acts in contravention of any of the provisions of this Act, 

on conviction by a Presidency Magistrate or a istrate of the first class, 
be liable to a fine which may extend to one thousand rupees, and where the breach 
is a cohtinuing breach, to a further fine which may extend to fifty rupees for every 
day after the first during which the breach continues. 


16. The prescribed authority may accept from any person who has com- 
; mitted or is reasonably suspected of having committed 
_ Composition of offences. an offence against this Act, by way of composition of 
such offence— 


(a) where the offence consists of the failure to pay, or the evasion of, any 
-tax recoverable under this Act, in addition to the tax so recoverable, a sum of 
money not exceeding ona thousand rupees or double the amount of the tax 
recoverable, whichever is greater, and 
(b) in other cases, a sum of money not exceeding one thousand rupees. 
17. (t) No suit, prosecution or other proceeding shall lie against any officer 
i or servant of the Provincial Government, for any act 
„_ Bar of certain proceed- done or purporting to be done under this Act, without 
eee the previous sanction of the Provincial Government. 
(2) No officer or servant of the Provincial Government shall be liable in 
respect of any such act in any civil or criminal proceeding, if the act was done in 
good faith in the course of the execution of duties or the discharge of functions 
imposed by or under this Act. 


18. No suit shall be A against the a and no suit, prosecution 
_ or other proceeding s be instituted against any 
Limitation for os officer or servant of the Provincial Government in 
suits and p serie respect of any act done or purporting to be done under 
this Act, unless the suit, prosecution or other proceeding is instituted within six 

months from the date of the act complained of. 

19. (1) The Provincial Government may make ` 
SORET eee ee tules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for— : 

33 all matters expressly required or allowed by this Act to be prescribed ; 
b r eng Gt P Ran goga he PALE of goodi and ie pocng 
of conditions in respect of the same for the purpose of enforcing the provisions o 

this Act and fees for licences; 

_. (ce) the assessment to tax under this Act of businesses which are dis- 
continued or the ownership of which has changed; 

(d) the assessment to tax under this Act of businesses owned by minors 
and other incapacitated persons or by persons residing outside the Province of 

çe) the assessment of a business owned by any person whose estate or any 
portion of whose estate is under the control of the Court of Wards, the Adminis- 
trator-General, the Official Trustee, or any receiver or manager appointed by or 
under any order of a Court; 

(f) the assessment to tax under this Act of any turnover which has escaped 
assessment, and the period within which such assessment may be made, not 
‘exceeding three years; ; 

(g) the rectification of mistakes apparent from the record of any assess- 
ment, appeal or revision and the period within which such rectification may be 

e; PO AaS l | . 

(h) compelling the submission of returns and the production of documents 

and enforeing the attendance of persons and examining them on oath or affirmation ; 
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(+) securing that returns furnished or accounts or documents produced or 
evidence of any kind given under this Act before any assessing authority or on 
appeal or revision from any decision of such authority are kept confidential; 

(j) the duties and powers of officers appointed for the purpose of enforcing 
the provisions of this Act; 

(k) generally regulating the procedure to be followed and the forms to be 
adopted in proceedings under this Act; and 

(1) any other matter for which there is no provision or no sufficient provi- 
sion in this Act and for which provision is, in the opinion of the Provincial 
Government, necessary for giving effect to the purposes of this Act. 

l (3) In making æ rule under sub-section (1) or sub-section (2), the Pro- 
‘vincial Government may provide that a person guilty of a breach thereof shall, on 
conviction by a Presidency Magistrate or a Magistrate of the first class, be punish- 
‘able with fine which may extend to one thousand rupees and, where the breach is 
a continuing one, with further fine which may iad to fifty rupees for every day 
after the first during which the breach continues. Soe 

(4) The power to make rules conferred by this section shall be subject to 
the condition of the rules being made after previous publication for a period of 
-not less than four weeks. 

(5) All rules made under this section shall be published in the Fort St. 
George Gasette, and upon such publication shall have effect as if enacted in this Act. 


20. If, when this Act comes into force, the tax is leviable for the second half 

: of any year, it shall be levied in accordance with the 

r erp provision for scale specified in section 3 and on the basis of the 

ene turnover as determined in accordance with the rules 
made under this Act. 

21. If any difficulty arises in giving effect to the provisions of this Act, the 

Provincial Government may, as occasion may require, 

ee to remove difi- by order, do anything which appen to them necessary 

for the purpose of removing the difficulty. ` 


THE MADRAS ENTERTAINMENTS TAX ACT, 1939. 


Act No. X oF 1939. 
[10th June, 1939. 
An Act to impose a tax on amusements and dither entertainments in the 
Province of Madras. 

WHEREAS it is expedient to provide for the levy by the Provincial Govern- 
ment of a tax on amusements and other entertainments, to repeal the Madras Local 
Authorities Entertainments Tax Act, 1926, and to provide for the payment of 
rai coop to local authorities now levying a tax under the Act aforesaid; It is 
hereby enacted as follows :— À 

Short title, extent and 1. (1) This Act may be called Tume MADRAS 
commencement. ENTERTAINMENTS Tax Act, 1939. 

(2) It extends to the whole of the Province of Madras. 

_ (3) This section shall come into force at once, and the rest of this Act shall 
come into force on such date as the Provincial Government may, by notification in 
the Official Gazette, appoint. s 
3 Repeal of Madras Act V 2. The Madras Local Authorities Entertain- 
of 1927. ments Tax Act, 1926, is hereby repealed. 

3. In this Act, unless there is anything repugnant 


iona, in the subject or context— 
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(1) “admission” includes admission as a spectator or as one of an audience, 
and admission for the purpose of amusement by taking part in an entertainment; 

(2) “admission to an entertainment” includes admission to any place in 
which an entertainment is held; 

(3) “agriculture” includes horticulture and the breeding of animals of 
every deception: 

(4) “entertainment” includes any exhibition, performance, amusement, 
game, sport or race to which persons are admitted for payment; 

(5) “institution” includes a company, society, club or other association of 
persons by whatever name called; 

(6) “local authority” means the Corporation of Madras, or a municipal 
council or a local board constituted under any enactment for the time being in force; 

7 ‘payment for admission” includes— 

any payment made by a person who, having been admitted to one part 

of a place of entertainment, is subsequently admitted to another part thereof, for 
admission to which a payment involving a tax or a higher tax is required; 

(6) any payment for seats or other accommodation in a place of entertain- 
ment; and 

(c) any payment for any purpose whatsoever connected with an entertain- 
ment which a person is required to make as a condition of attending or continuing 
to attend the entertainment in addition to the payment, if any, for admission to the 
entertainment ; 

(8) “prescribed” means prescribed by rules -made under this Act; and 

(9) “proprietor” in relation to any entertainment inchides any person 
responsible for the management thereof. 


4. Except as otherwise een peer in ae ee there shall be levied, 
and paid to the Provincia vernment, on all pay- 
ge pee T ments for admission to any entertainment, a tax 
(hereinafter referred to as the entertainments tax) 
at the following rates, namely :— 


Where the payment, excluding the amount of the tax— 


Amount of tax. 
(i) is not more than two annas - .. Three pies, 
(it) is more than two annas but less than six annas .. Six pies. 
CD oe aiias or more but is less than teave 
One anra. , 
EE I OH Ghee but is eas: one 
rupee Cr) is tw o Two annas. 
(v) is one rupee eight annas or more but is less than 
fwo rupees eight armas Four annas. 
(vi) is two rupees eight annas or more but is less than ‘ 
three rupees eight amas ' Eight amnas. 
(vii) is three rupees eight annas or more but is lea : 
four rupees eight annas Twelve ammas. 
vili) is four, rupees eight annas or more ` but isles 
than rupees eight annas One rupee. 
(ix) in six rupees eight annas or more but is less than 5 
nine rupees eight aunas : One rupee eight annas. 
(x) is nine rupes eight annas or more but is less than 
ten rupees oe Two rupees, 
(xi) is ten rupees or more iss ne .. Two rupees in respect of 


- the first ten rupees and 
two rupees for every ten 
rupees or portion thereof 
in exceas of the first ten 
rupees, 


+ 
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5. The Provincial Government may, on the application of the proprietor of 

Composition and consoli O82 entertainment in t of which the entertain- 

dated payment of tax. ments tax is payable under section 4, allow the'pro- 
prietor on such conditions as they may lay down— 

(a) to compound the tax payable in respect of such entertainment for a 
fixed sum; or : 

(b) to pay the amount of the tax due by means of a consolidated payment 
at such percentage of the gross proceeds received by the proprietor on account of 
payments for admission to such entertainment and on account of the tax, as the 
Provincial Government may fix. 


, 6. (1) Save in the cases referred to in section 5, 
Admission to entertain. DO person shall be admitted for payment to any enter- 
ments, tainment where the payment is subject to the enter- 
' tainments tax except— ` 
_ (a) with a ticket stamped with an impressed, embossed, engraved or 
adhesive stamp (not previously used) issued by the Provincial Government and 
indicating the proper tax for such ticket, or 
(b) in special cases, with the approval of the Provincial Government, 
through a barrier which, or by means of a mechanical contrivance which automati- 
cally registers the number of persons admitted, ; 
unless the proprietor of the entertainment has made arrangements approved by the 
Provincial Government for furnishing returns of the payments for admission to 
the entertainment and has given security up to an amount and in a manner approved 
by the Provincial Government for the payment of the entertainments tax. 
(2) Nothing in sub-section c) shall be deemed to preclude the Provincial 
Government from requiring security from the proprietor of an entertainment for 
the payment of the entertainments tax in any other case. 


7. (1) The entertainments tax shall be levied in respect of each person 
Mime of- pamat of admitted for payment, and in the case of admission 
tax. by stamped ticket, shall be paid by means of the stamp 
on the ticket, and, in the case of admission otherwise 

than by stamped ticket, shall be calculated and paid on the number of admissions. 


An The entertainments tax in the case of admission otherwise than by 
stam ticket, shall be recoverable from the proprietor, 


(3) Where the payment for admission to an entertainment is made wholly 
or partly by means of a lump sum paid as a subscription or contribution to any 
institution, or for a season ticket or for the right of admission to a series of enter- 
tainments or to any entertainment during a certain period of time, the entertain- 
ments tax shall be paid on the amount of the lump sum, but where the Provincial 
Government are of opinion that the payment of a lump sum or any payment for a 
ticket represents payment for other privileges, rights or purposes besides the 
admission in an entertainment, or covers admission to an entertainment during any 
period during which the tax has not been in operation, the tax shall be levied on 
such an amount as appears to the Provincial Government to represent the right of 
admission to entertainments in respect of which the entertainments tax is payable. 

mbar 7 a 8. (1) The entertainments tax shall not be e 
crtamments exemp on payment for admission to any entertainment where 
So Pe Ai the Provincial Government are satisfied— 

(a) that the entire gross proceeds of the entertainment are devoted to 
philanthropic, religious or charitable purposes without any charge on such proceeds 
for any expenses of the entertainment; or 

(b) that the entertainment is of a wholly educational character; or. 

M—10 


74 THE MADRAS LAW JOURNAL SUPPLEMENT. [x oF 1939 “2 


(c) that the entertainment is provided for purposes which are partly 
ee cultural or scientific by an institution not conducted or established for 
profit ; or 

(d) that the entertainment is provided by an institution not conducted for - 
profit and established solely for the purpose of promoting the public health or the 
interests of agriculture or of a manufacturing industry, and consists solely of an 
exhibition of articles which are of material interest in connection with questions 
telating to public health or agriculture, or off the products of the industry for 
‘promoting the interests of which the institution exists or of the materials, 
machinery, appliances or foodstuffs used in the production of those products. 


(2) The Provincial Government may, by general or special order, exempt 
any entertainment or class of entertainments from liability to the entertainments 
tax. ; 


9. Where the Provincial Government are satisfied that the whole of the net 

roceeds of an entertainment are devoted to philan- 

Refunds in certain cases. roe, religious or charitable purposes, and that in 

calculating the net proceeds, not more than twenty-five per cent. of the gross pro- 

ceeds have been deducted on account of the expenses of the entertainment, they 

shall repay to the proprietor the amount of the entertainments tax paid in respect 
of the entertainment. 


M 10. Any amount due on account of the entertain- 
tex. eee ry Of nents tax may be recovered by the Provincial Govern- 
ment as if it were an arrear of land revenue. 


11. (1) (a) Any officer authorized by the Provincial Government in this - 
Inspecti _ behalf may enter any place of entertainment while the 
sled ‘entertainment is proceeding, and any place ordinarily 
used as a place of entertainment at any reasonable time, for the p of seeing 
whether the provisions of this Act or any rules made thereunder are being 
complied with. 

(b) Every officer so authorized shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code. 

(2) The proprietor of every entertainment or the owner or person in 
of any place ordinarily tised as a place of entertainment shall give every reasonable 
assistance to the inspecting officer in the performance of his duties under sub- 
-section (1). 

(3) If any person prevents or obstructs the entry of the inspecting officer, 
the shall, in addition to any other punishment to which he is liable under any law 
for the time being in force, be punished with fine which may extend to five 
hundred rupees. : 


12. The officer referred to in section 11 or any other officer who has to enter 
any place of entertainment in pursuance of a duty 
i upon him by or under this Act or any other 
law shall not be required to pay for his admission to 


- Exemption from payment 
for admission. 


the entertainment. 


13. (1) From the proceeds of the tax collected under this Act every year, 
a etiadl oi com tion there shall be paid to each of the local authorities which 
to local ord were in receipt of an income from the tax levied under 

the Madras Local Authorities Entertainments Tax 
Act, 1926, during any part of the three years preceding the Ist April, 1939, a sum 
equivalent to the average net annual income derived by such local authority during 
those three years from the tax so levied: ~- i 
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Provided that from the amount payable under this sub-section to any local 
authority for the first year after the commencement of this Act, the net inconte 
derived by that authority from any tax levied on and after the ist April of that 


es under the Madras Local Authorities Entertainments Tax Act, 1926, shall 
deducted. . 


Explanation.—In this sub-section, “year” shall mean the financial year. 


(2) The Provincial Government shall determine the sums which should be 
paid to local authorities under sub-section (1) and their determination shall be final. 


Penalties, 14. The proprietor of any entertainment who— 
(a) admits any person for payment to any place of entertainment in 
.contravention of the provisions of section 6, or 
(b) fails to pay the tax due from him within the time prescribed, or 
(c) fraudulently evades the payment of any tax due under this Act, or 
(d) contravenes any of the provisions of this Act, 
shall, on conviction by a Magistrate, be liable in respect of each such offence to a 


fine which may extend to five hundred rupees, and shall in addition, be liable to 
pay any tax which should have been paid. 


15. The prescribed authority may accept from any person who has com- 

Power to compound mitted or is reasonably suspected of having committed 

offences. an offence against this Act, by way of composition of 
- such offence— 

(a) where the offence consists of the failure to pay, or the evasion of, any 
tax payable under this Act, in addition to the tax so payable, a sum of money not 
exceeding five hundred rupees or double the amount of the tax payable, whichever 
is greater, and 

(b) in other cases, a sum of money not exceeding five hundred rupees. 


16. (1) The Provincial Government may make rules for securing the pay- 
Powa to miket ment of the entertainments tax and generally for 
ba ae carrying into effect the purposes of this Act. 
(2) In particular and without prejudice to the generality of the foregoing 
power, they may make rules— 


(a) for the supply and use of stamps or stamped or embossed tickets, or 
for the stamping or embossing of tickets sent to be stamped or embossed, and for 
securing the defacement of stamps when used; 


(b) for the use of tickets covering the admission of more than one person 
and the calculation of the tax thereon; and for the payment of the tax on the 
transfer from one part of a place of entertainment to another, and on payments 
for seats or other accommodation ; 


(c) for controlling the use of barriers or mechanical contrivances (includ- 
-ing the prevention of the use of the same barrier or mechanical ‘contrivance for 
payments of a different amount) and for securing proper records of admission 
by means of barriers or mechanical contrivances ; 


(d) for the checking of admissions, the keeping of accounts and the 
furnishing of returns by the proprietors of entertainments to which the provisions 
of section 5 are aaplied or in respect of which the arrangements approved by the 
Provincial Government for furnishing returns are made under section 6; 


$ (e) for the renewal of damaged or spoiled stamps and for the procedure 
“to be followed on applications for refund under this Act or under the rules made 
thereunder ; 


(f) for the keeping of accounts of all stamps used under this Act; - 
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(g) for the presentation and disposal of applications for exemption from 
payment of the entertainments tax, or for the refund thereof, made under the 
provisions of this Act; 


(A) for the collection of the entertainments tax under this Act and the 
powers to be exercised by the officers of the Provincial Government in that behalf; 


(+) for ee local authority to collect the entertainments tax on 
behalf of the Provincial ernment in the area within the jurisdiction of the local 
authority or any part of such area, for the payment of a commission to the local 
authority for making the collection, and for the powers to be exercised by the 
officers of the local authority in connexion with such collection ; 


(j) for the issue of passes by proprietors of entertainments for the admis- 
sion of officers who have to perform any duty in connexion therewith or any other 
duty imposed upon them by law; and 

(k) for any other matter for which there is no provision or no sufficient 
provision in this Act and for which provision is, in the opinion of the Provincial 
Government, necessary for giving effect to the purposes of this Act. 

.(3) In making a rule under sub-section (1) or sub-section (2), the Pro- 
vincial Government may provide that a breach thereof shall be punishable with fine 
which may extend to five hundred rupees. 

(4) The power to make rules conferred by this section shall, except on 
the first occasion of the exercise thereof, be subject to the condition of the rules 
being made after previous publication for a period of not less than one month. 


(5) All rules made under this section shall be published in the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 


17. (1) No suit, prosecution or other proceeding shall lie against any officer 

B f ; eed. oF servant of the Provincial Government, for any act 
pis. nio eee done or purporting to be done under this Act, without 
the previous sanction of the Provincial Government. 


(2) No officer or servant of the Provincial Government shall be liable in 
respect of any such act in any civil or criminal proceeding, if the act was done in 
good faith in the course of the execution of duties or the discharge of the functions 
imposed by or under this Act. 


18. No suit shall be instituted against the Crown and no suit, prosecution or 

2s: ` _ other proceeding shall be instituted against any officer 

‘Limitation for certain or geryant of the Provincial Government in respect of 

suits and prosecutions. any act done or purporting to be done under this Act, 

unless the suit, prosecution or other proceeding is instituted within six months from 
the date of the act complained of. 


19. If any local authority has been authorized under this Act to collect the 

entertainments tax on behalf of the Provincial Govern- 

Proceedings, etc, against ment, the provisions of sections 17 and 18 shall apply 

a and Eara ek ® in regard to the officers and servants of such authority 

ee ery eS PS in the same manner as they apply in regard to the 
officers and servants of the Provincial Government. 


20. (1) The Provincial Government may, by notification in the Official 
Gazette, delegate all or any of their powers under this 
Delcge ee ae aay Act except those conferred upon them by sub-section 
See (3) of section 1, section 16 and this section, to 
person or authority subordinate to the Provincial Gov- 
ernment, and may in like manner withdraw any powers so delegated. ` 
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_ (2) The exercise of any powers delegated under sub-section (1) shall be 
subject to such restrictions, limitations and conditions, if any, as may be laid down 
y me Provincial Government, and shall also be subject to control and revision 

em. 


THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL BOARDS 
AMENDMENT ACT, 1939. 


Acrt No. XI or 1939. 
[11th June, 1939. 


An Act further to amend the Madras District Municipalities Act, 1920, 
the Madras Local Boards Act, 1920, for certain purposes. 


_, Wasreas it is expedient further to amend the Madras District Munici- 
palities Act, 1920, and the Madras Local Boards Act, 1920, for the purposes 
hereinafter appearing; It is hereby enacted as follows :— 


1. This Act may be called Tue Mapras Disraicr 
Short title. pe Nae AND LocaL Boards (AMENDMENT) 
CT, ; 


ganea of rae 2. In the Madras District Municipalities Act, 
Ne Maras 1920— 


(1) after sub-section (2) of section 40, the following sub-section shall be 
added, namely :— 


“(3) Any person removed tmder sub-section (1) from the office of 

or from the office of vice-chairman shall not be eligible for election to 

either of the said offices until the date on which notice of the next ordinary 

elections to the municipal council is published in the prescribed manner, or the 
expiry of six months frorn the date of the removal, whichever is earlier.” ; and 


* (ii) in sub-section (1) of section 83, for clause (e), the following clause 
shall be substituted, namely: — 


“(e) any irrigation work vesting in the Crown including the bed of a water- 
course, or any building or land adjacent and appertaining to such irrigation work; 
Crown lands set apart free for recreation purposes; and all such other Crown 
property (being neither buildings nor land from which in the opinion of the 
Provincial Government any income could be derived) as may from time to time 
be notified by the Provincial Government.” 


EE TOT) 3. In section 43 of the Madras Local Boards 
comm, e on Act, 1920, after sub-section (2) tbe following sub- 
Madras Act XIV of 1920. section shall be added, namely -— 


“(3) Any person removed under sub-section (1) from the office of presi- 
dent or from the office of vice-president shall not be eligible for election to either 
of the said offices until the date on which notice of the next ordinary elections to 
the local board is published in the prescribed manner, or the expiry of six months 
from the date of the removal, whichever is earlier.” 
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"i | . THE PIRUMALAI-TIRUPATI DEVASTHANAMS 
5 AMENDMENT ACT, 1939. 


Acrt No. XII or 1939. 


[11th June, 1939. 


- An Act to amend the Tirumalai-Tirupats Devasthanams Act, 1932, 
. for certain purposes. 


Wuerreas it is expedient to amend the Tirumalai-Tirupati Devasthanams 
Act, wee for the purposes hereinafter appearing ; It is hereby enacted as follows :— 


1. This Act may be called Tue TIRUMALAI- 


Short mie TIRUPATI DEVASTHANAMS (AMENDMENT) Act, 1939. 


2. In sub-section (2) of section 1 of the Tirumalai-Tirupati Devasthanams 
ae i “4 Act, 1932 (Hereinafter referred to as the ae Act), 
endment of section after the words “applies to” the words “the Tirumalai 
Madras Act XTX of 1933. Hitis area as notified by the Provincial Government in 
the Official Gazette from time to time,” shall be inserted. 


Amendment of section 4, ; $ a 
Madras Act XIX of 1933. 3. In section 4 of the said Act 


(i) the word “and” at the end of clause (xi) shall be omitted; and 


(ii) after clause (xii), the following shall be added, namely :— ee 
an 


(xiii) ‘Tirumalai Hills area’ means the a area notified as such under sub-. 
section (2) of section 1.” 


Insertion of new 4. After Chapter V of the said Act, the follow- 


ter 
ee Madras Act a ek ing Chapter shall be inserted, namely :— 


“CHAPT ER V-A. 
SANITARY CONTROL, ETC., OF THE TRUMALAI HILLIS AREA. 


35-A. The Provincial Government may, by notification in the Offcial 
Gazette, direct that the provisions of the Madras Local 
Madras Act XIV of 1920 Boards Act, 1920, or of any other enactment for the 
and other enactments relat- time being in force in the Province of Madras and 
ing to gabli health to aPPY relating to public health, shall apply to the Tirumalai - 
iet to specified modif- Hills area only to such extent and subject to such 
cations and restrictions. modifications and restrictions as may be specified in 
the notification. In particular, the notification may 
wnthouise the Commissioner, in the Tirumalai Hills area, to orm the duties and 
exercise the powers assigned to a panchayat and oe ent or to any other 
authority or officer under the provisions so applied, subject to such control as may 
be specified in the notification.” 


5. In section 36 of the said Act, clauses (v) and 
Amendment of section 36,- (Vi) shall be re-numbered as clauses (vii) and (viii) 
Madras Act XIX of 1933. respectively, and after clause (iv), the following clauses 
. shall be inserted, namely :— 
“(v) the establishment and maintenance of a veterinary hospital for the 
animals of the devasthanams; 
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(vi) the acquisition of any lands or other immovable property, which is 
authorized by the Provincial Government ;” - - 


Amendment of section 37, 6. In sub-section (1) of section 37 of the said 
Madras Act XIX of 1933. ‘Act—‘ 


(i) the word “and” at the end of clause. (ii) shall be omitted; 
(ii) clause (iii) shall be re-numbered as clause (vi); and 
(iii) after clause (ii), the following shall be inserted, namely :— 


_ _ “(iti) the establishment and maintenance of a hospital for the benefit of 
Hindus generally ; 


(iv) the establishment and maintenance of an asylum for Hindu lepers; 


v) the construction and maintenance of a poor home for destitute persons 
professing the Hindu religion who are physically disabled and helpless; and”. 


THE MADRAS BORSTAL SCHOOLS (AMENDMENT).ACT, 1939. 


Act No. XIII oF 1939, 
[11th June, 1939. 


An Act further to amend the Madras Borstal Schools Act, 1925, for a 
certain purpose. 


Waras it is expedient further to amend the Madras Borstal Schools 
Act, 1925,for the purpose hereinafter appearing; It is hereby enacted as follows :— 


Short title. 1. This Act may be called Taz Manras BORSTAL 
Sagit SCHOOLS (AMENDMENT) Acrt, 1939. 


Insertion of new section 2. After section 10 of the Madras Borstal 
PAm Madras Act V of Schools Act, 1925, the following section shall be 
i i inserted, namely :— - ` 


“10-A. The Provincial Government may, if satisfied that any offender 

. who has been sentenced to transportation either before 

Power of Provincial Gov- or after the passing of the Madras Borstal Schools 
ernment to transfer offen (Amendment) Act, 1939, and who at the time of con-. 
Aon lo Bosal. Plan gl viction was not less than 16 nor more than 21 years. 
of age, might with advantage be detained in a Borstal 

school, direct that such offender shall be transferred to.a Borstal school, there to 
serve the whole or any part of the unexpired residue of his sentence. The provi- 
sions of this Act shall apply to such offender as if he had been originally sentenced 

to detention in a Borstal school. 


An order may be made under this section notwithstanding that the sentence 
of transportation ‘has been subsequently commuted into a sentence of 
imprisonment.” . pe ooa 
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Act No. o. XIV 01 or 1939. 
_ Hlth June, 1939 
or Act füriher to amend ihe’ Madras Children “Act, 1920, for certain purposes. 
Wuereas it is expedient further to amend the Madras Children Act, 1920, 
for the purposes hereinafter appearing ; It-is-hereby enacted: as‘ follows:—. 
Short titl 1. This Act may be called Tume Mapras 
SERRER “<7 CHNDEEN (ANENDUENT) Aér}’1939. ; 
2 To sub-section (1) of section 33 of.the.Madras 
s fads Spear igo ae Children Act, 1920 (hereinafter referred to as the said 
j ' Act), the following proviso shall be added, namely :— 
“Provided that the chief inspector may exercise the powers conferred on 
the managers of the school by this sub-section if, in his opinion, there will be delay 
in- obtaining the orders of the managers and such: d a oi prejudicial to the 
interests of the youthful offender or child concerned. copy of every ordér made 
under this proviso shall be communicated forthwith to the’ Proviricial Government 
and another copy ‘shall be communicated’a3 ‘soon as may~ be to the managers of 
the school.” 
ere P 35, 3. -In section 35 of the said Act, after sub-section 
Madeae rere of 1920. ” ace following sub-section shall be inserted, 
ed The ‘powérs’ conferred on the Provincial Government by clauses 
a), (b), (c) and (d) of sub-section (2) may also be exercised by the Chief 
r. A copy of every order passed by the chief inspector under this sub- 
section shall be communicated: forthwith to the Provincial Government with full 
information regarding the age of the youthful offender or child, the language 
spoken by him,.and such other particulars relating to him as may be prescribed.” 
Insertion of new section . 4, After section 35 of the said Act, the following 
pee oh Madea eC Gs section hall be i ted, namely :— 


P ugg -A. (1) The Provincial Government may, generally or specially, 

- notify in the Official Gazette that any specified certified 

Transfers between certi-’ school situated im the Province of Miitas shall be avail- 

fed schools an penoa o able for the reception of children, young persons and 

parts of British India `" youthful offenders directed to be sent to a certified 

school, reformatory. school, or other school of a 

like nature, by any Court or Magistrate i in any other part of British India; and 

thereupon provision may be made for the removal of the children, young persons 
and youthful offenders concerned accordingly : 

Provided that no notification shall be published under this sub-section 
without the consent of the Provincial Government of the part of British India 
concerned. 

(2) The Provincial’ Government ‘may’ direct any” child, y person or 
baie offender to be transferred from any certified school in the Province of 

adras to any certified school, reformatory school, or other school of a like nature 
in any other part of British India:. 

Provided that no one shall be transferred under this sub-section without 
the consent of the Provincial Government of the part of British India concerned. 

(3) The Provincial Government may copsent to the transfer to.a cértified 
school under this Act, of a child, y person or youthful offender eoue in 
any certified school, reformatory school, or other school of a like nature in 
other part of British India and- -upon such transfer the provisions of this Act 
apply to stich child, young person or youthful offender as if he had been originally 

ered to be sent to a certified school under this Act.” 
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ae Sek (f) in sub-section (3-B), as re-numbeted by this Act, for the words “total 
income”, in both places where they occur, the words “total world income” shall be 
-substituted ; after the words “Interest on Securities” the words “or any other sum 
chargeable under this Act” shall be inserted; for the words “paying such interest’? 
the words “making such payments” shall be substituted; and the words “income- 
tax and” shall be omitted; Í 
(g) in sub-section (3-C), as re-numbered by this Act, after the words 
“Interest on Securities” the words “or any other sum chargeable under this Act” 
shall be inserted ; for the words “páys to that person in any year an amount of such 
interest” the words “makes to that person in dny year payments” shall be substi- 
tuted; for the words “paying such interest” the words “making such payments” 
shall be substituted; for the word, brackets, figure and letter “sub-section (3-A Y” 
the word, brackets, figure and letter “sub-section (3-B)” shall be substituted; the 
words “income-tax on the total amount of such interest at the rate appropriate to 
such total, and” shall be omitted; and for the words “such total” the words “the 
total amount of such payments” shall be substituted ; 
i (h) in sub-section (3-D), as re-numbered by this Act, for the words “total 
income” the words “total world income” shall be substituted; - W 
(i) in sub-section (3-E), as re-numbered by this Act, for the word, 
brackets, figure and letter “sub-section (3-C)” the word, brackets, figure and letter 
“sub-section (3-D)” shall be substituted ; eS; 
` (j) in sub-section (5), after the word “section” the words, brackets and 
figures “and any sum by which a dividend has been increased under sub-section (2) 
of section 16” -shall be inserted, after the word “security” the words “or of the 
shareholder” shall be inserted, and in the second proviso to the said sub-section,— 
í (i) for the words, f and brackets “sub-section (3) of section 16” the 
words, letters, figures and brackets “clause PA sub-section (1) or sub- 
section (3) of section 16, section 44-D or section 44-E” shall be substituted; and 
(ii) for the words “that person” the words “such other person” shall be 
substituted ; : 5 
(k) in sub-section (7), for the words “and pay” the words “or after 
deducting fails to pay” shall be substituted; and for the word “he”, where it first 
occurs, the words, brackets, figures and letters “he, and in the cases specified in 
sub-sections (3-D) and (3-E) the company of which he is the principal officer” 
shall be substituted, and for the word “he”, where it occurs for the second time, 
the words “he or it” shall be substituted; ; i 
Son D in sub-section (9), for the words “at the time of payment of interest 
or dividends” the words “at the time óf payment of the sum from which tax has 
been deducted” shall be substituted, and for the word, brackets, fi and letter 
` “or (3-D)” the word, brackets, figures and letters “(3-D) or (3E)” shail be’ 
Substitution of new sec- 21. For section'19, of the said Act the following ` 
poe section 19, Act XI tion shall be substituted, namely: — = 
“19, In the case of income in respect of which provision is not made under 
iae , section 18 for deduction of income-tax at the time of 
Payment in other cases. payment, and in any casé where income-tax has not 
been deducted in accordance with the provisions of section 18, income-tax shall. be 
payable by the assessee direct.” teat 
FERPA f : 22. In section ee said Act, for the words 
Am ent of . sechon “a A1 ” oe PL k ” ; 
oe ee ee a 
ae Pian “Hon 7-23. Tn section 21 of ‘the said Ac —> > wi: 
1—11 w 
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(a) after the words “in the prescribed form” the words “and verified in 
the prescribed manner” shall be inserted; 
: (b) in clause (a), after the word “received” the words “or to whom was 
due” shall be inserted ; 

_ (c) in clause (b), after the word “received” the words “or so-due’” shall 
be inserted, and after the word “paid” the words “or- due, as the case may be” 
shall be added ; 

(d) in clause (c), after the word “income-tax” the words “and super-tax’” 
be inserted. 


shall 
Amendment of section i i za 
Peg earl 22, 24. In section 22 of the said Act, 
(a). for sub-section (1) the following sub-section shall be substituted, 


y= ‘ 

“(1) Thè Income-tax Officer shall, on or before the 1st day of May in each 
year, give notice, by publication in the press and by publication in the prescribed 
manner, requiring every person whose total income during the previous year 
exceeded the maximum amount which is not chargeable to income-tax to furnish, 
within such period not being less than sixty days as may be specified in the notice, 
a return, in the prescribed form and verified in the prescribed manner, setting forth 
(along with such other particulars as may be required by the notice) his total 
income and total world income during that year: 

Provided that the Income-tax Officer may in his discretion extend the date 
for the delivery of the return in the case of any person or class of persons.” ; 

(b) in sub-section (2), the words “other than company” shall be omitted, 
and. for the word “shall serve” the words “may serve” shall be substituted, and 
after the words “his total income” the words “and total ‘world income” shall be 
inserted ; and to the said sub-section the following proviso shall be added ; namely :-— 

“Provided that the Income-tax Officer may in his discretion extend the date 
for the delivery of the return.” ; 

(c) in sub-section (3), the words “and any return so made shall be deemed 
to be a return made in due time under this section” shall be omitted ; 

(d). in-sub-section (4), the words “on the principal officer of any company 
or” shall be omitted; and a the words “on any person” the words “who has 
made a return under sub-section (1) or” shall be inserted; and 

after sub-section (4) the following sub-section shall be added, namely :— 

“(5) The prescribed form of the returns referred to in sub-sections (1) 
and (2) shall, in the case of an assessee engaged in any business, profession or 
vocation, require him to furnish particulars of the location and style of the principal 
‘place wherein he carries on the business, profession or vocation and of any branches 
thereof, the names and addresses of his ers, if any, in such business, pro- 
fession or vocation and the extent of the share of the assessee and the shares of all 
stich partners in the profits of the business, profession or vocation and any branches 
thereof.” 

Fg es ea 25. In section 23 of the said Act,— 

(a) in sub-section (1), after the word “satisfied” the words “without 
requiring the presence of the assessee or the production by him of any evidence” 
shall be inserted ; 

(b) in sub-section (2), for the words and figure “has reason to believe that 
a return made. under section 22 is incorrect or incomplete, he shall serve on the 

who made the return” the words and figure “is not satisfied without requiring. 
the presence of the person who made the return or the production of evidence that 
a return made-under section 22 is correct and complete, he shall serve on such 
person” shall be substituted ; 
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(¢) in sub-section (4),— 

(i) for the words beginning “If the principal officer” and ending “as the 
case may be” the words, brackets and figures “If any person fails to make the 
return required by any notice given under sub-section (2) of section 22 and has 
not made a return or a revised return under sub-section (3) of the same section” 
shall be substituted ; 


(ii) after the word “judgment” the words “and determine the sum payable 
by the assessee on the basis of such assessment” shall be inserted ; 


(iii) for the words “in the case of a registered firm, may cancel its regis- 
tration” the words “in the case of a firm, may refuse to register it or may cancel 
its registration if it is already registered” shall be substituted ; 

(d) after sub-section (4) the following sub-section shall be added, 
namely :— 

“(5) Notwithstanding anything contained in the foregoing sub-sections, 
when the assessee is a firm and the total income of the firm has been assessed under 
sub-section (1), sub-section (3) or sub-section (4), as the case may be,— 

(a) in the case of a registered firm, the sum payable by the firm itself shall 
not be determined but the total income of each partner or the firm, including 
therein his share of its income, profits and gains of the previous year, shall be 
assessed and the sum payable by him on the basis of such assessment shall be 
determined : 


Provided that if such share of any partner is a loss it shall be set off against 
his other income or carried forward and set-off in accordance with the provisions 
of section 24: 

Provided further that when any of such partner, is a person not resident 
in British India his share of the income, profits and gains of the firm shall be 
assessed on the firm at the rates which would be applicable if it were assessed on 
him personally, and the sum so determined as payable shall be paid by the firm; and 


(b) in the case of an unregistered firm, the Income-tax Officer may instead 
of determining the sum payable by the firm itself proceed in the manner laid down 
in clause (a) as applicable to a registered firm, if, in his opinion, the aggregate 
amount of the tax including super-tax, if any, payable by the partners under such 
procedure would be greater than the aggregate amount which would be payable 
by the firm and the partners individually if the firm were assessed as an unregistered 
firm.” 

endment of section i a i ae 
Pia aimat Pia 26. In section 23-A of the said Act, 

(a) sub-section (1) shall be omitted; 

a sub-section (2) shall be re-numbered sub-section (1), and— 

) for the ‘any of the said sub-section preceding the proviso the 
‘sewing pall be substituted, namely :— 

“(1) Where the Income-tax Officer is satisfied that in respect of any 
ves TEO E S Jun the profits and gains distributed as 
s a vidends by any company up to the end of the sixth 
panei bers: “of.” certai month after its accounts for that previous year are laid 
before the company in general meeting increased by 
any income-tax payable thereon are less than sixty per cent. of the assessable 
income of the company of that previous year, he shall, unless he is satisfied that 
having regard to losses incurred by the company in earlier years or to the smallness 
of the profit made, the payment of a dividend or a larger dividend than Aei a 

would be unreasonable, make with the previous approval of the I 
Commissioner an order in writing that the undistributed portion of the cere 
income of the company of that previous year as computed for income-tax purposes 
shall be deemed to have been distributed as dividends amongst the shareholders 
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as at the date of the general meeting aforesaid, and thereupon the proportionate 
share thereof of each shareholder shall be included in the total income of such 
shareholder for the purpose of assessing his total income: 


__ Provided that when the reserves representing accumulations of past profits 
which have not been the subject of an order under this sub-section exceed the paid 
up capital of the com , together with any loan capital which is the property of 
the shareholders, or the actual cost of the Peed assets of the company whichever 
of these is greater, this section shall apply as if instead of the words ‘sixty per 
cent. of the assessable income’ the words ‘one hundred per cent. of the assessable 
income’ were substituted : 

Provided further that no order under this sub-section shall be made where 
the company has distributed not less than fifty-five per cent. of the assessable 
income of the company, unless the company, on receipt of a notice from the Income- 
ee oe fails to make within three 
months of the receipt of such notice a further distribution of its profits and gains 
so that the total distribution made is not less than sixty per cent. of the assessable 
income of the company of the previous year concerned:” ; 

(11) for the proviso the following shall be substituted, namely :— 

a “Provided further that this sub-section shall not apply to any company in 

which the public are substantially interested or to a subsidiary company of such 
a company if the whole of the share capital of such subsidiary company is held by 
the parent company or by the nominees thereof.” ; ‘ 

(iii) in the Explanation, the whole of clause (a), the brackets and letter 
“(b)” and the whole of clauses (c) and (d) shall be omitted; 

(c) sub-section (3) shall be renumbered as sub-section (2) and in the sub- 
section, as so re-numbered, before the words “Assistant Commissioner” the word 
nepeg shall be inserted and the words “firm, association or” shall be 
omitted; 

(d) sub-sections (4) and (5) shall be renumbered, respectively, sub- 
sections (3) and (4), and in sub-section (3), as so re-numbered,— 

i (i) paragraph (i) shall be omitted; 

‘(ii) in paragraph (ii), for the word, brackets and figure “sub-section (2)” 
the word, brackets and figure “sub-section (1)” shall be substituted ; for the words 
“and may be recovered from such m ’ the words “if it cannot be recovered 
from such member” shall be substituted and the words following those words shall 
be omitted ; 

(iii) in paragraph (iii), the words “, firm or other association” and the 


words “, or association” shall be omitted ; 
(e) after sub-section (4), as renumbered by the foregoing clause, the 
following sub-section shall be added, namely :— 


“(5) When a company is a shareholder deemed tinder sub-section (1) to 
have received a dividend, the amount of the dividend thus deemed to have been 
paid to it shall be deemed to be part of its total income for the purpose also of the 
application of that sub-section to distributions of profits by that company.” 

ent of section 24, i i eed 
“one ey 27. In section 24 of the said Act, 

(a) to sub-section (1) the following proviso shall be added, namely :— 

“Provided that where the assessee is an unregistered firm which has not 
een assessed under the provisions of clause (b) of sub-section (5) of section 23 
in the manner applicable to a registered firm, any such loss shall be set-off only 
against the income, profits and gains of the firm and not against the income, profits 
and gains of any of the partners of the firm; and where the assessee is a registered 
firm, any loss which cannot be set-off against other income, profits and gains of 
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the firm shall be apportioned between the partners of the firm and they alone shall 
be entitled to have the amount of the loss set-off under this section.” ; 

_ (b) for sub-section (2) the following sub-sections shall be substituted, 
namely :— 

_  “(2) Where any assessee sustains a loss of profits or gains in any year, 
being a previous year not earlier than the previous year for the assessment for the 
year ending on the 31st day of March, 1940, under the head ‘Profits and gains of 
business, profession or vocation’, and the loss cannot be wholly set-off ander sub- 
section (1), the portion not so set-off shall be caried forward to the following year 
and set-off against the profits and gains, if any, of the assessee from the same 
business, profession or vocation for that year; and if it cannot be wholly so set off, 
the amount of loss not so set off shall be carried forward to the following year, 
and so on; but no loss shall be so carried forward for more than six years, and a 
loss arising in the previous years for the assessment for the years ending on the 
3ist day of March, 1940, the 31st day of March, 1941, the 31st day of March, 
1942, the 31st day of March, 1943, and the 31st day of March, 1944, respectively, 
shall be carried forward only for one, two, three, four and five years, respectively : 

Provided that nothing herein contained shall entitle any assessee, being a 
registered firm, to have carried forward and set off any loss which has been 
apportioned between the partners, under the proviso to sub-section (1), or entitle 
any assessee, being a partner in an unregistered firm which has not been assessed 
under the provisions of clause (b) of sub-section (5) of section 23 in the manner 
applicable to a registered firm, to have carried forward and set off against his own 
income any loss sustained by the firm: 


Provided further that where an unregistered firm is assessed as a registered 
firm under clause (b) of sub-section (5) of section 23, during any year, its losses 
shall also be carried forward and set off under this section as if it were a registered 
firm: 


Provided further that where a change has occurred in the constitution of a 
firm or where any person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, otherwise than by inheritance, 
nothing in this section shall be deemed to entitle any person other than the person 
incurring the loss to have it set off against his income, profits or gains, 

(3) When, in the course of the assessment of the total income of any 
assessee, it is established that a loss of profits or gains has taken place which he 
is entitled to have set off under the provisions of this section, the Income-tax Officer 
shall notify to the assessee by order in writing the amount of the loss as computed 
by him for the purposes of this section.” 

Praes a ele 28. In section 24-A of the said Act,— 

(a) in sub-section (1), for the words beginning “for the period from the 
expiry of the last previous year” and ending “for the financial year in which such 
assessment is made” the following words shall be substituted, namely :— 

“of the period from the expiry of the last previous year of which the income 
has been ad his lands o the probable date of his departure from British 
India, or where he has not been previously assessed, on his total income of the 
period up to the probable date of his departure from British India. The assess- 
ment shall be made on the total income of each completed previous year included 
in such period at the rate at which such income would have been charged had it 
been f assessed, and as respects the period from the expiry of the last of such 
completed previous years to the probable date of departure the Income-tax Officer 
shall estimate the total income of such person during such period and assess it at 
the rate in force for the financial year in which such assessment is made” ; 
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and in the proviso, for the words “or have been assessed at too low a rate” the 
words “or have been under-assessed, or have been assessed at too low a rate, or 
have been the subject of excessive relief under this Act but” shall be substituted ; 


_ Ad in sub-section (2), for the words “comprised in the period first referred 
to in” the words “comprised in the relevant period referred to in the first sentence 
of” shall be substituted. 


zqtmendment of section 29, In section 24.B of the said Act— 


(a) for sub-section (2) the following sub-section shall be substituted, 
namely:— 


“(2) Where a person dies before the publication of the notice referred to 
in sub-section (1) of section 22 or before he is served with a notice under sub- 
section (2) of section 22 or section 34, as the case may be, his executor, adminis- 
trator or other legal representative shall, on the serving of the notice under sub- 
section (2) of section 22 or under section 34, as the case may be, comply therewith, 
and the Income-tax Officer may proceed to assess the total income of the deceased 
person as if such executor, administrator or other legal representative were the 
assessee.” ; 

(b) in sub-section (3), the words, brackets and figure “of sub-section (2)” 
shall be omitted and after the words “and for this purpose may” the following 
words shall be inserted, namely :— 


“by the issue of the appropriate notice which would have had to be served 
upon the deceased person had he survived,” 
i a section 25, 30. In section 25 of the said Act,— 

(a) in sub-section (3), after the words “is discontinued” the words “then, 
unless there has been a succession by virtue of which the provisions of sub-section 
(4) have been rendered applicable,” shall be inserted: 


(b) after sub-section (3) the following sub-sections shall be inserted, 
namely :— i 


“(4) Where the person who was at the commencement of the Indian 
Income-tax (Amendment) Act, 1939, carrying on any business, profession or 
vocation on which tax was at any time charged under the provisions of the Indian 
Income-tax Act, 1918, is su ed in such capacity by another person, the change 
not being merely a change in the constitution of a partnership, no tax shall be 
payable by the first mentioned person in respect of the income, profits and gains 
of the period between the end of the previous year and the date of such succession, 
and such person may further claim that the income, profits and gains of the previous 
year shall be deemed to have been the income, profits and gains of the said period. 
Where any such claim is made, an assessment shall be made on the basis of the 
income, profits and gains of the said period, and, if an amount of tax has already 
been paid in respect of the income, profits and gains of the previous year exceeding 
the amount payable on the basis of such assessment, a refund shall be given of 
the difference. 


(5) No claim to the relief afforded under sub-section (3) or sub-section 

4) shall be entertained unless it is made before the expiry of one year from the 

te on which the business, profession or vocation was discontinued or the 
succession took place, as the case may be.” ; and 


7 existing sub-section (4) shall be re-numbered sub-section (6), and in 
that sub-section, so re-numbered, for the words, brackets and figures “sub- 
section (1) or sub-section (3)” the words, brackets and figures “sub-section (1) 
sub-section (3) or sub-section (4)” shall be substituted. 
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. 31. (a) In sub-section (1) of section 25-A of 
Pea eniin Fe ‘the said Act; the words “that a separation of the mem-. 
maby EEE SS 5 bers of the family bas taken place and” shall be 
omitted; 
, (b) in sub-section (2) of section 25-A of the said Act, after the words 
“Where such an order has been passed” the words “or where any person has 
succeeded to a business, profession or vocation formerly carried on by a Hindu 
undivided family whose joint family property has been partitioned on or after 
the last day on which it carried on such business, profession or vocation” shall 
be inserted, the words “separation or” shall be omitted, and, in the proviso, for 
the words “separated members and groups of members” the words “members 
and groups of members whose joint sc property has been partitioned” shall 
be substituted. 


Amendment of section 26, 
Act XI of 1922. . 32. In section 26 of the said Act,— 


(a) in sub-section (1), for the words beginning “the assessments on the 
firm” and ending “proportionate to his interest in the firm’ the words “the 
assessment shall be made on the firm as constituted” shall be substituted, and to 
the said sub-section the following provisos shall be added, namely :— 

“Provided that the income, profits and gains of the previous year shall, 
for the purpose of inclusion in the total incomes of the partners, be apportioned 
between the partners who in such previous year were entitled to receive the 
game: 

Provided further that when the tax assessed upon a partner cannot be 
tecovered from him it shall be recovered from the firm as constituted at the 
time of making the assessment.” ; 

(b) for sub-section (2), the following sub-section shall be substituted, 
namely :— 

(2) Where a person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, such person and such other 
person shall, subject to the provisions of sub-section (4) of section 25, each be 
assessed in respect of his actual share, if any, of the income, profits and gains of 
the previous year: 

. , Provided that, when the person succeeded ın the business, profession or, 
vocation cannot be found, the assessment of the profits of the year in which the 
succession took place up to the date of succession, and for the year preceding 
that year shall be made on the person succeeding him in like manner and to the 
same amount as it would have been made on the person succeeded or when the 
tax in respect of the assessment made for either of such years assessed on the 
person succeeded cannot be recovered from him, ‘it shall be payable by and 
recoverable from the person succeeding, and such person shall be entitled 1o 
recover from the person succeeded the’ amount of any tax so paid.” 


: 33. In section 27 of the said Act, the words “or 
Amendment of section 27, in the case of a company, the principal ‘officer thereof” 


Act XI of 1922. ahall be omitted. 
Amendment of section 28, : : 
Act XI of 1922 34. In section 28 of the said Act,— 


(a) for sub section (1) the following sub-section shall be substieted, 
namely :— 

“(1) If the Income-tax Officer, the Appellate Assistant Commissioner 
or the Commissioner, in the course of any proccedings under this Act, is satis- 
fied that any person— 

(a) has without reasonable cause failed to furnish the return of his 
total income which he was required to furnish by notice given under sub- 
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section (1) or sub-section (2) of section 22 or section 34 or has without reason- 
able c.use failed to furnish it within the time allowed and in the manner 
required by such notice, or 

(b) has without reasonable cause failed to comply with a notice under 
sub-section (4) of section 22 or sub gection (2) of section 23, or 


: (c) has concealed the particulars of his income or deliberately furnished 
inaccurate particulars of such income, 


he may direct that such person shall pay by way of penalty, in the case. 
‘referred to in clause (a), in addition to the amount of the income-tax and super- 
tax, if any, payable by him, a sum not exceeding one and æ half times that 
amount, and in the cases referred to in clauses (b) and (c), in addition to any 
tax payable by him, asum not exceeding one and a half times the amount of 
the income tax and super-tax, if any, which would have been avoided if the 
income as returned by such person had ‘been accepted as the correct income: 

Provided that— 


(a) no ty for failure to furnish the return of his total income 
shall be imposed on an assessee whogé total income is less than three thousand 
five hundred rupees unless he has been served with a notice under sub-section 
(2) of section 22; 

(b) where a person has falled to comply-with a notice under sub-section 
(2) of section 22 or section 34 and proves that he has no income liable to tax, 
the penalty imposable under this sub-section shall be a penalty not exceeding 
twenty-five rupees ; 

(c) no penalty shall be imposed under this sub-section upon any person 

assessable under section 42 as the agént of a person not resident in British India 
for failure to furnish the return required under section 22 unless a notice under 
sub-section (2) of that section or under section 34 has been served on him.”; 
. (b) in sub-section (2 )» for the words ”“Assistant Commissioner” the 
words “Appellate Assistant C issioner” shall be substituted; for the words 
“in addition to the income-tax payable by him” the words “in addition to the 
income-tax and super-tax, if any, payable by him” shall be substituted; and for 
the words “not exceeding the amount of income-tax” the words “not exceeding 
S and a half times the amount of income-tax and super-tax” shall be substitu- 
ted; 5 3 
(c) in sub-section (5), for the words “Assistant Commissioner” the 
words “Appellate Assistant Commissioner” ahall be substituted ; 

(d) after sub-section (5) ‘the following sub-section shall be added, 
namely :-— 

“(6) The Inconie-tax Officer shall not impose any penalty under this 
section without the previous approval of the Inspecting Assistant Commissio- 
ner.” s 


, Substitution of new sec- 35. For section 29 of the said Act the following 


tion for section 29, Act XT section shall be substituted, namely :— 
of 1922, 


“29, When any tax or penalty is due in consequence of any order passed 
under or in pursuance of this Act, the Income-tax 
Notice of demand. Officer shall serve upon the assessee or other person 
liable to pay such tax or penalty a notice of demand in the prescribed form 
specifying the sum so payable.” 
30 Ret of section 36, In section 30 of the said Act,— 


(a) in sub-section 1), — = ` ; ; 
(i) for the words and figures “or rate at which he.is assessed under 
section 23 or section 27” the words and figures “of income assessed under 
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section 23 or section 27, or the amount of loss computed under section 24 or the 
amount of tax determined under section 23 or section 27” shall be substituted; 


(ii) aiter the words and figure “assessment under section 27, or”, the 
word “objecting” shall be inserted, and the words “against him” shall be 
omitted ; i 

(iii) after the word, letter and figure “section 25-A” the words, figures 
and brackets “or sub-section (2) of section 26” shall be inserted, and after the 
words “made by an Income-tax Officer” the words, letters, figures and brackets 
“or objecting to any penalty imposed by an Income-tax Officer under sub- 
section (6) of section 44E or sub-section és) of section 44F or sub-section (1) 
of section 46” shall be inserted ; 


(iv) after the words “made by an Income-tax Officer” the following 
words, figures and letters shall be inserted, namely :— 

“or objecting to a refusal of an Income-tax Officer to allow a claim toa 
refund under section 48, 49 or 49-F,-or to the amount of the refund allowed 
by the Income-tax Officer under any of those sections, and any assessee, being a 
company, hae Org an order made by an Income-tax Officer under sub-section 
(1) of section 23-A” ; 

(v) for the words ‘Assistant Commissioner’ the words “Appellate 
Assistant Commissioner” shall be substituted; f 7 

(vt) for the proviso the following provisos shall be substituted, namely :— 

“Provided that no appeal shall lie against an order under sub-section (1) 
of section 46 unless the tax has been paid: 

Provided further that where the partners of a firm are individually 
assessable on their shares in the total income of the firm, any such partner 
may appeal to the Appellate Assistant Commissioner against any order of an 
Income-tax Officer deerne the amount of the total income or the loss of the 
firm or the apportionment thereof between the several partners, but in respect 
of matters which are determined by such order may not appeal against the 
assessment of his own total income: f 

Provided further that a shareholder in a company in respect of which an 
order under section 23-A has been passed by an Income-tax Officer, may not in 
respect.of matters determined by such order appeal against the assessment of 
his own total income.” ; 

(b) in sub-section (2), after the word and figure “section 27” the words, 
letters and figures “or of the intimation of an order under sub-section (1) of 
section 23-A or under section 48, 49 or 49-F” shall be inserted, and for the 
words “Assistant Commissioner” the words “Appellate Assistant Commissioner” 
shall be substituted. 


Amendment of section 31, A ` — 
Act XI of 1922. 37. In section 31 of the said Act, 


(a) for the words “Assistant Commissioner”, wherever they occur in 
the section, the words “Appellate Assistant Commissioner” shall be substituted ; 

(b) after sub-section (2) the following sub-section shall be inserted, 
namely :— ‘ 

“ (2-A) The Appellate Assistant Commissioner may, at the hearing of 
an appeal, allow an appellant fo go into any ground of appeal not specified in 
the grounds of appeal, if the Appellate Assistant Commissioner 1s satisfied that 
the omission of that ground from the form of appeal was not wilful or un- 
reasonable.” ; 

(2) ‘in sub-section (3),— 

(i) in clause (a), after the word “assessment” the words “and, in the 
case of an assessment on a firm or association of persons, authorise the Income- 

Į—12 
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tax-Officer to amend accordingly any assessment made on any partner of the 
firm or any member of the association,” shall be inserted ; 

(#) in clause (b), after the words “fresh assessment”, where they occur 
for the second time, the words “and determine where necess the amount of 
tax payable on the basis of such fresh assessment” shall be added; 

(hi) for the words and figures “section 25 or section 28” the words, 
figures and letter “section 25, or sub-section (1) of section 23-A or sub-section 
(2) of section 26 or section 48, 49 or 49-F” l be substituted ; 

a after clause (d) and before the proviso the following shall be 
inserted, namely w= - 
_ “or, in the case of an order under sub-section (1) of section 25-A. 

(e) confirm such order or cancel it and either direct the Income-tax 
Officer to make further inquiry and pass a fresh order or to make an assess- 
ment in the manner laid down in sub-section (2) of section 25-A, 

or, in the case of an order under section 28 or sub-section (6) of sec- 
tion 44-E or sub-section (5) of section 44-F or sub-section (1) of section 46, 


(f) confirm or cancel such order or vary it so as either to enhance or 
reduce the penalty ; 


or, in the case of an appeal against a computation of loss under sec- 
tion 24, 
(g) confirm or vary such computation” ; 


(v) in the proviso, after the word “assessment” the words “or a penalty” 
shall be inserted ; 


(vi) after the proviso the following proviso shall be added, namely :— 
“Provided further that at the hearing of any appeal against an order of 


an Income-tax Officer, the Income-tax Officer shall have the right to be heard 
either in person or by a representative.” 


38. In sub-section (1) of section 32 of the said Act for the words ‘“Assis- 
i _ tant Commissioner” the words “Appellate Assistant 
pendent oe section Commissioner” shall be substituted, and for the 
PACEA o ' words, brackets and figures “enhancing his assessment 
under sub-section (3) of section 31” the words, brackets and figures „“under 
sub-section (3) of section 31 enhancing his assessment or a penalty imposed 
under section 28 or sub-section (6) of section 44-E or sub-section (5) of sec- 
tion 44-F” shall be substituted. 


39. In sub-section (1) of section 33 of the said Act, for the words “Assis- 
tant Commissioner” the words ‘‘Appellate Assistant 


joer section 33, Commissioner” shall be substituted, and for the word, 


brackets and “sub-section (4)” the word, 
brackets and figure “sub-section (5)” shall be substituted. 
Omission of section 33-A 40. Section 83-A of the said Act shall be omit- 
Act XI of 1922. ted. 


i 41. (1) Section 34 of the said Act shall be re- 
Aara section 34, numbered as sub-section (1) of that section, and in 
Act XI of : the section, as so re-numbered,— 


(a) for the words “for any reason” the words “in consequence of definite 
information which has come into his possession the Income-tax Officer discovers 
that” shall be substituted ; 

(b) for the words “has escaped assessment in any year, or has been 
assessed at too low a rate” the words “have escaped assessment in any “year, or 
have been under-assessed, or have been assessed at too low a rate, or have been 
the subject of excessive relief under this Act” shall be substituted ; 
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(c) for the words “at any time within one year” the following shall be 
substituted, namely :— 

“in any case in which he has reason to believe that the -assessee has con- 
cealed the particulars of his income or deliberately furnished inaccurate parti- 
culars thereof, at any time within eight years, and in any other case at any time 
within four years”; 

(d) after the proviso the following proviso shall be added, namely :— 

. “Provided further that when the income, profits or gains concerned are 
income, profits or gains liable to assessment for a year To prior to the com- 
mencement of the Indian Income-tax (Amendment) Act, 1939, or where the 
assessment made or to be made is an assessment made or to be made on a person 
deemed to be the agent of a non-resident person under section 43, this sub-section 
shall have effect as if for the periods of eight years and four years a period of . 
one year were substituted.” 

(2) To the said section, as so re-numbered, the following sub-section 
shall be added, namely :— 

“(2) No order of assessment under section 23 or of assessment or re- 
assessment under sub-section (1) of this section shall be made after the expiry, 
in any case to which clause (c) of sub-section (1) of section 28 applies, of eight 
years, and in any other case, of four years from the end of the year in which the 
income, profits or gains were first assessable.” 


Amendment of section 35 42. In sub-section (1) of section 35 of the said 

Act XI of 1922. Act, — : 

(a) for the words “Assistant Commissioner”, in both places where they 
occur, the words “Appellate Assistant Commissioner” shall be substituted ; 

(b) for the words “within one year”, in both places where they occur, 
the words “within four years” shall be substituted ; 

(c) for the words “demand made upon an assesšee” the words “assess- 
ment order passed by him” shall be substituted; 

{d) forthe words “brought to his notice by the assessee” the words 
“brought to his notice by an assessee” shall be substituted ; 

(e) after the proviso the following proviso shall be added, namely :— 

“Provided further that no such rectification shall be made of any mistake 


in any order passed more than one year before the commencement of the Indian 
Income-tax (Amendment) Act, 1939.” 


43. In section 37 of the said Act, for the words “Assistant Commissioner”, 
in both places where they occur, the words “Appel-- . 


Amendment of section 37, . coos ” ee 
Act XI of 1922, a Assistant Commissioner,” shall be substitu 


Amendment of section 38, 44. (1) For clause (3) of section 38 of the said 
Act X1 of 1922, Act the following clause shall be substituted, namely :-— 
“(3) require any assessee to furnish a statement of the names and ad- 
dresses of all persons to whom he has paid in any year rent, interest, commission, 
royalty or brokerage, or any annuity not being an annuity taxable under the 
head ‘Salaries’, amounting to more than four hundred rupees, together with 
particulars of all such payments made.” 


45, In section 40 of the said Act, for the words “being in receipt on behalf 
i; of such beneficiary of any income” the words “being 
Peep arate section 40, entitled to receive on behalf of such beneficiary any 
Sees income” shall be substituted and to the said section the 
following proviso shall be added, namely :— . 
«Provided that in the case of a beneficiary being a person residing out of 
British India the tax may be levied upon and recovered from him direct.” 
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, 46. : (1) Section 41 of the said Act shall be re- 
aAaepdment of section 41, numbered sub-section (1) of that section, and in the 
ct XI of 1922. : 
2 section, 80 re-numbered,— 

f a) the words “are received by” shall be omitted; 

b) after the words “the Official Trustees or” the word “by” shall be 
omitted ; 

(c) after the words “appointed by or under any order of a Court” the 
words “or any trustee or trustees appointed under a duly executed trust deed, 
(including the trustee or trustees under any Wakf deed which is valid under the 
Mussalman Wakf Validating Act, 1913), are entitled to receive on behalf of any 
person” shall be inserted ; 

(d).after the words “receiver or manager”, where they occur for the 

second time, the words “or trustee or trustees” shall be inserted; 
j (e) for the words“any person on whose behalf such income, profits or 
gains are received” the words “the person on whose behalf such income, profits 
or gains are receivable” shall be substituted ; 

9) the following provisos shall be added, namely :— 

“Provided that where any such income, profits or gains or any part there- 
of are not specifically receivable on behalf of any one person, or where the in- 
dividual shares of the persons on whose behalf they are receivable are indeter- 
minate or unknown, the tax shall be levied and recoverable ai the maximum 
rate: . 

Provided further that when part only of the income, profits and gains of 
a trust is chargeable under this Act, that proportion only of the income, profits 
and vane receivable by a beneficiary from the trust which the part so charge- 
able bears to the whole income, profits and gains of the.trust shall be deemed to 
have been derived from that part.” 

(2) To sub-section (1) of section 41, as so, re-numbered, the following 
sub-section shall be added, namely :— 

“(2) Nothing contained in sub-section (1) shall prevent either the direct 
assessment of the person on whose behalf income, profits or gains therein 
referred to are receivable, or the rocovery from such person of the tax payable 
in respect of such income, profits or gains.” 


Ao rrurinal section 42, 47. In section 42 of the said Act,— 


(a) in sub-section (1) ,— 
(+) for the words “In the case of any person residing out of British 
India, all profits or gains accruing or arising to such person,” the words “All in- 
come, profits or gains accruing or arising,” shall be substituted ; 
: (ii) for the words “or property in British India” the following words 
shall be substituted, namely :— 

“in British India, or through or from any property in British India or 
through or from any asset or source of income in British India, or through or 
ae money lent at interest and brought into British India in cash or in 

(tii) for the words “shall be chargeable to income-tax in the name of the 
agent of any such person, and” the words “where the person entitled to the in- 
come, profits or gains is not resident ın British India, shall be chargeable to 
income-tax either in his name or in the name of his agent, and in the latter case” 
shall be substituted ; 

(#v) in the proviso, for the words “Provided that” the following shall be 
substituted, namely :— 

“Provided that where the person entitled to the income, profits or gains 
is not resident in British India, the income-tax so chargeable may be recovered 

_ by deduction under any of the provisions of section 18 and that”; 
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(v) after the proviso the following provisos shall be added, namely :— 

“Provided further that any such agent, or any person who apprehends 
that he may be assessed as such an agent, may retain out of any money payable . 
by him to such non-resident person a sum equal to his estimated -liability under 
this sub-section, and in the event of any disagreement between the non-resident 
person and such agent or person as to the amount to be so retained, such agent 
or person may secure from the Income-tax Officer a certificate stating the 
amount to be so retained pending fiaal settlement of the liability, and the certifi- 
cate so obtained shall be his warrant for retaining that amount : 


Provided further that the amount recoverable from such agent or person 
at the time of final settlement shall not exceed the amount specified in such 
certificate except to the extent to which such agent or person may at such time 
have in his hands additional assets of such non-resident person.” ; 7 

(b) in sub-section (2), after the words “Where a person not resident” 
the words “or not ordinarily resident” shall be inserted; the words “,and not 
being a British subject or a ‘irm or company constituted within His Majesty’s 
Dominions or a branch thereof” shall be omitted; the words “or the Assistant 
Commissioner, as the case may be,” shall be omitted and for the words com- 
mencing “between the resident and the non-resident” and ending “connection 
with the non-resident” the words “between such persons, the course of business 
is so arranged that the business done by the resident person with the person not 
resident or not ordinarily resident” shall be substituted ; 

fe) for sub-seclion (3) the following sub-section shall be substituted, 
namely :— - 

“(3)_ In the case of a business of which all the operations are not carried 
out in British India, the profits and gains of the business deemed under this 
section to accrue or arise in British India shall be only such profits and gains 
as are reasonably attributable to that part of the operations carried out in 
British India.” 


Amendment section of 43, . CU oo ee 
Act XI of 1922. 48. In section 43 of the said Act, 


(a) before the proviso the following proviso shall be inserted, namely ~~ 


“Provided that where transactions are carried on in the ordinaty course 
of business through a broker in British India in such circumstances that the 
broker does not in respect of such transactions deal directly with or on behalf 
of a non-resident principal but deals with or through a non-resident broker who 
is carrying on such transactions in the ordinary course of his business and not as 
a principal such first mentioned broker shall not be deemed to be an agent under 
this section in respect of such transactions :” ; 


(b) in the existing proviso after the word “Provided” the word “further” 
shall be inserted. 


Substitution of new sec- 49. For section 44 of the said Act the following 
Hoo o section 44, Act XI section shall be substituted, namely :— 
o . 
44. Where any business, profession or vocation carried on by a firm or 
association of persons has been discontinued, or where 
Liability in case of a dis- an association of persons is dissolved, every person 
continued firm or associa- to was at the time of such discontinuance or dissolu- 
i tion a partner of such firm or a member of such 
association shall, in respect of the income, profits and gains of the firm or assọ- 
ciation, be jointly and severally liable to assessment under Chapter IV and for 
the amount of tax payable and all the provisions of Chapter IV shall, so far as 
may be, apply to any such assessment.” 
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E 50. In section 44-C of the said Act, for the 


Amendment of section words “in any year” the words “in the year” shall be 
44-C, Act XI of 1922, substituted. 


Insertion of new Chapter ‘Si. After Chapter VA of the said Act the 
VB in Act X1 of 1922. following Chapter shall be inserted, namely :— 


“CHAPTER VB. 


SPECIAL PROVISIONS RELATING TO AVOLDANCE oF LIABILITY TO INCOME-TAX AND- 
SUPER-TAX. 


44-D. (1) Where any person has, by means ofa transferof assets, by 
virtue or in consequence whereof, either alone or im 
Avpidance of income-tax conjunction with associated operations, any income 
by transachoni goang it which if it were the income of such person would be 
persons resident or ordin. chatgeable to income-tax becomes payable to a person 
arily resideut abroad. not resident or to a person resident but not ordinarily 
resident in British India, acquired any rights by 
virtue or in co uence of which he has within the meaning of this section 
power to enjoy such income, whether forthwith or in the future, that income 
shall, whether it would or would not have been chargeable to income-tax apart 
from the provisions of this section, be deemed to be income of such first men- 
tioned person for all the purposes of this Act. 


(2) Where any person receives or is entitled to receive, whether before 
orafter any transfer of assets by virtue or in consequence whereof either 
alone or in conjunction with associated operations any income becomes payable 
to a person not resident or resident but not ordinarily resident in British India, 
any sum paid or payable by way of a loan or repayment of a loan or any other 
sum, being a sum which is not paid or payable for full consideration in mone 
or money’s worth, paid or payable otherwise than as income, such income shall, 
whether it would or would not have been chargeable to income-tax apart from 
the provisions of this section, be deemed to be the income of the first-mentioned 
person for all the purposes of this Act. 


(3) Sub-sections (1) and (2) shall not apply if such first-mentioned 
person shows to the satisfaction of the Income-tax Officer either— i 


(a) that neither the transfer nor any associated operation had for its 
purpose or for one of its purposes the avoidance of liability to taxation; or 


(b) that the transfer and all associated operations were bona fide com- 
inercial transactions and were not designed for the purpose of avoiding liability 
to taxation. 


(4) For the purposes of this section, an ‘associated operation’ means, in 
relation to any transfer, an operation of any kind effected by any person in 
relation to any of the assets transferred or any assets representing whether 
directly or indirectly any of the assets transferred, or to the income arising 
from any such assets, or to any assets representing whether directly or indirectly 
the accumulations of income arising from any such assets. 


(5) A person shall, for the purposes of this section, be deemed to have 
power to enjoy income of a person not resident, or resident but not ordinarily 
resident, in British India, if— 

(a) the income is in fact so dealt with by any person as to be calculated 
at some point of time and, whether in the form of income or not, to enure for 
the benefit of the first mentioned person, or 

(b) the receipt or accrual of the income operates to increase the value to 
such frst mentioned person of any assets held by him or for his benefit, or 


s 
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; (c) such first mentioned person receives or is entitled to receive at any 
time any benefit provided or to be provided out of that income or out of moneys 
which are or will be available for the purpose by reason of the effect or succes- 
sive effects of the associated operations on that income and on any assets which 
represent that income, or ` 

(d) such first mentioned person has power by means of the exercise of 
> any power of appointment or power of revocation or otherwise to obtain for 
himself, whether with or without the consent of any other person, the beneficial 
enjoyment of the income, or 

ce). such first mentioned person is able, in any manner whatsoever and 
whether directly or indirectly, to control the application of the income. 

(6) In determining whether a person has power to enjoy income within 
the meaning of this section, regard shall be had to the substantial result and 
effect of the transfer and any associated operations, and all benefits which may 
at any time accrue to such person as a tofthetransfer and any associated 
iar’ shall be taken into account irrespective of the nature or form of the 

ts. 

(7) For the purposes of this section— 

(a) the expression ‘assets’ includes property or rights of any kind, and 
the expression ‘transfer’ ın relation to rights includes the creation of those 
rights ; 

(b) the expression ‘benefit’ includes a payment of any kind; 

(c) references to income of a person not resident or of a person not 
ordinarily resident in British India shall, where the amount of the income of a 
company for any year or period has been deemed to have been distributed under 
sub-section (1) of section 23-A, include references to so much of the income of 
the company for that year or period as is equal to the amount deemed to have 
been distributed to that person; 

(d) references to assets representing any assets, income or accumulations 
of income include references to shares in or obligations of any company to 
which, or obligation of any other person to whom, those assets, that income or 
those accumulations are or have been transferred; , 

(e) any body corporate incorporated outside British India shall be 
treated as if it were resident out of British India whether it is go resident or 
not. 

(8) The provisions of this section shall apply for the purposes of assess- 
ment to income-tax and super-tax for the year ending on the 31st day of March, 
1940, and subsequent years, and shall apply, in relation to transfers of assets 
and associated operations whether carried out before or after the commencement 
of the Indian Income-tax (Amendment) Act, 1939. 


(9) Where any person has been charged to tax on any income deemed to 
be his under the provisions of this section, and that income is subsequently 
received by him, whether as income or in any other form, it shall not again be 
deemed to form part of his income for the purposes of this Act. 


44-E, (1) Where the owner of any securities (in this sub-section and in 
; _ sub-section (2) referred to as ‘the owner’) agrees to 
Avoidance of tax by certain sell or transfer those securities, and by the same or 
transactions in securities. any collateral agreement— 
(a) agrees to buy back or re-acquire the securities, or 
(b) acquires an option, which he subsequently exercises, to buy back or 
re-acquire the securities, 
then, if the result of the transaction is that any interest becoming payable 
in respect of the.securities is receivable otherwise than by the owner, the inte- 
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rest payable as afgresaid-shall, whether it would or would not have. been charge- 
able to tax apart. from the provisions of this section, be deemed for all the pur- 
poses of this Act to be the income of the owner and not to be the income of any 
other person. ; ici 

(2) The references in sub-section (1) to buying back or re-acquiri 
securities. shall be deemed to area see ee baring: or cog ae 
securities, so, however, that where similar securities are brought or acquired, : 
the owner shall be under no greater liability to tax than he would have been 
under if the original securities had been bought back or re-acquired. 

(3) Where any person carrying on a business which consists. wholly or 
partly in dealing in securities agrees to buy or acquire any securities, and by the 
game or any collateral agreement— 4 Sie i 

(a) agrees to`sell hackor re-transfer the securities,or ‘`. k 

(b) acquires an option, which he subsequently exercises, to sell back or 
re-transfer the securities, - ‘ . 

' then, if the result of the transaction is that any interést:becoming payable 
in respect of the securities is receivable by him, no account shall be taken of the 
transaction in computing for any of the purposes of this Act the profits arising 
from or loss sustained in the business. 

(4) Sub-section (3) shall have effect, subject to any necessary modifica- 
tions, as if references to selling back or re-transferring the securities included 
references to selling or transferring similar securities. : i 

(5) For the purpose of this section— s 

(a) the expression ‘ interest ’ includes a dividend; 

(b) the expression ‘securities ’ includes stocks and shares; | 

(c) securities shall be deemed to be similar if they entitle their holders to 
the same rights against the same persons as to capital and interest and the same 
remedies for the en*orcement of those rights, notwithstanding any difference in 
the total nominal amounts of the respective securities or in the form in which 
they are held or the manner in which they can be transferred. 

(6) The lncome-tax Officer may by notice in writing require any person 
to furnish him.within such time as he may direct (not being less than twenty- 
' eight days), in respect of all securities of which such person was the owner at 
any time during the period specified in the notice, such particulars as he consi- 
ders necessary for the purposes of this section and for the -purpose of discover- 
ing whether tax has been borne in respect’of the interest on all those securities ; 
and, if that person without reasonable excuse fails to comply with the notice, he 
shall be liable to a penalty not exceeding five hundred rupees and to a further 

ty of the like amount for every day after the infliction of such penalty 
during which the failure continues. - - . mn Sie ake 
+  44-F, (1) Any person upon whom notice is served by the Income-tax 

á s Officer requiring him to furnish a statement of parti- 
Avoidance of tax by sales culars ‘relating to any securities in which, at any time 
cum dividend. during the period specified in the notice he has had 
any beneficial interest, and in respect of which, within such period, either no1n- 
come was received by him, or the income received by him was Jess than the sum 
to which the income would have amounted if the income from such securities 
had accrued from day to day and been apportioned accordingly, shall, whether 
an assessment to income-tax or super-tax in respect of his total income has or 
has not been made for the relevant year or years of assessment; furnish such a 
statement and such particulars in the form and within the time (not béing less 
than twenty-eight days) required by the notice. 

(2) If it appears to the Income-tax Officer by reference to all the cir- 

cumstances-in relation to the securities of any such person (including. circum- 
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stances with respect to sales, purchases, dealings, contracts, arrangements, trans- 
fers, or any other transactions relating to such securities) that such person has 
thereby avoided or would avoid more than ten per cent. of the amount of the 
income tax or super-tax for any year which would have been payable in his case 
in respect of the income from those securities if the income had been deemed to 
accrue from day to day and had been apportioned accordingly, and the income 
so deemed to have been apportioned to him had been treated as part of his total 
income from all sources for the purposes of income-tax or super-tax then those 
‘securities shall be deemed to be securities to which sub-section (3) applies. 


(3) For the purposes of assessment to income-tax or super-tax in the 
case of any such person, the income from any securities to which this sub-sec- 
tion applies shall be deemed to accrue from day to day, and in the case of the 
sale or transfer of any such securities by or to him shall’be deemed to have been 


received as and when it is deemed to have accrued: 

Provided that this section shall not apply if such. person proves to the 
satisfaction of the Income-tax Officer that the avoidance of income-tax or 
super-tax was exceptional and not systematic and that there was not in his case in 
any of the three preceding years any such avoidance of income-tax or super-tax, 
or that the provisions of section 44-E have been applied in his case in respect 
of such income. oe 

(4) If any person fails to furnish any statement or particulars required 
under this section, or if the Income-tax cer is not satisfied with any state- 
ment or paiticulars furnished under this section, the Income-tax Officer may 
make an estimate of the amount of the income which, under the foregoing pro- 
visions of this section, is to be deemed to form part of the person’s total income 
for the purposes of income-tax or super-tax. 

é tf any person without reasonable excuse fails to furnish any state- 
ment or particulars oe avis under this section, he shall be liable to a penalty 
not exceeding five hundred rupees, and to a further penalty of the like amount 
for every day after the infliction of such penalty during which the failure 

. continues. 

- (6) For the purpose of this section the expression ‘securities’ includes 

stocks and shares.” 

52, In section 45 of the said Act, for the words, brackets and figure 

` “under sub-section (4)” the words, brackets and figure 

Amendment ot section 45, «under sub-section (3)” shall be substituted, and the 

Act XI of 1 words, figures and letter “or under section 33-A” 
shall be omitted and to the section the following shall be added, namely :— 

“provided further that where an assessee has been assessed in r t of 
jncome arising outside British India in a country the laws of which prohibit or 
‘restrict the remittance of money to British India, the Income-tax Officer shall 
not treat the assessee as in default in respect of that part of the tax which 
is due in respect of that amount of hisincome which by reason of such prohi- 
bition or restriction cannot be brought into British India, and shall continue to 
treat the assessee as not in default in respect of such part of the tax until the 
prohibition or restriction is removed. i 

Explanation —For the purposes of this section income shall be deemed to 
have been brought into British India if it has been utilized or could have been 
utilized for the purposes of any expenditure actually incurred by the assessee 
without British India or if the income whether capitalized or not has been. 
brought into British India in any form.” 

53. In sub-section (7) of section 46 of the said Act, after the word and 

i figure “section 42” the words and figure “or of the 

Amendment of section 46, proviso to section “5” shall be inserted, and for the 
Act XI of 1922. words “the year” the words “the financial year” shall 
be substituted. s 
I—13 
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À 54. In section 47 of the said Act, after the word 

Pete cae section 47, and figure “section 28”, the words, letters, figures and 

haan: brackets “sub-section (6) of section 44-E, sub-section 
(5) of section 44-F” shall he inserted. 


Substitution of new sec- ; i a. 
: ; 55. For section 48 of the said Act the following 
non or eE AA section shall be substitúted, namely :— 
“48. (1) If any individual, Hindu undivided family, company, local 
Refunds authority, firm or other association of persons, or any 
e a partner of a firm or member of an association indivi- 
dually satisfies the Income-tax Officer or other authority rd ogre by the Cent- 
ral Government in this behalf that the amount of tax paid him or on his be- 
half or treated as paid on his behalf for any year exceeds the amount with 
which he is properly chargeable under this Act for that year, he shall be entitled 
to a refund of any such excess. * 


(2) The Appellate Assistant Commissioner in the exercise of his appel- 
late powers, or the Commissioner in the exercise of his appellate powers or 
powers of revision if satisfied to the like effect shall cause a refund to be made 
by the Income-tax Officer of any amount found to have been wrongly paid or 
paid in excess. 

(3) Where income of one person is included under any provision of this 
Act, in the total income of any other person such other person only shall be 
entitled to a refund under this section in respect of such income. 

(4) Nothing in this section shall operate to validate any objection or 
appeal which is otherwise invalid or to authorise the revision of any assessment 
or other matter which has become final and conclusive, or the review by any 
officer of a decision of his own which is subject to appeal or revision, or, where 
any relief is specifically provided elscwhere in this Act, to entitle any person to 
any relief other or greater than that relief or to entitle any person to 
claim a refund of tax payable before the commencement of the Indian Income-- 
tax (Amendment) Act, 1939, which he would not be entitled to claim but for the 
passing of that Act.” 


gC mieian oF retin 48-A, 56. Section 48-A of the said Act shall be omitted. 
A dment of section 49, i id Act,— 
gamer eot o 57. In section 49 of the said Act, 


(a) in sub-section (1),— f ; 

(i) after the word “paid” where it occurs for the first time, the words 
and figures “by deduction under section 18 or otherwise,” shall be inserted ; 
after the word “paid”, where it occurs for the second time, the words “b 
deduction or otherwise” shall be inserted, and for the words “for that year” 
the words “for the corresponding year” shall be substituted ; 

(ii) the following proviso shall be added, namely :— 

“Provided that in no case shall the rate at which such refund is calcula- 
ted exceed half the Indian rate of tax appropriate to the income of the person 
entitled to relief.” ; , 

(b) in sub-section (2), for clause (b) the following clause shall be subs- 
` tituted, namely :=— ; , a 

“(b) the expression ‘Indian rate of tax’ means the amount of Indian in- 
come-tax exclusive of super-tax after deduction of any relief due to a claimant 
under the other provisions of this Act but before deduction of any relief due to 
bim under this section, divided by his total income after deducting therefrom 
any income (including income from a share in an unregistered firm) exempted 
from tax by or under the provisions of this Act, added to the amount of Indian 
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super-tax before deduction of any relief due to the claimant under this section 
divided by his total income ?”. 


gg nieition of new sections =» 58, After section 49 of the said Act the follow- 
XI of 1922. ing sections shall be, inserted, namely :—- 


“49-A, (1) The ca ee may, by PRE in the official 

fae f azette, make provision forthe granting of relief in 

apelet respect of Indian respect of income on which has been paid both in- 

Comet come-tax (including super-tax) under this Act and 
Dominion mcome-tax. 


(2) For the purposes of this section ‘Dominion income-tax’ means any 
income-tax or super-tax charged under any law in force in any Indian State or 
in any part of His Majesty’s Dominions m than the United Kingdom) 
where the laws of that State or part provide tor relief in of tax charged 
on income both in that State or part and in British India which appears to the 
Central Board of Revenue to correspond to the relief which may be granted by 
this section. 

49-B, Where a share-holder has received a dividend from a company which 

: has paid income-tax imposed in British India or else- 

Rayment of none ay where, he shall be deemed, in respect of such dividend 

ment bpshareholder p8y" himself to have paid the income tax (exclusive of 

super-tax) paid by the company on so much of the 

dividend as bears to the whole the same proportion as the amount of income on 

which the company has paid such income-tax bears to the whole income of the 

company. 

49-C. (1) Where a share-holder has received a dividend from a company 

ae ae which nee ea the relief referred to in section 49 

eliet granted toa com. or granted under section 49-A or under the India and 

Fa Te oe cee eder | Burma (Income-tax Relief) Order, 1936, he shall be 

deemed in respect of such dividend himself to have 

obtained such relief at the rate at which such relief has been granted, in respect 

of income-tax only, to the company for the financial year preceding the year in 
which the dividend was paid, : 


(2) If the rate at which a shareholder is deemed under sub-section (1) 

to have obtained relief exceeds the rate at which he would have been entitled to 

relief had such relief been given direct to him by or under the said sections or 

Order, any excess shall be recovered from him either as an addition to the tax 

parani by him on any assessment made on him under section Z8 or section 34 or 
y setting it off against any relief due to him under section 48. 


49-D. If any person who has paid by deduction orotherwise Indian income- 

tax for any year in respect of any income arisi 

B in eanet 5 tax Aisle Pan India ina country the laws of whi 
harged in country not pro- do not provi e for any relief in respect of income-tax 
viding Ior ean eee charged in British India proves that he has paid 
tax. income-tax by deduction or otherwise under the laws 
of the said country in respect of tbe same income, he 
shall be entitled tu the deduction from the Indian income-tax payable of,a sum 
equal to one-half of such Indian income-tax or to one-half of such tax payable 


in the said country, whichever is the less.” 


59. Section 49-A of the said Act shall be renumbered 49-E, and in that sec- 

Aadat F tion so re-numbered, for the words “Assistant Com- 
mendment of section missioner” the words “Appellate Assistant Commi 

49-A, Act XI of 1922. sioner” shall be substituted. i 


+ 
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ee i 60. Section 49-B of the said Act shall be renum- 
49-B rae dot pE ee bered 49-F, and in that section so re-numbered, the 
: “a word, figures and letter “or 48-A” shall be omitted. 


Amendment of section 50, i i pom 
Act El of 1922 on 61. In Section 50 of the said Act, 


(a) after the word ‘income-tax” the words “or super-tax” shall be inser- 
(b) for the words beginning “one year from thé last day” and ending 
“whichever period may expire later” the.following shall be substituted, namely :-— 
“four years from the last day of the financial year commencing next after 
the expiry of the previous year in which the income arose, accrued or was recei- 
ved or was deemed to have arisen, accrued or been received or was brought into 
British India: . 
Provided that where the claim is toa refund of income-tax or super-tax 
id prior to the commencement of the Indian Income-tax (Amendment) Act, 
7939, the claim shall not be allowed unless it is made within one year from the 
last day of the year in which the tax was recovered or before the last day of the 
financial year commencing after the expiry of the previous year as defined in 
clause (11) of section 2 in which the income arose on which the tax was reco- 
vered, whichever period may expire later:” ; pase 
(c) in the existing proviso, after the word “Provided” the'word ‘further’ 
shall be inserted; after the word and figures “section 49” the words, brackets 
and figures “of tax paid prior to the commencement of the Indian Income-tax 
(Amendment) Act, 1939” shall be inserted. É 


e een rr 62. Section 50-A of the said Act shall be omitted. 


Act XI o a 
: . 63. In clause (c) of section 51 of the said Act, 
Ra et section 51, before the word and figures “section 22” the words, 
9 i brackets and figure “sub-section (2) of” shall be 
inserted. 
aegendmentof section 5 64, In section 52 of the said Act,— 


(a) after the words, figures and letter “or section 20-A” the words and 
figures “or section 21” shall be inserted, and the words, brackets, figures and 
letters “or sub-section (2) of section 33-A or sub-section (3) of section 50-A” 
shall be omitted; : 

(b) for the words ‘‘be deemed to have committed the offence described 
in section 177 of the Indian Penal Code” the words “be punishable, on convic- 
tion before a Magistrate, with simple imprisonment which may extend to six 
months, or with fine which may extend to one thousand rupees, or with both” 
shall be substituted. : 5 


Per agit section 53, 65. In section 53 of the said Act,— 


(a) in sub-section (1), for the words “Assistant Commissioner’, the 
words “Inspecting Assistant Commissioner” shall be substituted ; 

(b) for sub-section (2) the following sub-section shall be substituted, 
namely :— K 

e (2) The Inspecting Assistant Commissioner may either before or after 
the institution of proceedings compound any such offence.” 
Ferrer et of Fee ection 66. In section 54 of the said Act,— . 
- (a) in the first proviso to sub-section(2) the words “Provided that” shall 
~e omitted and the proviso shall be numbered as sub-section (3) ; 

(b) in sub-section (3) so re-numbered,— 


w 
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(i) after clause (c) the following clauses shall be inserted, namely :— 

“(d)of any such particulars to a Civil Court in any suit to which Govern- 
ment is a party, which relates to any matter arising out of any proceeding under 
this Act, or | 

(e) of any such particulars to the Auditor General of India for the pur- 
pose of enabling him to discharge his functions under section 144 of the Govern- 
ment of India Act, 1935, or . i ; 

§P of any such particulars to any officer appointed by the Auditor 
General of India or the Central Board of Revenue to audit income-tax receipts 
or refunds, or : 

(g) of any such particulars, relevant to any inquiry into the conduct of an 
official of the Income-tax Department, to any persons appointed Commissioners 
under the Public Servants (Inquiries) Act, 1850, or to an officer otherwise ap- 
pointed to hold such inquiry, or to a Public Service Commission established 
under the Government of India Act, 1935, whem exercising its functions in rela- 
tion to any matter arising out of any such inquiry, or’; > 

(i existing clause (cc) shall be re-lettered clause (4) and for existing 
clause (d) the following clauses shall be substituted, namely :— 

(4) of such facts, to an authorised officer of the United Kingdom, or of 
„any Indian State or of any part of His Majesty’s Domitions which has entered 
into an agreement with British India for the granting of double taxation relief, 
as may be necessary for the purpose of enabling such relief ora refund under 
section 49 of this Act to be given, or 

` (f) of such facts, to an officer of a Provincial Government, as may be 
necessary for the purpose of enabling that Government to levy or realise any tax, 
imposed by it on agricultural income, or ? 

(Rk). of such facts, fto any authority exercising powers under the Sea 
Customs Act, 1878, or any Act of the Central Legislature imposing a duty of 
excise as may be necessary for enabling it duly to exercise such powers, or i 

CI) of such facts, to a Returning Officer, as may be necessary to establish 
whether a person is or is not entitled to be entered on an electoral roll, or 

(m) somuch of such particulars, to the appropriate authority, as may be 
necessary to establish whether a person has or has not been assessed to income- 
tax in any particular year or years, where under the provisions of any law for 
time being in force such fact is required to be established.” ; 

- (c) in tbe second and third provisos to sub-section (2) the words “Pro- 
vided further that” shall be ited. and these provisos shall be numbered, res- 
pectively, as sub-section (4) and sub-section (5); ` 

(d) in sub-section (4) so be-numbered, after the words “proceeding 
under” the words, letter and figure “section 25-A or” shall be inserted. 
aAmendmentof section 55, 67, In section 55 of the said Act,— 

(a) for the words “company, unregistered firm or other association of 

-individuals” the words “company, local authority, unregistered firm or other 
association of persons "shall be substituted, and after the words “not being 
a registered firm”, the words “or the partners of the firm or members of the’ 
association individually,” shall be inserted ; 

(b) before the existing proviso the following proviso shall be inserted, ` 
namely: — - 

“Provided that where under the provisions of clause (b) of sub-sec- 
tion (5) of section 23 an unregistered frm has been assessed in the manner 
applicable to a registered firm, super-tax shall be payable by each partner of the 
firm individually on his share in the income, profits and gains of the firm and not 
-by the firm itself ;” ; f . E 
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and 

(c) in the existing proviso,— 

(+) after the word “Provided” the word “further” shall be inserted ; 

(ii) after the words “unregistered firm” the words “or other association 
of persons not being a company” shall be inserted; 

(iii) for the words “an individual having a share in the firm” the words 


“a partner of the firm or a member of the association, as the case may be’’ shall 
be substituted. 


68. In section 56 of the said Act, after the word “company” the words 
, “local authority” shall be inserted, and for the words 
Amendment of section 56, “agsociation of individuals” the words “association of 


Act XI of 1922. persons” shall be substituted. 
aoaie oe “section 57, 69. Section 57 of the said Act shall be omitted. 
Pe tans section $8, 70. In section 58 of the said Act,— 


(a) in sub-section (1), for the words “the proviso” the words ‘‘the 
paint eats shall be substituted, and the figures ‘17”, 21” and “48” shall be 
omitted and for the words, brackets and figures “sub-sections (2) and (3)” the 
word, brackets and figure “sub-section (2)” shall be substituted, and for the ` 
figures “20”, the words, figures and brackete “and 20 and the first proviso to 
sub-section (1) of section 41 and section” shall be substituted ; 

(b) in sub-section (2), for the words, brackets, figures and letters “sub- 
sections (3A), (3B), (3C) and (3D)” the words, brackets, figures and letters 
“sub-sections (2), (2A), (2B), (3B), (3C), (3D) and (3E)” shall be substi- 
tuted and the word and figures “section 57” shall be omitted. 

Amendment of section 71. In clause (b) of section 58-A of the said 
58-A, Act XI of 1922, Act,— 
(a) in sub-clause (i) the words “individuals or” shall be omitted ; 


(b) in sub-clause (4) the words and figures “or section 11” shall be 
omitted. 


72. In section 58-B of the said Act, sub-section (2) shall be omitted, and 
pcan cs Suara putrane (2 (4) and (5) shall be re-numbered 
endment of section (2), (3) and (4), respectively, and in sub-section (4) 
SE-B, Act KT of 1022. asso re-numbered after the mord “recognise” the 
words “or an order withdrawing recognition from” shall be inserted. 
gee arene ak section 73. In section 58-F of the said Aét,— 

(a) to sub-section (1) the words “or six thousand rupees, whichever is 
less” shall be added; 

(b) in sub-section (2), for the words beginning “In the accounts of a 
recognised provident fund” and ending “Such interest shall be exempt from pay- 
ment of income-tax,” the following shall be substituted, namely :— ; 

_ “Interest credited on the accumulated balance of any employee in a re- 
cognised provident fund shall be exempt from payment of income-tax, if and in 
so far as it does not exceed one-third of the salary of the employee for the year 
cencerned and”. 

74. In sub-section (3) of section 58-G of the said Act, for the words; be- 

_ gimning “from the payment of which” and ending “in 
See Bos addition to any other income-tdx” the following shall 

7 $ ' be substituted, namely :— 

“and super-tax which would have been payable by the employee in respect 
of his total income for each of the years concerned if the fund had not been a - 
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Tecognised provident fund, and the amount by which such total exceeds the total 
of all sums paid by or on behalf of such employee by way of tax for such years 
shall be payable by the employee in addition to any other income-tax and 
super-tax”. 

Amendment of section ` 75. In sub-section (2) of section 58-K of the 
58-K, Act XI of 1922. said Act,— 

(a) after the word “shall” the following words shall be inserted, 
namely :— 

“, if the employer has made effective arrangements to secure that tax 
shall be deducted at source from the amount of such share when paid to the 
employee,” ; : 

(b) for the word, brackets and figures “clause (##)” the word, brackets 
and figures “clause (###)’”’ shall be substituted. 


_ Insertion of new Chapter 76. After Chapter [XA of the said Act the fol- 
in Act XI of 1922. lowing Chapter shall be inserted, namely:— ` 
“CHAPTER IXB. 
SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF SUPERANNUATION 
FUNDS. 
EPDE 58-N. In this Chapter, unless there is anything 
Definitions. repugnant in the subject or context,— 


(a) ‘approved superannuation fund’ means a superannuation fund or any 
part of a superannuation fund which has been and continues to be approved by 
. the Central Board of Revenue in accordance with the provisions of this Chapter; 

(b) ‘employer’, ‘employee’ and ‘contribution’ have, in relation to super- 
annuation funds, the meanings assigned to those expressions in section 58-A in 
relation to provident funds; 

(c) ‘ordinary annual contribution’ means an annual contribution of a 
fixed amount or an annual contribution computed on some definite basis by re- 
ference to the earnings, the contributions or the number of members of the fund. 

58-O. (1) The Central Board of Revenue may accord approval to any 

: superannuation fund or any part of a superannuation 

paoproyal and withdrawal fund which in its opinion complies with the require- 

Medea ae ments of section 58-P, and may at any time withdraw 

such approval, if in its opinion the circumstances of the fund or part cease to 
warrant the continuance of the approval. 

(2) The Central Board of Revenue shall communicate in writing to the 
trustees of the fund the grant of approval with the date on which the approval 
is to take effect, and, where the approval is granted subject to conditions, those 
conditions. ‘ f 

) The Central Board of Revenue shall communicate in writing to the 
trustees of the fund any withdrawal of approval with the reasons for such with- 
drawal and the date on which the withdrawal is to take effect. 

(4) The Central Board of Revenue shall neither refuse nor withdraw 
approval to any superannuation fund or any part of a superannuation fund 
unless it has given the trustees of that fund a reasonable opportunity of being 
heard in the matter. 

58-P. In order that a superannuation fund may receive and retain 
, approval the following conditions shall be satisfied, 
Conditions for approval namely :— 

(a) the fund shall be a fund established under an irrevocable trust in 

onnection with a trade or undertaking carried on in British India; 
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(b) the fund shall have for its sole purpose the provision of annuities for 
employees in the trade or undertaking on their retirement at or after a specified 
age or on their becoming incapacitated prior to such retirement, or for the 
widows, children or dependants of persons who are or have been such employees 
on the death of those persons; and ` 


P (c) the employer in the trade or undertaking shall be a contributor to the 
und: 

Provided that the Central Board of Revenue may, if it thinks ft and sub- 
ject to such conditions, if any, as it thinks proper'to attach to the approval, 
approve a fund or any part ọf a fund— 

(i) notwithstanding that the rules of the fund provide for the return in 
certain contingencies of contributions paid to the fund, or 
(i$) if the main purpose of the fund is the provision of such annuities 
as aforesaid, notwithstanding that such provision is not its sole purpose, or 
(iii) notwithstanding that the trade or undertaking in connection with 
which the fund is established is carried on only partly in British India. 
58-Q. (1) An application for approval of a superannuation fund or part 
of a superannuation fund for any year of assessment 
shall be made in writing before the end of that year 
by the trustees of the fund to the Income-tax Officer, and shall be accompanied 
by a copy of the instrument under which the fund is established and by two 
copies of the rules and of the accounts of the fund for the last year for which 
such accounts have been made up. The Central Board of Revenue may require 
such further information to be supplied as it thinks proper, 


(2) If any alteration in the rules, constitution, objects or conditions of 
the fund is made at any time after the date of the application for approval, the 
trustees of the fund shall forthwith communicate such alteration to the Income- 
tax Officer, and in default of such communication any approval given shall, 
unless the Central Board of Revenue otherwise orders, be deemed to have been 
withdrawn from the date on which the alteration took effect. 


58-R. Income derived from investments or deposits of an approved 

- superannuation fund shall be exempt from payment of 

wee non ot ag easel income-tax, and any sum paid by an employer or an 

ae om income- employee by way of contribution towards an approved 

superannouatjon fund shall, in the case of an employer, 

be deducted in computing his income, profits or gains for the purpose of assess- 

ment, and, in the case of an employee, be treated for all the purposes of this 
Act as if it were a sum to which the provisions of section 15 apply: 

. Provided that no such exemption shall be allowable io an employee in 

respect of any sum whichis not an ordinary annual contribution: 

Provided further that where a contribution by an employer is not an 
ordinary annual contribution it shall, for the purposes of this section, be treated, 
as the Central Board of Revenue may direct, either as an an expense incurred 
in the year in which the sum is paid, or as an nse to be spread over such 
period of years as the Central Board of Rescue thiiks proper. 


58-S. (1) Where any contributions (including interest on contributions, 
if any) are repaid toan employee, the amount so 
repaid shall be deemed for the purposes of income-tax 
and super-tax to be income of the employee for that 


Application for approval 


Treatment of repaid con- 
tributions. 
year. 
(2) Where any contributions (including interest on contributions, if 
any) are repaid to an employee during his lifetime but not at orin connection 
with the termination of his employment, income-tax on the amount so repaid or 


” 
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paid shall, except in the case of an employee whose employment was carried on 
abroad, be deducted by the trustees of the fund at the average rate of tax at 
which the employee was liable to income-tax and super-tax during the preceding 
three years or during such period, if less than three years, as he was a member 
of the fund, and i be paid by the trustees to the ‘credit of the Central Gov- 


ernment within the prescribed time and in such manner as the Central Board of 
Revenue may direct. 


58-T. Where an employer deducts from the emoluments paid to an em- 

A EA diva eave ployee or pays on his E any contributions i Hat 

omer y Ol: employee to an approved superannuation fund, he 

OE cpio: tee dcvaed shall include all auch deductions or payments in the 

in return under section 21. return which he is. required to furnish under 
. section 21. . 


58-U. If a fund or apart of a fund for an 
reason ceases to be an approved superannuation fund, 
the trustees of the fund shall nevertheless remain 
liable to account for tax on any sum paid— 

*. (@) on account of returned contributions (including interest on contribu- 
tions, if any), and ` i . 
(b) in commutation or in lieu of annuities, 


in so far as the sum so paid is in respect of contributions made before the fund 
or part of the fund ceased to be an approved fund under the provisions of this 


Chapter. 
58-V. The trustees of an approved superannuation fund and any employer 


. ; who contributes to an approved superannuation fund 

= penis ae va ee shall, when required by notice from the Income-tax 

tion funds. : cer, within twenty-one days of the date of such 
notice— 


(a) furnish to the Income-tax Officer a return containing such particulars. 
of contributions made to the fund as the notice may require; 


(b) prepare and deliver to the Income-tax Officer a return containing— 


_ (i) the name and place of residence of every person in receipt of an 
annuity trom the fund, 


(ii) the amount of the annuity payable to each annuitant, 


; (iii) particulars of every contribution (including interest on contributions, 
if any) returned to the employer or to employees; and 


Liabilities of trustees on 
cessation of approval of 
fund. 5; 


(iv) particulars of sums paid in commutation or in lieu of annuities; 


(c) furnish to the Income-tax Officer a copy of the accounts of the fund 
to the last date prior to such notice to which such accounts have been made up, 


together with such other information and particulars as the Central Board of 
Revenue may reasonably require.” 


77. In sub-section (2) of section 59 of the said 
admendment of section 59, Act, sub-clause(ii) of clause (a) shall be omitted, and 
' sub-clause (4) shall be re-numbered (ii). 
pene oe section 60, 78. ln section 60 of the said Act,— 


l ee in sub-section (2), after the words, “twelve months” the following 
words, brackets and figures shall be inserted, namely :— 
“ora payment which is under the provisions of sub-section (1) of sec- 
tion 7 a profit in lieu of salary”, and 
-. for the words “such relief as it may think fit” the words “the -appropriate 
relief” shall be substituted ; oe 2 : : ' 
1-14 
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(b) the following sub-section shall be added, namely :— 

ace After the commencement of the Indian Income-tax (Amendment) 
Act, 1939, the power conferred by sub-section (1) shall not be exercisable 
except for the purpose of rescinding an exemption, reduction or modification 
already made.” 


„Substitution of new sec- 79. For section 61 of the said Act the following 
oP 9m. section 61, Act XI ection shall be substituted, namely :— 


“61. (1) Any assessee, who is entitled or required to attend before 

any Income-tax authority in connection with any pro- 

pie acta by authorised ceeding under this Act otherwise than when required 

peeronia nye under section 37 to attend personally for examina- 

tion on oath or affirmation, may attend by a person authorised by him in writing 

in this behalf, being a relative of or a person regularly employed by the 

assessee, or a lawyer or accountant or [ncome-tax practitioner, and not being 
disqualified by or under sub-section (3). 


(2) In this section,— 

(+) a person regularly employed by the assessee shall include any officer 
of a scheduled Bank with which the assessee maintains a current accountor has 
other regular dealings; 

(ï) ‘lawyer’ means a Barrister-at-Law or Solicitor or any other person 
entitled to plead in any Court of law in British India; 


(ii) ‘accountant’ means a registered accountant enrolled in the Register 
of Accountants maintained by the Central Government under the Auditors Certi- 
ficate Rules, 1932, ora holder of a restricted certificate under the Restricted 
Certificate Rules, 1932, or a member of an association of accountants recognised 
in this behalf by the Central’ Board of Revenue; 


(sv) ‘Income-tax practitioners’ means— 


(a) any person who, before the lst day of April, 1938, attended before 
an Income-tax authority on behalf of any assessee otherwise than in the capacity 
of an employee or relative of that assessee ; : 


(op an person who has passed any accountancy examination recognised 
in this b f by the Central Board of Revenue; or 

(c) any person who has acquired such educational qualifications ag the 
Central Board of Revenue may prescribe for this purpose. 

(3) No person who has been dismissed from Government service after 
the Ist day of Real 1938, shall be qualified to represent an assessee under sub- 
section (1) ; and if any lawyer or registered accountant is found guilty of mis- 
conduct in connection with any income-tax proceedings by the authority em- 
Pr to take disciplinary action against members of the profession to which 

e belongs, or if any other person is found guilty of such misconduct by the 
Commissioner of Income-tax, the Commissioner of Income-tax may direct that 
he shall be thenceforward disqualified to represent an assessee under sub- 
section (1): 

Provided that— 

(a) no such direction shall be made in respect of any person unless he is 
given a reasonable opportunity of being heard, 

(b) any person against whom such direction is made may, within one 
month of the making of the direction, appeal to the Central Board of Revenue 
to have the direction cancelled, and 

(c) no such direction shall take effect until one month from the making 
thereof or, when an appeal is preferred, until the disposal of the appeal.” 


- 
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80. In sub-section (2) of section 63 of the said 
Act XT of 1922 for the words “association of individuals” the 
words “association of persons” shall be substituted. 
Amendment of section 64, i 


Act XL of 1922. 81. In section 64 of the said Act,— 


(a) in sub-section (1) for the word “business,” where it first occurs, the 
words “a business, profession or vocation” shall be substituted; for the word 
“business”, where it occurs for the second time, the words “business, profession 
or vocation” shall be substituted ; and for the words “his principal place of busi- 
ness” the words “the principal place of his business, profession or vocation” 
shall be substituted ; : 

(b) to sub-section (3) the following provisos shall be added, namely :— 

“Provided further that the place of assessment shall not be called in ques- 
tion by an asseasee if he has made a return in response to the notice under sub- 
section (1) of section 22 and has stated therein the principal place wherein he 
carries on his business, profession or vocation, or if he hag not made sucha 
return shall noi be called in question after the expiry of the time allowed by the 
notice under sub-section (2) of section 22 or under section 34 for the making of 
a return: 

Provided further that if the place of assessment is called in question by 
an assessee the Income-tax Officer shall, if not satisfied with the correctness of 
the claim, refer the matter for determination under this sub-section before 
assessment is made.” 

Amendment of section 66, 82. In z : 
Act XI of 1922, a 7 section 66 of the said Acty— 

(a) in sub-section (2), the words, figures and letter “or of a decision by ` 
a Board of Referees under section 33-A” and the words “or decision”, in both 
places where they occur, shall be omitted ; ' 

š (b) in the first proviso to sub-section (2), the words and figures “or sec- 
tion 32” shall be omitted; 
(c) in the proviso to sub-section (7), the following words shall be added, 


Amendment of section 63, Act, 


namely: 
“unless the High Court, on intimation given by the Commissioner within 
thirty days of the receipt of the result of such reference that he intends to ask 
for leave to appeal to His Majesty in Council, makes an order authorising the 
Commissioner to postpone payment of such refund until the disposal of the 
appeal to His Majesty in Council”; 

; (a), in clause (a) of sub-section (8), the words “ the North-West 


Frontier Province and” shall be omitted. ; 
Amendment of section 83. To sub-section (1) of section 66-A of the said 
66A, Act XI of 1922, Act the following proviso shall be added, namely :— 


“Provided that where in any reference heard by the Bench of the Court 
of the Judicial Commissioner of the North-West Frontier Province, a differencé 
of opinion arises between the Judicial Commissioner and the Judge of the said 
Court, the opinion of the Judicial Commissioner shall prevail.’ 


Addition of Schedule {to 84. The following shall be added as a Schedule 
Act XI of 1922, to the said Act, namely :— 


“THE SCHEDULE, 
[See section 10°(7).] 


RULES FOR THE COMPUTATION OF THE PROFITS AND 
GAINS oF INSURANCE BUSINESS. 


1, In the case of any person whe carries on, or at any time in the preceding 
year carried on, life insurance business, the profits and gains of such person 
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from that business shall be computed separately from his income, profits or gains 
from any other business. 
oh 2. The profits and gains of life insurance business shall be taken to be 
either-— 
; (a) the gross external incomings of the preceding year from that business 
less the management expenses of that year, or 

(b) the annual average of the surplus disclosed by the actuarial valuation 
made for the last inter-valuation period ending before the year for which the 
assessment is to be made, after adjusting such surplus so as to exclude from it 
any surplus or deficit included therein which was made in any earlier inter- 
valuation period and any expenditure other than expenditure which may under 
the provisions of section 10 of this Act be allowed for in computing the profits 
and gains of a business, 
whichever is the greater: : 
i Provided that the amount to be allowed as management expenses shall 
not exceed— ` 

(2) 7, per cent. of the premiums received during the preceding year in 
respect of single premium life insurance policies, plus 
(b) in respect of the first year’s premiums received in respect of other 
life insurance policies for which the auiaher of annual premiums received is less 
than twelve, or for which the number of years during which premiums are pay- 
able is less than twelve, for each such premium or each such year 74 per cent. of 
such first year’s premiums received during the preceding year, plus 

(c) 85 per cent. of the first year’s premiums received during the preced- 
ing year in r ct of other life insurance policies and 8} per cent. of other pre- 
miums received during that year in respect of all life insurance policies other 
that single prémium life insurance policies. 

In computing the surplus for the purpose of rule 2, — 7 

(a) one-half of the amounts paid to or reserved for or expended ‘on 
behalf of policy-kolders shall be allowed as a deduction: 

Provided that in the first such computation made under this rule of any 
such surplus no account shall be taken of any such amounts to the extent to 
which they are paid out of or in respect of any surplus brought forward from a 
previous inter-valuation period: : 

Provided further that if any amount so reserved for icyholders ceases 
to be so 1eserved, and is not paid to or expended on behalf of policyholders, 
one-half of such amount, if it has been previously allowed as a deduction, shall 
be treated as part of the surplus for the period in which the said amount ceased. 
to be so reserved; : : 

(b) any amount either written off or reserved in the accounts or through 
the actuarial valuation balance sheet to meet depreciation of or loss on the reali- 
sation of securities or other assets, shall be allowed as a deduction, and amy sums 
taken credit for in the accounts or actuarial valuation balance sheet on account 
of appreciation of or gains on the realisation of the securities or other aasets 
shall be includedin the surplus: 

Provided that if upon investigation it appears to the Income-tax Officer 
after consultation with the Superintendent of Insurance that having due regard 
to the necessity for making reatonable provision for bonuses to participating 
policy holders and for contingencies, the rate of intérest or other factor employ- 
ed in determining the liability,in tespect of outstanding policies is materially 
inconsistent with the valuation of the sécurities and other assets so as artificially 
to reduce the surplus, such adjustment shall be made to the allowance for depre- 
ciation of, or to the amount to be included in the surplus in respect of apprecia- 
tion of, such securities and other assets, as shall increase the surplus for the 


1 


purposes of'these rules to a figure which is fair and just: 
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(c) the whole amount of interest received in respect of any securities of 
the Central Government which have been issued or declared to be income-tax 
free shall be deducted. , i 


4. Where for any year an assessment is made in accordance with the 
annual average of -a surplus disclosed by a valuation for an inter-yaluation 
period exceeding twelve months, then, in Pomorie R tax payable for that 
year, credit shall not be given in accordance with sub-section (5) of section 18 
for the tax paid in the preceding year, but credit shall be given for the annual 
average of the income-tax paid by deduction at source from interest on secu- 
rities or otherwise during such period. 


5. For the purposes of these tules—~ 

(i) ‘preceding year’ means {hat year for which annual accounts are re- 
quired to be prepared under the Insurance Act, 1938, immediately preceding the 
year for which the assessment is to be made or until the commencement ofthe 
Insurance Act, 1938, the previous year as defined in section 2 of this Act; 

G! ‘gross external incomings’ means the full amount of incomings from 
interest, dividends, fines and fees and all other incomings from whatever source 
derived (except premiums received from policyholders and interest and dividends 
-on any annuity fund) and includes also profits from reversions and on the sale 
or the granting of annuities, but excludes profits on the realisation of securities: 


Provided that incomings, including the annual value of the property 
occupied by the assessee, which but for the provisions of sub-section (7) of 
section 10 would have been assessable under section 9 ahall be computed upon 
the basis laid down in the last-named section, and that there shall be allowed 
from such gross incomings such deductions as are permissible under that section. 


(iii) ‘management expenses’ means the full amount of expenses (includ- 
ing commissions) incurred exclusively in the management of the business of 
life insurance, and in the case of a company carrying on other classes of business 
as well as the business of life insurance in addition thereto a fair proportion of. 
the expenses incurred in the general management of the whole business. Bonuses 
or other sums paid to or reserved on behalf of paleypiece depreciation of, 
and losses on the realisation of, securities and any expenditure other than 
expenditure which may under the provisions of section 10 of this Act be allowed 
for in computing the profits and gains of a business are not management 
expenses for the purposes of these rules; 


(iv) ‘life insurance business’ means life insurance business as defined in 
clause (11) of section 2 of the Insurance Act, 1938; 


(v) ‘securities’ includes stocks and shares, 


6. The profits and gains of any business of insurance other than life ingur- 
ance shall be taken to be the balance of the profits disclosed by the annual 
accounts, copies of which are required under the Insurance Act, 1938, to be 
furnished to the Superintendent of Insurance after adjusting such balance so as 
to exclude from it any expenditure other than expenditure which may under the 
provisions of section 10 of this Act be allowed for in computing the profits and 
gains of a business. Profits and losses on the realisation of investments, and 
depreciation and appreciation of the value of investments shall be dealt with as 
provided in rule 3 for the business of life insurance. . 

7. The profits and gains of companies carrying on dividing society or 
assessment business shall be taken to be 15 per cent. of the premium income of 
the previous year, or in the case of non-resident companies 15 per cent. of the 
British Indian premium imcome of the previous year. 

8. The profits and gains of the British Indian branches of an insurance 
company not resident in British India, in the absence of more reliable data, may 
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be deemed to be the proportion of the total world income of the company corre-. 
sponding to the proportion which its British Indian premium income béars to its 
total premium income. For the purpose of this rule, the total world income of 
life insurance companies not resident in British India whose profits are periodi- 
cally ascertained by actuarial valuation shall be computed in the manner laid 
down in these rules for the computation of the profits and gains of life insurance 
business carried on in British India. 


9. These rules apply to the assessment of the profits of any business of 
insurance carried on by a mutual insurance company”. 


Part II. 
Insertion of new section 85. After section 5 of the said Act the following 
5-Ain Act XI of 1922. section shall be inserted, namely :— 


“5-A, (1) The Central Government shall appoint an Appellate Tribunal 

consisting of not more than ten persons to exercise 

The Appellate Tribunal. the CAORS conferred on the Appellate Tribunal by 
this Act. 


(2) The Appellate Tribunal shall consist of an equal number of judicial 
members and accountant members as hereinafter defined, 


(B) A judicial member shall be a person who has exercised the powers of 
a District Judge or who possesses such qualifications as are normally required 
for appointment to the post of District Judge; and an accountant member shall 
be a person who has, for a period of not less than six years, practised profes- 
sionally as a Registered Accountant enrolled on the Register of Accountants 
“maintained by the Central Government under the Auditors Gertificate Rules, 
1932: 


Provided that the Central Government may appoint as an accountant 
member of the Tribunal any person not possessing the qualifications required by 
this sub-section, if it is satisfied that he has qualifications and has had adequate 
experiente of a character which render him suitable for appointment to the 
Tribunal. 


(4) The Central Government shall appoint a judicial member of the , 
Tribunal to be president thereof. 


(5) The powers and functions of the Appellate Tribunal may be exercised 
and discharged by Benches constituted from members of the Tribunal by the 
president of the Tribunal. 


(6) A Bench shall consist of not less than two members of the Tribunal, 
and shall be constituted so as to contain an equal number of judicial members 
and accountant members, or so that the number of members of one class does 
not exceed the number of members of the other class by more than one. 


7) If the members of a Bench differ in opinion on any point the point 
shall be decided according to the opinion of the majority, if there is a majority; 
but if the members are equally divided, they shall state the point or points on 
which they differ, and the case shall be referred by the president of the Tribunal 
for hearing on such point or points by one or more of.the other members of the 
Tribunal, and such point or points shall be decided according to the opinion of the 
‘majority of the members of the Tribunal who have heard the case, including 
those who first heard it. i 


(8) Subject to the provisions of this Act, the Appellate Tribunal shall 
have power to regulate its own procedure, and the procedure of Benches of the 
Tribunal in all matiers grong out of the discharge of its functions, including thr 
place at which the Benches shall hold their sittings”. 
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Amendment of section 28, i 
Act XI of 1922, jie 86. In section 28 of the said Act, — 


(a) in sub-section (1) and sub-section (2), for the words “or the Com- 
missioner” the words “or the Appellate Tribunal”, and for the words “he may 
direct” the words “he or it may direct” shall be substituted ; 

(b) in sub-section (5) for the words “or a Commissioner who has made’ 
the words “or the Appellate Tribunal on making” shall be substituted. 


Omission of section 32, 87. Section 32 of, the said Act shall be 
Act XI of 1922. omitted. 
Substitution of new section 88. For section 33 of the said Act the followi 
for section 33, Act XI of section shall be substituted, namely :— oe 
33. (1) Any aasessee objecting to an order passed by an Appellate 


. Assistant Commissioner under section 28 or section 31 
Apraliate agarar ordersof may appeal to the oe Tribunal within sixty 


misioner. sistant Com days of the date on which heis served with notice of 


such order. 
(2) The Commissioner may, if he objects to any order passed by an 
A te Assistant Commissioner under section 31, direct the Income-tax 


cer to appeal to the Appellate Tribunal against such order, and such appeal 
may be made at any time before the expiry of sixty days from the date of the 


order. : - 

(3) An appeal to the Appellate Tribunal shall be in the prescribed form 
and shall be verified in the prescribed manner, and shall, except in the case of an 
appeal referred to in sub-section (2), be accompanied by a fee of one hundred 


(4) The Appellate Tribunal may, after giving both parties to the appeal 
an opportunity of being heard, pass such orders thereon as it thinks fit, and shall 
communicate any such orders to the assessee and to the Commissioner. 

(5) Save as provided in section 66 orders passed by the Appellate 

-Tribunal on appeal shall be final”. 

89. In section 35 of the said Act, sub-sections (2) and (8) shall be 
: renumbered sub-sectiuns (3) and (4), respectively, 
acmmendinent of section 35, and the following shall be inserted as sub-section (2), 
ct XI of 1922. aa = 
. _ “(2) The provisions of sub-section (1) apply also in like manner to the 
rectification of mistakes by the Appellate Tribunal.” 
90. In section 37 of the said Act, for the words “and Commissioner” the 
. words “,Commissioner and Appellate Tribunal” and 
Perec atot section 37, for the words “or Commissioner” in clause (c) the 
oe words “,Commissioner or Appellate Tribunal” shall be 
substituted. 
91. In sub-section (2) of section 48 of the said Act, for the words “The 
Appellate Assistant Commissioner in the exercise of 
aoe section 48, his appellate powers, or the Commissioner in the 
R i exercise of his appellate powers or powers of revi- 
sion” the words “The Appellate Assistant Commissioner or the evEual® Tri- 
bunal in the exercise of their appellate powers” shall be substituted. 
Amendment of section 66, 92. In section 66 of the said Act,— 
Act XI of 1922 ‘ . 
(a) for sub-sections (1), (2), (3), (3A,) (4) and (5), the following 
sub-sections shall be substituted, nam Io l l l , 
“(1) Within sixty days of the date upon which he is served with notice 
of an order under sub-section (4) of section 33 the. 
Statement of case by Ap- agsessee or the Commissioner may, by application in 
eee Tribunal to High the prescribed form, accompanied where application 
is made by the assessee by a fee of one hundred 


`~ 
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rupees, require.the Appellate Tribunal to refer to the High Court any question 
of law arising out of such order, and the Appellate Tribunal shall within ninety 
days of the receipt of such application draw up a statement of the case and refer 
it to the High Court: : 

Provided that, if, in the exercise of its powers under sub-section (2), th 
Appellate Tribunal refuses to state a case which it has been required by the 
assessee to state, the assessee may, within thirty days from the date on which he 
receives notice of the refusal to state the case, withdraw his application and, if 
he does so, the fee paid shall be refunded. i 

(2) If on any application being made under sub-section (1) the Appel- 
late Tribunal refuses to state the case on the ground that. no question of law 
arises, the assessee or the Commissioner, as the case may be, may, within six 
months from the date on which he is served with notice of the refusal, apply to 
the High Court, and the High Court may, if it is not satisfied of the correctness 
of the decision of the Appellate Tribunal, require the Appellate Tribunal to 
state the case and to refer it, and on receipt of any such requisition the Appel- 
late Tribunal shall state the case and refer it accordingly. ` 

(3) Tf on any application being made under sub-section (1) the Appel- 
late Tribunal rejects it on the ground that it is time-barred, the assessee.or the 
Commissioner, as the case may be, may, within two months from the date on 
which he is served with notice of the rejection, apply to the High Court, and the 
High Court, if it is not satisfied of the correctness of: the Appellate Tribunal’s 
decision, may require the Appellate Tribunal to treat the application as made 
within the time allowed under sub-section (1). E 

(4) If the High Court is not satisfied that the statements in a case 
referred under this section are sufficient to enable it to determine the question 
raised thereby, the Court may refer the case back to the Appellate Tribunal to 
make such additions thereto or alterations therein as the Court may direct in 
that behalf. 

(5) The High Court upon the hearing of any such case shall decide the 
questions of law raised thereby and shall deliver its judgment thereon con- 
taining the grounds on which such decision is founded and shall send a copy of 
such judgment under the seal of the Court and the signature of the Registrar to 
the Appellate Tiibunal which shall pass such orders as are necessary to dispose 
of the case conformably to such judgment.” ' 

(b) in sub-section (6), the words “on the application of an assessee” 
shall be omitted; r 
a (c) in sub-section (7-A), for the words, brackets, figures and letter 

“under sub-section (3) or sub-section (3-A)”, the words, brackets and figures 
“ander sub-section (2) or sub-section (3)” shall be substituted. 


THE DISSOLUTION OF MUSLIM MARRIAGES ACT, 1939. 


Act No. VIII oF 1939, 


[17th March, 1939. ° 


An Act to consolidate and clarify the provisions of Muslim law relating to suits 
for dissolution of marriage by women married under Muslim law and to 
remove doubts as tothe effect of the renunciation of Islam by a married 
Muslim woman on her marriage tie. 


. .Wuereas it is expedient to consolidate and clarify the provisions of Mus- 
lim law relating to suits for dissolution of marriage by women married under 
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Muslim law and to remove doubts as to ‘the effect of the renunciation of Islam 
by a married Muslim women on her marriage tie; It is hereby enacted as 
follows :— i 

: 1. (1) This Act may be called Tor Dissotu- 
Short title and extent. TION oF Musrim MARRIAGES Act, 1939. 


(2) It extends to the whole of British India. 


_2. A woman married under Muslim law shall be 
geou or aes for entitled to obtain a decree for the dissolution of her 
marriage on any one or more of the following 
grounds, namely : 
(+) that the whereabouts of the husband have not been known for a 
period of four years; 
(#1) that the husband has neglected or has failed to provide for her 
maintenance for a period of two years; 
(iii) that the husband has been sentenced to imprisonment for a period 
of seven years or upwards; ; 
(iv) that the husband has failed to perform, without reasonable cause, 
his marital obligations for a period of three years; 
(v) that the husband was impotent at the time of the marriage and con- 
tinues to be so; ; 
(vi) thatthe husband has been insane for a period of two years or is 
suffering from leprosy or a virulent venereal disease ; T 
(vii) that she, having been, given in marriage by her father or other 
guardian before she attained the age of fifteen years, repudiated the marriage 
before nara the age of eighteen years: 
Provided that the marriage has not been consummated; 
(viii) that the husband treats her with cruelty, that is to say, — 
(a) itually assaults her gr makes her life miserable by cruelty of 
conduct even if such conduct does nót amount to physical ill-treatment, or 
(b) associates with women_of eyil repute or leads an infamous life, or 
c) attempts to force her to lead an immoral life, or 
3} disposes of her property or prevents her exercising her legal rights 
over it, or 
(e) obstructs her in the observance of her religious profession or practice, 
or’ 
(f) if he has more wives than one, does not treat her equitably in accor- 
dance with the injunctions of the Qoran; : 
(i2) on any other ground which is recognised as valid for the dissolu- 
tion of marriages under Muslim law: 
Provided that— 
(a) no decree shall be passed on ground (iii) until the sentence hag 
become final; : f , 
. (b) a decree passed on ground (i) shall not take effect for a period of 
six months from the date of such decree, and if the husband appears either in 
` person or through an authorized agent within that period and satisfies the.Court 
that he is prepared to perform his conjugal duties, the Court shall set aside the 
said decree ; and ‘ i 
(c) before passing a decree on ground (v) the Court shall, on application 
by the husband, make an order eine the h dto satisfy the Court within 
a period of one year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies ‘the Court within such period, no 
decree shall be passed on the said ground. 3 


Notice to be served on 


heirs of the husband when 3. In a suit to. which clause (i) of section 2 
the husband’s whereabouts applies— 
not known n 


I-15 
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(8 the names and addresses of the persons who would have been the 
heirs of the husband under Muslim law if he had died on the date of the filing 
of the plaint shall be stated in the plaint, : 

(b) notice of the suit shall be served on such persons, and 

(c) such persons shall have the right to be heard in the suit: 

Provided that paternal uncle and brother of the husband, if any, shall be 
cited as party even if he or they are not heirs. 

-4 The renunciation of Islam by a married 
Effect of conversion to Muslim woman or her conversion to a faith other than 
another faith. Islam shall not by itself operate to dissolve her 
marriage : P 
Provided that after such renunciation, or conversion, the woman shalt . 
be entitled-to obtain a decree for the dissolution of her marriage on any of the 
grounds mentioned in section 2: 

Provided further that the provisions of this section shall not apply to a 
woman converted to Islam from some other faith who re-embraces her former 
faith. f : 

; ; 5. Nothing contained in this Act shall affect any 
Rights to dower to be right which a married woman may have under Muslim 
attected: =. law to her dower or any part thereof on the dissolu- 
tion of her marriage. 
‘Re of section 5 of 6. Section 5 of the Muslim Personal Law 
Act XXVI of 1937. (Shariat) Application Act, 1937, is hereby repealed. 


THE STANDARDS OF WEIGHT ACT, 1939, 





Acr, No, IX oF 1939. 
[28th March, 1939, 

An Act to establish standards of weight throughout British India, 

Wuereas it is expedient to establish standards of weight throughout 
British India ; . 

Tt is hereby enacted as follows :— . 

Short title, extent and 1. (1) This Act may be called TuE STANDARDS 

commencement. oF WeicHt Act, 1939, 

(2) It extends to the whole of British India. 

(3) Itshallcome into force on such date as the Central Government 
may, by notification in the official Gazette, appoint. f 


2. (1) The unit for weight shall be the standard grain, that is to say, that 
Unit for weight weight which when multiplied by 1799-84585 is the 
cee As weight in vacuo of the iridio-platinum cylinder im 


the custody of the Mint Master, Bombay, certified by the Standards Depart- 
ment of the British Board of Trade as having a weight of 179984585 grains in 


vacuo. 
(2) The standard grain shall be the only unit from which all other stan- 


derd weights shall be ascertained. 
3. (1) There shall be the following standard 
Standard weights. weights, namely:— — 
(a) the standard tola, being a weight of 180 standard grains; 
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(b) the standard seer, being a weight of 80 standard tolas or 14,400 
standard grains; 

(c) the standard maund, being a weight of 40 standard seers; 

(d) the standard pound, being a weight of 7,000 standard grain; 

(¢) the standard ounce, being one-sixteenth part of the weight of a 
standard pound; 

(f) the standard hundred weight, being a weight of 112 standard pounds; 

(g) the standard ton, being a weight of 2,240 standard pounds, 

(2) No weight other than the weights set forth in sub-section (1) and 
integral multiples or sub-multiples of any such weight shall be used as a standard 
weight. $ 

4. (1) The Central Government shall cause to a one set of such 

; of the standard weights specified in sub-section (1) of 

Sets of standard weights. section 3 or multiples or sub-multiples thereof as thé 
Central Government may consider expedient, and shall cause each weight of 
such set to be authenticated as having been ‘ascertained from the standard grain, 
a shall deposit the set in such custody as the Central Government may think 


(2) The Central Government shall cause similar sets of weights, similarly 
authenticated, to be prepared, and shall supply one set to each Provincial Gov- 
ernment. 

f (3) The Central Government shall cause similar sets of weights, similarly 
authenticated, to be prepared and shall supply one set to ihe Government of any 
Indian State or foreign settlement situated in India which applies for it and 
pays the price fixed by the Central Government. 


5. (1) The Central Government may, by notification in the official Gazette, 
make rules for carrying into effect the provisions of 
Rules. this Act. 


(2) Without prejudice to the generality of the foregoing power, rules 
made under this section may regulate—- 

(a) the preparation of the sets of standard weights referred to in 
section 4; 

. (b) the custody of the set of such weights which is to be maintained b 

the Central Government and the periodical verification and adjustment thereof; 

(c) the periodical verification and adjustment of the sets of standard 
weights supplied to Provincial and other Governments, 


6. The Indian Weighis and Measures of Capacity Act, 1871, in so far ag it 
relates to the establishment of standards of: weight, is 
Repeal. hereby repealed. ~ 


THE INDIAN MERCHANT SHIPPING 
(SECOND AMENDMENT) ACT, 1939. 





Acr No. X oF 1939, : 
[28th March, 1939. 


An Act further to amend the Indian Merchant Shipping Act, 1923, for a certain 
purpose. 


WHEREAS it is expedient to implement fully the provisions of Article 100 
(relating to accommodation on pilgrim ships)of the International Sanitary Con- 
vention signed at Paris on the 21st day of June, 1926, and in furtherance of 


7 
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that purpose further to amend sections 149 and 193 of the Indian Merchant 
Shipping Act, 1923 in the manner hereinafter appearing ; 
It is hereby enacted as follows :— 


1. This Act may be called Tue InpIAN MER- 
Short title. CHANT SHIPPING (SECOND AMENDMENT) Acr, 1939. 


ee , f 2. In clause (3) of section 149 of the Indian 
endment o section ippi i 
eee OF 190 ma vere py Ai Act, 1923 (hereinafter referred to 

(a) after the words “means a Muhammadan passenger’ the words 
“irrespective of age” shall be inserted, and . - 

(b) the words commencing “but it does not include” and ending “shall be 
reckoned as one pilgrim” shall be omitted. 

i 3. In the provisos to sub-sections (2) and (3) 

Amendment of” section of section 193 of the said Act the words “of the age 
193. of twelve years or upwards” shall be omitted. 





THE INSURANCE (AMENDMENT) ACT, 1939, 





Act No. XI or 1939. ; 
l [28th March, 1939. 
f An Act to amend the Insurance Aci, 1938. 


E Wunerras it is expedient to amend the Insurance Act, 1938, for the pur- 
poses hereinafter appearing ; ; 
It is hereby enacted as follows :— 


- “Ghose dle and 1. (1) This Act may be called Tue INSURANCE 
Ba ENT (AMENDMENT) Act, 1939. 

(2) It shall come into force on such date as the Central Government 
may, by notification in the official Gazette, appoint in this behalf. 

t of section 2, 2. In section 2 of the Insurance Act, 1938 
Ane or tess pe (hereinafter referred to as the said Act),— 

(a) to sub-clause (a) of clause (9) the following shall be added, 
namely :— - 
S i 3 $ p . “or 

“(H##) with the object of obtaining insurance business, employs a repre- 
sentative, or maintains a place of business, in British India;” ; 

(b) in clause (11), after the word “double” the words “or triple” shall 
be inserted. 

f 2-A. In Part Il of the said Act, after the head- 

Insertion of new sections ing “PROVISIONS APPLICABLE TO INsuRERS’” the 
2-A and 2-B. following sections shall be inserted, namely :— 

i “2-A. Every insurer shall be subject to all the 

Insurers to be subject to provisions of this Act in relation to any class of insu- 

this Bet wile liabilities ance business so long as his liabilities in British India 

rem ee in respect of business of that class remain unsatisfied 

or not otherwise provided for. 

2-B. ‘The provisions of this Act shall not apply to an insurer as defined in 

; paragraph (1) or (iii) of sub-Clause(a) of clause (9) 

This Act not to ane of section 2 in relation to any class of his insurance 

gertain insurers ceasing io business where such insurer has ceased, before the 

cea ct Ad. commencement of this Act, lo enter into any new 

; : contracts of that class of business.” 
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Amendment of section 7. 3. In section 7 of the said Act,— 

(a) in clause (f) of sub-section (1), after the words “or its cargo” the 
words “and no other type of marine insurance” shall be inserted; 

(b) in sub-section (2), for the word “transacted” the words “carried on” 
shali be substituted ; 

(c) in sub-section (3) and in the proviso thereto, for the words and 
figures “the Ist day of January, 1939,” the words “the expiry of four months 
from the commencement of this Act” shall be substituted ; 

(d) in sub-section (4), after the words “in the case of an insurer” the 
words “to whom that sub-section applies,” shall be inserted. 


4. Insub-seclion (1) of section 8 of the said Act, after the word and 


, re “section 7” the words and figure “or section 98” 
Amendment of section 8. shall be inserted. 


5. In section 9 of the said Act, after the word and figure “section 7” 
the words and figure “or section 98” shall be 


Amendment of section 9. inserted! 


6. 


Arendmcntot seconde. ee In sub-section (2) of section 16 of the said 


. (a) for the words “four copies” the words “four certified copies” shall 
be substituted ; 


(b) in clause faye after the words “a statement” the words “audited by 
a person duly qualified under the law of the insurer’s country” shall be 
inserted ; 

(c) 10 clause (b), after the words “applicable to that class of business” 
the words “and similarly audited”, shall be inserted. 


Amendment of section 17. 8. In section 17 of the said Act, — 


(a) after the words and figure ‘incorporated under the Indian Companies 
Act, 1913”, the words and figures “or under the Indian Companies Act, 1882, or 
under the Indian Companies Act, 1866, or under any Act repealed thereby”, 
shall be inserted ; 

(b) for the words “his accounts and balance-sheet” the words “his 
balance-sheet and accounts” shall be substituted ; 


(c) for the words “a copy of such accounts and balance-sheet” the words 
“copies of such balance-sheet and accounts” shall be substituted ; 


(d) for the words “where such copy is so sent” the words “where such 
copies are so sent” shall be substituted ; 


(e) for the words “to file a balance-sheet” the words “to file copies of 
the balance-sheet and accounts” shall be substituted ; 


(f) for the words “the copy of the accounts and balance-sheet so sent” 
the words “such copies so sent” shall be substituted. i 


Insertion of new section 9. After section 17 of the said Act the follows 
7-A. ing section shall be inserted, namely :— 3 


“17-A. Nothing in this Act shall apply to the preparation of accounts by an 
, insurer and the audit and submission thereof in res- 
pret a nt to apply te pect of any accounting year which has expired prior 
etc, for periods prior to tO the commencement of this Act, and notwithstand- 
this Act coming into force. ing the other provisions of this Act, such accounts 
shall be prepared, audited and submitted in accord- 

ance with the law in force immediately before the commencement-of this Act”. 
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A mend 10. In sub-section (1) and sub-section (2) of 
; tof section 27. section 27 of the said Act,— 
_ (+) after the word and figure “section 7” the words and figure “or 
section 98” shall be inserted ; 
(š) after the words “loans granted by him on policies of life insurance” 


the words “maturing for payment in India and within their surrender values” 
shall be inserted. 


11. In sub-section (1) of section 28 of the 
said Act,— 

, (a) for the word “fourteen”, in both places where it occurs, the word 
“thirty-one” shall be substituted ; ; 
i (b) for the words “the principal officer.” the words “a principal, officer” 
shall be substituted. 


Amendment of section 31. 12. In section 81 of the said Act, — 


(a) after the word and figure “section 7” the words and figure “or 
section 98” shall be inserted ; 

(b) after the words “be kept otherwise than” the words “in the name of 
a public officer approved by the Central Government, or” shall be inserted. 


- 13. In sub-section (4) of section 35 of the said Act, for the words and 
; res “and for the payment of the first instalment 

aa a d of the deposit under sections 3 and 7” the words and 
figures “under section 3 and for the payment of the instalments of the deposit 
under section 7 or section 98” shall be substituted. 


Amendment of section 38. 14, In section 38 of the said Act,— - 
(a) in sub-section (2) ,— 


i) after the words “instrument duly attested but” the words “except 
where the transfer or assignment is in favour of the insurer” shall be inserted; 


(#) after the words “notice in writing of the transfer or assignment” the 
words “together with either the said endorsement or instrument itself or a copy 
thereof certified to be correct by both transferor and transferee or their duly 
authorised agents” shall be inserted; ; ; 

(ii) the words “at his principal place of business in British India by or 
on behalf of the transferor or transferee” shall be omitted; 

(iv) at the end the following proviso shall be added :— 

“Provided that where the insurer maintains one or more places of busi- 
ness in British India, such notice shall be delivered only at the place in British 
India mentioned in the policy for the purpose or at his principal place of 
business in British India.” ; 5 

(b) in sub-section (5), for the words, figure and brackets “From the date 
of the receipt of the notice referred to in sub-section (2), the insurer shall” the 
words, figure and brackets “Subject to the terms and conditions of the transfer 
ọr assignment, the insurer shall, from the date of the receipt of the notice 
referred to in sub-section (2),” shall be substituted ; : 

(c) for sub-section (6) the following sub-section shall be substituted, 
namely ;— i 

“(6) Any rights and remedies of an assignee or transferee of a policy of 
life insurance under an assignment or transfer effected prior to the commence- 
ment of this Act shall not be affected by the provisions of this sectio n”.; 


z (d) in sub-section (7), for the words “life of the policy-holder” the 
words “lifetime of the person whose life is insured” shall be substituted. 


_ Amendment of section 28. 
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- Amendment of section 39. 15. In section 39 of the said Act,— 


: (a) in sub-section (1), after'the words ‘‘The holder of a policy of life 
insurance” the words “on his own life, not being an absolute assignee of the 
benefits under the policy,” shall be inserted; : 

(b) to sub-section (2) the following shall be added, namely :— 


“but unless notice in writing of any such cancellation or change has been 
delivered to the insurer, the insurer shall not be liable for any payment under 
the policy made bona fide .by him to a nominee mentioned in the text of the 
policy or registered in records of the insurer.” ; 

4 (c) for sub-section (3) the following sub-section shall be substituted, 
namely :— 

“(3) The insurer shall furnish to the policy-holder a written acknowledg- . 
ment of having registered a nomination or a cancellation or change thereof, and 
-may charge a fee not exceeding one rupee for registering such cancellation or 
change.” ; oo 
f (d) in sub-section (5), for the words “lifetime of the policy-holder” the 

words “lifetime of the person whose life is insured” shall be substituted ; 

a in sub-section (6), for the word “policy-holder” the words ‘‘person 
whose lite is ingured” shall be substituted. 


Amendment of section 40. 16. In section 40 of the said Act,— 


(a) in sub-section (1), the word “licensed”, in both places where it 
occurs, and the words and figure “under section 42” shall be omitted; ; 
(b) in sub-section (2), the words and figure “licensed under section 42” 
shall be omitted ; 
(c) in sub-section (3), for the words “an insurance agent” the words 
“any person, whether an insurance agent within the meaning of this Act or 
not,” shall be substituted. E i 


17. 


Amendment of section 47. 18, In section‘47 of the said Act, — 
(a) in sub-section (1), after the words “from the date of the maturing of 
the policy” the words “or, where the circumstances are such that the insurer 
cannot be immediately aware of such maturing, from the date on which notice of 
such maturing is given to the insurer,” shall be inserted ; 

(b) in sub-section (4), for the words “from the death of the insured, or 
the- maturing of the policy by survival” the words “from the maturing of the 
policy by survival, or from the date of receipt of notice by the insurer of the 
death of the insured, as the case may be,” shall be substituted. 


` Amendment of section 48. 19. In séction 48 of the said Act,— 


(a) in sub-section (1), after the words and figure “incorporated under 
the Indian Companies Act, 1913”, the words and figures “or under the Indian 
Companies Act, 1882, or under the Indian Companies Act, 1866, or under any 
Act repealed thereby,” shall be inserted; ` 

(b) for sub-section (2) the following sub-section shall be substituted, 

namely :— , ; ; 
“(2) This section shall not take effect, in respect of any company in ex- 
istence at the commencement of this Act, until the expiry of one year therefrom, 
and in respect of any company incorporated-after the commencement of this 
Act, until the expiry of two years from the date of registration to carry on life 
insurance business,” : Kis Mee í i 
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20. In section 50 of the said Act, for the words “within three months of 
the lapsing of a policy of life insurance,” the words 
Amendment of section 50. ah efore the expiry of three months from the date on 


which the premiums in respect of a policy of life insurance were payable but not 
paid,” shall be substituted. 


21. Jn sub-clause (i) of clause (b) of sub-section (2) of section 53 of 
; the said Act, after the word and figure “section 7’” 
Amendment of section 53. the words and figure or section 98” shall be inserted, 


22. In section 59 of the said Act, for the words and figure “deposit made 

i by the company under section 7” the words and figures- 
Amendment of section 59. «deposit made by the company or the insurer, as the 
case may be, under section 7 or section 98” shall be substituted. 


, , 23. In Section 63 of the said Act, for the word 
Amendment of section 63. “agent” the word “representative” shall be substituted. 


24, In section 65 of the said Act, for the word 
Amendment of section 65. “incorporate” the word “unincorporate” shall be sub- 
stituted. 


: 25. In sub-section (1) of section 73 of the said 
Amendment of section 73, Act, — 


a) for the words “make each year” the words “make in each calendar 
year” shall be substituted; 


(b) for the words “income for the year” the words “income for the pre- 
ceding calendar year” shall be substituted. 


26. In sub-section (3) of section 80 of the said Act, after the words “this 


section” the words and figure “and section 73” shall be 
Amendment of section 80. ingerted. 


27. In sub-section (3) of section 82 of the said Act, after the words and, 

i figures “incorporated under the Indian Companies 

Amendment of section 8&2. Act, 1913,” the words and figures “or under the 
Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby,” shall be inserted. " 


28. To sub-section (2) of section 85 of the said Act the words “or in the 


name of a public officer approved by the Centraf 
Amendment of section 85. Government” shall be added. 


29. In clause (a) of sub-section (1) of section 95 of the said Act, for the 

i . words and figure “incorporated under the provisions 

Amendment of section 95, of the Indian Companies Act, 1913,” the words and 

figures “incorporated under the Indian Companies Act, 1913, or under the Indian 

Companies Act, 1882, or under the Indian Companies Act, 1866, or under any 
Act repealed thereby,” shall be substituted. 


30. In sub-section (2) of section 98 of the said Act, for the word “year” 


in both places where it occurs, the words “calendar 
Amendment of section 9%. year” shall be substituted. 


31. In sub-section (1) of section 103 of the said Act, for the words “in 

: telation to any such class of insurance business” the 

Amendment of section 103. words “in relation to any insurance business transact- 
ed in contravention of any of the said sections” shall be substituted. 


32. In clause (J) of sub-section (2) of section 114 of the said Act, after 
the figure and brackets “(5),” the figure and brackets 
Amendment of section 114. “(6)," shall be inserted. 
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33. In section 116 of the said Act, for the word and figure “section 6” the 


Amendment of section 116. te and Beures section 7 or section 98” shall be 


Re of section 122 of 34. Section 122 of the said Act is hereby repeal- 

Act IV of 1938 and saving ed, and article 86 in the First Schedule to the Indian 

me article 86 i First Sche- Limitation Act, 1908, shall have effect as if the said 
ule to Act IX of 1908, section had never been enacted. 


Amend £ First Sch 35. In Part II of the First Schedule to the said 

dule to rege of 1938, © Act, in the heading to Form AA, for the words 
“Indian Assets” the words “Assets in India” shall be 
substituted. 


Amendment of Third 36. In Part II of the Third Schedule to the gaid 
Schedule. Act,— 


(a) in Form D,— 
; (+) for the entry in the first column “Commission (less that on Re- 
insurances)” the entry “Commission to insurance agents (less that on Re-insur- 
ances)” shall be substituted ; 


(ii) forthe entry in the first column “1. Commission and allowances” 
the entry “1, Allowances and Commission (other than commission to insurance 
agents) ’ shall be substituted ; 

(#4) in note (e) the word “British” shall be omitted; 

(b) in the fourth column of Form DD, after the word “immediate” the 
words “or deferred” shall be inserted; 

(c) to Form DDD the following notes shall be added, namely :— 

“A separate statement must be given in respect of each class of life insur- 
ance business for which a separate revenue account is submitted. 

Insurers having their principal place of business in British India shall 

. give the information required in the form separately for business transacted in 
India and business transacted outside India and insurers having their principal 


place of business outside British India will furnish information regarding busi- 
ness transacted in India only.” ; 


(d) in Form DDDD,— 

(+) the word “financial,” in the three places where it occurs, shall be 
omitted ; 

(i) for the word “revised” the word “revived” shall be substituted ; 

(e) in note (c), note (d) and the note denoted by an asterisk in Form E, 
the word “British,” wherever it occurs, shall be ed, 

(f) in note (d), note (¢) and the note denoted by an asterisk in Form F, 
the word “British,” wherever it occurs, shall be omitted, 


Amendment of Fourth 37. In Part 1 of the Fourth Schedule to the said 
Schedule. Act,— 
> (a) In regulation 2, for the word and figure “paragraph 3” the word and 
figure “paragraph 4” shall be substituted ; . 
(b) in regulation 3, for the word and figure “ h 4,” in the three 
places where they occur, the word and figure “paragraph i shall be substituted ; 
(c) in the'proviso to regulation 4,— a 
(i) for the words “an insurance company” the words “an insurer” shall 
be substituted; 


` (ii) fot the words “the company”, in both places where they occur, the 
words “the insurer” shall be.substituted. 


I—16 
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THE INDIAN PATENTS AND DESIGNS (AMENDMENT) ACT, 1939. 


Act No. XII or 1939. 
[28th March, 1939. 
An Act further to amend the law relating to the protection of Inventions and 
Designs. 


Wueneas it is expedient further to amend the law relating to the protection 
of Inventions and Designs; It is hereby enacted as follows :-— 


À f 1. This Act may be called THE INDIAN PATENTS 
Short title. AND DESIGNS (AMENDMENT) Act, 1939, 


e 2. a bei e oe 2 of the Indian 

i atents an i ct, 1911 (hereinafter referred 

adimendment of section 2 4, as the'said Act), the following clause shall be sub- 
stituted, namely :— 

g “High Court” means a High Court as defined in sub-section (1) of 

seclion 219 of the Government of India Act, 1935.’ 


Amendment of section 5, : i 
Act IT of 1911. 3. In section 5 of the said Act,— 


(a) in sub-section (1) ,— i : 

(i) for the words “examine every application, and if he considers” the 
words “refer every application to an Examiner and if satisfied on the report of 
the Examiner’ shall be substituted ; 

(i-a) in clause (c), after the words “the title” the words “of the specifi- 
cation” shall be inserted ; i 

(i) in clause (z), after the words “not a” the words “manner of” shall 
be inserted ; i 

(i#) for clause (f) the following clauses shall be substituted, namely :— 

“(f) the specification relates to more than one invention, or 

(9) in the case of an application claiming priority under section 78-A, the 
specification describes and claims an invention substantially larger than or sub- 
stantially different from the invention disclosed in the specification filed with the 
application made outside British India by virtue of which priority is claimed, or 

h) in the case of an application for a patent of addition under section 

15-A, the inyention described and claimed in the specification is not an improve- 
ment or modification of that described and claimed in the original specification” ; 

(b) after sub-section (1) the following sub-section shall be inserted, 
namely :— : 

. “(1-4) Lf the Controller considers, at any time before the acceptance of 
an application, that the invention claimed therein has been wholly or in 
claimed in a specification published on or after the date which the patent applied 
for would bear if granted, appertaining to an application for a patent which if 
granted will’be of prior date to the patent applied for, he may require that the 
applicant’s specification be amended by the insertion of a reference to such other 

_ specification, by way of notice to the public.” ; act 
(c) in sub-section (2), after the word “amendment” the words “or the 
` Insertion of a reference” shall be inserted; and 
(d) in sub-section (4),— 
, i) for the words “become void” the words “be deemed to have been 
refused” shall be substituted; 
(ii) in the provisa the words “by any period not exceeding three 
months” shall be omitted; and for the words “or revived, as the case may be, 
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during, but not beyond the period of extension so uested” the words “for 
any period so requested not exceeding in all three mon from the expiration 
of the said period of twelve months” shall be substituted. 
4. Inclause (b)-of venous to sub-section (2) of section 10 of the said 
t, after the word “patent”, where it occurs for the 
Pn a En section 10, first time, the words “or by any proceedings taken 
oe i for obtaining a direction of the Controller under the 
provisions of sub-section (1-A)” shall be inserted. 
aara tons 5v In section 14 of the said Act, — 
(a) in sub-section (1-B), for the words “may determine” the words 
“may, on application made in this behalf, determine” shall be substituted; 
(5) in the proviso to sub-section (2),— 7 
(i) the words “by any period not exceeding three months” shall be 
omitted ; and £ 
(ii) forthe words “during, but not beyond, the period of extension 
applied for” the words “for any period so applied for not exceeding in all three 
months from the expiration of the time for payment” shall be substituted. 


6. In section 15 of the said Act, for sub-sections 
eat of section 15, (5) and (6) the following sub-sections shall be sub- 
° stituted, namely :— 

“(5) The Central Government or the High Court to which a petition is 
referred ghall in considering the petition have regard to the nature and merits 
of the invention in relation to the public, to the profits made on the patent and 
to all the circumstances of the case. 

(6) If it appears to the Central Government or to the High Court when 
the petition is referred to it, that the patent has not been sufficiently remumera- 
tive, the Central Government or the thigh Court, as the case may be, may by 
order extend the term of the patent for a further term not exceeding five or in 
exceptional cases ten years or may order the grant of a new patent for such 
term not exceeding ten years as may be specified in the order and subject to an 
restriction, conditions and provisions which the Central Government or the High 
Court, as the case may be, may think fit.” ` 

: -7. For sub-section (1) of section 26 of the said 
Amendment of section 26, Act, the following sub-section shall be substituted, 
Act II of 1911. € 
namely :— 

“(1) Revocation of a patent in whole or in part may be obtained on 
petition to or on a counter claim in a suit for infringement before a High Court 
on all or any of the following grounds, namely: — . 

(a) that the invention has been the subject of a valid prior grant of a 
patent in British India; ee 

(b) that the true and first inventor or his legal representative or assign 
was not the applicant or one of the applicants for the patent; 

(c) that the patent was obtained in fraud of the rights of the person 
applying for the revocation or of any person under or through whom he claims; - 

(d) that the invention was not, at the date of the patent, a manner of 
new manufacture or improvement ; 

(e) that the invention does not involve any inventive step, having regard © 
to what was known or used prior to the date of the patent; 

(f) that the invention is of no utility; 

(g) that the specification does not sufficiently and fairly describe and 
ascertain the nature of the invention and the manner in which the invention is 
to be performed; . 
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(h) that the specification does not sufficiently and clearly ascertain the 
scope of the invention claimed; 


(i) that the patent was obtained on a false suggestion or representation ; 

(j) that the primary or intended use or exercise of the invention is con- 
trary to law; 

` (k) that the patentee has contravened, or has not complied with, the 
conditions contained in the patent; 

(i) that the specification does not disclose the best method of performance 
of the invention known to the applicant for the patent at the time when the 
specification was left at the Patent Office; 

(m) that prior to the date of the patent, the patentee or other persons 
(not being authorities administering any department of the service of His 
ener or the agents or contractors of, or any other persons authorised in that 
behalf by, the Central Government) secretly worked the invention on a com- 
mercial scale (and not merely by way of reasonable trial or experiment) in 
British India, and thereby made direct or indirect profits in excess of such 
amount as the Court may in consideration of all the circumstances of the case 
deem reasonable: 

Provided that this sub-section shall have effect in relation to the ground 
of revocation specified— 

(i) in clause (b), subject to the provisions of section 78-A, or 

(ii) in clause (d), subject to the provisions of sub-section (1) of 
section 13, sub-section (2) of section 21, section 38 and section 40,” 


8. (a) To sub-section (1) of section 29 of the 
ao uendmient of section 29, said Act, the following proviso shall be added, 
ct II of 1911 ma 
“Provided that where a counter claim for revocation of the patent is 
made by the defendant, the suit, along with the counter claim, shall trans- 
ferred to the High Court for decision”. 


(b) In sub-section (2) of section 29 of the said Act, for the words “this 
Act” the word and figure “section 26” shall be substituted. 


po atonal BEIE 9. For section 38 of the said Act the following 
of 1911, HepliCn ve) iBe section shall be substituted, namely :— 


“38, The public use or knowledge of an invention in British India before 

: the date of the application foc a patent thereon shall 

oF eee use or knowledge not invalidate the patent granted thereon if the 

myenton: knowledge has been obtained surreptitiously or in 

‘fraud of the true and first inventor or his legal representative or assign or has 

been communicated to the Publ in fraud of such inventor or his legal represen- 
tative or assign or in breach of confidence: 


Provided that such inventor or his legal ogra as or assign has not 
acquiesced in the public use of his invention, and that he applies for a patent 
within six months after the commencement of such use.” : : 


‘Substitution of new sec- ; i i 
tion for section 40 Act II 10. For section 40 of the said Act the following 


of 1911. section shall be substituted, namely :— 


“40, The exhibition of an invention at an industrial or other exhibition to 

2 _ which the provisions of this section have been extend- 

i Sovi iis adin to See ed by the tral Government by notification in the 
leamed societies. OTe official Gazette, or the publication of any description 
‘of the invention during the period of the holding of 

the exhibition, or the use of the invention for the purpose of the exhibition in 
the place where the exhibition is held, or the use of the invention or the publica- 
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tion of any description thereof, during or after the period of the holding of the 
exhibition, by any person elsewhere without the privity or consent of the inven- 
tor or the reading of a paper by an inventor before a learned society, or the 
publication of that paper in the society's transactions shall not prejudice the 
tight of the inventor to apply for and obtain a patent in respect of the invention, 
or the validity of any patent granted on the application: 

Provided that— 


(a) the exhibitor exhibiting the invention or the inventor reading the 
paper or authorising the publication thereof, as the case may be, gives to the 
Controller previous notice in the prescribed form ; and 

(b) the application for a patent is made before or within six months from 
the dste‘of first exhibiting the invention or of the reading of the paper, as the 
case may be, or when it has not been go read, of the said publication.’ 


11. In sub-sections (2) and (3) of section 47 of 


Amendment of section 47, F ie A ‘ t/ Ot 
Act IT of 1911. the said Act, the words “within the prescribed time 


shall be omitted. 
Substitution of new sec- 12. For section 52 of the said Act the following 
ooo. section 52 Act II section shall be substituted, namely :— 


“52. The exhibition of a design, or of any article to which a design is 
applied, at an industrial or other exhibition to which 
the provisions of this section have been extended by 
the Central Government by notification in the official 
Gazette, or the publication of a description of the design, during the period of 
the holding of the exhibition, or the exhibition of the design or the article or 
the publication of a description of the design by any person elsewhere during or 
after the period of the holding of the exhibition, without the privity or consent 
of the proprietor, shall not prevent the design from being registered or invali- 
date the registration thereof: 
Provided that— if 
(a) the exhibitor exhibiting the design or article, or publishing a descrip- 
tion of the design, gives to the Controller previous notice in the prescribed form; 
and 


_Provisions as to exhibi- 
tions. : 


(b) the application for registration is made within six months from the 
date of first exhibiting the design or article or publishing a description of the 
design.” 5 
Amendment of section 53, 13. In sub-section (1) of section 53 of the said 
ActILof 191i. ~ ‘Act; — - 
(a) after clause (a) the following clause shall be inserted, namely :— 
“(aa) to import for the parpose of sale, without the consent of the regis- 
tered proprietor, any article belonging to the class in which the design has been 
istered, and having applied to it the design or any fraudulent or obvious 
imitation thereof; or”; ‘ 
(b) in sub-clause (b), after the words “applied to any article” the words 
“in any class of goods in which the design is registered” shall be inserted: 


Insertion of new section 14. After section 59 of the said Act the follow- 
59-A in Act II of 1911. ing section shall be inserted, namely :— 


“59-A. A person making a request to the Controller in the prescribed 

manner as respects any patent specified in the request 

Information relating to or as respects any application for a patent so speci- 

patents.  - : fied, for information to be furnished to him by the 

Controller of any such matters as may be prescribed affecting that patent or 

application, shall be entitled, subject to the payment of the prescribed fee, to 
have information supplied to him accordingly.” 2 
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15. In section 65 of the said Act, the word “and,” in the first three places 

where it occurs, shall be omitted, and for the words 

admendment of section 65, «compelling the production of documents and award- 

ct JI of 1911 ; ig > i : 

ding costs” the words “compelling the discovery and 

production of documents, issuing commissions for the examining of witnesses 

and aw costs and such award shall be executable in any court having juris- 
diction as if it were a decree of that court” shall be substituted. 


eee a 16. After the heading “Evidence, etc.” and before 
r new section i : : A 

IA in Act Il of 1011, eae ay Act, the following sccen shall 
n nam oe 


“70-A. Subject to any rules made under section 77, in any proceeding 

under this Act before the Controller, the evidence 

Evidence before the Con- Shall be given by affidavit, in the absence of directions 

troller : by. the Controller to the contrary; but in any 

case in which the Controller thinks it right so to do 

he may take evidence vive voce in lieu of or in addition to evidence by affidavit 
or may allow any party to be cross-examined on the contents of his affidavit.” 


Insertion of new tection 17. After section 71 of the said Act the follow- 
71-A in Act II of 1911. ing section shall be inserted, namely :— 


“71-A. Printed or written copies or extracts, purporting to be certified by 

_ the Controller and sealed with the seal of the Patent 

Boo ae of documents in Office, of or from patents, specifications and other 

aent aen documents in the Patent Office, and of or from regis- 

ters and other books kept there, shall be admitted in evidence in all Courts in 

British India, and in all proceedings, without further proof or production of the 

originals : 

Provided that a Court may, if it has reason to doubt the accuracy or 

authenticity of the copies tendered in evidence, require the production of the 
originals or such further proof as ıt considers necessary.” 


Substitution of new sec- 18. For section 72 of the said Act the following 


tion for section 72, ActI of section shall be substituted, namely :— 


“72. Copies of all such specifications, drawings and amendments left at 

‘a les y the Patent Office, as become open to public inspection 

Transmission of copies of -under the provisions of this Act, shall be transmitted, 

ption thereof, c, andine- as soon as may be, after the printed copies thereof 

are available, to such apthorities as the Central 

Government may appoint in this behalf, and shall be open to the inspection of 

any person at all reasonable times at places to be appointed by those authorities 
and approved by the Central Government.” . 


Amendment of section 19. In sub-section (1) of section 78-A of the 
-78-A, Act II of 1911. said Act, 


for the words and figures “apply such of the provisions of section 91 
of the Patents and Designs Act, 1907, as relate to inventions or designs, to Bri- 
tish India,” the words, letter and figures “declare British India to be a conven- 
tion country within the meaning of section 91-A of the Patents and Designs 
Act, 1907”, shall be substituted ; ‘ 

(b) for the words “shall be entitled to a patent for his invention or to 
registration of his design under this Act, in priority to other applicants; and the 
patent or registration shall have” the words “shall, either alone or jointly with 
any other person, be entitled to claim that the patent that may be granted to him 
under this Act, for the said invention or the registration of the said desi 
under this Act, shall be in priority to other applicants and shall have” shall 
substituted. 
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20. In the Schedule to the aid Act, for the words “Before the expiration 
Amendment of Schedule, Of”, where they occur in the penultimate entry, the 
Act Il of i911. * words “In respect of” shall be substituted. 


err ery E In section 18 of the Indian Sea Customs Act, 
Amendment of se , after clause (f) the following clause shall be 
Act \ III of 1878. inserted, namely :— 

“Cf goods made or produced beyond the limits of British India and 
intended for sale, and having applied thereto, a design in which copyright exists 
under the Indian Patents afd Designs Act, 1911, in respect of the class to which 
the goods belong or any fraudulent or obvious imitation of such design except 
when the application of such design has been made with the license or written 
consent of the registered proprietor of the design;”. 


THE WORKMEN’S COMPENSATION (AMENDMENT) ACT,, 1939. 


Act No. XII or 1939. 
[28th March, 1939. 
An Act further to amend the Workmen's Compensation Act, 1923, for a certain 
purpose. : 

Wuenreas doubts have heen entertained whether a workman employed on 
wages payable otherwise than by the month or on a monthl” basis may bea 
workman within the meaning of the Workmen’s Compensation Act, 1923. 

AND WHEREAS it is expedient to remove those doubts, and for that purpose 
further to amend section 5 of that Act in the manner hereinafter appearing ; 

It is hereby enacted as follows :-— 


Short title and commence- 1. (1) This Act may be called Tue Worxmen’s 
ment. CoMPENSATION (AMENDMENT) Act, 1939, 

(2) It shall come into force on the Ist day of May, 1939: 

Provided that section 2 shall be deemed to have taken effect from the 30th 
day of June, 1934. 

Amendment of section 5, 2. In section 5 of the Workmen’s Compensation 
Act VIII of 1923. Act, 1923— 

(a) for the words "For the purposes of this Act the monthly wages of a 
workman shall be calculated” the following shall be substituted, namely :— 

“Tn this Act and for the purposes thereof the expression ‘monthly wages’ 
means the amount of wages deemed to be payable for a month’s service( whether 
the wages are payable by the month or by whatever other period or at piece 
rates), and calculated” ; 

(b) in clause (b), the words “deemed to be” shall be omitted. 


3. Where in any proceedings under the Workmen’s Compensation Act, 
; 1923, concluded after the lst of July, 1934, any person 
Restoration of procee- has been found by a Court not to be a workman within 
dings. the meaning of that Act only by reason of the fact that. 
his wages were payable otherwise than by the month or on a monthly basis, such 
‘finding shall be void and of no effect; and the Court shall, notwithstanding 
anything to the contrary in the Indian Limitation-Act, 1°08, or any other law 
for the time being in force, oh application made within ‘six months from 
the commencement of this Act by’ any person prejudicially affected by suck 
finding, restore the proceedings at, and continue the proceedings from, the 
stage reached immediately before the order embodying or based on such finding 
was made. 
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THE COTTON GINNING AND PRESSING FACTORIES 
(AMENDMENT) ACT, 1939, 





Act No. XIV or 1939. 
[28th March, 1939. 


An Act to amend the Cotton Ginning and Pressing Factories Act, 1925 for 
certain purposes. ` ' 


Wuargeras it is expedient to amend the Cotton Ginning and Pressing 
Factories Act, 1925, for the purposes hereinafter appearing ; o 


It is hereby enacted as follows :— 


1. This Act may be called Taz COTTON GINNING 
_ Short title. AND PRESSING FACTORIES (AMENDMENT) Act, 1939. 


2. In section 9 of the Cotton Ginning and Press- 


Amendment of section 9 ing Factories Act, 1925 (hereinafter referred to as 
of Act XII of 1925. the said Act)— ` 


(a) after sub-section (1) the following sub-section shall be inserted, 
namely :— 

“(1-A) In any cotton ginning factory, whether erected before or after 
the commencement of this Act— : 


(a) no structural alterations or additions, the construction of which 
commenced after the 27th day of February, 1939, shall be made so as -to mini- 
mise the degree of compliance of the factory as a whole with the requirements 
set forth in clauses (a) and (b) of sub-section (1), and 


(b) every structural addition (whether actually attached to any existing 
structure in the factory or not), the construction of which commenced after the 
last-mentioned date, shall be constructed in accordance with plans and specifica- 
tions approved by the prescribed authority: 


Provided that nothing in this sub-section shall apply to any factory in 
which, after any alteration or addition has been made, only roller gins are used 
where the number of such ging is not more than four,”; 


(b) in clause (a) of sub-section (+), after the word, figure and brackets 
“sub-section (1)” the word, letter, figure and brackets “ sub-section (1-A)” 
shall be inserted. ; 


3. (1) Section 14 of the said Act shali be renumbered as sub-section (1) 


. of section 14, and in the said section as so renum- 
Amendment of section l4. pered— 


(a) for the words and figure “in accordance with section 4” the words 
and figure “with the mark prescribed under section 4 for the factory in which 
they were pressed,” shall be substituted ; 


(b) the proviso shall be omitted. : 
(2) To the said section as so renumbered the following sub-section shall 
be added, namely :— i 


“(2) Any bale marked in accordance with the provisions of section 4 
shall, within the meaning of the Indian Evidence Act, 1872, be presumed for all 
purposes as between the parties to a contract for the purchase of baled cotton, 
to have been so marked before leaving the factory in which it was pressed.” - 
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' THE PEN DEN T EERE NCE ACT, 1939; rte! 
: yy 


An Act to ie the duty on salt ‘monufactured in, or imported: , by, lond into, cers 
tain parts of British India, to vary the incidence and rate of excise duty on 
khandsari sugar leviable undér the Sugar (Excise Duty) Act, 1934, to vary 

+- ` certain duties leviable under the Indian Tariff Act, 1934, to ‘fie maximum 
rates of postage under the Indian Post Office Act, 1898, and to fis rotes of 
income-tax and super-tax. 


Wuenzas it is expedient to fix the ce Page on salt manufactured-in, or import- 
ed by land into, certain parts of British In way the incidence'and rate. óf 
excise duty on kAandsari sugar leviable under the ugar (Excise Duty): / Act, 
1934, to vary the duty on raw cotton leviable under the Indian Tariff Act, 1934, 
to fix maximum rates of postage. under the Indian ‘Post Omice Act, 1898; andto 
fix rates'of income-tax.and super-tax ;~ ive Ka ne i ae: 
ae ` toe aa toque 


Hi is ate enacted as follows :— f 
ata HR 


TEE ; “1s a5 This Act, fay be called. Tae INDIA 
Short title and extent. Financer ACT, +939>. > oppe Sok a 


(2) It extends to the whole of British India. “~ Bias ajem 


ia The broviéjons at seciion7 of, the ‘Indi Sai. Act, "1882, hatte in 80 
far. as they, enable the Central Government: to impose 

, Fixation of ‘salt pty.. ' ‘by mule, made under, that section a duty. on salt .nrany- 
factured:i in; or, imported into, any , part of British, India, be construed astifjtfor 
theiyear beginning on the Ist‘day of April, 1939, they, imposed such duty at the.rate 
of one rupee d foun annas, per'maupd of eighty-twọ and -two-sevenths pounds 
avoirdu T of salt manufactured in, or imported by land into, apy such; part, 


~ won i ey ri 


and su shall, for all the purposes of the said Aet D deemed, to have 
beeni oe oy owe unden that gectiénss s re 
: ae e me ‘Wa Ged er or gl oong iè eso» 
„Erci duty, pi “khandiari, . $. Inthe Sugar! (Pexcise Duty) Aot; | 1934, ea 
a Gb E E Beith s EINEN B Aa E oars p pet eyo } 


(a) in clause (a) of section 2, the words “ sient or within the 
precincts of which, twenty or more workers are working or were waren on 
any day of the preceding twelve ‘months, and” dhall be omitted. 


(b) ‘in’ ‘clatise (4) ‘of sdb- section (2) of section 3, for the “words “one 
rupee and five annas” the words,“eight.qannas”. shall be substituted. 
4, In the First Sehen to the Indian Tarif . Act, 1934, in Item No. 46 
for the words “six pies per Jb.” in the fourth 
Import duty on raw eae the. words “one anna per Ib.” shall be sub- 
cotton. stituted. 


For the year beginnin on the ‘Ist E of A ril, 1939, the Schedule con- 
me ning o in: Schedule I to this Act shall be inserted in 


Inland postage rates., the Jadian Post Office aa 1898, as. the First-Scheditle 
to that Act. ` Dahe aye tay 
Income-tax and super- (1) Subject to the provisions of sub-section 
tax. ie — ane 


tax for the year beginning on the Ist day of April, 1939, 
shall ne Taa the rates specified i in Part,I of Schedule TI, and 


(b) rates of super-tax for the year on the Ist day of April 
1939, oak for the purposes of section 55 of he ln diin Poncet AE T, 
‘be those specified i in Part IT of Schedule TI. ee Tan 
I—17 
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(2) In cases to which section 17.of the Indian ‘Income-tax Act, 1922, 
applies, the tax chargeable shall be determined in accordance with the provisions 
ar that section with sef reference to the: Tates specified i in Schedule II. 


(3) For the ` purpose, of. ‘this . section and of Schedule II, the expression 
hota income! means total income as determined for the purposes of income-tax 


or super-tax, as ce case may be, in accordance with the Proving of the Indian 
Income-tax Act, 1922. 


(4) aE reese, | anything :contained in sub-section (1) or sub-sec- 
on on GY, where more than half of the total income of any individual or Hindu 
undivided family consists of income from salaries, interest on securities or divi- 
dénis in respect of which. the individual or Hindu undivided family is deemed, 
under the provisions of section: 49-B of the:Indian Income-tax Act, 1922, to have 
paid income-tax imposed in British India, or consists of ‘income falling, under 
more than one of those heads— 


b eg AE : : j P 
(a) income-tax for the year beginning on the Ist day of April, 1939, 
shall be charged in respect of such total incomes at the rates of income-tax 
which were imposed for the year on the Ist day of April; 1938, in 
respect of incomes of individuals oF indy undivided families, and 


(b) in cases in which super-tax has been deducted under the provisions 
of section 18 of the aid Act ór would have been'so deductible had oe vert 
Income-tax (Amendment) Act, 1939, come ihto force on the 1st day of April 
1938; the rates of super-tax for ee béginning on the 1st day of April, 1 39, 
shall; ‘for the purposes’ of ection 55 of the Indian Income-tax Act, 1 , be the 
‘rates ‘of super‘tax which were imposed for'the year ing on the ist day of 
April, 1938} in respect of intontes of individuals or Hindu ‘undivided families, 


asthe case may be. aa a 
pil ‘ 


(5) ) In respect of income to which sig ay (4): applies, the provi- 
sions of section 17 of the Indian Income-tax Act, 1922, shall apply to the assess- 


though the Indian D for:the. yeat beginning. on the Ist day of April, 1939, as 
passed. 


though the Indian E E NEN Act, wee had not been 
atl) anin oe a t uo 
Mr MUA 3 ton ties ro Dont o wi des 
a ne P OCET pe cee oe 
yi «ay Schedule to, be eee in the Indian ait Office Act,, 1898. 
ae. a [See séctiot'S.] edi it 

Op Yo peyton HON, ; t: 
AET E “THE FIRST SCHEDULE. 

voy 4 ae a woe i 
gena 9 1 tye ann Postade RATES. , a. 

: ; KARRA [See section 7.] 

roo anea a E Oe | ‘ a ' i 
mbu oaa Io PE pelari wei 
Hod EER E E A Lo ‘ . . One anna. ' 
For every tola, or fraction thereof, exceeding Geo . . Half an anna. 
{tu aa tee! ‘ woot ` Postcards. f 
Single . . . . . : i Sy  . Nine pies, 
Reny vi a sae: ap : eat r i ~. One and a half annas. 

Book, Pair nd Sample scald) a G 
cat two and a half tolas ‘or fraction thereof, ' Six pies 
Heal fhe a tn onal two and a half tolas, or ' fraction thereof, i in Pan aes 


excess ae has and a half tolas 


THE INDIAN FINANCE ACT. 134 


t Registered Newspapers. ' , 
For a weight not exceeding ten tolas . . Quarter of anna. 
Fora weight exceeding ten tolas and not exceeding twenty tolas. f an anna. 
Forevery twenty tolas, or iracHon thereof, exceeding tyenty 
ı tolas . . Half an anna. 


In the case of more than one ‘copy af the same issue of a regis- 
tered newspaper being carried in the same packet— 
Fora weight not exceeding ten tolas . Half an anna. mn 
For every additional five ia or fraction thereof, h excess 


of ten tolas . . Quarter of an anna. 
Providedthat such shall not be delivered, at a addressee’s 
sen but be given to a recognised agent at the post 
o 
Parcels. , 
For a weight not exceeding forty tolas ‘ Four annas 
For sre forty tolas, or fraction thereof, exceeding cae tolas. Four annas.” 
SCHEDULE II., 
[See section 6.] 
PART I, 


' Rates OF ĪNCOME-TAX. 


A. , In the case of every individual, Hindu undivided family, ep B of 
firm and other association of persons not being a cage ta which paragrap B of 
his Part applies 


1. On the first Rs. 1, 500 of total income - n ` Nil 
2, On the next Rs. 3,500 of total income . : . Nine pies in the rupee. 

, 3.° On the next Rs. 5,000 of total income, ; A . One je anoa hod to ree pis 

‘ os e rupee 

. 4 „On the néxt, Rs. 5,000 of total income a ia “a To annas in the rupee, 
5, On the balance of total income . = . + Two annas and six pies 
ty ye i the rupee. i 

Provided that— 


rı (4) no income-tax shall be’ payable on a ree income e which does not 
exceed Rs. 2,000; Oone 
ii) the income-tax payable shall in no case exceed half the amoùnt by 

which the total income exceeds Rs. 2,000. 

B. In the case of every company and local authority, and in every case in 
which, under the provisions of the Indian. Income-tax Act, 1922, income-tax is 
to be charged at the maximum’rate—. - 

- ' 1 + 


i Rate 4 
On the whole of total income . . . ‘ sı Two annas and six pics 
t in the rupee. : - 


sei «* -PART IL 
' Rares OF SUPER-ÎAX. 
A. In the case of every individual, Hindu undivided family, unregistered 


firm and other association of persons, not being a case to which paragraph B of 
this Part applies— 


' 
Ya 


; O a *“ Rate. 
J. On the first Rs. 25,000 of total income ` . « Ni. 
2. On the next Rs. 10,000 of total income . . « One anna in the rupee. 
3. On the next Rs. 20,000 of total income i . . Two annas in the rupee. 
4, On the next Rs. 70,000 of total income 4 . . Tiree annia in Ihe ipee. 
5. On the next Rs. 75,000 of total income : s . Four aanas in the rupee. 
6. On the next Rs. 1,50,000 of total income . <, . Five annas in the rupee. 
7. On the next Rs. 1,50,000 of total income .. . . Six annas in the rupee. 
8. On the balance of total income à . Seven annas in the rupee. 


B. Inthe case of every ctapany ae Jocal authority— ; ; eT 
' Ratei ° 
On the whole of total income , . : i + One anna in the rupee. 


a 
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THE EMPLOYMENT OF CHILDREN (AMENDMENT) ACT, 1939. 





Act No. XV or 1939. ia 
[8th April, 1939, 
A Act to amend the Employment of Children Act, 1938. 

WHEREAS itis expedient to amend the Employment of Children Act, 1938, 
for the purposes hereinafter appearing; 
it ishereby enacted as follows :— 
Short title and commence- 1. (1) This Act may be called ‘THe Eurot 

ment. MENT OF CHILDREN (AMENDMENT) Acrt, 1939. - 

(2) It shall come into force on the Ist day of October, 1939, 

2. Imsgection 2.of the, Employment of Children. Act, 1938 ¢hereinafter: 
referred to as the said Act), after the words “in this 

Amendment of section 2 Act” the letter'and brackets “a” shall be inserted, and 
OLARE 9 to the gaidsection as so amended the following ‘shall 
be added, namely 

(b) “occupier” ofa workshop means the person who has ultimate control 
over the affairs of the workshop; 

i c) “prescribed”. means prescribed by.rules made under this’ Act; 

ee “workshop” means any premises (including ‘the precincts: thereof) 
iphiecein any industrial process is carried on, but does not include any premises 
to which the provisions of section 50 of the Factories Act, 1934, a the time 
being apply No ' 

seen: “3. To section 3 of the said Act? ie: following 
“Amendment, of section 3. sub-section shall be added, namely :— 

(8). No:child who has not completed his twelfth year shall ‘be em ployed, 
or permitted’ to work, in any workshop wherein any ‘of the processes set forth in 
the Schedule is carried on: 

Provided that nothing in this sub-section shall apply’ to ‘any workshop 
wherein. any process is carried on. by the.occupier'with the aid of his family only 
and without employing hired labour or to any school established by, or, receiving 
assistance or recognition from, a Provincial Government.” 

Insertion of new sections 4. After section’3 of the said ‘Act the following, 
3-A,3-Band.3-C. | , , sections shall be inserted, namely :— . 
7 -43A. The Provincial Government, after giving, Dy notification i in the official 
Gazette, not less than three months’ notice of, its inten- 
Power to amend the tion soto do, may, by like notification, add any descri 
ule. +4, tion of procesą to the Schedule,'and, thereupon the 
Schedule shall have-force in the Province as if it has been enacted accordingly. 
3-B. Before work in any of the processes set forth in the Schédule is carried 
on in any workshop after the 1st day of October, 1939, 
Notice to inspector before | the occupier shall send to the inspector, within whose 
carrying on work in ‘certain ' local limjts the workshop is situated, a written netics 
DECOM. = containing— 
§ ; 
a), the name and situation of the workshop, 


4 


b) ‘the name of the person in actual management of the workshop, 
c) i address to which communications relating’ to the workshop should 
sent, 
Pe athe nature of the processes to be carried on in the Workshop. » 
as ‘es any question arises between an inspector and an loyer as to 
whether any child hasor has not complied: his twelfth 
Disputes as to age. or fifteenth year, as the 'case'may be, the Weston 
shall, in the absence of a certificate ‘as ‘to the the of such child, granted: by a 
prescribed . medical authority, be referred by inspector for decision to the 
preséribed' medical authority.” 
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5. In section 4 of the said Act, after the word and figure “section 3” the 
words, letter and figure ‘or fails to give notice ae 
Amendment of section 4. required by section 3-B” shall be inserted. 


S: 6. For sub-section (2) of section 5 of the said 
Anant of section $. Act phe tO eoloming sub sacn shall be mubentated: 
p f. namely i=, 


“(2) Every cunei as to the: age of a child which has beei granted’ a a 
prescribed medical authority shall, for the purposes of this Act, be coneluliye 
evidence as to the age of the child to whom it relates.” ' 


7. In-clause (b) of sub-section (2) of section 7 of the said ee m the 
£ 7 words “the authorities” the words “the’ medical 
ADEO ESAn authorities” shall be substituted: = ` 


e nee '™ og. To the said Act the following ‘Schedidle shall 
Insertion of penccule . A added, namely — mee 


me “THE, Sepals S ome oe 
(See sections 3, 3-A AND 3B.) Do% 


‘ ‘List of eee : 
EE . 

Carpet-weaving, © v bag, Sy T 

Cement mañdfactire. including bagging of cement. at 
. + -Cloth-prin ting, dyeing and weaving. ropes 

Manufacture of matches, explosives and fireworks. i 
i bree curing and splitting. ‘ 

_ Shellac manufacture. « : Ces Cg % ' k GOEL i 
Soap manufacture. ERREN 
Tanning. 2 ý 
10 ve cleaning.” 


BOPN EP Ae NE 


ye 


ines THE REGISTRATION OF OREICNERS ACT, 1939." 





Pas ac” ' Acrt No. XVI oF 1939, l naz 
a l On ee ape 4930. 
An Act to provide for the registration of foreigners in British India. 
. Wares itis expedient to provide for the registration of foreigners enter- 
ing, being present in, and departing from, British ona o 
Iti is hereby enacted as pace Pr 


ce ‘This Act may be called Tae RrGISTRA- 
Short title and extent. a or Fore1cners Act, 1939. 
_ (2) It extends tò the whole- of British India. yy He fea 
Definitions. l ‘2. ‘In this Act— ; 


(a) the word “foreigner” shall denote a person aioi is E 
i) a British subject domiciled in the United Kingdom; or ~o e $ 
ti a British Indian subject; or g Phe > 
| (4) a ruler or subject.of an Indian State; or 
(iv). a person duly appointed by a foreign Government to exercise diplo- 
matic functions; or 
v) “a consul or a vice-consul.; 
$ b) “prescribed” means prescribed by rules made inde this Act. 
3. The Central Government may after previous publication, by notification 
in the official Gazette, make rules. with respect to 
` Power to make rules", foreigners for any or all of the following purposes, 
that is to say—. he 
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, .. (a), for requiring any foreigner .entering, or being present in, British 
India to report his presence to a prescribed authority within such time and in 
such manner.and with such particulars as may be prescribed; 


cts (b) for requiring any foreigner moving from one plate to another place 
in}British India to report, on arrival at such other place, his presence to a pres- 
cribed authority within such time and in such manner and with such particulars 
as may be prescribed; : Os Paes. 
‘'- " (c) for requiring a foreigner who is about to leave British: India to 
report the date of his intended departure and such’ othet particulars as may be 
prescribed to such authority and within such period before departure as may be 
prescribed ; és 
d) for Pequiring any foreigner entering, being present in, or departing 
from, British India to produce, on demand by a prescribed authority, such proof 
of his identity as may be prescribed; ` Sada 
(e) for requiring any person having the management of any hotel, board- 
ing-house, sarai or any other premises of like nature to report the name of any 
foreigner residing therein for whatever dutation, to a prescribed authority within 
such time and in such manner and with such particulars, as may be prescribed ; 
for requiring any person having.the management or control of any 
vessel Ms Peete Paralak tc a preerie] authority such information as may. 
be prescribed regarding any foreigner entering, or intending to depart from, 
British India in such vessel or -aircraft, and to furnish to such authority. such 
assistance as may be necessary or prescribed for giving effect to this’Act} 
(g) for providing for such other incidental ot aupplementiny matters as 
may appear to the Central Government necessary or expedient for. giving effect 
to this Act. ga Ee ; 


4. Ifany question arises with reference to this Act or any’ rule” made 
there under, -whether any person is or is not a 

wey’ ae, + foreigner, or is or is not,a, foreigner of} a particular 

class or description, the onus of proving that such person is not a foreigner or 

is not a foreigner of such articular ¢ or description, as the case may be, 

shall, notwithstanding anything 

‘upon Buch’ person. 


Burden of, proof. ; 


‘contained in the Iridian Evidence Act, 1872, lie 


5: Any person who contravenes, or attempts to’ contravene, or fails to 

me TO comply with, aby provision of any rule made under 

j this Act’ shall bé punished, 'if á foreigner, with'impri- 

sonment fora term which may extend to one year or with fine which, may extead 

to one thousand rupees or with both,-or if not a foreigner, with fine which may 
extend to five hundred. rupees., ` a oan _ 

6. The Central Government may, by order, declare that any, or all of the 

provisions of the rules made under this’ Act shall not 

Power te aep from ap- apply, or shall apply vuly with such modifications or 

p u o subject to such conditions as may be specified. in the 

said order, to or in relation to any individual foreigner or any class or descrip- 
tion of foreigner: ene ot Dare 

Provided that a copy of every such order shall be placed on the table of 

both Housés-of'Central Legislature as soon as‘may'be after its promulgation. 


7. No suit, prosecution or other legal, proceeding shall lie against’ any 

Protection to persons act- person.for, anything which isin good faith done or 
ing under tbis Act... intended.to be done under this Act. i ' 

‘8, The'provisions of this Act shall‘ be in addition to, and not in derogation 

. Application of other laws Of, the provisions of the Foreigners Act, 1864and any 

not . other law for the time being in force. om a 
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THE INDIAN SUCCESSION eee) ACT, 1939.. 


‘ a vare] 
Ace No.XVITor 1958; eae wg ah 


e Aprit 1939. 


An Act, to amend the Indios Saeki Act, 1925, as respects ea suc- 
cession among Parsis. 


i ’ Hage 4 


-Wuereas it is expedient io amend the law: relating to’ intestate: ‘succession 
among Parsis; tan 


It is hereby enacted as follows :— . i ; bats e P 
etigi og 


` Short title and commen- .’ 1. ,(1) This ae may be „called. ‘Tam Ikan 
cement. . Succession (AMENDMENT): Act, 1939.. oth. p 


(2) It shall come into force on such date as the Central Gerecht ' mäy, 
by notification in the official Gazette, appoint. 


en of ` ca sec. ie rast ene sections 50 to'56 (both inclubivé)’ of the 
or sections 50 to uccession Act, 1925, the followite:. sections 
of Act XXXIX of 1925. _ shall be substituted, namely: 1 


*. General’ principles’ ie ‘.«50: For the’ Purpose of. istestate sitoisi 
ting to intestate'succession. among Parsis— ` fe 
DAIS Vhs 


(a) there is no distinction between those who were actually tn in the 
lifetime of:a person deceased and'those who at the date of his death “were only 


conceived in the womb, but whò have been subsequently’ born alive) ‘pin n? 


(5) a‘lineal descepdant of ‘dn intestate who ha died:in the lifetime a the 
intestate withotit' leavi widow ` or et a aay. lineal e AY, a 
widow of ‘ any lines!’ Hesterdact: shall not be taken into account in determini 

the manner in which the property of we the intestate has died intestate’ Ei 
be divided ; and , wy eee bP TR RL Te het it De * 


Shay ots the 
1 


(c) where a widow'of ány rilatve of ‘an' intestate: hag macried again"in 
the’ lifetime of -the intdstate, she shall not be entitled to receive any share of tHe 
property of which the intestate has died intestate, and she shall be deemed not 
to be existing at the intestate’s death. ' a 


uf og. ake as ATE ETA 


piney of a male inter 5 i. a ‘Subject to the provisions of sub-section 
aE ene and (2), the property of ‘which a male Parsi dies intestate 
parents. shall be divided— ' 


(a) where he dies leaving a “widow and children, among oe widow ‘and 
children, so that the share of each son and of the widow shall,be seule the 
share of each daughter, or, 


' . (b) where he dies leavi ; children but no pide among the children; ‘bo 
that the of each son shall be double the share of each daughter: Motul 


(2) Where a male Parsi die’ ‘leaving one or both parents'in addition ‘to 
children or a widow and children, the property of woi he dies intestate shall 
be divided so that the father shall receive a share e Arar to' half the ‘share of a 
son and the mother shall receive’ a share equal to half the share of a “daughter, 


Division of a sone | 52. The prey of which a female Parsi dies 
testate’s p among Her, intestate shall be divided— 
widower children. 


(a) where she dies leaving a widower and children, among the widower 
and children so that the widower and each child receive equal shares, or *~~ 

(b) where she dies leaving children but no ‘widower, among the children 
in equal shares. . 


-t $ 
+ 
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53. In all cases‘where a Parsi dies leaving any lineal descendant, if any 
child of such intestate has died in the lifetime of the 

eea ern woe ied Aig intestate, the division of the share of the property of 
leaving linea! descendants. € which the intestate has died intestate which such child 
would have taken if living at se intestate’s death 


‘shall be i in accordance with the following rules, namely :— 


(a) If such deceased child was a son, his widow sai children shall take 
shares in, accordance, with the. rovisions of this Chapter, as if he bad died im- 
mediately after the intestate’s death 

Provided that where such ae sov has left a widow 1 ora aldo of 
a lineal descendant hut no lineal descendant, the residue of his share after such 
distribution -has been made shall‘be divided in accordance with the provisions of 
this Chapter as'pr oa of whichtthe intestate has died intestate, and in making 
the, diyision of such residue the. ove iis son of ane: mutestate, eia not ae 

‘taken into account, 


(5) ; Jf. such, deceased child was a daughter hee tee ahal be divided 
equa ally among her children. sah PA 
( c) Tf any child of -sueh deceased child has also died’ luting ‘the lifetime 
4 the ing intestate, the share which he.or she would have taken if living at the 
int 


te’s death shall be divided in like. manner in accordance, with clause (a) 
oF, clause (5) as the case may be. 


: id). Where. a remoter ‘Gneal descendant of the intestate. has ‘died during 
the” LNN of the intestate, the, provisions of clause (c) shall apply aria 
oan to the division of, any re to which he or she © would have been 

itled jf 'living' at the intestate’s death by reason ‘of. ‘thé redecegse , of, a the 
intestite’é’ liheal < escendants’ directly between high, or her dh the intestat e. 


“nF TJER 
Biviiloa of : rope ‘vey She Where. a Parsi dies! without. eave: ane 
where intestate [eaves 0 lineal descendant but leaving a widow or widower or 
aiwidow ae widower oran è a widow ọf a lineal degcendant, the property. -of which 
Yidow of any lineal descen- the intestate dies intestate shall be divided.in aea 
dat * ance “with the ‘following rules, namely..— 
a) If bee intestate leaves a widow or widower but:no widaw of a ' lineal 
descen t, the widow or widower shali take half the said pı 


fie? 

5 Tith the intestate lea vėsa, w idow, or widower and also a widow of any 
“a re cendant, his state fears her widower Shall s receive: on¢-third of the said 
property, and the widow of any, lineal descendant shall receive another one- 
'third; or if there is more'than': oné such widow, ‘the last mentioned one-third 
‘ahiall be divided equally amorig'theni:: °° 


ae If the. intestate leaves no widow or widower but ohe widok ‘of a lineal 
, descendant, she shall receive one-third of the said ‘property or, if the intestate 
eera no widow or widower but more than:one widow of a-liùeal descendant, 

tnin of the pad property shall be divided among, such widows in equal 


P (4) The penne after the ae specified i in clause (a), (by ‘or (c) has 

been made shall be distributed amo e relatives of the: intestate in the order 

specified in Part I of Schedule II. “Ske ‘next-of-kin stan first in Part I of 

that that Schedule shall be: preferred to those standing second, the second to the 

third, and so on in succession,.provided that the roe shall be so ‘distributed 

„that each male shall take double the share of each female standing in mS same 

‘degree of propinquity. 

-(e) If there are no relatives entitled to the residue under clause (a ), the 

' whole of the residue shall be distributed in proportion to the shares) specified 
among the persons entitled to receive shares under this section. 
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55. When a Parsi dies leaving neither lineal descendants nor a widow or 
; widower nor a widow of any lineal descendant, his or 
Division of prope her next-of-kin, in the order set forth in Part II of 
Men ee nee nel- Schedule 1I, shall be entitled to succeed to the whole 
a widow or Aara of the property of which hé or she dies intestate. The 
widow of any lineal descen- text-of-kin standing first ir Part II of that Schedule 
dant. shall be preferred to those standing second, the second 
to the third, and so on-in succession, provided that the 
ty shall be so distributed. that each male shall take :doublethe share of 
ad female standing in the same degree of propinquity. 
" 56. ‘Where there is no relative entitled to succeed 
Division of Property under the other provisions of this Chapter to the pro- 
Tek, a Felttre perty of which a Parsi has died intestate, the said 
the ather provisions of this property shall be divided equally among those of the 
Chapter intestate’s relatives who are in the nearest degree of 
kindred to him.” k 
i 3. For Schedule II to the: Jadan Succession 
iT to Act Eee Act, een , the following Schedule shall be substituted, 
namely :— 
“SCHEDULE II. 
` Parti. 
(See section 54. y a y . 
Toe (1) EE Ai oh 
lin (2) Brothers and sisters (other than ‘uterine brothers ad sisters) and 
eal descendants of such of them as have predeceased the intestate. f 
(3) Paternal grandfather and paternal grandmother. 7 i 
(4) Children of the paternal gran grandfather and the lineal descendants of 
such of them as have predeceased the’ intéstate. ve 
<. (5) Paternal grandfather’s father,and mother. af 
(6) Paternal grandfather’s father’s children and the ineal deai 
gf guch of them as have predeceased the intestate. ie .. on! 
PART II. ran E Ss 
(See section 55.) : 


1 
(i 4 i i ‘ I 


$ ie ae Wo, 


(1) Father and mother. 
Í (2) Brothers and sisters (other than uterine brothers and sisters) and 
lineal descendants of such of them as shall have predeceased the intestate: 
(3) Paternal grandfather and paternal grandmother. ', 
(4) Children of the paternal grandfather and the lineal descendants of 
such of them as have predeceased the intestate. 
(5) Paternal gtandfather’s father and mother. 
(6) Paternal grandfather's father’s children and the lineal descendants of 
such of them as have predeceased the intestate. 
. (7) Uterine brothers and sisters and the lineal descendants of such of 
them as have predeceased the intestate. 
(8) Maternal grandfather and maternal grandmother. . 
(9) Children of the maternal grandfather, and the linea! descendants 
of such of them as have predeceased the intestate. 
(10) Widows of brothers or half-brothers . 
(11) Paternal grandfather’s son’s widow. . 
(12) Maternal grandfather’s son’s widow. 
(13) Widowers of deceased lineal descendants of the miot who have 
not married again before the death of the intestate. 
I—18 


i 
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(14) Maternal grandfather’s father and mother. 

(15) Children of the maternal grandfather's father and lineal descendants 
of such of them as have predeceased the intestate. 

(16) Children of the paternal grandmother and the lineal descendants of 
such of them as have predeceased the intestate. ` 
hg (17) Paternal grandmother's father and mother. 


(18) Children of the ‘paternal grandmother's father and the lineal des- 
cendants of such of them as Saare predeceased the' intestate.” °° wt 


s 


ee IAN TARIFF (SECOND AMENDMENT) ACT, 1939. 


: -Acr No. XVIII or 1939. ' 
a. Basi fe Bo a l ; [21st pa: 1939. 
An Act funk to amend the Indian Tariff Act, 1934. 

' Werks it is expedient further to amend the ao Tariff Act, 1934, 
tbe the ‘purposes hereinafter’ appearing ; 
It is hereby enacted as follows :—- 


i 1. This Acti may be called Tue Inpian TARIFF 
Short title. (Srconp AMENDUENT) Acrt, 1939. 

Amendment of First ' 
a Iof ie ia In the First Schedule. to lip: Indian Tariff 


(a) in Item No. 40 (2), in ike last column; for the hgure “1939 the 
figure “1 shall be sybstituted ; tei dad, SE tea. a 

_£0) in Item No. (5).— f 

(i) in the’ fourth ‘colukan! for the words dnd figures “Re, ‘15 per cw? 
t6c e “twelye annas per cwt. n shall be substituted ; 


(ii) in the last co uma, ‘for the figure "aaar the figgte, #1946" shall be 
substituted; ‘i ab wi $ i 


(c) for the Items contained in Section X the: ‘following’ ia shall be 
substituted, namely :— 


“43, Woop Pore. i T p |Protective. | 25 per cent. ad |.. 





March, 
em ' orj» 31st, 1942 
raele , i ! Rs 30 perl], 
oe ete ae fy oy £ ton, which- | | ol 
- ma sone fon ever ishigher. P’ 
44 Waitinc PAP ER— zi 
(a) Ruled or printed PE ae (in- Protective.’ Nine ples per |. March 
` e'n jeluding letter paper with printed | = |‘ | Ib:for 25 per 3ist,1942, 
headings) and envelopes made of |:o, >. cent. ad val- aa 
writing paper and account and orem, which- 
Pana npi books and ae ‘evér is higher. 
theas o other Gitte : . Protective. Nine is per 


“44(1) | Provroic:s Parer; excluding |Protective. Nine ples per 
poster and stereo and all coate Ib; 
papers, but including art paper, all 
sorts which contain tio ke anical- yee Pee 
wood pulp or in which,the mechani. 
cal wood pulp amounts to less 
than 70 per cent. of the fibre con- 


it 


ent, ; iD ag 4 
44 (2)| Proton ey all sorts not |Revenue, |25 per cent. ad 
otherwise specified which contain 


em. 
mechanical ood pulp amounting yei ; : 
„ito not less than 70 per cent. of the; . >, 

fibre content. I? in 
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44 (3), Parm including poster and stereo [Revenue . (25 per cent. ad 


and all coated papers except art ( rem, 
paper, all sorts, not’ otherwise £ 
© | specified. - i 
44 (A| Pastre Boarn, Mrrsoarp, Carn- |Revenue . |25 per cent. ad 


BOARD AND STRA WBOARD, all sorts. _ | valorem. 

44 (5) Trang CATALOGUES and Apver- |Free wv x 
Tisimc CimcoLars importéd by pac í 
ket, book or parcel post. ! 


44 (6) Parer Monty - Free s da E A la 
44 (7) AEWSEATERS old, in bales and Revenue . |25 per cent. ad | .. |... , s 
orem, 
45 ticles made of Parra and |Revenue ‘|25 per cent, ad |v. | .. oH 
Parr MACHE; StaTiowmry inclu- valorem. |e 


ding drawing and copy books 
labels advertising circulars, sheet 
or card almanacs and calendars 
Christmas, Easter and other cards, 
including‘cardsin booklet forms: d MES 
including also Waste paper but ex- j ©. ‘ " Pe St 


cluiing paper stationery 
otherwise specified. 


45 (1)| - Booxs, PRIATED, including covers |Free © Lje ‘ee 
>. | for printed books, maps, charts and . 4 
plans, proofs, music. pee mele ee , : eae i 
‘and ‘illustrations specially made 
a for binding i in books.: Gi i ý C ee 
45 (2) Pruers, ‘zncravincs and ric- |Reyenue, . SO.per cent, ad |se ip oe: sarei 


TURES Gncluding photographs and : valorem. i 
Picture pose carte) on paper or] -' - 
nı | Cardboard: h : . 


(d) in jiems Nos. 46, 46 (1), 47, 47 a), 48 and 48 (4), in the dast 
column, for the figure #1939", wherever it occurs, the figure “1940” shall be 
substituted; my ad 

(e) in Item No. 49, for-the entry. in the. last. staan the ‘following entry 
shall be substituted, namely :— 

a “The, duration epplieable to ‘the fabric of which the article is wholly or 
mainly made.’ : hog hd ae 
1 ) a! t t 


| THE COAL MINES SAFETY (STOWING) ACT, 1939.9"! 





oat 


i ra’ 1 i. í $ ma bots 
ane Act No. XIX oF, 1939. oy ae 
ee i [21st April, 1939. 
An Act to make further provision for safety in coal mines, 
Waurreasit i is expedient to make further provision for safety in coal mines 
by taking’ measures to facilitate or require therein the carrying out of the opera- 
tion known as stowing, and to provide for the creation of a fund for the 'assist- 
ance of such operation, in the manner hereinafter provided ; 
Tt is hereby enacted as follows :— 
Short title, extent and 1, (1) This Act may be called THE Coat Mines 
commencement. SaFery (Stowine) Act, 1939. 
(2) It extends to the whole of British India except Assam and the 
Punjab. 
3) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, appoint. 


2. In this Act, unless there is a a re- 


Definitions: pugnant in the subject or context,— „i! 


ay 
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(a) “agent”, “mine” and “owner” have the meanings respectivel 
assigned to them in section 3 of the Indian Mines Act, 1923; : 
(b) “Board” means ne Coal Mines Stowing Board constituted under 
section io 
“Chief ins ector” one “Inspector” mean the persons, respectively 
sista to be Chief ector of Mines and Inspector of Mines under sub- 
section (1) of section 4of the Indian Mines Act, 1923, and: the provisions of 
that Act shall apply to the Chief Inspector and to all Inspectors while exercising 
their powers aade this ‘Act or the tules made thereunder? ` 
(d) “fund” means the .Coal Mines Stowing Fund; red 
(e) “prescribed” means prescribed by rules madé under this Act; 
(f) “soft coke” means all coke which is unsuitable. for metallurgical pur- 
poses, and “hard coke” means all coke which-is not soft coke;’ > 
(g) ‘‘stowing”’ means the operation of filling with sand’ or other incom- 
bustible material space left under ground in a coal mine by the extraction of 
coal. 
3. (1). The Central Government shall, as soon’as may be after the com- 
Co titio f Board. mencement of this Act, constitute a Board to be called 
si Sax the Coal Mines’ Stowing Board. to administer the 
fund, and such Board shall be a body corporate and have perpetual succession 
and a common seal, and shall by the said name sue and be sued... 


(2) The Board shall consist of the following members, namely :~ — 

(+) a person in the service of the Crown, appointed by the Central 
Gor eunan as Chairman; 

'e(ii): the Chief Inspector, or an Inspector aron by ‘the Central 
Government i in this behalf; 

- Git) two pérsonis nominated by the Indian Miang Agssciation ; 

(iv) one person nominated by the Indian Mining Federation; '*`' 

“UOY ‘ore’petson nominated by the Indian Colliery Owners” “Asociation :, 

Provided that if, within the prescribed period, any body fails to make the 
nomination which it is entitled--to make under this sub-section, the Central 
Government may itself nominate. a person to fill the place on the Board, 

(3) Where a nominated member dies, resigns, ceases to reside 1n British 
India or becomes incapable of acting, the- Cen Government shall, on the re- 
commendation of the body which would have been entitled to make the nomina- 
tion Tf it had been a first tlomination ‘tmder sub-section (2), or where such 
recommendation is not made within the prescribed period, may, on its own 
initiative, nominate a person to fill the vacancy. 

i 4) Nọ act don the Board shall be questioned on the und merel 
‘of the oo any vacancy, ih oF =, dete in the constitution of, the 
Board. , toe? i i 

4. (1) The Board may, at any time and for such. eroi as it' thinks fit 
co-opt as members of the Board any persons posses- 


Power to Board to co-opt ging such technical qualifications as may be pres- 
members.  ‘eribed. ! 


~ „ (2) A member co-opted, tinder sub-section (1) shall exercise all the 
wers and functions of a member under this Act, except that he shall not 
be entitled to vote on any question coming before the Board. 
5. With effect from such date as the ‘Central Government may, by notificar 
enof d tion in the official Gazette, appoint in this behalf,there 
Imposition of excise duty. 11 be levied and collected, on all coal raised and 
despatched, and on all sòft coke mantifactured and despatched, from collieries in 
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British India a duty of excise as may, by notification in the official Gazette, be 
fixed from time to time by the Central Government, subject to a’ maximum rate 
of three annas per ton; similarly there shall be levied and collected on such 
descriptions of hard coke as may be prescribed a duty of excise. as may, by noti- 
fication in the official Gazette, be fixed from time to time by the Central Govern- 
ment, subject to a maximum rate of one and a half times the rate of excise duty 
for the time being in force in respect of coal and soft coke. ' . 


6. During the period in ‘which a duty of excise is being levied under 

Piss Leet . °° section 5, the Central Government may, by notifica- 

ga erios of customs tion in the official Gazette, impose on all coal and 
FS >. soft coke and on such descriptions of hard coke as 
may be prescribed under section 5, imported into British India from any foreign’ 
country or brought into British India from the territory of any Indian State’ (not 
bed territory which has been declared under section 5 of the Indian Tariff Act,’ 
1934, to be foreign territory for the purposes of that section), ‘a duty of customs 
af cates eairalent the rates of the duty of excise levied under section 5 of 
this Act. í f 


7. The Central Government shall, as soon as may ‘be in each financial year, 
: ` . pay to’ the Board a sum equivalent to the net 
Scie 9 poar ee suni proceeds [determined ‘in like manner to that pro- 
de ot the ereis duty, °® vided in gub-section (1) of section 144, of the 
Government’ of India Act; 1935] of the duty of excise 
realised under section:5 during the preceding year. - pas 
., 8: . (L): The sum referred to in section 7 and-any'other moneys received by 
ae the Board shall be credited to a fund to be'called tHe 
oneys received by tie Coal Mineg Stowing Fund, which shall be applied b 
n te Te-ceadten nes the Boaid ih such manner and subject to su pai 
tions as may be prescribed, to— „s 
"++ (4)' meeting thé expédses in “connéction with the’ administration and; the 
furtherance of the objects of this Act; and 


tee ? n ak a + 

(ii) “the grant of slowing materials and other:assistance for stowing operas. 
tions to owners, agents or managers of coal mines. 

_ (2) The Board shall keep accounts of the fund, and such accounts shall, 
be examiined’and'audited at the prescribed times by auditors appointed in this 
behalf by the Central Government. __ 5 y ee me 

_ 9., (1), The Chief Tnspector or any Inspector may make such‘examination' 

fs ete i$ _ and. inquiries as he thinks fit in order to ascertain 

Powers of Inspectors. whether the provisions of this Act and. of any rules, 
and orders made thereunder are being complied with. 

(2) The Chief Inspector or atly Inspector. may, with such assistants, if 
any, ashe thinks fit, enter, inspect and examine ‘at Any‘ time by day’or night any 
coal mine in respect of which assistance’is being, or hds been, given under this 
Act, in order to asċerlain the amount ofisand or other incombustible ‘material 
used in stowing in the minè or io ensure that stowing has been, or is being; done’ 
effectively: wf BE. pA 

Provided that the power.conferred by this sub-section shall not be exercis- 
ed Tin such a manner as unreasonably to impede or, obstruct the working of the 
Eee 


+ 


(3) T rejudice to the provjsions of section 19 of the Indian Mines 
Act, 1923, the Chief Inspector or any Inspector may, by order in writing addres- 
sed to the owner, agent or manager of a coal miné, require him to take sch pro-. 
tective measures, including stowing, in the mine as the Chief Inspector. or the 
Inspector may think’necessary; if in’ ‘the ‘opinion’of the ‘Chief Inspector or 
Inspector— E i 
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(a) the extraction or reduction of pillars in any part of the mine is likely 
to cause the crushing of pillars or the premature collapse of any part of the 
workings or otherwise endanger, human life or the’ mine, or 

(b) adequate provision against the outbreak of fire or pigs g has not 
been made by providing for the sealing off and isolation of any part of tHe mine 
or aoe restricting the area that might be affected by fire or fl » a8 the case 
may be. 


_10.. The provisions -of sub-sections (3) to (6) sf peut inclusive 

of section 19 of the Indian Act, 1928, 

“‘Apotication of Act IV of. shall apply to an order made under sub-section (3) of 

. . section 9 of this Act as they apply to an order made 

under sub-section (2) of section 19 of that Act,. and all the provisions of the 

Indian Mines Act, 1923 [except sub-section (1) of section 11 ereof], affecting 

committees appointed for the purposes of that Act or relating to the disposal of 

references made to such committees, shall apply, mutatis mutandis and so far as 

may be, toa SoH tte appointed to inquire into a reference under this Act and 
- to the disposal of such reference.’ 


11. (1) A committee appointed to inquire into a reference arising oùt of 


te an ord ssed und 3 Lei 9 
‘Committees of iati o ae nea er sub-section (3) o on 


_ (a) the Chairman of the Board as Chairman; : 
` (b) four members selected by the Chairman of the Board as follows:— 
., 1 (4) two, from a panel of eight persons dominated by the Indian Mining 

saa aes 

Gi) one, from à panel of four pereons'hbininated by the Indian ‘Mining 
Federation: : 

(iii) one, from a panel of four persons nominated by the Indian Colleiy 
Ownets’ Association ; and 

(c) one member appointed by the Central“ Government to represent the 
interests of persons employed in'coal mines. 

(2) No person shall be nominated to the panels referred to in clause (b) 
of sab section or 1) unless he’ possesses, such technical qualifications as ae be, 
prescribed 

(3) ‘Ie any body fails, within the BEN T period, to mae „any nomi- 
nation which it is entitled to\make under sub-section {1) or to fill'any vacancy 
in a pan |, the Central Goverhment shall itself nominate a Peien number of 
persons to complete the panel. a 


, ae “1p. | The. Central ene may, after 
‘Power to make rules. ,. previous (ication. make Tiles to carry en the purs, 
KE | poses of this Act. , 


(2) In particular, and without prejudice to the generality of the: fone 
going provisions, such rules may provide for any or all’ of the following ‘pur- 
poses, namely :— 

2 (a) the nomination, and term of office, of members of the Board appoint- 
ed or nominated under:section B; - - 

(b) the powers and functions of, and the conduct of business by, the Board ; 

- | (e) prescribing the technical qualifications to be possessed by co-opted 
members of the Bo and by persons nominated to the panels referred to in 
section 11; 

{d j prescribing the descriptions of hard coke on which a duty of excise 

may be levied under section 5; ates 
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(e) regulating the levy, collection'and payment of the duty of excise; and 
the imposition, collection an payment of the duty of customs ; 

(f) prescribing the manner in which and the conditions under which sums 
at ‘the credit of the fund may be applied ; 

(g). prescribing the form in which the accounts of the fund shall be k 
and the times at which such accounts shall be audited, and regulating the publi- 
cation of the abstract of such accounts and the report of the auditors thereon, 
and prescribing the procedure in relation to any items of expenditure from the 
fund disallowed by'the‘auditors; < 

(A) any other matter which is to be or may bé prescribed, 


Application to ‘Crown’ © ‘13. This Act applies to coal mines belonging to 
mines. the Crown. 


THE SUGAR INDUSTRY (PROTECTION) ACT, 1989. 


{ Pi 





ACT No, XX oF 1939., 
[21st April, 1939. 
An Act to provide for ‘the continuance for a further period of the protection 
conferred on the sugar industry in British India. 

WHeExeas it is expedietit to provide. for'the continuance for a further period 
of the protection conferred on the ‘sugar industry in British India; and to extend 
the date before which the Central Government is required under section 3 of the 
Sugar Industry (Protection) Act, 1932, to oa before the Indian peeeainre the 
proposals referred to in the said section ; 

` Tt is hereby enacted as follows :— 
1. This Act may be called THE Sucar INDUSTRY 

‘Short titles. ~ CProTECTION) Acr, 1939. 

E À a o For the S89 "the Bg visa 
ent of section 3 tion) Act or the re “1939” the re“ 941” 
of Act XIII of 1982. shali bs substituted. = ics 


Amendment of First 3. In Item No. 17 of the First Schedule to the 
Mogdule to Act XXXI of Indian Tariff Act, 1934— ` 


5 (a) in the fourth column, for the words and’ ‘figures “plis Rs. 74-0 per 
cwt.” the words and figures “pins Rs. 6-12-0 per cwt.” shall be substituted ;’ 


of in the last column, for figure “1939” the figure “1941”, shall be sub- 


stitut 
THE CHITTAGONG PORT (AMENDMENT) ACT, 1939. 


Act No. XXI oF 1939, 
[21st April, 1939. 
An Act further fo amend the Chittagong Port Act, 1914, for a certain purpose. 
Wuenreas it is expedient further to amend the Chittagong Port Act, 1914, 
for the purpose hereinafter appearing ; 
It is hereby enacted as follows :— 
1. This Act may be called Tuk CHITTAGONG 
Port (AMENDMENT) Act, 1939. 
2. In section 80 of the Chittagong. Port Act, 
Amendment‘of section 80 1914, for the word “loans,” the words and figures 
of Bengal Act V of 1914. “loans contracted ‘before the Ist day of January, 
1939,” shall be substituted. 


——— 


Short title. 
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. THE CRIM LAW AMENDMENT ACT, 1939. 





i Eod OS Act No, XXII 911339, oh he 
>to [21st April, 1939, 
An Act further’ to aménd the Indian Penal Code ond the Code of Criminal Pro- 
; cedure, 1898, fora certain purpose. a 
; Whereas it is expedient further to amend the Indjan Penal Coda and, 
the Code of Criminal paid 1898, for the purpose hereinafter sues 
it is hereby enacted as follows :— 
A This Act ma be aei. THe Curiae, Law 


‘Short title? © 7) | AMENDMENT Act, 1939. >, 
Amendment of section . 2. To-seetion-176 of the Indian Peso Code, the 
176, Act XLV of 1860, , -ssfollowiig shall be added, namely :— Y 


“or, if the notice or information- required to be given is required by an 
order passed under sub-section (1) -of section 565 of the Code of Criminal 
Procedure, 1898, with imprisonment of either description for a term which 
may extend to six months, Or with fine which may, extend to one thousand 
rupees, or with both.’” a 

Sub-section (5) ‘of, section 565 of the Code 
“Amendment: of section ,. of Gital Procedure, 1898, shall be omitted and 
565, Act V of 188. | sub-section (6) of that section shall be re‘numbered 
Eo an ee ` ‘ag sub-section (5). 
eens caties E e s In Schedule i to,: tie Code of” Criminal, 
rocedure, in the a atin section 176' 
Beery of mA .of the Indian Penal 1 Cod eg 7B 


oer ee aa 
(a) ‘after the second paragraph in ‘column 2 the following paragraph 
shall be jnserted, namely;—, - 
. “If. the notice or inforgaation is required by. an order passed: under sub- 
‘section (1) of section 565 of this Code.” ; 
(6) ;in seas ‘4,5, 6;and 8, opposite the paragraph inserted by 
ale aae A. the wo “Ditto”. shall. be inserted ; ef 
(c) in aay 7,, piee the F Paneinph, inserted by huse (a), the’ 
following, paragraph ely :— 
“Imprisonment öf „either aa for 6 months, OF ‘fie, of '1,000° 


rupees, or 


ty 4? 





THE INDIAN SOFT, COKE CESS COMMITTEE 
(RECON NSTITUTION AND ND. INCORPORATION) ACT, 1939, 
or ee 9S Aci No. XXIL or 1939. 
va oa, . _, [Ris April, 1939. 
An: Act, io “reconstitute and iaanborate the Committee /consfiiuted under the 
Indian Soft Coke Cess Act, 1929. 
WHersas it is fadia So to reconstitute and inco te e Committee 
constituted under the Indian Soft Coke Cess Act, 1929; Port i 
It is hereby enacted as follows:— `. n ral 
i . (1) This Xa may be called Tue Inpian 
aten S ee Sort Coxe CESS ,ÇOMMITTEE, (RECONSTIȚUTION 
ah pio at oa AND INCORPORATION) Acr, 1939; , 
' (2) It shall come into force on such date ‘as the Central Government 
‘may, by notification in the official.Gazette, appoint in this behalf, and shall 
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remain in force as long only as sections 2 to 7 of the Indidn Soft Coke Cess Act, 
1929, remain in force. 

2. On the commencement of this Act, the Committee constituted under 

eis sub-section (1) of section 4 of the Indian Soft 

Reconstitution Coke Cess Act, 1929, shall stand dissolved, and 

raet Soft Coke Oes hall be reconstituted in the manner provided in 

section 4 of the said Act as amended by section 4 


of thia Act. i 
3,. All the moneys held by the disgolved Com- 
Vesting E ee tne iad mittee shall vest in the Committee as reconstituted 


a <eo under section 2. 
ar Seon en Nae 4 In the Indian Soft Coke Coas Act, 1929,— 


(1) in the long title and in the preamble, the word “and”, where it 
occurs for the first time, shall be omitted; 

(2) in sub-section (1) of section 8, the word “and”, Taher it occurs 
for the. second time, shall be omitted; and 

(8) in section 4,— i 

(a) in sub-section (1), — , 

(1) in clause (Ww), for the word ‘‘seven’’ the word “four” shall be 
aubstibaved, and the word “and’’ shall be omitted; 

` (%) -after clause (v) the following clause shall be inserted, namely :— 

oo three persons nominated by the ilia Colliery Owners’ Asso- 
ciation.’ 

(b) after sub-section 1) the following akorio shall be inserted, 
namely :— 

' (LA) The Committee kasini under sub-section o hall be 
called the Soft Coke Cèss Committee and shall be a body córporate and have 
Poput succéasion and a common seal and shall by the said name sue ‘and be 

; a ` 


THE INDIAN OENSUS ACT, 1939. 


AoT No. XXIV or 1989. 
' [26¢A. TEPA 1989 
An Act to, Pros Ae certain matters in connection with the taking of 
> - the census. 

Wermmas it hàs béen determined to take a census of British India dur- 
ing the year 1941, and whereas it is’ expedient to provide for certain matters 
in connection with the taking of such cansus; 

It is hereby enacted as follows :— 

; ces Jl (1) This’ Act may be called THE Tpi 

Short title and extent. Cansus Aor, 1989. 
(2): It extendas to the whole of British India. . s 
2. (1) The Central’ Government may appoint a Census Commissioner to 
supervise the taking of the census throughout 
i hppotntment of, census British India, and Superintendents of Census 
í Operations. ton supervise the taking of, the census 
within the several Provinces. 

(2) The ‘Provincial Government may appoint persons as census-officers 
‘to take, or aid iir or eaparvis se taig of, the census ‘within any. pee 
local area. «7 ' 

I—19 
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. (8) A declaration in writing, signed by any authority authorised by 
the Provincial Government in this behalf, that any person has been duly 
appointed a census-offcer for any local area shall be conclusive proof of such 
appointment. 


(4) The Provincial Given may delegate to such authority as it 
sols fit the power of appointing consus-officers conferred by sub-section (2). 


38. The Census Commiæioner, all Superinten- 

Btatus of census autho- dents of Census Operations and all census-officera 

Titles as public servants. shall be deemed to be public servants within the 
meaning of the Indian Penal Code. ' 


4. (1) (a) Every officer in command of any 
i capa er body of men belonging to His Majesty’s naval, 
canes. ‘ military or air forces or of any vesel of war, 


(b) every person (except a pilot or harbour-master) having charge or 
control of a: vessel, 

(c) every person in charge of a lunatid asylum, hospital, workhouse, 
prison, reformatory or lock-up or of any publio, CANON -religious or educa- 
tional institution, 


(d) Tr keeper, secretary or manager Pi any sar, motel boarding- 
house, lodging-honse, emigration depot or club, 

(e) every manager or officer of a railways or any E or indus- 
trial establishment, , and 

(f) every occupant of immovable property wherein at the time of the 
taking of the census persons are living, — 
ehall, if so required by the District Magistrate or by such authority as . the 
Provincial Government may appoint in this behalf, perform such of the duties 
of a census-officer in relation, to the persons who. at the time of the taking of 
the census are under his command or charge, Or are inmates of his house, or 
are present on or m such immovable property, or are employed under him, as 
such Magistrate or authority may, by written order, direct. 


(2) All the provisions of this Act relating to census-officers shall apply, 
so far as may be, to all persona while performing euch duties under this section, 
and any person refusing or’ noglecting to’ perform any duty which under this 
section he is directed to perform shall be deemed to have committed an. offence 
under section 187 of the Indian Penal Code. 


5. The District Magistrate, or such authority as the Provincial Goi: 

ment may appoint in this behalf for any,loçal area, 

T e thc ce eco - . may, by, written order, which shall’ have effect 

Si pesni to gire aseitt throughout the extent of his district or of such 
local area, as the case may be, call upon— ‘ 


‘(a) all owners and. occupiers of land, ee and farmers and 
assignees of land-revenue, or their agents, and 


(b) all members of district, maak panchayat and other local 
authorities and officera and servants of such authorities, ‘ 


to give such assistance as shall be specified in the cader tawaran thake of 
a census of the persons who are, at the time of the taking of the census, on the 
lands of such owners, occupiers, tenure-holders, farmers and assignees, or with- 
in the areas for which such local authorities are established, as the:case may 
be, and the persons to whom an order under this section is directed shall be 
bound to obey it and shall, while acting m pursuance of such order, be deemed 
to be public servants within the meaning of the Indian Penal Code. 
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6. (1) A census-officer may ask all such questions. of all persons within 
; PE E ‘the limits of the local area for which he is appoint- 
Shige cs aes ee od an, by instructions twrued in this behalt by the 
Provincial oe puvliskeg in the of- 

cial, Gazette, lip miy adena E , <> si 


(2) Every person of whom any iraton. is iki under sub-section (1) 
shall be ely bound to answer, mich quienon te the, peat of ie knowledge or 
belief: : 2 i ‘t “youd fa 


Provided that tio person ‘shall be bo id e state i\e name of any female 
member of bis househóld, and no woman be bo to state the name of 
her husband or deceased husband or of any other ‘person whose name she is 


forbidden by custom to: mention. HG 
o} 


7. Every person oagapyina any’ house, dieloni veæel or other place 

, shall allow census-officers such acceas thereto as 

Oopa a e g accesi they, may require .for the purposes of the census 
, and as, having regard to the customs of the coun- 

try, may be reasonable, and shall allow them to paint on, or affix to, the place 
such letters, Ge tr neuen eee a ey eee eee 


census. He Ne 


' 8. Q) Subject ‘to such’ orders’ as: the’ Provincial Goveriinent’ may issue 

'' in this behalf, a census-officer may, within the local 

ppe OF manager to - area for which ‘he i is appointed, leave or cause to be 

uP left a schedule at any dwelling-house or with the 

manager or. any: officer of any commercial or industrial establishment, for the 

purpose of its being filled up by the occupier of euch house or of any specified 

part thereof,or. by such. manager .or. offiéer-with such particulars as the Provin- 

cial Government ‘may direct: regarding the inmates of such house or part 

thereof, or the persons: employed under ‘such manager or ` phoen, aB tho case 
may be, at the time of the' taking of. tho census, 


(2) When such schedule has been BO, lett, the anid E E or 
officer, ‘as the ‘case may be, shall fill it up or cause it to be filled up to the best 
of his knowledge or belief so far as regards the inmates of Sach house or part 
thereof ‘or the persons employed’ under him, as the case may be, at the time 
aforesaid, and shall sign his name thereto and, when so required, shall deliver 
the schedule ao filled up and signed to the Sensue-officer or to iguch person as 
the Gensnb-Of cer may direct. van 


9. (a) ‘Any census-oficar or ‘any, person lawfully required to give asist- 
Pengltles (f° 0 ot ance, towards the taking of @ census who refuses or 
eer neglecta, to, uge. reasonable diligence. in performing 

any duty imposed upon him or. in obeying any order isguéd to’ him in accord- 
ance with this Act or any rule made thereunder, or any, person who hinders 
or r anothér ` ‘person’ it’ “performing any such duty or in obeying any 
such order; or 


4 
‘ 


(b) any erie ee aie satentionally puta any offensive or improper 
question or knowingly: makes any false return or, without the previous sanc- 
tion of the Central Government or the Provincial Goveriment, discloses any 
information which he has received: py ee ‘of, or- for’: the - pepon ii a 
census return, or, Bk 4 p 


' (z) any person who minnan i gives a false answer to, or refuses to 
answer to the best of his knowledge or belief, any question asked of 
him by a census-officer which ‘He is legally bound by section 6 to answer, or 
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(dy any ‘person ‘occupying’ any ‘house, énelosure,’ vessel or other place 
who ‘refuses to allow a cénsus-officer dach reasonable access skeper as, he is 
required by section 7 to allow, òr ro, ea 

(6) ‘any’ person whò removes, sbitteratb. alters or. PEA patore the 
81st day of March, 1941 any lettere, marks or numbers which’ have been paint- 
od, or affixed for: the purposes, of. the census, or i 
e : (f) any person who, having been required aui section 8 to fill up'a 
ees knowingly and without sufficient cause fails to comply with the pro- 
visions of that section, or makes any, false, return thereunder,— | 
shall be punishable with fine, which, may. extend to two hundred rupees. , 

10. No prosecution under, this ‘Act shall be instituted except with the 

previous sanction of the, Provincial Government or 

Banstion required for of an authority authorised in this _ behalf by the 
ee he «ry ‘Provincial Government. :" 


a NORRIE in this Act shall be deemed to prevent any ‘person from be- 
i ore s> vil) ‘ing prosecuted under any other law for any“act or 
tion -of ether laws aeDA which’ constitutes an offence under 
pate ‘this ‘Acti? | oe 
et Providéā that no sudh pròsectitióh ‘shall bé ihstituted except with," ‘the 
previous sanction referred to in section 10. 


, 12. No Court inferior to that of a Presidency Magistrate-or a Magistrate 
i p isdletion! Pig -of the second class shall try, whether under this 
Act ar under, any , oes law, anything, which con- 

stitutes an, offence under this Act. TES 
18. No person. shall have.a- right to- harari register: ór: record 
ja made by'a census-officer in the dischdrge of his 
Records of ceneng.. not duty as-such, orvany. schedule: delivered under sec- 
mia ible in bree ad- tien 8,,.and notwithstanding: anything: to the’ don- 
o trary dn ı the ‘Indian Evidence ‘Act, 1872,°n0" entry 
in any such book, register, record ‘or schedule shalt. EA 'admisasible as evidence 
in any civil proceeding whatsoever or in any criminal proceeding. other than 
4 prosecution under this Act or any other ‘law for ‘any ‘act’ or omission which 

constitutes an offence under this “Act.” 


vt 14 ' Notwithstanding anything in'apy- enactment. or, rale with to 
i ; the mode in which a census-is to be taken io, any 
` Tem orary E of. municipality, the municipal authority, in ' consulta- 
other law as to mode of tion with the Superintendent of,, Census.Operationa 
aring enms in munie- or with guch other authority as the Provincial 
paties. i uu." Government may: authorise ‘in ‘this behalf, shall, at 
the time appointed for the taking of the: census of British India during the 
year 1941, cause the census of ‘the: municipality to be taken wholly or in part 
by any method authorised by or under this Act. | ve 


"1B. peer eiptenine any ae i ay cea a ril ii regard. to 

municip union or the Pro- 

eisi — $ vincial Government may direct t That the whole or 

Mazga -~ any part of any expenses incurred for anything 

done in decordance with this Act or the rules made thereunder: may be charged 

to any municipal, local, union or village fund constituted for, and ‘on pebalt 
of, the area within which such ‘expenses: were incurred. ' vou 


16. The Census Commissioner for British India or any ENIRA of 


i Og . Cansus Operations or such person as the Provincial 
Grant of statistical Government may authorise in this behalf may, if 


| abstract = + he no, thinks fit, at the request, and . cost (to bè 
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determined by him) of-any local anthority or.person, cause abgtracts to be pre- 
pared and supplied containing any. such statistical information as can be 
derived from the census. returns for British India or the Province, as the case 
may be, being information which is not contained in any published report and 
which in his opinion it is reasonable for that authority or person to require. 


17. ( ) ‘The Central Government may make 

rules ‘for ‘Carrying’ out the purposes of this Act. 

(2) In particular, and without prejudice to, the generality of the fore- 
going power, the Central Government’ may make rules providing— 
(a) for the appointment of census-officers and of persons to perform 
any of the duties ‘of census-officérs or ‘to give assistance towards the taking of 
a census, and for the general instructions to be issued to eure officers and 
persong; 

(b) for the enumeration of persons. employed on iwas and their 
families and of other classes of the population for which it may -be necessary 
or expedient to make special Brower: 


Power to’ make rules. , | 


THE INDIAN BALT (AMENDMENT) AC 1989. 
rs ro Aor No: XXV or 1999, 
A bat l [26th. Stoo 1939 
He Act, Jiker to amend the Indian Kait, Act, 1882 for certain ‘purposes. 


Witmamas it. is expedient further: to ainend the Indian Salt An maag 
for the purposes hereinafter appearing; 
It is hereby enacted as A 
aE Sls andeo CI) This Act may bo- called’ Tan Trota 
meneement, ws ot, t sax. C AMENDNENT) Aor, 1939. ` 
(2) It'shall comè into force on auch date as the Central Government 
may,"by notification in the' offitidl ‘Gazette, appoint in ‘this behalf. — 
2. In section 1 of the Indian Salt Act, 1882 (hereinafter referred to ‘as 
' the said ‘Act), for the- words’ and © figures 
iim: pot section 1 “sections: 2, 7T and 8,” the word'and figüre ‘‘sec- 
tion T, ” shall be substituted. K 


' Amendinant of section 8. nae Sg "In section 3 of the said Act,— ` i 
~ (a) in the definition of “Assistant Commissioner’? the words “an 
Assistant Commissioner of Northern India Salt-revenue,. and. also includes’’ 
shall be omitted; 
(b) in the definition of ‘‘Salt-revenue-officer’’ the words ‘‘any officer 
of the Northern India Salt: Department and ‘also includes’? shall be omitted. 


Substitution of new aee- 4. For section 5 of the said Act the following 
tion for esction 5. section,.shall be substituted, namely :— 
>na 65. The Central Government may, by notification in the official Gazette, 
. «` appoint with such designation, as may, be specified 
eee fae cae aa therein, one or two officers to control the administra- 
of salt-revenue, tion of salt-revenue under this A¢t, and where two 
officers are so appointed, may, by like notification, 
from time to time define the territorial limits of their respective jurisdictions.’’ 
5. In the last paragraph of section 22 of the said Act, for the words 
“Commissioner of Northern India Salt-revenue’’ 
ponder of Reston 28; the words and. neers “offcer appointed under 
section 5’’ shall be substituted. , Eon 
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6. ‘In section 30 of the said Act, fot’ the words ‘‘the ' Commissioner of 


Amends ox H ‘Northern India ''Salt'revenue’™ thé words and 
of a, 80. _ igure’ “an officer appointed under section 5” shall 


" THE'CQDE OF Cryin, PROCEDURE ae AOT, 1989. 


ae  Aor..No. XXVI: or 1989. 


way tts. [26th September, 1939 
“An ot further ta amend the Gode of Divi Procedure, 1908 for a cortain 
vals n Purpose. i* . 


Withinis it is expedient further to amend the Code of Civil EA 
1908 for the purpose hereinafter ‘appearing ;' 


It is: hereby enacted as follows =" 


ERRA 1. Miia Ast may be'called Tay Gona or Cin 
er ony -Paoomyuas, (Ammnpsomr) Aor, 1939, , i 
2. In sub-rule (1) of rule 48 of Order XXI of the First Schedule to the 
Code of Civil’Procedure, 1908, for the words ‘‘in 
Pi aii re aoe this behalf, the officer or other person whose duty 
m % . i is to disburse ch, salary or allowan shall 
Behedule to.Aet V of 1008.7) 8 5 sang roint to ihe Goart te amount dae 
under the order, or the monthly: antaen as'the case mer pee ‘the’ follow- 
ing shall be substituted, namely :— aa ae men oot 
‘tin this behalf, — tepoto dee eet 
‘yt 1 (a) where -such' salary ot alldWanées afe to be disbursed within: :the 
local limits to which. this Code for the time’ being extends, the officer or other 
person -whose duty it is,to disburse.the. same, shall. withhold: and remit to the 
Oourt the amount due: under. the. Bree: or the anaes instalments; as me case 
may be; Cn ee . EE 
1 e, .(b) where: oe flare or anew: ‘axe toi be disbursed B the 
said “limits, |the offer or other: person within.those: limits whose duty it is to 
instruct the disbursing au thority, regarding the amount of the ghlary or allow- 
ances to be disbursed shall remit to the Court the amount dye under the order, 
or the monthly instaltients, as the 'casé’may be;’ and shall direct the disbursing 
authority to reduce the aggregate ‘of the ‘aniounts from time to'time to’ be dis- 
bursed by the aggregate of the amounts from’ ‘time to timè" ‘remitted. “to” the 
Court.” \ 


fe" (vie ve ree egy od a ` 





in Coe TNDTAN TRA- OESE DNT Aor’ 1989," ve 
Cae an 2 NS ` à 1 + 
“Aor ‘No. ees or ree 
a i f [26th September, 1989 
An Act further to dmend the Indian, Tea Css Act, 1903 for a certain purpose. 
Wamms itis expedient further to amend the ‘Indian’ Tea Cega" Act, 
1908 for the purpose hereinafter appearing; ‘ 
It is hereby enacted as follows:—- = © sow d ' ` 
‘ghort title anà com- 1. (1) This Act’ may'be called Tem INDAN 
mencement, - Tra Cess (AMENDENT) Aor, 1939. 
(2) It shall come into torce on’ such date as the Central Government 
may, by notification in the official Gazette, appoint in this behalf. 
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2. In clause (a) of sub-section (2) of section 4 of the Indian Tea Cess 

Act, 1908, for the words ‘‘two on the recommenda- 

garam, ee t ‘tion of the Government of Bengal of: which are ia 
to represent the Tea Planters in North Bengal and 

one” the words ‘‘one on the recommendation of the Terai Indian Planters’ 

Association, one on the recommendation of the Government of Pengar shall 


„THE MEDICAL DIPLOMAS ACT,, 1939. 


r 


Aor No. XXVI ¢ oF 1939. 
[26th Sepetember, 1989 


An Act to make ihe provision referred to in sub-section (1) of sectton 120 
of the Government of India Act, 1985. 


' WHergas it js expedient to make the provision relating to medical dip- 
lomas granted in the United Kingdom. or Burma which is referred to in sub- 
section (1) of gection 120 of the Government of India Act, 1985; °° | 
It is hereby enacted as follows :— 
See cee (1) This Act may be. called Trn “Maproan 
Short Hele and 'èxtant. “' QO ag Aor, 1939. `. 

(2) Tt extends to the whole of British India. or o pra SI 

Definitions, 2. In this Act— ri 


uo (a). ‘*diploma’’ has the meanithg assigned to it in nie n. 
section 120 of the:Government of India Act,' 1985 ; i 
Tb). SSUnited: Seay ue each) Uniited kingdom of Great Britain 
ánd Northern Ireland. = h | ko ok Cra At 
era 3." ‘So long às the tondition’ setae sub-section (3) of section 120" ofthe 
Government’ of India ‘Act, 1935 continues to “be 
cans tor guna g fulfilled, a British subject domiciled in the United 
ects domiciled ip “tho Kingdom or Indis who, by virtue of æ mëdical dip- 
nited Kingdom’ or ‘India ' ‘Joma granted td him in the United Kingdom, ia, or 
who' hold medisal diplomas’ jig entitled to be, ‘registered in the United Kingdiin 
: in. the United as a qualified ‘medical practitioner shall not, by or 
om on the ground of 
equacy of such diplo- under any law for the. time being’ in force; be ~'ar- 
mas, cluded from'practising medicine, surgery or: mid: 
Wwifery ‘in British India or in any part thereof, ‘or 
from being’ vated as qualified so to do, on the ground that such’ diploma 
does not furnish a sufficient guarantee of his possession of the requisite know- 
ledge and skill for the practice of medicine, surgery and midwifery, except'in 
accordance with the following conditions, namely :— 


(a) Notice of every proposal for excluding the’ holders of any such 
diploma from practice or registration ahall be given in such form and in such 
manner as the Central Government may by rules made in this behalf prescribe, 
to the university or other body granting that diploma, and where such pro- 
posal is not made by the Central Government, to the Central Government also. 

(b) No such proposal shall become operative until the expiration of 
twelve months: after the notices referred to in clause (a) have been given. 

(c) Such a proposal shall not become operative or, as the case may be; 
shall cease to operate, if His Majesty’s Privy Council, on an application made 
to them under sub-section (2) of section 120 of the Government of India Act, 
1935, determine‘that the diploma.in question SREI to be iste as furnish- 
ing such a sufficient guarantee as aforesaid. : 


P oao aiit wes eair “a 
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~ # A British subject domiciled in Burma who, ae e a Ee a 
Condi diploma ted to him in e Unite om or 
gona o Burma, ia or is entitled to be, registered in the 
jects Aoristoa ‘in Bama United Kingdom as a qualified medical practitioner 
who tea „medical diplomas ghall not, by or under any law for the time being, in 
P oe Unie force, be excluded soe ghee medicine, se 
eimilar grom or midwifery in Bri or in any pa 
diii thereof, or from being registered as qualified so to 
do, on the ground that such diploma does not furnish a sufficient guarantee of 
his possession of the requisite knowledge and skill'for the practice of medicine, 
surgery and midwifery, except in accordance with conditions such as are set 
out in clauses (a), 10) and (c) of 'sétion 8.: 


‘ -THE. INDIAN TARIFF (FOURTH AMENDMENT) ACT, 1939. 


i Aor No. XXIX 5. KXIX oF 1989. 

PH Pe Gal as: batt Š Ce o: [26th Sepsteniber, 1989 
An Act + Other to amend the. Indian Tariff ‘Act, 1934 for a cortain purpose, 
and to validate thé levy and collection of certain duty under that Act. 

Wuegpas it is expedient further to dniend the Indian Tarif Act, 1934 
for the purpose ‘hereinafter appearing, and to validate the levy, and collection 
of duty on the import of wood pulp during the period eee, the Ist day, 
and ending the 20th day, of: April, 1989 ; 

It is ange. enacted as follows :— 

A " í eee This Aot may be called ‘sy Txorie Taarer 


‘shore ttle (FOURTH AmMenpMaNT) Acr, 1989.' 
TORE O So y o’; : 2. ‘In the. First Schedule to the Indian Tariff 
Amendment of First Act, 1934, in paragraph (o) of Trem No. 22 (5), to 
a Act XXXI of the entry in the ee oy the words and 
eee figure ‘‘or 25 per rai ASUS VER 22 


higher” shall be ad oo Jat 
3. ‘Tho declaration inserted, in exercise of the power ctnferred by section 

8 of the Provisional Collection, of Taxes Act, 1931, 
‘Yatidation of, te Ie levy and . in the Indian: Tariff (Second Amendment) Bill, 
follection of ‘esrtain “duty. 1939 shall be deemed always to Have applied ‘to ‘the 
provision in. the, said -Bill relating to the duty on the import of wood pulp, 
notwithstanding that ‘the said provision purported to impose & revenue, and 
not a. protective, duty; and all duty levied and collected on the import of 
wood pulp during the period commencing the Ist day, and ending the 20th 
day, of. April, 1939 is hereby declared to have been. as.. validly levied and 
gollected as-if;the said declaration had always applied ba ‘the Sed. provision. 


;. THE COMMERCIAL DOCUMENTS OCUMENTS EVIDENCE AGT, "1939. 
a AoT No. XXX 01 XXX or 1989. ` z 


p: 


an) i= poeu 1 
l [26th Sepetember, 1989 
“An Act t0 amend the Law of [idence with respect to certain 
l ni commercial documents, , 

e E it is expedient to amend the Law of Evidence. with respect to 
certain commercial documents; 

It is hereby enacted as follows: — 

‘1. (1) This Act may be called Tre COMMER- 

oaL Docomants Evmenon Act,-. 1939. 
(2) It extends to the whole of British India. 


" hort tithe and, extent. 
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2. Notwithstanding anything contained in the Indian Evidence Act, 
1872, statements of facts in issue or of relevant facts 

Statements of relevant made in any document included in the Schedule as 
sale pa arem oot: to matters usually stated in such document shall. be 
ai Paate. themselves relevant facts within the meaning of 


i! . that Act. 


ETEA, w pai ‘8. For the purposes of the Indian Evidence 
n as 
raat Pree Aenean Act, 1872, and nina oy bing contained 
therein, a Court— 

{a) shall presume, within the meaning of that ‘Ast, in elation to docu- 
ments included in Part I of the Schedule, and 

(b) may presume, within the meaning of that Act, in Plgnon to docu- 
ments included: in Part II of the Schedule, — - 
that any document purporting to be a docutient included in Part I or Part IL 
of the Schedule, as the case may be, and to have been duly made by or under 
the appropriate authority, was 80 made and that the. statements contained 
therein are accurate. 7 


4, In the Schedule fies expression “recognised Chamber: of Commerce’’ 

Definition. means a Chamber of, Commerce re¢ognised by the 

Government of its country as being competent to 

issue certificates ot origin, and includes any other P similarly 
recognised: 


act." THE SCHEDULE: 


Wo OT (Sag segtiona 2 and 8:) o 0. 6 
Part L ta ie mw ah 
Doowmonts ix relation to whioh tho Cowrt “SHALL prensas”. net on OF 
1. Lloyd’s Register of Shipping. : 3 eo : 
2. „ Lloyd's Dally Shipping Index. a 
8. Lioyd’s Loading List. po one of i ; 
4. Lioyd’s Weekly Casualty Reports. ae my 
. pe an of delivery of goods to the Manchester Ship’ Canal’ Oonipany. 
Official log, book, Supplementary Official log book and offtelal wireless log kept 
by a British ship. R 
7. Oertificate' of Registry, Safety Certificate, Bafety Radio-T 
Exemption Certificate, Certificate of Survey, Declaration of Survey, goat li Loa 
Line Certificate, British India Load Line te, B rt of. Survey ofa sitp proni 
sionally detained as unsafe, Report of Survey to be on fhe master of a ship de- 
elered unsafe upon survey, Docking Oertifieate, emorandum issued under 
Artiale 66 of the International Convention for the Safety of Life ‘at’ Bea, 1929. 
8. Cortifieates A and B issued’ under the Indian Merchant Shipping Act, 1928. 2 
9. The following documents relating to maine insurance, namely, insurance 


polley, | Rite for premium, certificate of insurance and insurance rer. note. 
cate con the loss of country caft issued ' the a riate 
sxthgity under Department of Commeres, Mereantile Marine Department. Cire o. È 


1L Protest made before a Notary Publis or othdr duly authorised eine by k 
master of a ship relating to cirenmstances ealeulated to affect the liability of the ship- 
owner. 

12. Lidenes ‘or permit for radio-telegraph apparatus carried in‘ ships or aireraft, 

' 18. Certifeato of r tion of an aireraft granted by the Government of the 
country to whieh the air belongs, 

14. Ocertifieate of airworthiness of an alreraft granted or validated by, or under 
the authority of, the Government of the eountry to which the aircraft ‘belongs. 

15. cences and ce:tifieates of eormpetency of aireraft personnel granted or vah- 
dated by, or under the authority of, the Government of the Aoutiey $ to whieh the personnel 


16. Ground Engineer ’s Licence Jaa by a competent authority authorised in this 
behalf by Government. 


I—20 
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` | 17,., Consular .Oartifi¢ets .in respest of da shipped or ‘shut consular . eertifi- 
cates of origin and consular invoies. on e: mee 
18, Certificate of origin issued (bat not merely attested). af Ao ati 
Chambar 9t Oommares; Of bye Brillak Consular feer or British or Indian . 
@bner or ‘Agent, 
© 1119. . Reeeipt for payment of eustoms duty issued by a Customs authority., 
a Schedule inmed by a Port, Doek, Harbour, Wharfage or Waretouio. authority, 
a Reilway company, showing fees, dues freighte or other charges for the storage, 
ort or 'othêr' services in’ connection ‘with goo 
21° Tonnkige 'sehedulb and sehedule of' fees, eis or other charges for services 
rendered, issued by a recognised Chamber of Commeres. 
rop BBL Tia aaa known as tha Indian Rallway Conference Association Coaching 


and Goods T 
ee Dy thie- Bagis rar of Om es, of the memorandum or the arti- 
eles ofra Hon of a company, dian Companies Act, 1918. 
24, Protest, mong an curing the daha of «il of ching, mado bator 
a, Notary Publis or other, duly authorised official. 


| PoNat gett , TEE 


tie CONH ial es ` Parr II. ' Wi Aa © ty a 


Dimon ia tt ohn ih oit "WAT from ci E iaag a 


Survey rt immed by a competent anthority— ae 
uon Poni gA eek del; or iy te Ok Mp TV sete i $ 
F e, qnantity of cal loaded; (o 
oni id)" fh fodpect Bes ‘security of hatches. pinta 
te CCR Official Tog" book, / Bypplemaniiry Oficial log Book and offal wirelow log kept 
by ‘a foreign ship.. ©- - 

8. Doek AR dock chalan, dock rocelpt or warrant, Port Warehouse certifi- 
betes Eee. issued by, or under the’ guthority of, g Port, Dock, Harbour or Wharfage 
0 


4 Cortificate issued by a Port, Do Harbour, or other authority hav- 
ing control of aceeptanss,of goods‘ for i “transport or d , relating to tho date 
or time of shipment of arrival of go or co, arrival of vesels or accep- 
tance or delivery of goo or to the allocation accommodstion to vessels. 


5. Hyport Application issue “by 2 Pore aitort stiowing due paid, weight and 
measurement and the shutting out of a consignment. 


6. Certificate or reeaipt showing the ht oe csaiatoment* of | tonsigument 
issued by the official measurer of the Oonferencs or by .& #worn: or Hanas measurer, 
I ee O of Oommerce, 


Reports. and Hieations issued by a Port duthority digwing the moa of 

reaels, kiā cortificates ed by, such, authority relating to such movements, 
“"" "8, Certificate of safety for’ flight ‘signed by a Homsed Ground Bmginoer, 
7 4 Be ` Aireraft Log Book, Journey Log Bock and Log Book, maintained by the owner 
on operator. in respect, of careratt bros 
ne - Passenger List or’ Manttost’ of Goods eurried in publio transport aireraft, ie 
bakes os Passstiger ticket’ issued by a steamship company or ali traxfeport’ company. 

18." Air Qonsignment Note and Baggage Chock, immed by an company 
seamen eae a tnd dhe counterfoll op duplicate fiereot retained bp 
carrier. 


ot 18, a ge 


14. Sars artit ot a aout rene Dy a Customs, else; Port, Doek, 
Haxbour o or Wharfage S 
"15," Acknowledgment for goods granted by a Port, Doek, Harbour, Whar- 


fage or: Warehouse anthority or a Railway or Steamshtp company. 
it 16; Onstoms ior Excise pass.and Oustoms or Eixelse permit or eartifieate, issued by 
a Customs or Excise authority. 

1, 1%, Foro majewrs eoitifieate issued by a recognised Chamber of Commeres. 

18. Receipt of a Raihray or Bteamehip company granted to a ‘conslgnor in acknow- 
ledgment' of goods entrusted to the company for transport. 

19. Receipt granted by the Posts and Telegraphs Department, 

20. Certificate or survey award issued by a reco Chamber of Commerce relat- 
dng to the. quality, sise, Wee or valuation of sny go count of yarn or péreentage of 
moisture in yarn and other goods. e ' 

21, Copy, certified by the Registrar of Companies of the Balance Sheet, Profit and 
Loss Account, and sudit A of a company, fled with the said Registrar under the Indian 
Companios Act, 1918, and rules made thereunder. e 
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THE INDIAN CARRIAGE BY AIR (AMENDMENT): ACT, 1939. 


Aor No. XXXI or 1989. 
An Act ta amend the Indian Carriage by Air Act, 
_ (1984, for’ a certain purpose. 
Warmass it is expedient to amend the Indian Carriage by Air Act, 
1934, for the purpose hereinafter appearing ; 
te, It is hereby enacted as follows :— 
Short title. n 1. This Act may. be called Tes Inpran 
» + + (CARRU py Am (Awmpuar) Acor, 1989. 
ni ' ‘ -2. In section 2 of the Indian Carriage by Air 
A ere: of a Act, 1984, after sub-section (3) the following * sub- 
section shall „be ingerted, namely 
, “«(8-A) ‘Any? salerno in the First Schedule to agents of the. carrier 
shall, be construed as oun a Terora 9 ene of the ae : 


| THE INDIAN RUBBER CONTROL (AMENDMENT) hob, 1989. 


ue fe (FERES) DBSO ao a 1 toe yEy 3 ` eai 
a i Age No. XXXII: ‘or! 1989, fe A He ey SNS aR 

O An Adv further to amend the Indian Buber niacin ‘Act, 1984. 
dud wees the Agreement between , the , of France, the 


export of rubber, signed in London on the Tth day, of May, 19 as amende 
by the Protodola’ of the 27 day of Jutie, 1985, the (22nd Gay of May, 1936 and 
the 5th day of February, 1987, has ben revised in’accordante with the résdm: 
mendation, accepted by all the said Governments, of the International Rubber 
Regulation Committee’ of the 29th day'of March, pal and has’ come ae force 
ai/'so' revised “on the 1st day of January, 1989; 6 hye -u ro 
AND WHEREAS it’ is expédient' further to aAa the Indian’ Series Coli: 
trol 'A'ct, 1984 for the purpose of implementing the said‘ Agreement ‘as s0 re 
vised, and for’ certain other purposes heteinafter-appeasriig; n 
"Tt ig hereby ‘enacted as’ follows :+ ' wil 
Bhort útle ‘and ' com- 1. (1) This ‘Act may be called” Tam Inpun 
mencement, RUBBER CowrRoL' (AMENDMENT) ' Aor, 1939. 
(2) It shall be deemed to have come into force ` on the ` 1st’ day of 
January, 1989. 


Kingdom, India, the Netherlands and ‘Man tot to ate Per ani 


2. In sub-section (4) ‘of section’ 1° of the 

Amendment of section 1 Indian Rubber Control Act; 1934 (hereinafter re- 

of Act XXVIII of 1984. ferred to as the said: Act), ‘for the figure naaar the 
deur ‘1948” shall be substituted... - 


"Amendment of “séetion 2, “8. In "section 2 of the said Act— ie 


. . (a) clause (aj shall | ‘be renumbered as clause (aa), and pete the said 
clàusė as ŝo renumbered, the following clause ‘shall be inserted, namely :— 

‘ (a) ‘‘Agreement’’ means the Agreement between the Governments of 
France, the United Kingdom, India, the Netherlands and Siam to regulate 
production and expqrt of rubber,’ aigned in London on the Tth day of May, 
1984, as amended by the’ Protocols of the 27th day of June, 1985, the 22nd day 
of May, 1936 and the 5th day of February, 19387, and as revised in accordance 
with the recommendation, ‘accepted by all the said Governments; ‘of: the Inter- 
national Rubber Regulation Committee of the 29th day of March, 1988 ;’; 
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:'{b) in clause (b)— 6 6. «o 

($) for the words ‘‘by sea or by land” the words ‘‘by i goa or an? 
shall be substituted ; 

(%) the words “and Burma” shall be. omitted; 

(c) after clause (c) the. following olause shall be insertéd, namely :— 

“(oe) ‘International Rubber Regulation Corimittee” means the Com- 
mittee referred to.in Article ł5' of the Agreement ;’ 

(d) for clause (d) the following clause shill be sobstitated, namely :— 

‘(d) “net exporta’’ of rubber means’ the difference between the total 
exports of rubbér during a period and the total imports of crude rubber dur- 
ing ae same period exclusive of rubber’imported from Burma;’; 

‘ w (e) for clause (g) the following clause -shall be substituted, namely :— 

'* (g) ‘to Plant”? means to propagate a: rubber plant from seed or any 
living portion of the’rubber plant‘thdt may be used to propagate it; ‘‘new 
planting’’ ‘means planting in'an area which has. not since: the lst day of June, 
1934 carried any rubber planta or substituting in an area! carrying rubber 
plants and other growths, rubber growths for those other growths; “‘to re 
plant’ means, to plant, in such re as pot to. constitute new: plant- 
ing, on ahy one acre of an area carrying rubber plants on the 1st day of June, 
1934 more than thirty rubber plants; and ‘‘to supply’’ means so to plant on 
any one acre of such an area ‘thirty rubber plants. or lees;’; 

(f) .for..clause, (A) the following clause shall be substituted, namely :— 

‘(A). “rubber” means— 

(t)' erudé rubber, that is. to day, rubber Prepated from the läve, bark 
oF. latex of any, rubber. plant, ; 
seo (W) the ‘latex of, an: y. Yabber | plant, whether faid gë ‘coagnlated, in any 
stage of the treatment i which, it is nia icles -during, the process of conver- 
gion into, rubber, ‘and , 

1, (44) latex, i in, any’ atate of - onenari and iuas. tor: the gardos 
of determining net exports and regulating export, the :rubber. content of any 
article, manufactnred wholly or partly from, crude rubber in India ;’;, 

1 = (g) for clause |(#) the following clanse shall þe, substituted, namely =~ 

‘($) “rubber plant?’ includes. planta, trees, shrubs and vines, and any 
leaves, flowers, seeds, buda, twigs, branches, roota and, any living portion 
thereof, that may he used to propagate any of the > following, namely : — 

(ey Hevea Bracilionsis. ee rubber),, q- « 

if), | Manihot Glastovts {Ceara rubber), . ee cor 

(wi) Castiloa elastica, ` ma) 

a (iv) Ficus elasiica_ {Bambong), . 3 
2 (v) any other plant, tree, ahrub,or:vine ‘which the Committee may, by 
nbtifieation i in the Gazatte of India, declare to be a rubber plant for the pur- 
poses of this Act;? | où se hte 

ar sub-pection (1) of section 8 of the said 
ane of section 4. Act ths Jollowing shall be added, namely : — 
Ss and! such ‘Committee shall be'a body corporate and have perpetual suc- 
cession and 4 common seal, and shall by the said name sue and be sued’’. 
Amendment of section ‘8. 8. In section 8° ‘of the said, Act,— 

(a) sub-sections (1), and (2) shall be renum as, sub-section (2) 
and (8) ee and the- ‘following shall be inse as sub-section (1), 
namely :— , 

. Annual a and Ac , (1) The C shall publish an annual 
counts. - << _ report on the working of this Act.’’; =e 


aay ae 
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md) after sub-section (8) as so renumbered, the following sub-section 
be inserted, namely :— 

‘(4) If any item: of expenditure is disallowed under sub-section (3), 
an appeal shall lie to the Central Government whose decisiont in the matter 
shall be fnat.” 


Amendment of section 6. In section 10 of the said Act, ee clause 


10 
(a) the following claŭse ghall be inserted, namely : 

“ (aa) regulating the. term of office of members of the, Committee, and 
the circumstances in which, and the authority by which,, members may. be 
removed ;’’. 

Substitution of new sec 7.. For section 11 of the said Act’ the follow- 
tlon for sestion:1L. +: . ing: section ‘shall be substituted, namely :— ' 
: E PA ' + “11, Nothing in this Act shall apply to’ the 
Limitation of appliea- export of rubber ‘by ‘parcel post orto the re-export 
Koi of Act. of rubber contained in’ ‘ imported manufactured 
ne! articles.” ’ " 


Amendment of section 8. In section 12 of the said Act, — 


(a) in ETA O), ‘the words : bbe Burma” shall be omitted; : 
ty. (b), in “sub-section (2), for the, words ‘‘grown, produced or contained 
in an article manufactured in a country other than India and-Burma’’ the 
words “‘grown or produce in any country other than India’’ shall be 
substituted. -^ ; 
8. In sub-section (2) of section 15: of the said 
OF er spears af .,section A ot, for the word “‘twelve’’ the word “ten’’ shall be 
f cou, . Substituted. 
Amendment ;, of, gestion , , 10. In sub-section (1) of section, 16 Se the 
16. said Act,— . $ 
(a) after the words ‘‘for any shall’? ‘the. words, Agere and 
brackets, “subject to the provisions of S rmi (2) of section | ‘17, >? ghall be 
inserted ; 
'(b) the proviso shall be omitted. 


Amendment .of section . Lt. To AE N (2) of section 17 of the 
17. , said . Act the toomine Proviso shall be « added, 
namely — ` 

‘Provided that the Committee may na ave as absolutely or for such 
period as it „think fit, to grant such licence and certificate— 


(a) in’ respect of | ' rubber ‘under attachment by order of a competent 
Court, or 


. (b) where a bona fide dispute exists as ts the person entitled to receive 
the quota, 
and Shes such refusal is absolute, may cancel’ the unexhausted balance of the 
quota.’’ 
$ 12: ‘In sub-séction (1) of section 18 of the 

aaan „of, section said Act, the words “or British Burma” and the 

v ' words “and Burma” shall be omitted., 

Amendment of section 


ico 18. In section 19 of the said Act,— 

(a) in sub-section (1), after the words ‘‘licences isatietl' against it” ‘the 
words, figures and brackets, ‘‘ the amount,.if any, sheet senitorred under 
sub-section. £2) of section 16’’ shall be. inserted; - : 

(b) in sub-section (2), the words ‘‘and Burma?” ahali-be! omitted. i 
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Amendment. of section _ 14 In sub-section (1) of section 20 of the 
20, said Act,— 
(a) for the words “from a port in British India” the words iig shall 
be exported’’ shall be substituted ; 
(b) after the words “quantity to be shipped”? the words or exported” 
shall be inserted, i h oe 


„Anainn of sostion 15. "In section 21 of the said Act —, 


7 (a) in sub-section (1), for the words commencing deetating to the 
area’’ and ending ‘‘manufactured: in the factory’’ the following - aha be 
substituted, namely :— 

. « “and documents relating to.the area planted with rubber, or. es tho 
production (including ocosts:of production), manufacture, sale or export ‘of 
rubber produced on the estate or manyfactured in the factory, or to the owner- 
ehip of the estate or factory, or to any other matter” ; 

(b) in sub-section. (2) —.. 

(4) after the words ‘‘any return?” the mora “or pecan an s shall t 
inserted; i 
(#4) after the’ worda 'timay cancel” the worda “or suspend for sual 
ee EE O 
© « (we) for the word and Agu: “eerie '15” the word and figure.’ ‘section 
47” shall be substituted. ' 


pp negen Oiee 16. In section 22 of the said Act — 


i (a): in. sub-kection (1),— i 

ae ‘(4) in clause (a), for the words ‘‘per hundred pounds” the words (for 
every hundred pounds or part thereof’’ = be substituted ; 

“rO (a) ‘in clatise (b), ‘after the words “‘accounts of quotas’? the wotda" “or 
other documenta relating thereto”? shall be inserted ; 

le (by in sub-section (2); for the’ words’ ““nitersiational’” ‘thè, Words “heti 
tution or’’ shdll be substituted." ° ` 


Omission of section 28. 17. Section 28 of ,the said, Ast shall | þe 
omitted. 


Cioe T ades da o” CR SB In clause (b) of section 24 of the 
"Amendment ‘of: section ' 'Act, the words'‘‘or British Burma” and the words 
ji “and Burma” shall be omitted. 


“19. In 'sebtion" 25 of the said Act, after | "the. ene: ‘no order’’ 

the ` words ““oaneelling or guspending the un- 

Lamendsient BE aiaosHon i ‘exhausted  balahee any quota or’? shall 
Å. be i J e URE ET 


"' Bubatitution of new s 0. For sections 26, 27 and 28° of the ald 
me for sections | 26, "97 _Act the, following sections ghall be substituted, 
28. namely :— 
ats : q “26. So long as this Act remains in force no 
 Goniel of cation of . person shall, save in pursuance of a written per- 
rubber. R mission, granted :by or on behalf of the Committee 
under this Act,— 
(a) carry‘out new Pinang of rubber plants on any land except for the 
purpose of supply, or 
„~ | (b) after tha ‘expiry’ of the year ' 1940, replant any land with rubber 
plants where any TSE M E replanting have’ been imposed under sub- 
section (3): of section 27. ii 
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27. (1) The total area in British India in respect of which permis- 

' gion for new planting otherwise than for the pur- 

eee for new, pose of supply may be granted in the yeara 1989 

and 1940 shall be such area, being as nearly as may 

be five per centum of the total aréa which was planted with rubber plants on 

the 31st day of December, 1988 as the Committee may, by notification in the 

Gazette of India, specify in this behalf, or such larger area as the Committee 

may, by like notification, designate as being fixed in this behalf for those years 
by the International Rubber Regulation Committee, and shall not thereafter in 

any period exceed such area as the Committee may, eee designate 

as go fixed for that period: 


Provide that such area may be modified to provide fọr a tonia 
of permissiong for new plantings between British India and an Indian State 
as may be consented to by the Committee under this Act and under any law 
or order having the force of law of the Indian State concerned. 


(2) A permission granted for new planting during the years 1939 and 
1940 ahall cease to be of effect at the end of the year 1940, and any such per- 
mission granted thereafter shall cease to be of effect at the end of the 
particular period referred to in sub-section (1) within which it was granted. 


(8) Until the end of the year 1940 there, shall be no restrictions upon 
replanting, but thereafter replanting shall be subject to such limitations, if 
any, as the Committee may, by notification in the Gazette of India,: designate 
as imposed in tbig behalf by the International Rubber Regulation Committee. 

+ (4) Where under sub-section (8) any limitations have been imposed on 
replanting, the provisions of sections 28, 28-A, 29 and 30 shall apply to per- 
missions to replant ag they apply to’ permissions for new planting. 


Transf £ 
_ ara ala aie 28. “With the consent of the Cae 


(a) a permission for new planting under TEA 26 may be eaeterres 
within British India, wholly or in part, and i , 
(b) where provision in this behalf is made. by or: ander any law or 
order having the force of law of an Indian State, a permission for new plant- 
ing granted under this Act or under such law or order may be tranaferred, 
wholly or in part, to or from that Indian State, as the case may be. 


Rules as to prineiples 28-A. The Committee shall make by-laws. to 
grants of per- regulate the principles and procedure, to be follow- 

mission for new planting, ed in granting permissions for new planting and 
ste: ' for giving consent to transfers of such permissions.’ 


Amendment of section 21. In sub-section (1) of section 29 of the 
29. said Act,— 
(a) for the words “to plant rubber planta or to replant” the words ‘for 
new planting of’’ shall be substituted ; 
4b) after the words ‘‘the Committee’’. the words in such form as the 
Committee may specify’’ shall be inserted. 


piment of section © 22, In section 81 of the said Act,— 


(a) in sub-section (1), for the words ‘‘such returns’’ the words “‘such 
documenta, plans or returns’? shall be substituted ; 


(b) in sub-section (3), for the words ‘‘to plant rubber plants on that 
estate or to replant any part of that estate’’ the words “for new planting of 
rubber plants on that estate or may ‘cancel any such permision already given’? 
shall be substituted. 


160 ' THB MADRAS LAW JOURNAL SUPPLEMENT. [xxx or 1989 


- 28. In section 82 of the said Act, for the 
Amendment of section words “by gea or by land’’ the words “by land, 


= . sea or air’’- shall be substituted. 
Bubstitution of g new: ' “Oa For section.. 88 of the said Act the follow- 
wegtions for section 88. | ing sections shall be substituted, namely :— 
Prohibition of export of “38, (1) No person shall export rubber planta 


e pa to seria ae except to a territory specified in the Schedule (being 


Aone apples. : a territory to which the Agreement applies) : 
Provided that the export of rubber plants to such territories shall be 
subject to such conditions as the Central Government may think fit to prescribe. 


(2) Every person exporting rubber plants to, or importing rubber plants 
from, a territory specified’ in the Schedule shall, within ‘such time and in such 
manner as may be prescribed, submit to the Committee a return showing the 
particulars of such exportation or importation. st 


‘+ (3) The Committee shall compile from such ‘returns and submit to the 
Central Government at such times and in such form as may be’ prescribed con- 
sdlidated statements ‘of the total quantities and désoriptions , of, eupber plants 80 
arported and imported. 

BSA If while this ‘Act remains in force, the Government of any 
! ‘country accedes to the Agreement, and Central 

Power i to amend ‘the Government may, by notification in the official 
be cog ae mn ee Gazette, amend the Schedule by the insertion of the 
deseriptions of the territories by: virtue of which accession the Agreement m 
thereafter apply.” ' ʻio 
Ti 25. In section 36 of the said a 


(a) after Sinise (a) the following clause shall be inserted, ‘namély :— 
ie ‘t (aa) prescribing the conditions under which rubber plants may be 
exported to territories specified im the Schedule, and the times within which 
and the form in-which returns of importa and: exporte of rubber: plants from 
and‘to such territories shall be submitted to the Committee ;’’; 


(b) in claude (e); ‘ater the word , “stogks?? ‘the ‘words ot rubber and of 
imports and exports of rubber plants from and to ‘territories ‘specified in the 
echedule’’ shall be inserted: - 

© 96. ‘In section 37 of the said Act, for the words and figure ‘‘of section 33” 
i Amendhient i of 'zoctión ‘the words, figures and bracketa “of sub-sec- 
BP oi ei tior’ (1) of section 33” shall be substituted. 


pp Imt of. section... 27, In section 88 of the said Act,— 


(a) after the words ‘‘as required by’’ the words figures and. brackets 
“‘gub-section (2) of section 33 or” shall be inserted ; 


z (b). after the word ,and ‘figure ‘‘section 34” the words ‘the peron im- 
porting or exporting rubber planta or” shall be inærted. . 


ag mniment, of section, .. -28, “In section 39 of the said Act,— 


ea (a) for, the words “holding stocks of rubber” thé words ‘‘importing or 
exporting rubber plants or holding stocks of: mobber, .a8 the case may be’? shall 
be substituted ; , 

i (b) fop the worda, Arki and pridet ihana ay of section 31” 
Lea figures-and brackets “sub-section : (2) of section 837’ shall be 
substitu O 
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(c) after the word and figure ‘‘section 84’? the words, figures and 
brackets ‘‘or any document, plan or return under sub-section (1) of section 81” 
shall be inserted. 

29. In section 42 of the said Act, for the words ‘‘plantsa rubber plants or 
causes rubber plants to be planted’’ the words 

gh meniiment of section ‘‘carries out new planting of rubber plants . or 
i causes such new planting to be carried out’’ shall be 


substituted. 
Insertion of new 80. After section 44 of the said Act the fol- 
Chapter. lowing Chapter shall be inserted, namely :— 


“CHAPTER VI. 
SUSPENSION OF OPERATION oF ACT. 


45. (1) If the Central Government is satisfied that an emergency has 

arisen rendering it necessary for the security of 

ii o ip ae India that certain of the restrictions imposed by this 

areal Act should cease to be imposed, the Central Govern- 

ment may, by notification in the official Gazette, 

suspend, either indefinitely or for such period as may be specified in the noti- 

fication, the operation of all the provisions of this Act except those relating to 
the planting and export of rubber plants. 

(2) Lf partial suspension of the Agreement under paragraph (c) of 
Article 21 thereof is intimated to the Central Government, the Central Govern- 
ment shall, by notification in the official Gazette, suspend indefinitely the opera- 
tion of all the provisions of this Act except those relating to the planting and 
export of rubber plants. 

(3) Where the operation of certain provisions of this Act has under 
sub-section (1) or sub-section (2) been suspended indefinitely, such suspension 
may at any time while this Act remains in force be removed by the Central 
‘Government by notification in the official Gazette in this behalf.’’ 


31. To the said Act the following Schedule 
shall be added, namely :-— 
“THE SCHEDULE. 
(See sections 38 and 88-A.) 
List of territories outside India to which the Agreement applies. 
L French Indo-China, 


2. Burma, Ceylon, the Federated Malay States, the Unfederated Malay States, the 
:Btraits Settlements, the State of North Borneo, Brunel and Sarawak, 3 


8. The Netherlands Indies. 
4. Biam.’? 


Insertion of Schedule. 


THA INDIAN RAILWAYS (AMENDMENT) ACT, 1939. 


Aor No. XX XIII or 1989. 
[28th September, 1939 
An Act further to amend the Indian Ratlways Act, 1890, for a certain purpose. 
Wuerwas it.is expedient further to amend the Indian Railways Act, 
"1890, for the purpose hereinafter appearing; It is hereby enacted as follows :— 
1. This Act may be called THE INDIAN a 
Short title. ways (AMENDMANT) Acr, 1989. 
J—21 
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2. In the Indian Railways Act, 1890, after 
eee of Poy fection sation 42-A, the following section shall be inserted, 
namely :— ; 


42-B. (1) The Federal Railway pula 
of Federal may by general or special order fix maximum an 
Rae a y to fix minimum rates for the whole or any part of a rail- 
maximum and minimum way, other than a minor railway, and prescribe the 
conditions in which such rates will apply. 


(2) Any complaint that a railway administration is contravening any 
order issued by the Federal Railway Authority in accordance with the provi- 
sions of this section shall be determined by that Authority.’’ 


THE REPEALING AND AMENDING ACT, 1989. 


Act No. XXXIV or 1939. 


[28th September, 1939. 
An Act to amend certain enactments and to repeal certain other enactments. 


WHeBEAS it is expedient that certain amendments should be made in the 
enactments specified in the First Schedule; and whereas it is also expedient that 
the enactments specified in the Second Schedule, which are spent or have other- 
wise become unnecessary, or have ceased to be in force otherwise than by ex- 
pressed specific repeal should be expresaly and specifically repealed; 


It is hereby enacted as follows :— 


1. This Act may be called Tex REPEALING AND 
Short Wte Amenping Act, 1939. 


2. The enactments specified in the First Sche- 
apa i of certain dule are hereby amended to the extent and in the 
enacimen: manner mentioned in the fourth column thereof. 


= 8. The enactments specified in the Second 
ee of oertein Schedule are hereby repealed to the extent mention- 
ed in the fourth column thereof. 


4. The repeal by this Act of any enactments shall not affect any Act or 
oe Regulation in which such enactment has been 

vinge. applied, incorporated or referred to; and this Act 
shall not affect the validity, invalidity, effect or ences of anything 
already done or suffered or any right, title, obligation or liability already acquir- 
ed, accrued or incurred, or any remedy or proceeding in respect thereof, or any 
release or discharge of or from any debt, penalty, obligation, liability, claim or 
demand or any indemnity already granted, or the proof of any ‘past act or 
thing; nor shall this Act affect any principle or rule of law, or established juris- 
diction, form or course of pleading, practice or procedure, or existing usage, 
custom, pTivilege, restriction, exemption, office or appointment, notwithstanding 
that the same respectively may have been in any manner affirmed, recognised 
or dertved by, in or from any enactment hereby repealed ; 


nor shall the repeal by this Act of any enactment revive or restore any 
jurisdiction, office, custom, liability, right, title, privilege, restriction, akan 
tion, usage, practice, procedure or other matter or thing not now existin g or in 
foree. i 
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THE FIRST SCHEDULE. 
AMENDMENTS. 
(Ses Section 2.) 





Year. No. Short title. Amendment: 
1 a 3 ‘ 4 





Act of the Governor of Bombay in Council. 


1879 VI T T ane a or St oeio 39% for the 
Act, 1879. words “the said words “the 
general purposes of Roe” shall be substituted. 


Acis of tha Governor General in Council. 


1882 XIX rae University [In sub-section (r) of section 2, for the words “Can. 
tral Government for the time being” the words 
HGowens General” shall be rhad 


1890 Ix The Indian Railways |In Chapter V,— 


eae (i) for the heading ‘“Ramway Commons AND 
Trarrro Facurrms” the folowing heading shal} 
be substituted, namety:— 


of this Chapter” shall be substitu 


1 
1g0g x The Victoria Memorial Tn dape (o) i d sibacrion, (r) of socion d, for the 
i Act, 1903. words “the Socretary to the Government of 
X India in the Foreign t” the words 
the Political Secretary” bo substituted. 


1 XIV The Indian Foreign |In subsection (¢ J or sraon ty Mie yordi Seep Shaa 
a Macrae Act 1905.. ORR 


1904 VIU The Indian Universi- In sub-section (1) of soction 6, for the words “Uni- 
ties Act, 1904. versities of Calcutta and” the words “University 
i of Calcutta” shall be substituted. 

In sub-section (r) of section 8, for the words “and by 
notification” words “by notification” shall be 
substituted 

the First Schedule, in the first entry under the 


l ¿ “The Uri the Pi iab” for the 
: vans ioner Judge” Ta “Chief Justico” 


shall bo substituted. 
1908 x Tho Indian Limitation |In article mt of Wded at ie ths Schon words raai 
I : figure ¢ t pro or o 
pone 4” shall be omitted. Da 
Igtt Il The Indian Patents |In sub-section (re) of section 21A, the words “‘tha 
‘ and Designs Act| Secretary of State for India in Council or’, in 
Igil. Pe th ron E A e oe ares 
191g VII Tne Indizn Companios |In fa eeii (6) of section 8g, for the words “a 
Act, 1918. further fine to twenty-five rupees ” the words “ a 
further fine not exceeding twenty-five rupees” 
shall be substituted. 


In proviso isda: , for the words “ such 
tral words “the Central 
Govcesuenit” ahali be substituted. 
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, DEE) » i : 


Year. No. Short title. Í Amendments. 
1 2 3 ' 4 
1918 vit The Indian Companics/ In sub-section (1) of section 207, the word ‘ to” 







Act, 19193. between the words“ sent out” and “ make a 
doclaration ” shall be omiited. 


The Provincial Insolv-| In section 20, for the words “this sub-section” the 
ancy Act, 1980. words “ this section,” shall be substituted. 


Acts of the Indian Legislature. 


Tho Indian Income-tax) In sub section (1) of section 17, for the word and 
"1. Act, Igea. figures “soction 17” the word and figures 
** section 27 ” shall be substituted. 


Tho Indian Cotton! In clause (ia) of section 4, for the words “ Expert 
Coss Act, 1923. ' Adviser to thé ‘Imperial Council of Agricultural 
i Research” the words “ Agricultural Commis- 
sioner with the Governmont of India ° shall be 

substituted. 


f G 

The Cantonment: Act,| In Chapter ITI, for the heading “ BOARDS AND 

1924. Canromaænr Boarps” the followidg heading 
shall be substituted, namely ;—- 


“ Cawtonmantr Boanpes”. 


1920 Vv 


1929 XI 


1983 XIV 
1ga4 H 


In clauso (a) of sub-section (9) of ction 119, and in 
sub-section (7) of section 239, for tho words “ that 
Authority ” the words “it” shall be substituted. 


Tn sub-section (9) of section 191, for the words “‘that 
: Authority ” the words “ Board ” shall be 
substituted. 


In the second column of Schedule V, opposite the 
contry relating to section 196, after the words 

' “ Board’s notice to ” the words “ remove, ” shall 
be inserted. 


The Trade Disputes In sub-section (z) of section 18A, 
(i) for the word.“ thom” the word “it” for 
the word “ their”, where it first occurs, 


substituted ; and 
(ti) for the words “or by a railway company ” 
tho words “or the Federal Railway 
thority or a way i 
a Federal Railway” shell be tai siete S 
Acts of the Contral Legislature. 


VIII + |The Indian Toa Con-| In sub-soction (¢) of section 27, for the words, 
1938 trol Act, 1938. brackets and “ upto a total area in cach 


total arca in’ oach province as may be notified 
undor mb-soction (s) ball be substitu ted 


1989 VIL The Indian Incomo-tax| In sub-clause ( iv) of clause (a) of section g6, for the 
(Amendment) Arct,| words ‘ after the words “ made by an Income-tex 
1989. officer ” ” the words figures and brackets ‘ after 

' * soction ” inserted 


the word and figuro 
: sub-clause (ii) this clause’ nen 
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THE, SECOND SCHEDULE. 
Rarwars. 
(See Section 3.) 


Yoar.’ No. Short title. | Extent of repeal. 








I 2 č 8 





Act of the Governor Gensral in Council. 


1850 v The Indian Coasting | Tho whole. 
Trade neg 1850. 
i j ` Acta of the Indian Legislature. 
1 1 
rgaa VII The Indian Emigra- |Section ga. 
tion Act, a , 
1923 Vv De Boilers |The second proviso to section 6., 
1929 
1924 IV The Central Board of Section 4 and the Schedule. 
Revenue Act, 1924. 
1g29 XXI The Transfer of Pro- |The Schedule. 
i porty (Amendment) 
upplementary Act, 
1929. 


1983 XII Tho Safoguarding of |The whole. 
$ Industries Act, 1933 





THE DEFENCE OF INDIA AOT, 1939. 


Aor No. XXXV or 1989. 
“ [29th September, 1939. 


An Act to provide for special measures, F ensure ve public safety and interest 
and the defence of British India and for the trial of certain offences. 

WHEREAS an emergency has arisen which renders it necessary to pro 
vide for special measures to ensure the publie safety and interest and the 
defence of British India and for the trial of certain offences; 

AND WHEREAg the Governor-General in his discretion hag declared by 
Proclamation under sub-section (1) of section: 102 of the Government of 
India Act, 1935, that a grave emergency exists whereby the security of India 
is threatened by war; 


It is hereby enacted as follows: — 


CHAPTER I. 
; PRELIMINARY. ' 
Short title, extent, com- 1. (1) This Act may be called Taas Durancs 
manesement and duration. of Inpa Acor, 1989. 


(2) It extends to the whole of British India, and it applies also— 

(a) to British subjects and servants of the Crown in any part of India; 

(b) to British subjects who are domiciled in any part of India where- 
ever they may be; 


(c) in respect of the regulation and discipline of any naval, military 
or air force raised in British India, to members of, and persons attached to, 
employed with, or following, that- force, wherever they may be; and 
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(d) to, She Poem cn, a a eee 
wherever they may be. 


(8) This section shall come into force at once, and the remaining pro- 
visions of this Act shall come into force in such areas and on such date or 
dates as the Central Government may, by notification in the official Gazette, 
appoint. 


(4) It shall be in force during the continuance of the present war and 
for a period of eix months thereafter. 


CHAPTER IL. 
Eiwarcency Powmnrs. 


2. (1) The Central Government may, by notifleation in the official ` 

Gazette, make such rules as ‘appear to it to be 

Powers to make rules. necessary or expedient for securing the defence of 

British India, the public safety, the maintenance 

of public order or the efficient prosecution of war, or for maintaining supplies 
and ‘services essential to the life of the community. 


(2) Without prejudice to the generality of the powers conferred by 
sub-section (1), the rules may provide for, or may empower any authority to 
make orders providing for, all or any of the following mattera, namely :— 

(i) ensuring the safety and welfare of His Majesty’s forces, ships and 
aircraft, and preventing the prosecution of any purpose likely to prejudice 
the operations af His Majesty’s forces or the forces of His Majesty’s allies; 

(ii) prohibiting anything likely to prejudice the training, discipline 
or health of His Majesty’s forces; 

(iii) preventing any attempt to tamper with the loyalty of persons in, 
or to dissuade (otherwise than with advice given in good faith to the person 
dissuaded for his benefit or that of any member of his family or any of his 
dependents) persons from entering, the service of His Majesty; 

(iv) preventing anything likely to assist the enemy or to prejudice the 
‘sucessful conduct of war, ineluding— 


(a) communications with the “enemy or agents of the enemy, , 


(b) acquisition, possession without lawful authority or excuse and 
publication of. information likely to assist the ememy, 


(c) contribution to, participation in, or assistance in, the floating of 
loans raised by or on behalf of the enemy, and 


(d) advance of money to, or contracts or commercial deines with, the 
enemy, enemy subjects or persons rediding, carrying on business, or being, in 
enemy territory ; 

(v) preventing the spreading without lawful authority or excuse of 
false reports or the prosecution of any purpose likely to cause disaffection or 
alarm, or to prejudice His Majesty’s relations with foreign powers, or to pro- 
mote feelings of enmity and hatred between different classes of His Majesty’s 
subjects; 

` Kaplanation.—To point out, without malicious intention and with an 
honest view to their removal, matters which are producing, or have a tendency 
to produce, feelings of enmity or hatred between different classes of His 
Majesty’ s subjects does not amount to Pemoune such feelings. within the 
meaning of this clause. : 


(vi) requiring the publication of news and: information; 
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(vii) regulating the conduct of persons in respect of areas the control 
of which is considered necessary or expedient, and the removal of persona from 
such areas; 


(viii) requiring any person or class of persona to comply with a 
scheme of defence; 


(ix) ensuring the safety of porta, dockyards, light-houses, lightshipa, 
aerodromes, railways, telegraphs, post offices, signalling apparatus and all 
other means of communication, sources of water-supply, works for the supply 
of water, gas or electricity and any other place or thing the protection of 
which is necessary for the defence of British India; 

(x) the apprehension and detention in custody of any person reasona- 
bly suspected of being of hostile origm or of having acted, acting or being 
about to act, in a manner prejudicial to the public safety or interest or to the 
defence of British India, the prohibition of such person from entering or re- 
siding or remaining in any area, and the compelling of such person to reside 
and remain in any area, or to do, or abstain from doing, anything; 


(xi) the control of persons entering, departing from, or oS in, 
British India, and of foreigners residing or being in British In 


(xii) prohibiting or regulating traffic, and the use of en buoys, 
lights and signals, in ports and territorial, tidal and inland waters; 

(xiii) restricting the charter of foreign vessels; 

(xiv) regulating the structure and equipment of vessels used or likely 
to be used by the Central Government, for the purpose of ensuring the safety 
thereof and of persons therein ; 


(xv) regulating work in dockyards and shipyards in respect of the 
construction and repairs of vessels; 


(xvi) prohibiting or regulating the sailings of vessels from porta, trafflc 
at aerodromes and the movement of aircraft, and traffic on railways, tramways 
and roads, and reserving, and requiring to be adapted, for the use of the 
Central Government, all or any accommodation m vessels, aircraft, railways, 
tramways or road vehicles for the carriage of persons, animals or goods; 

(xvii) impressment of vessels, aircraft, vehicles and animals for 
transport ; 

(xviii) prohibiting or regulating the use of postal, telegraph or tele- 
phonic Berviced, including the taking possession of such services and the delay- 
ing, seizing, intercepting or interrupting of postal articles or telegraphic or 
telephonic messages ; 

(xix) regulating the delivery otherwise than by postal or telegraphie 
service of postal articles and telograms; 

(xx) the control of any trade or industry for the purpose of regulating 
or increasing the supply of, and the obtaining of information with regard to, 
articles or things of any description whatsoever which can be used in con- 
nection with the conduct of war or for maintaining supplies and services es- 
sential to the life of the community ; 

(xxi) ensuring the ownership and control of mines by British 
subjects ; 

(xxii) controlling the use or disposal of, or dealings in, coin, bullion, 
securities or foreign exchange; 

(xxiii) the control of any road or pathway, waterway, ferry or bridge, 
river, canal or other source of water-supply; 
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(xxiv) the requisitioning of any property, movable or immovable, in- 
cluding the taking possession thereof and the issue of any orders in respect 
thereof ; 

(xxv) prohibiting or regulating the possession, use or disposal of— 

(a) explosives, inflammable substances, arms and ammunitions of war, 

(b) vessels, 

(c) wireless telegraphic apparatus, 

(d) aircraft, and 

(e) photographie and signalling apparatus and any means of record- 
ing information ; 

(xxvi) applying the provisions of the Sea Customs Act, 1878, and in 
particular section 19 thereof, to the prohibition or restriction of the import or 
export of goods to a particular ‘person or a particular class of persons; 

(xxvii) prohibiting or regulating the bringing into, or taking ont of, 
British India and the possession, use or tranamission of ciphers and other 
secret means of communicating information; 

l (xxviii) prohibiting or regulating the publication of inventions and 
designs ; 

(xxix) preventing the disclosure of official secrets; 

_ (xxx) prohibiting or regulating meetings, assemblies, fairs and pro- 
ceasions ; 

(xxxi) preventing or controlling any use, calculated to prejudice the 
public safety, the maintenance of public order, the defence of British India 
or the prosecution of war, of uniforms, flags and insignia and of anything 
similar thereto; 

(xxxii) ensuring the accuracy of any report or declaration legally 
required of any person; 

(xxxiii) preventing the unauthorized change of names; 

(xxxiv) preventing anything likely to cause misapprehension in res- 
pect of the identity of any official person, official document or official property 
or in respect of the identity of any person, document or property purporting 
to be, or resembling, an official person, official document or official property ; 


(xxxv) entry into, and search of, any place reasonably suspected of 
being used for any purpose prejudicial to the public safety or interest, to the 
defence of British India or to the efficient prosecution of war, and for the 
seizure and disposal of anything found there and reasonably suspected of 
being used for such purpose. 

(8) The rules made under sub-section (1) may further— 


(i) provide for the arrest and trial of persons contravening any of the 
rules ; 

(ii) provide that any contravention of, or any attempt to contravene, 
and any abetment of, or attempt to abet, the contravention of any of the pro- 
visions of the rules, or any order issued under any such provision, shall be 
punishable with imprisonment for a term which may extend to seven years or 
with fine or with both; 

(iii) provide for the seizure, detention and forfeiture of any property 
in respect of which such contravention, attempt or abetment as is referred to in 
the preceding clause has been committed ; 

(iv) confer power and impose duties— 

(a) upon the Central Government or officers and authorities of the 
Central Government as respects any matter, notwithstanding that that 
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matter is one in respect of which the Provincial Legislature also has power to 
make laws, and 

(b) upon any Provincial Government or officers and authorities of any 
Provincial Government as respects any matter notwithstanding that that 
matter is one in respect of which the Provincial Legislature has no power to 
make laws; 

(v) prescribe the duties and powers of nubile servants and other per- 
sons as regards preventing the contravention of, or securing the observance of, 
the rules; i 
(vi) provide for preventing obstruction and deception of, and dis 
obedience to, any person acting, and mtertergnge with any notice issued, in 
pursuance of the rules; 

(vii) prohibit attempts by any person to screen from punishment any 
one, other than the husband or wife of such person, contravening any of the 
rules ; K~ 
(viii) empower or direct any authority to take such action as may be 
specifled in the rules or as may seem necessary to such authority for the pur- 
pose of ensuring the public safety or interest or the defence of British India; 

(ix) provide for charging fees in respect of the grant or issue of' any 
licence, permit, certificate or other document for the purposes of the rules. 

(4) The Central Government may by order direct that any power or 
duty which by rule under sub-section (1) is conferred’ or imposed upon the 
Central Government shall in such circumstances and under such conditions, 
if any, as may be specified in the direction be exercised or discharged— . 

(a) by any officer or authority subordinate to the Central Government, 
or 

(6) whether or not the power or duty relates to a matter with respect 
to which a Provincial Legislature has power to make laws, by any Provincial 
Government or by any officer or authority subordinate to such Government, or 

(c) by any other authority. 

(5) A Provincial Government may by order direct that any power or 
duty which by rule made under sub-section (1) is conferred or imposed on the 
Provincial Government, or which, being by such rule conferred or imposed on 
the Central Government, has been directed under sub-section (4) to be exer- 
cised or discharged by the Provincial Government, shall, in such circumstan- 
ces and under such conditions, if any, as may be specified in the direction, be 
exercised or discharged by any officer or authority, not being an officer or 
authority subordinate to the Central Government. 


8. Any rule made under section 2, and any order made under any such 

Tule, shall have effect notwithstanding anything in- 

Hest of rules, ote, in- consistent therewith contained in any enactment 

consistent with o enact- other than this Act or in any instrument having 

ments. aean virtue of any enactment other than this 
ct, 


4. The Central Government may, by notification in the official Gazette, 

direct by general or special order that any persons 

eee powers to com who, not being members of His Majesty’s forces, 

are attached to, or employed with, or following, 

Ble In connexion © wih those forces, shall be subject to naval, military or 

air force law, and thereupon such persons shall be 

subject to discipline, and liable to punishment for offences, under the Indian 

Navy (Discipline) Act, 1984, the Indian Army Act, 1911, or the Indian Air 

Force Act, 1932, as the case may require, as if they were included in such class 

of parsons subject to any of those Acts as may be specifled in the notification. 
I-~22 
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6. (1) If any person, with aia a wage war against His Majosty or to 

Ent 1 assist any te at war with His Majesty, contra- 

f PRAS venes any provision of the rules made under sec- 

tion 2 or any order issued under any such rule, he shall be punishable with 

death, or transportation for life, or imprisonment for ‘a term which may 
extend to ten years, and shall also be liable to fine. 

(2) If any person— 

(a) contravenes any such provision of, or any such rule or order made 
under, the Indian Aircraft Act, 1984, as may be notified in this behalf by the 
Central Government, or 

(b) in any area notified im this behalf by a Provincial Government, 
contravenes any such provision of, or any such role made under, the Indian 
Arms Act, 1878, the Indian Explosives Act, 1884, or the Explosive Substances 
Act, 1908, as may be notified in this behalf by the Provincial Government, 
he shall, notwithstanding anything contained in any of the aforesaid Acte or 
rales made thereunder, be punishable with imprisonment for a term which 
may extend to five years, or, if his intention is to assist any State at war with 
His Majesty or to wage war against His Majesty, with death, transportation 
for life, or imprisonment for a term which may extend to ten years, and shall 
in either case also be liable to fine. 


(8) For the purposes of this section, any person who attempts to con- 
travene, or abets or attempts to abet, or does any act preparatory to, a contra- 
vention of, a provision of any law, rule or order, shall be deemed to have con- 
travened that provision. 


rerai amendments 6. During the continuance of this Act, — 


(1) section 1 of the Geneva Convention Act, 1911, shall have effect in 
British India as if, in sub-section (1) thereof, for the words ‘‘shall be liable on 
summary conviction to a fine not exceeding ten pounds’’, the words ‘‘shall’ be 
punishable with imprisonment for a term which may extend to six months and 
shall also be liable to a fine” had been substituted ; 

(2) section 5 of the Indian Official Secreta Act, 1923, shall have 
effect as if— 

(a) in sub-section, (1) thereof, after the words ‘‘in his possession or 
control” the words ‘‘any information likely to assist the enemy, as defined in 
the rules made under the Defence of India Act, 1989, or” had been inserted, 
and after the words ‘‘in such a place” the words ‘‘or which relates to, or is 
used in, a protected area, as defined in the rules made under the Defence of 
India Act, 1989, or relates to anything in such an area,’’ had been inserted; 
and 

(b) for sub-section (4) thereof, the following sub-section had been 
substituted, namely :— 

(4) A person guilty of an offence under this section shall be punisha+ 
ble with imprisonment for a term which may extend to five years, or, if such 
offence is committed with intent to assist any State at war with His Majesty, 
or to wage war against His Majesty, with death, or transportation for life, or 
imprisonment for a term which may extend to ten years, and shall in either 
caso also be Liable to fine.’’; 

(8) the Indian Press (Emergency Powers) Act, 1981, shall have effect 

_ as if in sub-section (1) of section 4 thereof, after clause (b), the following 
word and clause had been inserted, namely :— 
Cop 7 

(bb) directly or indirectly convey any ‘confidential information’, any 

‘information likely to assist the enemy’ or any ‘prejudicial report’, as defined 
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in the rules made under the Defence of India Act, 1939, or are calculated to 
instigate the contravention of any of those rules,’’; 


(4) the Indian Aircraft Act, 1934, shall have effect as if— 

(a) at the end of clause (r) of sub-section (2) of section 5 the following 
words had been inserted, namely :— 

‘‘ineluding the taking of steps necessary to secure compliance with, or 
to prevent contravention of, the rules regulating such matters, or, where any 
such rule has been contravened, to rectify, or to enable proceedings to be taken 
in respect of, such contravention’’; 

(b) in clause (b) of sub-section (1) of section 8, for the words, brackets, 
letters and figures ‘‘clause (A) or clause (4) of sub-section (2) of section 5”, 
the words, brackets, letters and figures ‘‘clauses (d), (6), (A), (¢), (k) or (1) of 
sub-section (2) of ‘ection 5, or the commission of an offence punishable under 
section 11,’’ had been substituted ; 

(o) in section 11, after the words ‘‘in the air” the words ‘‘or in such 
a manner as to interfere with any of His Majesty’s forces, ships or aircraft’ 
had been inserted ; 

(d) in section 18, for the words, brackets, figures and letters ‘‘clause 
(©) or clause (l) of sub-section (2) of section 5’’ the words, brackets, figures 
and letters ‘‘clauses (0), (d), (6), (A) (4), (9), (k) or (l) of sub-section 
(2) of section 5, or punishable’ under section 11’’ had been substituted; and 

(e) section 14 had been omitted; and 

(5) the Indian Navy (Discipline) Act, 1934, shall have effect as if 
for section 90 of the Naval Discipline Act as set forth in the First Schedule 
to the first named Act the following section had been substituted, namely -— 


“90. (1) If any person who would not otherwise be subject to this 
Act enters into an engagement with the Central Government to serve His 
Majesty— 

(a) in a particular ship, or 

(b) in such particular ship or in such ships as the Officer Commanding 
the Indian Navy, or any officer empowered in this behalf by the Officer Com- 
manding the Indian Navy, may from time to time determine, 
and agrees to become subject to this Act upon entering into the engagement, 
that person shall, so long as the engagement remains in force, and notwith- 
standing that for the time being he may not be serving in any ahip, be subject 
to this Act, and the provisions of this Act shall apply in relation to that person, 
as if while subject to this Act, he belonged to His Majesty’s navy and were 
borne on the books of one of His Majesty’s ships in commission. 

(2) The Central Government may by order direct that, subject to such 
exceptions as may in particular cases be made by or on behalf of the Officer 
Commanding the Indian Navy, persons of any such class as may be specified 
in the order shall, while subject to this Act by virtue of this section, be deemed 
to be officers or petty officers, as the case may be, for the purposes of this 
Act or of such provisions of this Act as may be so specifled; and any such 
order may be varied or revoked by a subsequent order.” 


7. (1) Notwithstanding anything Sear oat in the Indian Tea Control 

Act, 1938, the tral Government may appoint 

Pai ae a ia oa any person to be an additional member of, and to 

1988. act as Chairman of, the Indian Tea Licensing Com- 

mittes during the continuance of this Act, and on 

such appointment being made and until this Act ceases to be in force, the Chair- 

man of the said. Committee elected under section 5 of that Act aball cease to 
exercise the functions of Chairman. 
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(2) Lf in pursdance of ahy acheme for the control of import of Indian 
tea into the United Kingdom, the Central Government considers it necessary 
or expedient so to do, it may by order direct the Indian Tea Licensing Com- 
mittee to apportion the requirement of the United Kingdom among the tea 
estates in accordance with such principles as may be laid down in the order, 
and the said Committee shall comply with such order. 

(8) If at any time during the continuance of this Act, the agreement 
referred to in the preamble to the Indian Tea Control Act, 1938 is deter- 
mined or otherwise ceases to be valid as between the parties thereto, the ‘pro- 
visions of that Act shall, notwithstanding the ‘said determination or invalidity 
of the agreement,’ continue in foree: > 

Provided that nothing in this sub-section shall þe construed as con- 
tinuing the Indian Tea Control Act, 1938 in force after the 81st day of March, 
1948. 

CHAPTER Ii. 
SPECIAL TRIBUNALS. 
8. (1) The Provincial Government may for the whole or any part of ‘the 
Province . constitute Special «Tribunals which 
Be A tion of Speelal shall consist of three members appointed by 
the Provincial Government. 

(2) No person shall be appointed as a member of a Special Tribunal 

unless he— 


+ 


(a) is qualified under sub-section (3) of section 220 of the dorana 
of India A 1985, for appointment as a Judge of a High Court; or 

(b) has for a total period of not leas than three years exercised, whether 
continuously or not, the powers under the Code of Criminal Procedure, 1898 
(hereafter in this Chapter referred to as the Code) of any one or more of the 
‘following, namely :— 

(i) Sessions Judge, Additional Sessions Judge, Chief Presidency Magis- 
trate, Additional Chief Presidency Magistrate, 

_ Gi) District Magistrate, Additional District Magistrate. 

(8) At least one member of a Special Tribunal shall be qualified for 
appointment thereto under clause (a) of sub-section (2), and where only one 
member is so qualified under'that clause, at least one other member shall be 
qualified for appointment under clause (b) of that sub-section by virtue of 
having exercised powers exclusive of those specified in sub-clause (ii) of the 
said clause (b). 

. : 9. . The Provincial Government may, md 
Pe Ao ction of Special oneral or special order, direct that a Special Tri 
bunal ghall try any offence— 

(a) under any rule made under section 2, or . 

(b) punishable with death, transportation or imprisonment for a term. 
which may extend to seven years,— 
triable by any Court having EA within the local limits of the jurisdic- 
tion of the Special Tribunal, and may in any such order direct the transfer 
to the Special Tribunal of any particular case from any other Special Tribunal 
or any other Oriminal Court not being a High Court. 

10. (1) A Special Tribunal may take cogni- 
} ae ure of Special Tri- vence of offences without the accused being com- 
mitted to it for trial 

(2) Save in cases of trials of offences punishable with death or trans- 
portation for life, it shall not be necessary in any trial for a Special Tribunal 

to take down the evidence at length in writing, but the Special Tribunal 


A 
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shall cause a memorandum of the substance of what each witness deposes to 
be taken down in the English language, and such memorandum shall be signed 
by a member of the Special Tribunal and shall form. part of the record. 

(3) A Special Tribunal shall not be bound to adjourn any trial for any 
purpose unless such adjournment is, in its opinion, necessary in the interests 
of justice. 

(4) A Special Tribunal shal not, merely by reason of a change in ita 
members, be bound to recall and rehear any witness who has given evidence, 
and it may act on the evidence already recorded by or produced before it. 

(5) After an accused person has once appeared before it, a Special 
Tribunal may try him in his absence if, in ita opinion, his absence has been 
brought about by the accused himself for the purpose of impeding the course 
of justice, or if the behaviour of the accused in Court has been such as, in the 
opinion of the Special Tribunal, to impede the course of justice. 

(6) In the event of any difference of opinion among the members of a 
Special Tribunal, the opinion of the majority shall prevail. 

(T) The Provincial Government may, by notification in the Official 
Gazette, make rules providing for—. 

(i) the times and places at which Special Tribunals may ait; and 

(ii): the procedure to be adopted in the event of any member of a Special 
Tribunal being prevented from attending throughout the trial of any accused 
person. n 
(8) A Special Tribunal shall, in all matters in respect to which no pro- 
has been prescribed by this Act or by rules made thereunder, follow 
the procedure prescribed by the Code for the trial of warrant cases by 
Magistrates. 


11. In addition, and without prejudice, to. any powers which a Special 
Tribunal may possess by virtue of any law for the 
Exclusion of po time being in force to order the exclusion of the 
pee of , public from any proceedings, if at any stage in the 
‘course of a trial of any pergon before a Special 
Tribunal application is made by the prosecution, on the ground that the publi- 
cation of any evidence to be given or of any statement to be made in the course 
of the trial would be prejudicial to the safety of the State, that all or any 
portion of the public shall be excluded during any part of the hearing, the 
Special Tribunal may make an order to that effect, but the passing of sentence 
shall in any case take place in public. 


12. A Special Tribunal shall have all the 
powers conferred by the Code on a Court of Session 
exercising original jurisdiction. 


Sentences of Special Tri- 18. (1) A Special Tribunal may pass any 

bunels. sentence authorised by law. 

(2) A person sentenced by a Special Tribunal— 

(a) to death or transportation for life, or 

(b) to imprisonment for a term extending to ten years under section 5 
of this Act or under sub-section (4) of section 5 of the Indian Official Secrets 
Act, 1923, as amended by section 6 of this Act— 
shall have a right of appeal to the High Court within whose jurisdiction 
the sentence has been passed, but save as aforesaid and notwithstanding the pro- 
visions of the Code, or of any other law for the time being in forve, or of any 
thing having the force of law by whatsoever authority made or done, there shall 
be no appeal from any order or sentence of a Special Tribunal, and no Court 
shall have authority to revise such order or sentence, or tô transfer any case 
- from a Special Tribunal, or to make any order ‘under section 491 of the Code, 


Powers of Special Tri- 
bunals. 
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or have any jurisdiction of any kind in respect of any proceedings of a Special 
Tribunal 


(8) The powers conferred upon the Provincial Government and the 
Governor-General by Chapter XXIX of the Code shall apply in respect of a 
person sentenced by a Special Tribunal. 


CHAPTER Iv. 
SUPPLEMENTAL, 


14. Save as otherwise expressly provided by 
: Jurisdiction of ordinary , or under this Act, the ordinary criminal and Civil 
Courts shall continue to exercise jurisdiction. 


15. Any authority or person acting in pursuance of this Act shall inter- 

, fere with the ordinary avocations of life and the 

ibn peo Bis enjoyment of property as little as may be conson- 

as little es poemble. ant with the purpose of ensuring the public safety 
and interest and the defence of British India. 


i 16. (1) No order made in exercise of any 
Savings as to orders. power conferred by or under this Act shall be called 
in question in any Court, 

(2) Where an order purports to have been made and signed by any 
authority in exercise of any power conferred by or under this Act, a Court 
shall, within the meaning of the Indian Evidence Act, 1872, presume that such 
order was so made by that authority. 


17. (1) No suit, prosecution or other legal proceeding shall lie against 

any person for anything which is in good faith done 

E rotorn oN eh action or intended to be done in pursuance of this Act or 
any rules made thereunder. 


(2) Save as otherwise expreaaly provided under this Act, no suit or 
other legal proceeding shall lie against the Crown for any damage caused or 
likely to be caused by anything in good faith done or intended to be done m 
pursuance of this Act or any rules made thereunder. 


18. Every provision of law for the time being in force which gives protec- 

tion, whether specifically or otherwise, to members 

Protection from prosecu- of Hig Majesty’s military forces or of the police 

ion, etë, a empan ot forees in British. India from any prosecution or 

ra 6k Indian States Other legal proceedings or from any other liability 

while serving His Majesty. . shall apply also to members of the military or police 

forces respectively of any Indian State, while 

attached to, operating with or assisting any of His Majesty’s military forces 
or any police force in British India. 


19. (1) Where by or under any rule made under this‘ Act’ any action 

& PEEN a B takon of tho nature, dewribed in sub sention (2) 

mpensation paid of, sectian 299 o e Government of In Act, 

å aooorisnoe Aih n GeT tala 1935, there shall be paid compensation, the amount 

nton of Tatas his of which shall be determined in the manner and 

property, ete. in accordance with the principles, hereinafter set 
' out, that is to say :— 

(a) Where the amount of compensation can be fixed by agreement, it 
shall be paid in accordance with such agreement. 

(b) Where no such agreement can be reached, the Central Government 
shall appoint as arbitrator a person qualified under sub-section (3) of section 
220 of the above-mentioned Act for appointment as a Judge of a High Court. 

(c) The Central Government may, m any particular case, nominate a 
person having expert knowledge as, to the nature of the property acquired, to. 
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asist the arbitrator, and where such nomination is made, the person to be 
compensated may also nominate an assessor for the said purpose. 

(d) At the commencement'of the proceedings before the arbitrator, the 
Central Government and the person to be compensated shall state what in their 
respective opinions is a fair amount of compensation. 

(6) The arbitrator in making his award shall have regard to— 

(i) the provisions of sub-section (1) of section 28 of the Land Acquisi- 
tion Act, 1894, so far as the same can be made applicable; and 

(ii) whether the acquisition is of a permanent or temporary character. 

(J) An appeal shall lie to the High Court against an award of an arbitra- 
tor except in casea where the amount thereof does not exceed an amount pres- 
eribed in this behalf by rule made by the Central Government. 

(g) Save as provided in this section and in any rules made thereunder, 
nothing in any law for the time being in force shall apply to arbitrations under 
this section. { 

(2) The Central Government may make rules for the purpose of carry- 
ing into effect the provisions of this section.  ” 

(3) In particular and without prejudice to the generality of the fore- 
going power, such rules may prescribe— 

(a) the procedure to be followed in arbitrations under this section; 

(b) the principles to be followed in apportioning the costs of proceed- 
ings before the arbitrator and on appeal; 

(c) the maximum amount of an award against which no appeal shall lie. 

20. In this Act, unless there is anything repugnant in the subject or con- 

nd text, the expression “Provincial Government” 

Doini means, in relation to a Chief Commissioner's Pro- 
vince, the Chief Commissioner. , 

21. The Defence of India Ordinance, 1939, is hereby repealed; and any 

Repeal and saving. rules made, anything done ‘and any action taken in 


7 ; exercise of any power conferred by or under the 
said Ordinance shall be deemed to have been made, done or taken in exercise 


of ers conferred by or under this Act as if this Act had commenced on the 
, day of September, 1989. : 


INDIAN AIR FORCE VOLUNTARY RESERVE. (DISCIPLINE) ACT, 
' 1989. 
Aor No. XXXVI or 1939. 


[29th September, 1939. 
An Act to provide for the discipline of members of the Indian Air Force 
Volunteer Reserve raised in British India on behalf of His Majesty. 

Wauers it is expedient to provide for the discipline of members of 
the Indian Air Force Volunteer Reserve raised in British India on behalf of 
His Majesty ; 

It is hereby enacted as follows :— 


1. (1) This Act may be called Tes IxnpuwN 
Short title, extent d 
i an Tu VoLUN TEAR iaaye (Deors) Aor, 


(2) It extends to the whole of British India and applies to members 
of the Indian Air Force Volunteer Reserve wherever they may be. fab 
(8) It shall come into force on such date as the Central Government 


may, by notification in the official Gazette, appoint in this behalf. 
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Power to make rules for 2. The Central Government may make rules 
regulation. Cae ee for the government, discipline and regulation of 
serve. the Indian Air Force Volunteer Reserve. 

8. Every member of the Indien Air Force Volunteer : Reserve, while 
undergoing training in any unit, or otherwise, in 

E to aian Ait pursuance of rules made under section 2, or when 

$ called into actual service in tho Indian Air Force, 
in pursuance of the said rules, shall be subject to the Indian Air Force Act, 
1982, in the same manner as a person belonging to His Majesty’s Indian Air 
Force, and shall continue to be so subject until duly released from such 
training or service, as the case may be. 

4. (1) If any member of the Indian Air Force Volunteer. Reserve, when 
required, in pursuance of rules made under 

Penalty for failure to section 2, to join a unit or attend at any place for 
pire when required or the purpose of undergoing training, fails without 

uP. reasonable excuse to join or attend in accordance 
with such requirement, he shall be punishable with fine which may extend to 
two hundred rupees. 

(2) Lf any member of the Indian Air Force Volunteer Reserve, when 
called into actual service in the Indian Air Force, and required by such call 
to join any unit or attend at any place, fails without reasonable excuse to 
comply with such requirement at or within such time as the Ceatral Govern- 
ment may, by order, direct, he shall be liable to be apprehended and punish- 
ed in the same manner as a person in or belonging to the Indian Air Force 
deserting or improperly absenting himself from duty, except that the punish- 
ment shall not exceed imprisonment which may extend to two years. 

5. When any member of the Indian Air Force Volunteer Reserve is re- 
quired, in pursuance of the rules made under 

Rule: of eridenoa; section 2, to join any unit or attend at any place 
for the purpose of undergoing training, or is called into actual service in the 
Indian Air Force,.a certificate purporting to be signed by an officer appointed 
in this behalf under the said rules and stating that the said member failed to 
join or attend in accordance with such requirement or call shall, without 
proof of the signature or appointment of such officer, be evidence of the 
matter stated therein. 

6. No Court inferior to that of a Presidency Magistrate or Magistrate of 

Jarisdietion. the first class shall try an offence punishable under 

sub-section (1) of section 4. 
7. The Indian Air Force Volunteer Reserve (Discipline) Ordinance, 

‘ 1939, is hereby repealed; and any rules made, any- 

Repeal and saving. | thing done and any action taken under ‘the’ said 
‘Ordinance shall be deemed to have been made, done or taken under this Act 
as if this Act had commenced on the 16th day of September, 1939. 


THE INDIAN AIRCRAFT (AMENDMENT) AOT; 1939. 
Aor No. XXXVIT or 1989. : ' 
[29th September, 1989. 


An Act further to amend the Indian Airoraft Act, 1934, 
‘for certain purposes. 
Wrurnas it is expedient further to amend the Indian Aircraft Act, 
“1934, for the porposa heronatar appearing ; ft is hereby gnacted as 


follows :— ° 
en Somat! t ee “This Act may be -callod Tam Inia Am- 
Stort title. ata too *, ORapr, (AMENDMENT) Aor, 1989. ` 


THB M. L:'}..8UPPLEMENT) > aco IAYARA ob. ow ater x 


PIB bo ae i ` e se Sa benti ae pert rot, vie ly al 


roy abo, tose tb eo e Gd et aa ee 


hope ABA 


7 FEDERAL í COURT OF. INDIA... 


[Original Jurisdiction.) . ee 
‘Present :—Sm Maurice ove ie Sta SENE Sani ‘AND ob 
S. VARADACHARIAR, JJ, .. >, ASE eae EGT 


The United Provinces . o o aee | Plinti > 
' gy, ' ` ; 1 ie ee i 
The Governor-General in Council © `’ oar ote l 


Cantonments Act (II of 1924), |S. 106-—Constitistional’ ‘validity-Government’ 
of India (Adaptation of Indian Lows) Ordet, 1937—Effect—Government of India Act, 
1919, S. 84 -(2)—Competence of Indian ` Legislature-If: con be challenged in Cowrt 

of : jurisdickion of Federal Cowrt.: Be) AA E y ‘ 

The then Indian Legislature had power.tto legislate with; respect ‚to Cantonment: 
(Entry I—-central) and there is no doubt that the Devolution Rules tules (1920) in making 

“Criminal Law” a central subject (Entry No. 30) gave the then’ Indian Legislature 
power not only to create criminal off ences but also to provide for the destination of 
fines imposed in respect of such offences. `S. 106 of the Cantonments Act was within the 
competence of the then Indian Legislature. ` Even if it r jto a cial subject, 
the Act, once passed could not have been successfully latin tay Court of fe 
The practical effect of the Tratto Provisions Ord to postpone for twọ yars 
the’ coming into effect of’ so much df the’ Adaptation a 
AEE DE IAAI ARN Wey RNIN Aat Oe sA gri ete ie : es 


' The Federal Court has by S. 24 (1) of the Act ‘exclusive Orlgical, Jarladicton 
in any dispute between the Governor-General in Council or Federation, and any province 
if and in so far as the dispute involves any question whether of law or fact on which the 
existence or extent of a legal right depends. So, where the issue is as to the’ 
or otherwise .of S. 106 of Act II of 1924, i early a aliene tival tig A qucatian ca 
which the existence of a legal right depends. ‘ 

Dr. N. P. Asthana (Advocate-General, UP.) -and' Sri Narain. Sahat 
instructed by Bannerjs (Agent) for United Provinces. ' 

Sir Brojendra Mitter (Advocate-Generul of [ndia) and K. x. Raisadd 
instructed by K. Y. Bhandarkar (Agent) for Gov r-Genetral in Counċil 

Gwyer, CJ.:—In this suit between the „United Provitices and! the 
Governor-General i in Council, the plaintiffs pray fora declaration that certain 
provisions of the Cantonments Act, 1924, were ultra vires the then Indian 
Legislature and were therefore not a law in force in British India ‘when 
Part IIL of the new, Constitution’ Act came into operation; that" AI fines 
imposed and realized by Criminal Courts for ‘offences, committed ' within ‘the 
cantonment areas in the United Provinces, ought! to be cr ted tò j provincial 

revenues; and that the plaintiffs are entitled to recover ` d’ adjust’ SIT ‘buch 
sums wrongly ‘credited to Cantonment "Funds sinté'1924. The’ declaration 
prayed fo. eee lint was linlited to thè'last two tters; But! by 


et Suit Ne. 3 of 1938, ` rye ls te g heal, u 23rd) March, 1939. 
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leave of the Court the plaintiffs were allowed to amend it in order that the 
Court might be in a position to determine the real matter in issue in the case. 

The Governor-General in Council by his defence denies that any provi- 
sions of the Cantonments Act, 1924, were invalid; and he contends further 
that the dispute with the plaintiffs is not one which is justiciable before this 
Court and that this Court has therefore no jurisdiction to entertain the suit. 

The facts in the case are not in dispute and may be shortly summarised. 
A cantonment is a place in or in the vi¢inity of which any of His Majesty’s 
regular forces or regular ait forces ate quartered and which has been declared 
by notification tobe a cantonment for the purposes of the Acts in that behalf 
for the time being in force. The administration of cantonment areas, almost 
from their first. establishment, has been for obvious military reasons subject 
to special regulations. The first general Cantonments Act, a consolidating 
and amending measure, was passed in 1889 and repealed a large number of 
existing Acts and Regulations. The Act of 1889 was followed by another 
consolidating and amending Act in 1910 (Act XV of 1910), and later by 
the very elaborate Code of 1924, an Act of 292 sections and six schedules 
(Act II of 1924), which superseded all previous legislation and is, though it 
has not itstlf escaped amendment, the principal Act relating to the subject 
which is now in force.” 

. Part of the administrative machinery of every cantonment area is the 
Cantonment Fund, which is credited with revenue derived from various 
sources and is required to be applied for the purposes, express or implied, 
for which any statutory powers and duties are conferred or imposed upon the 
administrative authority of the area; see Ss. 106 and 109 of the Act of 1924. 
Among the above sources of revenue are all fines recovered from persons 
convicted of offences committed within the cantonment (4) under the Act, 
or any rule or by-law made thereunder, (#) under S. 34 of the Police Act, 
1864, or any corresponding enactment for the time being in force, (#4) under 
Chapters XIII and XIV of the Indian Penal Code, ($w) under S. 156 of the 
Army Act, (v) under the provisions of any enactment providing for the 
crediting of a fine to the Cantonment Fund, and (vi) under any other enact- 
ment for the time being in force in respect of which the Governor-General 
in Council has, by general or special order, directed that the fines realized 
thereunder shall be credited to the Cantonment Fund. These provisions have 
not been affected by any subsequent legislation up to lst April, 1937, and 
were therefore, if otherwise valid, laws in force immediately before the com- 
mencement of Part II of the Constitution Act. Statutory provisions with 
regard to Cantonment Funds first appeared in the Cantonments Act, 1889. 
The provisions of that Act which relate to them were substantially reproduced 
in the consolidating and amending Act of 1910; and S. 106 of the Act of 
1924. only differs in this respect from the earlier statutes by the addition of 
the provisions (v) and (vi) set out above. 

Between the enactment of the Cantonments Act, 1910, and the Cantonments 
Act, 1924, respectively the Montagu-Chelmsford Reforms, embodied in the 
Government of India Act, 1919, had introduced profound and far-reaching 
changes in the constitutional structure of British India and in the relations 
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between the Central and the Provincial Governments; and it is one of those 
changes that has given rise to the present suit. Up to 1919 the Government 
of India was essentially a unitary Government, with a concentration of 
authority at the centre. Every Provincial Government was under a statutory 
obligation to obey the orders of the Governor-General in Council and was 
under his superintendence, direction and control in all matters relating to the 
Government of its Province; and the Central Legislature was supreme over: 
all persons and matters in British India. The Government of India Act, 
1919, did not by any specific enactment alter those relationships; but it added 
a new section (S. 45-A) to the existing Code which provided that statutory 
rules might be made (a) for the classification of subjects in relation to the 
functions of Government as central and provincial subjects for the purpose 
of distinguishing the functions of local Governments and local legislatures 
from the functions of the Governor-General in Council and the Indian Legis- 
lature, (b) for the devolution of authority in respect of provincial subjects 
to local Governments, and (c) for the allocation of revenues or other moneys 
to those Governments. These rules were to be made by the Governor- 
General in Council, with the sanction of the Secretary of State in Council, 
and by S. 129-A (1) of the Act were not to be subject to repeal or alteration 
by the Indian Legislature or by any local legislature. 

It was thus that the Devolution Rules, 1920, came into existence; and 
they gave to the Provinces for the first time a quasi-indepéndence of the 
Centre by allotting to them sources of revenue of their own and assigning 
them separate administrative and legislative spheres. Article 3 (1) of the 
Rules provided that, 

“for the purpose of distinguishing the functions of the local Governments and 
local legislatures of Governors’ Provinces front the functions of the Governor-General 
in Council and the Indian Legislamre, subjects shall in those Provinces be classified 
in relation to the functions of Government as central and provincial subjects -in 
accordance with the lists set out in Schedule I”. 

This Schedule consisted of two parts, Part I setting out the central 
subjects and Part II the provincial subjects. 


In Part I were the following entries :— 


“1, (b) Naval and Military works and cantonments; 

“30. Criminal law, including criminal procedure; 

“41. Legislation in regard to any provincial subject, in so far as such subject 
is in Part II of this Schedule stated to be subject to legislation by the Indian Legis- 
lature, and any powers relating to such subject reserved by legislation to the Governor- 
General in Council.” 

In Part II the following entry is material :— 

“17, Administration of justice, including constitution, powers, maintenance and 
organisation of Courts of civil and criminal jurisdiction within the Province; subject to 
legislation by the Indian Legislature as regards High Courts, Chief Courts, and Courts 
of Judicial Commissioners, and any courts of criminal jurisdiction.” 

Lastly, Art. 14 of the Rules provided that certain sources of revenue 
should, in the case of Governors’ Provinces, be allocated to the local Govern- 
ment as sources of provincial revenue, and among them was included “receipts 
accruing in respect of provincial subjects.” ne ie 
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In 1926 the then Government ‘of the United Provinces addtessed the 
Government of India, claiming the proceeds of fines in cantonment areas 
as, among the “receipts accruing in respect of provincial subjects”, inasmuch 
as the fines in question accrued in respect of the administration‘ of justice; 
and they advanced for the first time the contention that S. 106 of the Canton- 
ments Act of 1924. was wtra vires. The Government of India appear at 
that time to have accepted this contention, but later they rejected it. The 
new Provincial Government, after the coming into force of Part III of the 
‘Constitution Act, adhered to the view of their predecessors and insisted that 
the fines should be credited to Provincial revenues, and since the Govern- 
ment of India still maintained the contrary, the present proceedings were 
begun. ` 

The Advocate-General of the United Provinces contended before us 
on behalf of the plaintiffs that “receipts accruing in respect of the adminis- 
tration of justice” prima facie included all fines imposed by all Criminal 
Courts throughout the Province. He contended also that, if S. 106 of the 
Act of 1924, required them to be credited to the Cantonment Fund, it was 
repugnant to, and inconsistent with, the Devolution Rules and therefore by 
implication repealed or altered them, which, by reason of S. 129-A of the 
Government of India Act, 1919, no Act of the then Indian Legislature had 
power to do. He argued therefore that the Act of 1924 was to that extent 
ulira vires and a nullity. This is the substance of the plaintiff’s case, and 
it appears, if I may use an old and familiar simile, to be as full of holes as 
a colander. 

No doubt fines imposed by Criminal Courts in the Provinces would be 
properly credited to provincial revenues as receipts accruing in respect of 
the administration of justice, but only if not otherwise appropriated by 
competent authority; and Entry No. 30 in the list of central subjecis, 
“Criminal law, including criminal procedure”, clearly includes the power to 
legislate for the destination of fines for any criminal offences with respect 
to which it was competent for the Indian Legislature to legislate. The case 
of Toronto City Corporation v. The King, is conclusive on this point. 
Under S. 91 of the British North America Act, 1867, the exclusive legisla- 
tive authority of the Dominion Parliament is declared to extend (inter alia) 
to “criminal law, except the constitution of Courts of criminal jurisdiction, 
but including the procedure in criminal matters”. By S. 92 the Provincial 
Legislatures have: exclusive power to make laws (inter alia) in relation to 

“the administration of justice in the Province, including the constitution, main- 
tenance and organization of Provincial Courts, both of criminal and of civil jurisdiction, 
and including procedure in civil matters in those courts”. 

In the case cited the question arose whether the Dominion Parliament, 
by virtue of its exclusive legislative authority with respect to criminal law, was 
competent to direct the manner:in which fines imposed for infractions of 
the criminal law should be appropriated. The Judicial Committee held that 
the Dominion Parliament was competent so to direct, and their judgment, 
with reference to the language of S. 91 above cited, contains the following 
passage i i $ . 

1. (1982) A.C, 98 
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“Plainly, and indeed admittedly, this confers on the Dominion Parliament the 
exclusive right by legislation to create and define crimes and to impose penalties for 
their commission. In their Lordships’ opinion it no less empowers the Dominion 
Legislature to direct how penalties for the infraction of the criminal law shall be 
applied. It has always been regarded as within the scope of criminal legislation to 
make provision for the disposal of penalties inflicted, as innumerable instances show, 
and the power to do so is, if not essential, at least incidental, to the power to legislate 
on criminal matters, for it may well go to the efficacy of such legislation. If the power 
to direct the manner of application of penalties were to be dissociated from the power 
to create such penalties and were to be lodged in another authority, it is easy to see 
how penal legislation might be seriously affected, if not stultified”. Ibid., at p. 104. 

The similarity of the language in Ss. 91 and 92 of the British North 
America Act to that of the Devolution Rules will not escape attention; and 
there can be no doubt that the Devolution Rules, in making criminal law a 
central subject, gave the then Indian Legislature power not only to create 
criminal offences but also to provide for the destination of fines imposed in 
respect of such offences. 


It will thus be seen that the Indian Legislature had power under the 
Devolution Rules to legislate with respect to cantonments [Entry No. 1 (b) 
of the list of central subjects] and with respect to criminal law (Entry No. 30), 
and that the latter power included a power to legislate with respect to the 
destination of fines imposed for breaches of the criminal law; and that if 
the legislature chose to legislate as regards any courts of criminal 
jurisdiction in a Province, including of course courts in cantonment areas, 
such legislation would prevail over any provincial legislation with respect 
to the administration of justice within the Province (see the concluding 
words of Entry No. 17 in the list of provincial subjects). In these circum- 
stances there appear to be no grounds on which the legislative competence 
of the Indian Legislature to enact S. 106 of the Cantonments Act, 1924, 
could successfully be challenged. 


I am also of opinion that the competence of the Indian Legislature to 
enact that section could not at any time have been made the subject of legal 
proceedings. By S. 84 (2) of the then Government of India Act the validity 
of any Act of the Indian Legislature, or of any local legislature, was not to 
be open to question in any legal proceedings on the ground that the Act 
affected a provincial subject or a central subject as the case might be. The 
plaintiffs urged that this provision could not apply where an Act of the 
Indian Legislature sought to repeal or alter or amend the Devolution Rules, 
since this was something which the Legislature was forbidden to-do by 
S. 129-A of the Act. In my opinion S. 129-A had reference to legislation 
purporting in terms to repeal or alter or amend the Devolution Rules, and 
not to legislation which was merely inconsistent with the rules and therefore 
could only be said to repeal or to alter them by implication. Indeed, if any 
other interpretation were adopted, the whole purpose of S. 84 (2) would 
have been defeated, for that enactment was clearly designed to make the new 
distribution of powers between the Centre and the Provinces an administrative 
and domestic arrangement only. The Provincial Governments and Legis- 
latures, though they obtained a much greater measure of freedom than they 
had enjoyed hitherto, still remained subject to central control; and the 
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Central Legislature still retained by virtue of S. 84:(2) of the Act the power 
to legislate for the whole of British India. The Provinces in other words 
were far from having acquired an autonomous status. The new admini- 
strative and legislative spheres assigned to them were not exclusive; and for 
protection against the invasion of the latter they had to rely on the good 
sense and bona fides of the Government of India and not on any Court of 
law. And I may point out that Art. 4 of the Devolution Rules themselves 
provided that, 

“where any doubt arises as to whether a particular matter does or does not 
relate to a provincial subject, the Governor-General in Council shall decide whether 
the matter does or does not so relate, and his decision shall be final”. 

If any doubt remained, it was removed once and for all by 
the Governor-General’s assent to the Act of 1924. For these reasons 
therefore I hold that, even if S. 106 of the Cantonments Act, 
1924, had, contrary to the opinion which I have already expressed, 
related to a provincial and not a central subject, the Act once passed could 
not have been successfully challenged in any Court of law. Accordingly, 
it was a law in force in British India immediately before the commencement 
of Part II of the Constitution Act, and by reason of S. 292 of that Act it 
continued in force in British India until altered or repealed or amended by 
a competent legislature or other competent authority. 


It remains to consider the legal position since the coming into force of 
Part III of the Constitution Act on Ist April, 1937. It is not in dispute that 
S. 106 of the Act of 1924 has not been altered or repealed or amended up to 
the present time. There are, however, two Orders in Council which have a 
bearing on the matter and on which it is necessary to say a few words: the 
Government of India (Adaptation of Indian Laws). Order, 1937, and the 
India and Burma (Transitory Provisions) Order, 1937. By S. 293 
of the Act, His Majesty is given power to provide by Order 
in Council that any law in force in British India shall, until repealed or 
amended by a competent legislature or other competent authority, have 
effect subject to such adaptations and modifications as appear to 
His Majesty necessary or expedient for bringing the provisions of that 
law into accord with the provisions of the Constitution Act. Under this 
power the very elaborate Government of India (Adaptation of Indian Laws) 
Order, 1937, has been made, an Order running to some two hundred and 
seventy pages and covering the whole body of existing Indian legislation. 
Among the Indian Acts in which modifications and adaptations have thus 
been effected is the Cantonments Act, 1924, in S. 106 of which the whole of 
paragraph (c) is now to be omitted, that is to say, the whole of the provi- 
sions relating to the crediting of fines to the Cantonment Fund. I assume, 
-though I do not know, that this adaptation or modification was made, because 
it was thought that after 1st April, 1937, all fines imposed for breaches of 
the criminal law must under the new Constitution necessarily be credited to 
provincial revenues and that S. 106 of the Act of 1924 could only be brought 
into accord with this state of things by the omission of the provisions to 
which I have referred. But whatever the reason for the adaptation or 
nibdification’ and: whethér or ‘not it proceeded on a correct interpretation of 
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the law, I do not think that it can now be challenged; and accordingly, but 
for the provisions of the other Order which I have mentioned and to which 
I advert below, it appears that on lst April, 1937, the date when the adapta- 
tion Order came into operation, the provisions of S. 106 of the Canton- 
ments Act, 1924, relating to the crediting of fines to the Cantonment Fund 
would have ceased to have effect. 


The other Order, the India and Burma (Transitory Provisions) Order, 
1937, was made under powers conferred by S. 310 (1) of the Constitution 
Act, which recites (inter alia) that difficulties may arise in relation to the 
transition from the provisions of the previous Government of India Act to 
the provisions of the Constitution Act and that the nature of the difficulties 
and of the provision which should be made for meeting them could not at 
the date of the passing of the Act be fully foreseen. His Majesty is 
accordingly empowered to make by Order in Council such temporary provi- 
sion for the purpose of removing any of these difficulties as might be 
specified in the Order. One of the ‘difficulties which required to be dealt 
with appears to have arisen from the fact that certain sources of revenue, 
appropriated immediately before Part III of the Constitution Act came into 
force for the use of provincial revenues or of certain specified local funds, 
‘became after that date an exclusively central subject. It would clearly have 
been highly inconvenient if these sources of revenue were suddenly cut off, 
before the Provincial Governments and Legislatures had had an opportunity 
of taking stock of the situation; and accordingly the Order in question 
provided (inter alia) that in every Province, notwithstanding anything con- 
tained in the Constitution Act or in any Order in Council made thereunder, 
but subject to any provision to the contrary which might be made by an 
Act of the Indian, the Federal or the Provincial Legislature passed in the 
exercise of the powers respectively conferred on them by the Act, any tax, 
fine, penalty or other sum required by or under any law in force immediately 
‘before the commencement of Part III of the Constitution Act to be credited 
to any local fund or other fund should, during the two financial years next 
following lst April, 1937, continue to be so credited and should not, during 
those years, be deemed to be part of the revenues of the Province. Thus 
the status quo was to be preserved for a period of at least two years, in the 
absence of legislation to the contrary; and no local fund found itself auto- 
matically and at once deprived of any existing source of revenue by the 
coming into force of Part III of the Constitution Act, merely because that 
particular source of revenue had now become a matter within the exclusive 
competence of the Central Legislature. 


But “criminal law”, which was a central subject under the Devolution 
Ruples, remained a central subject under the Constitution Act; see Entry 
No. 1 of Part I of List TII in the Seventh Schedule to the Act. It is true 
that List IJI is the “Concurrent Legislative List” and that, the Provincial 
Legislatures have also power to legislate with respect to the matters enume- - 
rated in it; but a provincial law which is repugnant to any provision of a law 
which the Central Legislature is competent to enact with respect to any 
matter enumerated in the Concurrent Legislative List is void to the extent 
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of the repugnancy ; see S. 107 (1) of the Act. Nor is there anything in the 
Provincial Legislative List (List IT of the Seventh Schedule) which gives 
a wider legislative competence,to the new Provincial Legislatures than their 
predecessors had possessed for the present purpose under the Devolution 
Rules: see entry No. 2 of that List. If I am right in my view of the com- 
petence of the then Indian Legislature to enact S. 106 of the Cantonments 
Act, 1924, it follows that the Central Legislature would have been no less 
competent to enact it after Part IIT of the Constitution Act had come into 
force, and the provisions of the Transitory Provisions Order were not 
required for the purpose of confining the status quo in cantonment areas 
for ‘the specified period of two yedrs by anything in the new Act. The 
status quo was continued in this particular case by the Constitution Act 
itself, until the Central Legislature, and no other legislature, chose to alter 
it But the provisions of the Adaptation Order, as I have already said, did 
affect the status quo because as soon as that Order became operative no 
‘fines could any longer be paid into Cantonment Funds; and accordingly the 
practical effect of the Transitory Provisions Order was to postpone for two 

the coming into effect of so much of the Adaptation Order as relates 
to S. 106 of the Act of 1924, that is, until Ist April of the current year. 
On and after that date, unless the Adaptation Order is amended, the fines 
will no longer be credited to the Cantonment Funds, but will be credited to 
the revenues of the Province. 


In my opinion therefore the plaintiffs are not entitled to any of the 
declarations for which they ask. It would not in these circumstances be 
necessary to go into the question of jurisdiction raised by the Advocate- 
General of India; but in view of its importance and its possible bearing on 
future ‘cases I think it right to express an opinion upon it. 


~ Ido not think that the plaintiffs would in any event have been entitled 
to the declarations for which they originally asked, in proceedings against 
the Governor-General in Council. Their proper course would aa been 
to take proceedings against a named Cantonment Board, though it is scarcely 
necessary to say that such proceedings could not have been brought in this 
Court. It was for that reason that the Court gave leave to amend, since 
the validity of S. 106 of, the Act of 1924 was the real question in issue, and 
though it could have been raised equally well in proceedings against a 
Cantonment Board, that would have involved an appeal to the High Court 
and, afterwards to this Court before the matter was finally settled. I have 
no doubt that it was competent for this Court to entertain a suit for a 
declaration that S. 106 of the Act of 1924 was wira vires. The Federal 
Court has'by S. 204 (1) of the Act an exclusive original jurisdiction in any 
dispute between the Governor-General in Council (or, after Federation, the 
Federation) and’ any Province, if and in so far as the dispute involves any 
question, whether of law or faci, on which the existence’or extent of a legal 
‘right depends. It is admitted that the legal right of the Province to have 
the fines now under discussion credited to provincial revenues and not to the 
Cantonment Funds depends upon the validity or otherwise of S. 106 of the 
Act of 1924. ‘The plaintiffs deny the validity of the section, the defendant 
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asserts it; and it seems to me that this is clearly a dispute involving a 
question on which the existence of a legal right depends. The question 
might, as I have said, have been raised in proceedings to which a Cantonment 
Board was itself a party; but it is convenient to all concerned that it should be 
disposed of in the proceedings now before the Court. A Cantonment Board 
is, it ig true, a corporation with statutory powers or duties of its own; but it 
is not an independent body and the Central Government exercises a consider- 
able measure of control over it, more indeed at the present time than it did 
before the Constitution Act came into force, as a reference to the adaptations 
and modifications which the Adaptation Order has made in the Act of 1924 
plainly shows. I think that in these circumstances the Governor-General 
in Council has a sufficient interest in the subject-matter of the challenged 
enactment to make it possible for us to entertain a suit against him at the 
instance of the plaintiffs for a declaration that the enactment is witira vires. 
It is undesirable that any attempt should be made to define what interest 
would be sufficient for this purpose; but I have no doubt that it is sufficient 
in the present case. If it be said, as indeed the Advocate-General of India 
argued, that a declaration granted against the Governor-General in Council 
would not be binding on any Cantonment Board, I can only say that I should 
be very greatly surprised if a subordinate statutory body disregarded a 
pronouncement of this Court and I should be even more surprised if the 
Central Government did not take all necessary steps to see that subordinate 
bodies over which it is able to exercise a substantial measure of control 
obeyed the law as laid down by this Court. I decline indeed to contemplate 
the possibility of any other state of things; and I draw attention to the 
observations of the Judicial Committee in the case of Fischer v. The Secretary 
of State for India in Council? 


There is one other matter on which it seems desirable that something 
should be said. The Advocate-General of India complained of the pleading 
which he was called upon to answer, and there was in my opinion substance 
in his criticisms. The rules with regard to pleadings which are to be found 
in O. 21 of the Federal Court Rules are to be strictly followed; and parti- 
cular attention should be given to r. 2, which provides that every pleading 
shall contain, and contain only, a statement in a concise form of material 
facts on which the party pleading relies, but not the evidence by which those 
facts are to be proved, nor any argumentative matter; and to r. 5, which 
provides that wherever the contents of any document are material, it shall be 
sufficient to state the effect thereof as briefly as possible, without setting out 
the whole or any part thereof, unless the precise words of the document or any 
part thereof are material. Adherence to these rules will enable the opposite 
party to know exactly what case he has to meet, will be of material assistance 
to the Court, and will tend to shorten proceedings by clarifying and defining 
the real issues in the case. 


The action will be dismissed and judgment entered for the Governor- 
General in Council, with costs. 
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Sulaiman, J.—In this suit the United Provinces claim against the 
Governor-General in Council a declaration of their alleged legal right to 
have all fines imposed and realized by the Criminal Courts for offences com- 
mitted within Cantonment areas credited to Provincial revenues and their 
right to recover and adjust all such sums so far credited since 1924. A 
further relief, on which the claim was really based, has been allowed to be 
added, that S. 106 of the Cantonments Act (Act II of 1924) was «lira 
vires. Under this section, a Cantonment Fund was formed to which were 
to be credited all fines recovered from persons convicted of certain offences 
committed within each Cantonment. The defendant although admitting the 
main facts does not admit that the United Provinces Government were 
entitled to fines before the new Act came into force or that they are now 
entitled to receive the fines disposed of by competent legislation. It is denied 
that S. 106 (c) was ultra vires. It is pleaded that the plaintiff has no 
cause of action against the defendant because the defendant never claimed 
the Cantonment Fund or any fines imposed or realised by Criminal Courts 
in Cantonment areas. It is also urged that the Federal Court has no juris- 
diction to entertain the present suit, so far as the two original reliefs are 
concerned. 


It appears that on 29th March, 1929, the Government of India (Army 
Department) agreed with the Government of the United Provinces that 
S. 106 (c) was sira vires and that the proceeds of magisterial fines must 
be credited to Provincial revenues and could go into the Cantonment Funds 
only in the form of a contribution from Provincial revenues. But 
this decision was apparently not fully put into effect. Subse- 
quently, in March, 1935, the Government of India, accepting the 
view of the Punjab Government, took up the attitude that S. 106 (c) was 
intra vires and would continue in operation for two years, Although the 
official correspondence that passed were admitted on behalf of the defendant, 
it is unnecessary to refer to them as it cannot possibly be suggested that a 
previous admission on a point of law is in any way binding on him. 

Jurisdictiion.—-Under S. 204 of the Government of India Act, 1935, the 
Federal Court, to the exclusion of any other Court, has original jurisdiction 
in any dispute between a Province and the Centre, if and in so far as the 
dispute involves any question (whether of law or fact) on which the exis- 
tence or extent of a legal right depends. The jurisdiction of the Court to 
entertain a suit in which such a dispute arises cannot be seriously denied; 
but whether that dispute involves any question on which the existence or 
extent of a legal right’ depends is quite another matter, which cannot be 
determined without going into the merits. 


So far as the claim of the United Provinces to recover the fines since the 
coming into force of the new Government of India Act is concerned, there 
can be no doubt that a question as to a legal right is involved, irrespective 
of the final decision whether that claim is well-founded or not. . But, as 
regards the position under the Act of 1919, it has been argued that inasmuch 
as a Province had no right to sue in any Court of law the claim for such 
fines cannot be regarded as being based on a legal- right.. The answer to 
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this question depends on what is meant by ‘legal right’, that is to say, whether 
it means a right recognised by law or enforceable in a Court of law. 

Legal Right—The learned Advocate-General of India has relied on the 
definition of the term ‘legal right’ as given by Dr. T. E. Holland in his 
Jurisprudence (13th Edition, p. 82) as, 

“If, irrespectively of his having, or not having, either the might, or moral right 
on his side, the power of the State will protect him in so carrying out his wishes, and 
will compel such acts or forbearances on the part of other people as may be necessary 
in order that his wishes may be so carried out, then he has a ‘legal right’ so to carry 
out his wishes,” 

But that very definition shows that the protection under ‘the power of 
the State’ would be sufficient, and remedy through a Court of law is not 
essential. John Austin in his Lectures on Jurisprudence (1929, Vol. I, 
Lect. XVI, p. 398) also remarked that, 

“A person has a right, when the law anthorizes him to exact from another an 
act or forbearance. The test of a right is that (independently of positive provision) 
the acts or forbearances enjomed are not incapable of being enforced civilly or in the 


way of civil action, ie., at the discretion or pleasure of the party towards whom they 
are to be done or observed.” 


The capability of its being enforced by action does not at all seem to 
be a necessary ingredient. Indeed, Sir John Salmond in his Jurisprudence 
(7th Edition, 1924, pp. 239-40) has definitely expressed the opinion that, 

“Although a legal right is commonly accompanied by the power of instituting 
legal proceedings for the enforcement of it, this is not invariably the case, and does 
not pertain to the essence of the conception.” 

According to him the term ‘legal right’ is, 

“used m a wider and laxer sense to include any legally recognised interest, 
whether it corresponds to a legal duty or not, and in this generic sense a legal right 
may be defined as any advantage or benefit which is in any manner conferred upon a 
person by a rule of law” (p. 246). 

That the enforceability by action cannot be a true test would become 
obvious from the familiar instance of a legal right not being extinguished 
and yet action on it being barred by prescription or lapse of time. A debt 
barred by time nevertheless exists and repayment of it is perfectly valid, even 
though it cannot be enforced by action in a Court of law. Numerous other 
instances of unenforceable legal rights can be mentioned like claims against 
Foreign States or Sovereigns, interests due on foreign bonds or claims for 
foreign lands, claims exceeding either the territorial or pecuniary jurisdiction 
of a Court. The term ‘legal right’ used in S. 204 obviously means right 
recognised by law and capable of being enforced by the power of a State, 
but not necessarily in a Court of law. It is a right of a party recognised 
and protected by a rule of law, the violation of which would be a legal 
wrong done to his interest and respect for which is a legal duty, 
even though no action may actually lie. The only ingredients seem to be a 
legal recognition and a legal protection. The mere fact that under the 
previous Act the Provincial Governments were subordinate administrations 
under the control of the Central Government and could only have made a 
representation to the Governor-General in Council or the Secretary of State, 
would not be sufficient in itself for holding that the former. could not possibly 
possess any ‘legal rights’ at all against the Central Government, even in 
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respect of rights conferred upon them by the provisions of the Act or the 
rules made thereunder. 

In the “Alexander’’t where formerly there was no remedy at 
Common Law in respect of necessaries furnished to a foreign 
ship, but a new Statute gave such jurisdiction, it was held that 
as the Act was a remedial measure, it governed even cases where 
the cause of action had arisen before the Act came into force.. Dr. 
Lushington observed: 

“I am not aware of any principle or decision which establishes the doctrine, 
that where a statute affords a new mode of suing, the cause of action must necessarily 
arise subsequently to the period when the statute comes into operation. On the 
contrary, where a statute creates a new jurisdiction, the new jurisdiction, I apprehend, 
takes up all past cases, and there is not the slightest injustice in this; for although the 
circumstances may have occurred prior to the passing of the statute, the suit or action 
may have been commenced subsequently.” 

And so if a “legal right” really existed under the old Act, S. 204 of the 
new Act would not be inapplicable merely because the right related to an 
earlier period. 

Cause of Acton,—But it has not been suggested that the Governor- 
General in Council, who has been sued, received the fines as to which a 
declaration has been sought. The Cantonments Act (II of 1924), 
consolidating and amending the previous law relating to the administration 
of Cantonments, came into force on the 1st May, 1924. Under S. 11 every 
Cantonment Board is a body corporate having perpetual succession and with 
power to acquire and hold property and to sue and be sued by its name. 
Under S. 60 it has power to impose taxes. Under S. 106 in every Canton- 
ment, a Cantonment Fund has to be formed to which certain specified sums 
have to be credited. Under S. 107 (3) a Board has authority to invest the 
funds and also to dispose of such investments or vary them for others of a 
like nature. Under S. 108 the properties acquired, provided or maintained 
by a Board vest in it and belong to it and are under its direction, management 
and control. Under S. 109 the Cantonment Fund and all properties vested 
in a Board are to be applied for the purposes specified. 

It follows that the amounts of the fines which had been credited to the 
Cantonment funds were under the control of Cantonment Boards and have 
been disbursed by them. The Cantonment Boards have not been made 
defendants in this suit and no relief is claimed against them. Had Canton- 
ment Boards been made parties, they would have been entitled to claim 
protection under S. 272 and also to ask for notice required by S. 273. If 
the United Provinces desired to get a declaration of their right to recover 
the fines from the Cantonment Boards and claim adjustments, they could have 
sued the Boards directly in the Provincial Courts, as to which S. 204 would 
have been inapplicable. The two reliefs originally asked for by the United 
Provinces should have been claimed against the Cantonment Boards which 
are in every sense boards of a local Self-Government in Cantonment areas, 
and those reliefs should not, in reality, be directed against the Governor- 
General in Council. 
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But under the amended S. 79 (a), C.P.C., in the case of a suit against 
the Central Government, the Governor-General in Council is the authority 
to be named as defendant. The Central Government has certainly been 
disputing the claim of the plaintiff and maintaining the validity of S. 706 (c), 
and the Governor-General in Council may have issued directions under 
S. 106 (c) (vi) and has made rules under S. 111, which would have to be 
modified if the section were found to be ultra vires. There is thus a dispute 
between the parties within the meaning of S. 204. But the utmost that the 
United Provinces can, in the absence of the Cantonment Boards, claim 
against the Governor-General in Council is a declaration as to the invalidity 
of that section. 

Legislative Power.—Under S. 45 of the Act of 1919, every Local Gov- 
ernment had to obey the orders of the Governor-General in Council and was 
under his superintendence, direction and control. The powers of a local 
legislature were limited by S. 80-A. Under S. 65 (1) (a) the Indian Legis- 
lature had a general power to make ‘laws for all persons, for all Courts, and 
for all places and things within British India’, This power was conferred 
in the widest terms and would be comprehensive, unless there was some other 
obstacle in the way of exercising it. S. 84 (2) also laid down that, 

“nothing in the Government of India Act or in any rule made thereunder should 
be construed as diminishing in any respect the powers of the Indian Legislature as 
laid down in S. 65”. 

It further provided that, 

“the validity of any Act of the Indian Legislature should not be open to question 
in any legal proceedings on the ground that the Act affected a Provincial subject.” 

Thus, so long as the Act remained in force the power of the Indian Legis- 
lature was almost supreme. Under S. 72-D (3) (i) expenditure of 
which the amount was prescribed by or under any law did not require to be 
submitted to the local Council. The language of S. 84 (2) was, however, not 
so wide as it might have been. In the first place, the sub-section did not say that 
nothing should diminish the powers; it merely said that nothing should be 
construed as diminishing the powers. Again, it did not say that an Act of 
the Indian Legislature shall not be invalid on the ground that it affected a 
Provincial subject; it merely said that the validity of any such Act shall not 
‘be open to question in any legal proceedings. Ss. 65 and 84 read together 
‘subordinated the other provisions of the Act and the rules made thereunder 
to the power of the Indian Legislature. On the other hand, S. 129-A (1) 
laid down specially that the rules made by the Governor-General in Council, 
with the sanction of the Secretary of State in Council, should not be subject 
to repeal or alteration by the Indian Legislature. This latter provision would 
‘mean that the Indian Legislature had no power to repeal or alter any such 
tule, and would have apparently come into conflict with the general provi- 
sions of S. 65 (if they had stood by themselves unless they were interpreted 
as being mutually exclusive, one referring to the specific rules made for the 
purposes mentioned in sections like S. 45 and the other dealing with legis- 
lation regarding persons, Courts, places and things. While the old Act was 
in force Courts were undoubtedly debarred under S. 84 (2) from construing 
S. 120-A so as to diminish the power of'the Indian Legislature, and the 
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validity of an Indian Act could not be questioned in a Court of Law. The 
classification of subjects under the rules was therefore bound to be construed 
so as not to come into conflict with any Central legislation. But S. 84 is no 
longer in force and the bar imposed by it has now been removed. Stil, 
every endeavout should be made to interpret the classification as being 
subject to all such legislation. If, however, a conflict be inevitable, even 
then, reading the three sections together the conclusion is, on the whole, 
irresistible that the Indian Legislature prior to April, 1937, possessed full 
power of making laws, including matters which by implication might even 
be contrary to the rules. In this view the validity of S. 106 (c) of the 
Cantonments Act cannot at all be disputed. 

The Devolution Rules—I am further of the opinion that on a proper 
interpretation of the Devolution Rules themselves they did not in any way 
invalidate the aforesaid section, as it did not at all effect a repeal or alteration 
of the rules. 

Under S. 45-A (1) (b) of the Government of India Act, 1919, provi- 
sion could be made by rules under the Act for the classification of subjects, 
the devolution of authority in respect of provincial subjects to local Govern- 
ments and the allocation of revenues or other moneys to those Governments. 
S. 129-A provided that the rules made under the Act should not be subject 
to repeal or alteration by the Indian Legislature or by any local legislature. 
Devolution rules were framed by the Governor-General in Council with the 
sanction of the Secretary of State in Council under S. 45-A. Under r. 3 (1) 
functions were classified as Central and Provincial subjects in accordance 
with the lists in Schedule I. Under sub-r. (2) any matter which was included 
in the list of Provincial subjects, Part IT of Schedule I, was, to the extent 
of such inclusion, excluded from any Central subject of which, but for such 
inclusion it would form part. Under r. 4 where any doubt arose as to 
whether a particular matter did or did not relate to a Provincial subject, the 
Governor-General in Council was to decide the matter finally. Under r. 14 
(1) (b) the sources of revenue allocated to the local Government included 
receipts accruing in respect of Provincial subjects. 

Schedule I, Part I, contained the Central subjects and No. 1 (b) 
included Cantonments; No. 30 was Criminal Law including Criminal Pro- 
cedure, and No. 47 comprised all other matters not included among Provincial 
subjects. Part II contained the Provincial subjects and included serial 
No. 17 in the following terms:— 

“Administration of Justice, including constitution, powers, maintenance and 
organisation of Courts of civil and criminal jurisdiction within the province; subject 
to legislation by the Indian Legislature as regards High Courts, Chief Courts, and 
Courts of Judicial Commissioners, and any Courts of criminal jurisdiction.” 

Serial No. 50 was as follows :— 


“Imposition by legislation of punishments by fine, penalty, or umprisonment for 
enforcing any law of the Province relating to any Provincial subject; subject to 
legislation by the Indian Legislature in the case of any subject in respect of which 
such a limitation is imposed under these rules :” 

It is thus clear that on the one hand Cantonments were a Central subjéct 
and so were Criminal Law and Procedure ag also all other matters not. 
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included among Provincial subjects. On the other hand, Administration of 
Justice was a Provincial subject and in express terms it included constitution, 
powers, maintenance and organisation of civil and criminal Courts; but this 
was subject to legislation by the Indian Legislature ‘as regards Courts’ of 
criminal jurisdiction and High Courts but not other matters. It is also 
clear that imposition of fine for enforcing any law of the Province relating to 
any Provincial subject was specifically assigned to the Provinces; but even 
this was subject to legislation by the Indian Legislature in the case of any 
subject in respect of which such a limitation was imposed under the rules. 
It is equally clear that the lists did not specifically refer to fines imposed 
under Central laws much less did they specifically mention fines realised 
under such laws within Cantonments. The question is whether they came 
under I (1-6), I, (30) or I, (47), or else II, (17). 


Cantonments —Cantonments were no doubt assigned to the Centre, 
while Administration of Justice to the Provinces. But it cannot be said that 
Cantonments with their entire administration were expressly excepted and 
the Administration of Justice did not extend to such areas. The Govern- 
ment of India themselves had not taken this view as they handed over the 
Administration of Justice in Cantonment areas to the Provinces. Had 
Administration of Justice not been specially assigned to the Provinces, the 
subject “Cantonments” would have included such administration. But under 
r. 3 (2) the Administration of Justice in Cantonments, which would other- 
wise have formed part of the subject “Cantonments” must be deemed to be 
excluded from it, owing to its inclusion in the Provincial list. This rule as 
to over-lapping gave predominance to the Provincial subjects. If Admini- 
stration of Justice were to be confined to areas outside Cantonments, there 
would still be a curtailment of that power. The scope of the Administration 
of Justice must therefore extend to Cantonments also just as to other areas. 
It is accordingly not possible to hold that Cantonments were wholly outside 
the jurisdiction of the Provinces. 


Administration of Justice—The Administration of Justice refers to the 
constitution, powers, maintenance and organisation of Courts as also akin 
matters, and may not necessarily include the appropriation of all fines realised 
under Central legislation, even though Serial No. 17 made this Provincial 
power subject to Central legislation only ‘as regards Courts’ of criminal 
jurisdiction. That the expression “Administration of Justice’ did not 
include “Imposition of fines, etc.,” follows from the fact that such an 
imposition was mentioned separately under serial No. 50 as a distinct and 
independent subject. The two must therefore form separate and not over- 
lapping categories. The remarks of their Lordships of the Privy Council 
in P. V. Valis v. J. Langlois, may well be quoted in this connection: 

“But one thing at least is clear that those words (ie, administration of justice) 
do not point expressly or by any necessary implication to the particular subject of 
election petitions; and when we find in the same Act another clause which deals 
expressly with those petitions there is not the smallest difficulty in taking the two 
clauses together and placing upon them both a consistent- construction.” 


ont 
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If. Administration of Justice had been intended to include imposition 
of fines as well,. there would have been no necessity for mentioning such 
imposition under a separate head and confining it to the enforcement of 
Provincial laws only. The imposition of fines under Criminal legislation 
of the Centre would more appropriately come under the category “Criminal 
Law and Procedure” and not “Administration of Justice’. If so directed 
by Central legislation, the fines when realized would be receipts accruing in 
respect of Criminal Law and Procedure, and not receipts accruing in respect 
of Administration of Justice. 


Criminal legislation—When a Legislature can declare certain acts or 
omissions as criminal offences, and has power to prohibit them, it must 
necessarily possess authority to enforce the observance of its prohibitions 
by the imposition of criminal sanctions or penalties for disobedience, other- 
wise this, power would be wholly abortive. With the power to prohibit an 
Act, there must co-exist the incidental power to impose punishment for the 
violation of such a prohibition. 


The subject Criminal Law including Criminal Procedure is obviously 
used in its general and wide sense so as to occupy the entire field except what 
has been excepted and carved out of it in Part II. As the language used 
in the Devolution Rules is. very similar to that employed in the Canadian 
Constitution (S. 92 No. 27 and S. 92 No. 14), the words, which Lord 
Herschell is reported to have used in 4. G. for Ontario v. A. G. for the 
Dominion and Lefroy; Canada’s Federal System (1913), p. 320, are equally 
applicable: 

“Tt is all the criminal law in ‘the widest and fullest sense, except that part of it 
which is necessary for the purpose of enforcing, whether by fine, penalty or imprison- 
ment, any of the laws validly made under the 16 clauses under which laws are to be 
made by the Provincial Government.” 

Again, it was observed in 4. G. for Ontario v. Hamilton Street Rathvay 
Co.,? that, 

“Tt is therefore the criminal law m its widest sense that is reserved. . . . 
The fact that from the Criminal Law generally there is one exception . . . renders 
it more clear, if anything were necessary to render it more clear, that with that 
exception the criminal law in its widest sense is reserved over the exclusive authority 
of the Dominion Parliament.” 


In Bradlaugh'v. Clarke*, the Earl of Selborne stated that it was known 


to be 


“the Law that every wnappropriated penalty goes to the King, and that a com- 
ton imfdrmer cannot have any right to, or interest in, a penalty imposed by a 
public statute unless it is given to him either ected or by a just and feamcnbie 
implication from the words which the Legislature has used.” 


In the Toronto Chy Corporation v. The King‘, S. 1036 of the Criminal 
Code of Canada had provided that fines imposed in the Province of Ontario 
should be paid over to’ the Municipal or local authority. Their Lordships 
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of the Privy Council upholding- the validity, of the provision laid down at 
p. 104: 

“In the case of fines, it is only those which are ‘unappropnated’ which belong 
to the Crown, ie., those the disposition of which has not been by competent authority 
otherwise directed. The criminal law provides many instances in which fines imposed 
for particular crimes or offences are directed to be paid over to named persons or 
institutions, for example, to a common informer. The motive may be either the 
encouragement of the detection and prosecution of crime or the recognition of the 
special claim of a particular institution or object to the benefit of this source of revenue. 
In so far as the legislature directs the special application of fines the prerogative right 
to fines is abrogated. . . . It has always been regarded as within the scope of 
criminal legislation to make provision for the disposal of penalties inflicted, as innumer- 
able instances show, and the power to do so is, if not essential, at least incidental, to 
the power to legislate on criminal matters for it may well go to the efficacy of such 
legislation. If the power or direct the mamner of application of penalties were to be 
dissociated from the power to create such penalties and were to be lodged in another 
authority, it is easy to see how penal legislation might seriously be affected, if not 
stultified.” 

In deciding the case their Lordships proceeded upon 

“the general principle that any prerogative right to fines which as a orly 
passed from the Province of Canada to the Province of Ontario at the Union was a 
right only to such fines as might not be otherwise appropriated by the Dominion 
Parliament in the exercise of its exclusive right to legislate on all matters coming 
within the criminal law” (p. 105). 

This view was expressed even assuming without deciding that the 

“royalties” assigned to the Provinces included fines imposed for infraction 

of the Criminal Law. The same remarks apply to the present case, even if 
fines were included in the Administration of Justice. 


If Criminal Law prohibiting certain acts or omissions must necessarily 
include imposition of penalty and fine for enforcing such prohibitions, then 
Criminal. Procedure must necessarily include the method of exacting such 
penalties and fines and realising such fines. The Code of Criminal Procedure 
(V of 1898) with subsequent amendments provides for the method of 
recovering fines. Under S. 33 imprisonment can be awarded in default of 
payment of fine. If the fine is not paid, the Court under S. 386 can either 
(a) issue a warrant for levy of the amount by attachment and sale of the 
offender’s movable property or (b) issue a warrant to the Collector autho- 
rising him to realise the amount by execution according to civil’ process 
against his movable or immovable property. Rules can be made by the 
Local Government regarding the first case, while warrant in the second case 
is deemed to be a civil decree and is executable as such. Under S. 388 the 
Court has power to allow time for payment of the fine. By S. 545 a Criminal 
Court is authorised to order the whole or any part of the finé ‘recovered to 
be applied (a) in defraying expenses properly incurred in the prosecution, 
(b) in payment of compensation for loss or injury, and (c) for compensating 
a bona fide purchaser when the property is restored to the person entitled. 
Thus Criminal Law and Procedure cover the entire field of ceauu crimes 
imposing penalties and realising fines. 

Imposition of fine for enforcing ,any law of the Province had been 
specifically mentioned, and assigned to the Provinces, but imposition of fing 
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under a Criminal Law of the Centre had not been separately mentioned at 
all. Such imposition must therefore fall under the general category of 
Criminal Law and Procedure and be assigned to the Centre. Fines imposed 
for convictions under such law and directed to be applied in a specified way 
would, when realised, be receipts accruing in respect of such Criminal Law 
and Procedure and not in respect of Administration of Justice. Not being 
receipts accruing in respect of a Provincial subject, they could not be 
allocated to the Local Government as sources of Provincial revenues. Of 
course, any surplus, the expenditure of which had not been prescribed by a 
competent authority, would remain as part of the Provincial revenues. 

Present position.—S. 292 of the present Act in express terms lays down 
that all the existing law in force in British India shall continue in force in 
British India until altered or repealed or amended by a competent Legislature 
or other competent authority. 


Under the India and Burma (Transitory Provisions) Order, 1937, 
para. 4 (a), any tax, fine, penalty, or other sum of whatever nature required 
by or under any law as in force immediately before the commencement of 
Part III of the India Act to be credited to any local fund or other fund shall 
during the two financial years next following continue to be so credited and 
shall not durjng those years be deemed to be part of the revenues of the 
Province. This paragraph would apply to the fines credited to the Canton- 
ment funds as S. 106 (c) was “a law in force’. The section being intra 
vires, the provisions of the paragraph would be applicable, and such fines 
credited to the Cantonment Fimd must be deemed not to form part of the 
revenues of the United Provinces at all, and must continue to be so credited 
till the 31st of March, 1939. Ú 


In the new Government of India Act, the Seventh Schedule contains 
both Federal and Provincial Legislative lists as well as a concurrent Legis- 
lative list. In the first List, No. 2, only Local Self-Government in cantonment 
areas (not being cantonment areas of Indian State troops), the regulation of 
house accommodation in such areas, and within British India, the delimitation 
of such areas are now assigned to the Federation, and not the whole subject 
of Cantonments. In List II, No. 1, the Administration of Justice and consti- 
tution and organisation of Provincial Courts have been assigned to the 
Provinces. Jurisdiction and powers of Courts with respect to matters 
contained in List II, are assigned separately under No. 2. Again, the whole 
subject of Criminal Law has not been assigned exclusively to the Federation. 
Offences against laws with respect to all the matters in the first two lists are 
assigned to the Federation and the Provinces, respectively, and Criminal Law 
excluding stich offences, along with Criminal Procedure has been put in the 
Concurrent List. Instead of a provision as to the allocation of receipts 
accruing in respect of particular subjects, we now have S. 136 under which 
the revenues of the Federation include all revenues and public moneys raised 
or received by the Federation; and the revenues of the Province include all 
revenues and public moneys raised or received by a Province. The transi- 
tional provisions in S. 313 (3) (b) are on the same lines. Imposition of 
fine, penalty or imprisonment for enforcing any law is not separately men- 
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tioned and is obviously covered by the category “Offences against laws” and 
by the general category in the concurrent Legislative list “Criminal Law”. 
The clause permitting, ‘expenditure of which the amount is prescribed by 
or under any Jaw’ which occurred in the old S. 72-D (3) (š) has been 
omitted from the corresponding S. 78 in the new Act. 


But as S. 106 (c) has in fact been deleted under the Government of 
India (Adaptation of Indian Laws) Order, 1937, and from ist April, 1939, 
all such fines will be credited to the Provincial revenues, it is unnecessary to 
consider the propriety of the deletion. Of course, under S. 292, the provision 
would remain in force if not deleted. 


I agree that the whole suit should be dismissed with costs. 


Voradachariar, J.—I agree that the suit must be dismissed with costs. 
As the material facts and the relevant provisions of law have been set out in 
the judgments which have just been delivered, I shall state my reasons very 
briefly. 

In view of our conclusion that the suit fails on the merits, the objections 
taken on behalf of the Government of India to the maintainability of the 
suit do not call for more than a brief notice. The maintainability of the 
suit was objected to on two grounds: (1) that the case did not involve a 
dispute of the kind contemplated by S. 204 of the Government of India Act, 
1935, and (2) that the Government of India was not the party against whom 
the plaintiff was entitled to claim the reliefs prayed for in the plaint. 


To take the second objection first, it must be conceded that there was 
considerable force in it so far as the reliefs originally prayed for were con- 
cerned, because the Government of India did not collect or receive any portion 
of the fines to which the suit relates. But after the addition of the prayer 
for a declaration that S. 106 (c) of the Cantonments Act, 1924, was stra 
vires the Central Legislature, the learned counsel for the defendant recognised 
that this objection lost its force. It cannot be denied that the Government 
of India to whom the administration of cantonments has been entrusted has 
maintained and does continue to maintain that S. 106 (c) of the Cantonments 
Act was valid and on this footing has disputed the plaintiff's claim to credit 
the fines in question to Provincial revenues. This is certainly sufficient to 
entitle the plaintiff to ask for the declaration now prayed for, as against the 
Government of India, The absence of the Cantonment Boards from the 
array of parties is, for the reasons given by My Lord, immaterial so far as 
the prayer for declaratory relief is concerned. 

In connection with the first objection, the learned Advocate-General of 
India had to draw a distinction between the position as it was prior to 1937 
(when Part III of the Government of India Act of 1935 came into force) 
and the position of affairs subsequent to 1937; and his contention was based 
on the relative position of the United Provinces administration and the Gov- 
ernment of India during the earlier period. I did not understand the learned 
counsel for the defendant to contend, or at any rate he did not seriously 
maintain, that even if there had been in existence a “legal right”, the mere 
absence of a remedy or of a tribunal before which the person ‘entitled to the 
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right could have claimed relief would justify the dismissal of a suit instituted 
before a tribunal which has admittedly been brought into existence by the 
Act of 1935. The decision in The ‘Alexander’, is authority for the 
proposition that a person to whom a right had accrued might avail himself of 
a remedy which was given by a statute enacted subsequent to the date of 
the accrual of the right. The contention of the learned counsel was that 
prior to 1937 the Government of the United Provinces had no “legal right” 
which could be said to have been infringed or which it could not seek to 
vindicate with the aid of the procedure provided for by S. 204 of the Act of 
1935. This contention as to the absence of a “legal right” he sought to 
support by two arguments: (1) that the original absence of a remedy at law 
implied the non-existence of a legal right, and (2) that during the antecedent 
period, the Government of the United Provinces and the Government of India 
were not two independent legal entities or juristic persons with reference to 
whom it could be predicated that the one had a right as against the other. 


As to the first of the two arguments just referred to, I agree with my 
learned brother that the non-existence of a remedy at law is not a conclusive 
test against the existence of a “legal right” and that on the true construction 
of S. 204 of the Government of India Act, this Court has only to see whether 
there was a right recognisable by law and not one enforceable in a Court of 
Law. The second argument seems to me, however, to be more substantial. 
As explained in Holland’s Jurisprudence (Chapter VIIT), the conception of 
a “legal right” involves the existence of at least two persons, that is, the person 
entitled and the person obliged to do or forbear—to borrow the phraseology 
of Holland, “the person of inherence” and “the person of incidence”. It 
was rightly maintained by the learned Advocate-General of India that prior 
to the coming into force of the new Constitution, all rights and liabilities 
pertaining to the Government of India or to the Governments of the Pro- 
vinces had to be enforced only by or against the Secretary of State for 
India and that the Governments of the Provinces were only subordinate 
administrations bound to carry out the directions of the Central Government 
and of the Secretary of State. On this basis, it will not be reasonable to 
treat the Government of the United Provinces as having legal rights against 
the Government of India. But the learned counsel had to concede that in 
this respect, the position had become different, under the new Constitution ; 
and in the view that even after the coming into force of the new Constitution, 
the Government of India has been taking up an attitude which entitles the 
Government of the United Provinces to claim the declaratory relief now 
prayed for, this objection, based upon the antecedent state of things, is not 
fatal to the maintenance of the suit so far as it relates to the declaratory 
relief. 

Dealing with the merits, I would like to state at the outset that though 
the plaint challenged the validity of all the six sub-clauses comprised in 
clause (c) of S. 106 of the Cantonments Act of 1924, the learned counsel 
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for the plaintiff recognised in the course of the argument that 
the contention was untenable at least in respect of sub-cls. (i) 
and (v). As the benefit of the “Devolution Rules” could be 
claimed by the plaintiff only in respect of items not otherwise 
validly disposed of, he had to admit that there could be no basis for the 
contention of witira vires in cases in which by legislation in force even prior 
to the Devolution Rules or by the express provisions of the very enactment 
which created particular offences, there was a direction to credit to the 
Cantonment Fund the fines realised in particular classes of cases. Even as 
regards items enumerated in the other sub-clauses, the contention that the 
provision was «lira vires fails on two grounds: (4) that the very provision 
on which the plaintiffs claim is based, namely, the language of item 17 in 
the list of Provincial subjects appended to the Devolution Rules, reserves 
“legislation by the Indian Legislature as regards . . . any Courts of 
criminal jurisdiction”, and (#) that in any view as to the inter-relation of 
the various items in the two parts of that Schedule (Central and Provincial) 
the competency of the Indian Legislature to make laws within the limits 
prescribed by S. 65 of the Government of India Act of 1919 is placed beyond 
doubt by S. 84 (2) of that Act. 


The learned counsel for the plaintiff attempted to read the reservation 
in the concluding part of item 17 in the list of Provincial subjects as limited 
to “constitution, powers, maintenance and organization of Courts”, the words 
immediately preceding the reservation, and as not qualifying the whole item 
opening with the words “administration of justice’. Apart from the diff; 
culty created by the punctuation in the way of so reading the words of reser- 
vation, this does not seem to me to be a natural reading of the item taken 
as a whole. It is only when full effect is given to the reservation of the 
Indian Legislature’s power in this item that due effect will be given to the 
inclusion of “criminal law including criminal procedure”, as item 30 in the 
list of central subjects. Item 41 in the central list is the corollary to the 
reservations made in various items of the Provincial list in respect of the 
power of the Central Legislature to deal with matters included in the 
provincial list. 

Item 50 in the provincial list does not seem to me to throw any light 
on the point now under consideration. It relates only to legislation by the 
Provincial Legislatures including the power to prescribe penalties, and among 
them “fines”. The insertion of an express power in this behalf cannot be 
held to suggest or preclude by any kind of implication any inference as to 
the right to collect or appropriate fines prescribed by existing enactments of 
the Provincial Legislature or by enactments of the Central Legislature. It 
has not been disputed by the learned Advocate-General of India that, in the 
ordinary course, the power to collect fines imposed on conviction would have 
passed to the Provincial Government under the head of “administration of 
justice” (item 17). It is the reservation of the power of the Central Legis- 
lature in that very article, so far as Courts of criminal jurisdiction are con- 
cerned, that enables the Central Legislature to deal with fines which would 
otherwise have passed under that article. The decision of the Judicial Com- 
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mittee in Toronto City C orporation v. The King’, is authority for the pro- 
position that a power to legislate in respect of criminal law and criminal 
procedure includes a power to prescribe the destination of the fines realised 
in the course of the administration of criminal justice. 


As I have already observed, a second answer to the plaintiffs conten- 
tion is furnished by S. 84 (2) of the Government of India Act of 1919 
which in terms provided that nothing in that Act or in any rule made 
thereunder should be construed as diminishing in any respect the powers 
of the Indian Legislature as laid down in S. 65 of the Act. The apparent 
conflict between this provision and S. 129-A of the Act can be avoided by 
reading S. 129-A in the manner suggested by my Lord. As explained in 
his judgment, and in paragraphs 141 to 143 of the Statutory Commission’s 
Report, the distribution of functions between the Central and Provincial 
Governments and Legislatures by the Devolution Rules was introduced by 
the Act of 1919 only as a matter of practical and administrative arrange- 
ment, the Central Legislature nevertheless remaining “theoretically entitled 
to legislate over the whole field.” Having regard to the formalities to be 
gone through before any proposal could become law in this country, there 
was nothing illogical in Parliament assuming that notwithstanding the 
theoretical continuance of the full powers of the Central Legislature, it would 
not attempt to change the Devolution Rules in contravention of S, 129-A of 
the Act. 


The learned counsel for the plaintiff attempted to press into his service 
a suggestion thrown out by my learned brother in the course of the argument 
to the effect that the words “nothing in this Act . . . shall be construed 
as limiting” in S. 84 (2) may not suffice to effectuate a real continuance of 
the full power of the Indian Legislature, but only prevent the Court from 
construing the Act in such a way as to invalidate any Act passed by the 
Central Legislature. On this assumption, it was suggested that on the 
repeal of the Act of 1919, the restraint thus imposed on the Court must be 
held to have disappeared and that the Court must now construe the Act 
according to the natural meaning of the words used. In support of this 
argument, reliance was placed on the latter portion of S. &, cl. (2), which 
in terms precludes the question of wtra vires being raised in any legal pro- 
ceeding. This does not seem to me to be a proper interpretation of the 
language of the clause. When an enactment states that nothing therein 
shall be construed as having a particular effect, it does not seem to me right 
to interpret that provision merely as prohibiting a Court from placing a 
particular construction on the enactment. It is the method usually adopted 
for declaring that even if on account of the imperfections of language the 
words found in the enactment should seem to suggest a particular meaning, 
such was not the true intention of the Legislature. The latter part’ of 
S. 84 (2) cannot, in my opinion, be used to limit the significance of the 
earlier words, because the latter part relates not only to Acts of the Central 
Legislature but also to Acts of the Local Legislature, whereas the earlier 
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portion relates only to Acts of the Indian Legislature. It follows that not- 
withstanding the Devolution Rules framed under the Government of India 
Act of 1919, the Indian Legislature was competent to enact S. 106 (c) of 
the Cantonments Act of 1924, 
Suit dismissed. 
K.S. ae 
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Gwyer, C.J.—I have had the opportunity of reading the judgment 
prepared by my brother Varadachariar and I find myself so completely in 
agreement with it that I think it unnecessary to deliver a separate judgment 
of my own. I will only add, since the question of jurisdiction has been 
mentioned, that I have no doubt that this Court has jurisdiction i in criminal 
as well as civil cases. It would indeed be very surprising if it were other- 
wise, since it has been in the criminal courts that many of the great consti- 
tutional questions of the past have been determined; and in my opinion the 
words “judgment, ‘decree or final order” ought to receive no narrow inter- 
pretation. 


I concur with my brethren in holding that the appeal should be allowed 
as regards the charge under S. 477-A of the Indian Penal Code and dis- 
missed as regards the charge under S. 409. 


Sulaiman, J.—-The facts of this case are fully given in the judgment 
to be delivered by my brother Varadachariar. Although no objection had 
been raised by learned counsel to the maintainability of this appeal, I had 
expressed a doubt regarding it in the course of the hearing. The question 
being one of jurisdiction, I feel that I should not ignore it. 


_ Criminal Jurisdiction —The first question is whether a criminal appeal 
at all lies to the Federal Court. The mere fact that the Federal Court has 
framed rules for such appeals is not by itself conclusive. The doubt is 
created ‘by'thé observations made by their Lordships of the Privy Council in 
the somewhat analogous case of Chung Chuck v. The King? In that case 
the decision turned on the interpretation of r. 2 of the Order in Council, 
dated the 23rd January, 1911. Under that rule an appeal lay as of right 
from any final judgment of the Court, and at the discretion of the Court 
from any other judgment. Rule 1 defined “judgment” as including “decree, 
order, sentence or decisien”. Their Lordships pointed out that although the 
word “sentence’ is appropriate to some procedure in criminal law and is 
chiefly heard in criminal trials, there is a great difference between a con- 
viction and a sentence and it would be very strange if there were an appeal 
against sentence and not against convictron; the word ‘sentence’ is a well- 
known word in common law and it is not applied so as to give the right to 
appeal in criminal cases. The word ‘decision’ if it stood alone may em- 
brace matters of both civil and criminal laws but the word is not used alone 
here. One cannot take one word out of this Order and say that it may 
include criminal law; one must look at the whole of the Order in Council. 
Now r. 2 (a). certainly referred to civil matters and for purposes of an 
appeal fixed a value for the subject-matter of the suit, and r. 2 (b) began 
with the words “subject to the provisions of these rules”. Their Lordships 
thought that the word “other” refers and relates back to the same sort of 
judgment as those which are referred to in r. 2 (a), that is to say, a judgment 
where the matter in dispute amounts to or involves some claim to property. 
Other provisions of the order related to subject-matters and did not appear 
to include criminal matters. In particular, there was provision for “stay 
of execution” which was entirely appropriate in a civil case and was not so 
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appropriate if a criminal case; nor was there any provision made for a man 
who had been sent to prison. Their Lordships accordingly held that the 
words were not wide enough to include a criminal judgment. 

Some of these considerations are applicable to the provisions of the 
Government of India Act as well. S. 205 (1) refers to an appeal from ‘any 
judgment, decree or final order’. It does not even use the word ‘decision’ 
much less ‘sentence’. Judgment, decree or final order taken together are 
words commonly used in the Code of Civil Procedure where judgment is 
followed by a decree or final order. The words ‘final order’ are still more 
appropriate in a civil case where a clear distinction exists between a final 
order and an interlocutory order. There is no other provision in this 
part of the Act which would suggest that criminal cases are included. 
Indeed. S. 206 specifically speaks of ‘civil cases’. When providing an appeal 
to His Majesty in Council from the Federal Court the words ‘decision’ and 
‘judgment’ are used in S. 208. , Section 209 (1) again uses the words ‘judg- 
ment, decree or order’ which is substituted for that of. the High Court. 
Sub-S. (3) refers to ‘a stay of execution’ and does not refer to granting bail 
or releasing accused person from custody. The criminal jurisdiction of the 
Federal Court is mentioned in S. 210 (2) but only’ as regards punishment 
of any contempt of Court. 


On the other hand, it cannot be doubted that the words ‘judgment and 
final order’ in themselves are certainly wide and can include a criminal judg- 
ment and a criminal order. Although S. 206 is confined to ‘civil cases’, 
S. 205 has no such restriction. Similarly the words ‘judgment or order’ 
in S. 209 are also wide enough. Sub-S. (3) can be made applicable to 
a criminal case before the accused is actually sent to prison. The realiza- 
tion of fine or sending him to prison or the carrying out of a sentence of 
whipping or death can certainly be postponed if a stay of execution is ordered. 
Section 210 refers to all courts in British India. These may well include 
not only civil but also criminal courts. 


The main object of the establishment of the Federal Court is to get 
decided substantial questions of law as to the interpretation of this Act 
or any Order in Council made thereunder, so as to introduce uniformity 
throughout India. Section 270 which contains an indemnity for past acts 
to government servants prevents criminal proceedings from being instituted 
against a government servant under certain conditions. The question whe- 
ther the continuance of the criminal proceedings would or would not be 
contrary to the express provisions of this section can arise only in a 
criminal case. If a criminal case in which such a question arises is not 
allowed to be brought up to the Federal Court at all, the Federal Court 
can never be called upon to interpret this particular section. The Privy 
Council may not grant special leave to appeal unless it be shown that by a 
disregard of the forms of legal process or by some violation of the prin- 
ciples of natural justice, or otherwise, substantial and grave injustice has 
been done. (In re Abraham Malory Dilles*) in in’ the 
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Seventh Schedule contaihing the Legislative lists there may, as 
is often common, be penalties prescribed in various legislations 
‘for breach of conditions laid down therein, the validity of which 
may be challenged only in a criminal case. The validity of the criminal 
legislations themselves may be challenged only in criminal courts. All 
such matters would be outside the jurisdiction of the Federal Court if no 
criminal case is allowed to be brought before it. But there ia no in- 
herent right of appeal to a higher tribunal, the right being only a creature 
of statute. The question is not free from doubt, but I am prepared to 
assume for the purposes of this case that the words ‘judgment or fmal 
order’ in the section apply to criminal cases as wel. But the further 
question still remains whether the order of remand was a ‘judgment’ or 
‘final order’. 


Judgment.—In the Indian Code of Civil Procedure judgment is quite 
separate and distinct from decree. Under S. 2 (9) judgment means the 
statement given by the Judge of the grounds of a decree or order; the 
judgment is merely the statement of the grounds, but must have been 
given in a case in which a decree or order exists. If in the expression 
‘judgment, decree or final order’ in a civil case the word ‘judgment’ were 
to have the Indian sense, then it will mean the statement of the grounds 
in a case where either a decree or a final order exists and not in any other 
case, as appeal from a judgment standing by itself would have no meaning. 
Appeal from judgment would then indicate the appeal from any finding in a 
case terminated by a decree or a final order. 


In England under S. 225 of the Judicature Act judgment includes 
decree. In that sense in a civil case the word ‘decree’ in the expression 
‘judgment, decree or final order’ would be superfluous. Indeed, although 
wider, the operative part of a judgment is almost like an Indian decree. 
Decree was a term, which, in Equity practice, corresponded to judgment 
at Common Law. Decree is the equivalent to the term judgment in the 
Queens’ Bench Division. A judgment is a decision obtained in an action, 
and any other deciston is an order (per Cotton, L.J., in Ex parte Chenery’). 
The forms of judgment given in the Annual Practice, Appendix D, are 
exactly like the forms of decrees in the Indian Code, Appendix D. Accord- 
ing to the English practice both judgment and decree can be final or inter- 
tocutory according as they do or do not finally determine the rights of the 
parties and conclusively dispose of the whole matter in dispute.. Black 
in his book on Judments defined a judgment 

“as the determination or sentence of the law pronounced by a competent Judge 
or Court as the result of an action or proceeding instituted in such Court affirming 
that upon the matters submitted for decision a legal duty or liability does or does not 
exist. An interlocutory judgment is one which determines some preliminary or sub- 
ordinate point or plea or settles some step, question or default arising in the progress 
of the cause, but does not adjudicate the ultimate rights of the parties or finally put 
the case out of Court.” .. 





1. (1884) 12 QBD 342, 
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On:the other hand the learned author defined an order 
` “as the mandate or determination of the Court upon some subsidiary or collateral 
matter arising in an action, not disposing of the merits but adjudicating a preliminary 
point by directing some steps in the proceedings”. 

The word ‘judgment’ occurs in clause (10) of the Letters Patent of 
the Allahabad High Court and clause (15) of the Letters Patent of the 
Calcutta, Madras and Bombay High Courts, and ‘final judgment’ in clauses 
(30) and (39) icspectively. As they had been drafted in England, the 
first interpretation put upon the word was more or less in the English sense, 
and not that used in the Civil Code. The earliest leading case of Calcutta 
was the Justices of the Peace for Cakcutta v. Oriental Gas Cot Couch, C.J., 
defined judgment as meaning 


“a decision which affects the merits of the question between the parties by determin- 
ing some right or liability. It may either be prelimmary or interlocutory, the differ- 
ence between them being that a final judgment determines the whole cause or suit, 
and a preliminary or interlocutory judgment determines only a part of it leaving 
other matters to be determined”. 

In Ebrahim v. Fuckhrunnissa Begam,* Garth, C.J., observed that: 


“The word ‘judgment’ means a judgment or decree which decides the case one 
way or the other in its entirety, and that it does not mean a decision or order of an 
interlocutory character, which merely decides some isolated point, not affecting the 
merita or result cf the entire suit.” 

Although purporting to follow these definitions, the Calcutta High Court 
gradually widened the scope of its meaning In the latest Full Bench case 
of Brajagopal Ray Burman v. Amarchandra Bhattacharji,0 Rankin, C.J., 
observed : 


“On the whole, and not without some doubt, I think that the mere circumstance 
that ar order puts in peril the finality of a decision given in the respondent’s favour, 
does not of itself make the order a ‘judgment’ within the meaning of clause 15 of 
Letters Patent.” 

The learned Chief Justice at page 140 doubted whether the correct 
technical use of the word ‘judgment’ in England is a safe guide. The High 
Courts of Bombay and Patna have purported to accept the definition of 
Couch, C.J., generally. But in Calcutta, Bombay and Madras orders in 
Civil Revision were regarded as judgments until the Letters Patent were 
amended in 1919, which made an appeal impossible. 


The latest Full Bench case of the Madras High Court is Twjaram Rao 
v. dhagappa Chettiar,“ where White, C.J., held at page 7 that: 

“Tf its effect, whatever its form may be, and whatever may by the language of the 
application on which it is made, is to put am end to the suit or proceeding so far as 
the Court before which the suit or proceeding is pending is concerned, or Hs effect, 
if it is complied, is to put an end to the surt or proceeding, I think the adjudica- 
tion is a judgment within the meaning of the clause.” 


1. (1872) 17 Suth. W.R. 364 at 370-372. 

2. (1878) I.L.R. 4 Cal. 531 at 534. 

3. (1928) I.L.R. 56 Cal. 135 at 144 (F.B.). 

4, (1910) 21 M.LJ. 1: I.L.R. 35 Mad. 1 (F.B.). 


28 | THEM. L J. SUPPLEMENT—THE FEDERAL’ COURT OF INDIA. [1939 
Sulaiman, J. 


The Lahore High Court appears to have adopted the view of White, C.J. 


In the Full Bench of the Allahabad High Court, Muhanwnad Naim- 
ul-lah Khan v. Ihsan-ul-lah Khant Edge, C.J., at p. 228 observed: 

“In my opinion the judgment referred to in S. 10 of the Letters Patent is the ex- 
press decision of a Judge of the Court which leads up to, and originates, an order 
or'decree.” 

On p. 232 the opinion was expressed that orders in Civil Revision were 
not judgments and therefore not appealable under the Letters. The Full 
Bench case has naturally been followed in subsequent cases. 


The observation of Lord Sumner in Sabitri Thekurain v. Savi’ that 
what clause 15 of the Calcutta Letters Patent expressly provides is an appeal 
to the High Court’s appellate jurisdiction from a decree of the High Court 
in its original ordinary jurisdiction, was not understood in India as con- 
taining a definition of the word “judgment”. But their Lordships of the 
Privy Council had occasion to define the word ‘judgment’ in two cases 
coming from the Bombay High Court. In Tata Iron and Steel Co., Ltd. v. 
The Chief Revenue Authority of Bombay,” Lord Atkinson, relied on Onslow 
v. Commissioners of Inland Revenue,“ and pointed out that a final judg- 
ment was different from final order as used in the 39th clause of the Bombay 
Letters Patent. In Sevak Jéranchod Bhogial v. The Dakore Temple Com- 
mittee,’ Sir John Edge laid down that: 

“The term judgment in the Letters Patent of the High Court means in civil cases 
a decree and not a judgment in the ordinary sense.” 

This observation was attempted to be distinguished, by drawing a 
distinction, perhaps without a difference, in Jshwari Prasad v. Sheotahal 
Rat,’ in view of a practice that had grown up to treat certain orders as being 
judgments. The same view was expressed in the Full Bench case of Sital 
Din v. Anant Ram," where it was also held that judgment includes a final 
order. Both these cases were decided before knowing the exposition of the 
meaning of ‘final order’ by their Lordships of the Privy Council in Abdul 
Rahman v. Cassim & Sons,® to be mentioned hereafter. It may also be noted 
that in Bhogi La? s case,* their Lordships had not said that the term ‘final judg- 
ment’ in clause 39 of the Bombay Letters Patent means final decree in civil 
cases, but that the term ‘judgment’ in the Letters Patent of Bombay means 
in civil cases a decree, and not a judgment in the ordinary sense. Ina 


1. (1892) ILL.R. 14 All. 226 (F.B.). 

2 (1920) 40 MLJ. 306: LR 48 IA. 76: LLR 48 Cal. 481: AI.R. 1921 
P.C. 80 at 82 (P.C.). 

3. (1923) 45, M.LJ. 295: ' L.R. 50 LA. 212: ILR 47 Bom. 724 (P.C.). 

4. (1890) 25 Q.B.D. 465. 

5. (1925) 49 M.L.J. 25: A.I.R. 1925 P.C. 155 (P.C). 

6. (1926) I.L.R. 48 All. 684: 24 A.L.J. 892 at 893. 

7. (1933) LLR. 55 All. 326: 31 A.L.J. 127 (F.B.). 


& (1932) 64 MLJ. 307: LR. 60 LA 76: ILR. 11 Rang. 58: ALR. 1933 
P.C. 58 (P.C.). 
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later case of Shahsadi Begam v. Alakh Nath, a Full Bench of the Allahabad 
High Court of whick I was a member at the time, dissented from the. 
opinion of White, C J., expressed in the Madras Full Bench, and it was 
pointed out that 


“the test laid down by the learned Chief Justice of the Madras High Court is 
put in too wide a language and cannot be accepted as laying down the correct criterion”, 
and it was further observed that their Lordships’ observation in Bhogi 
La?’s case,? made it clear that the word ‘judgment’ used in the Letters Patent 


is mot to be taken in its widest scope. The Allahabad Full Bench at p. 687 
declined to accept the contention that 


“Every order passed by a single Judge which puts an end to or terminates the 
proceeding or which has by implication the necessary effect resulting in ‘such a 
termination is a judgment”. 

Shortly after this Allahabad Full Bench case came the Full Bench deci- 
sion of the Rangoon High Court in Dayabhas Jiwandas v. Murugappa 
Chettiar,” where at p. 269 the view of White, C.J., was dissented from and 
Page, C.J., observed that 


“Judgment means and is a decree in a sut by which the rights of the parties at 
issue in the suit are determined. A final judgment is a decree in a suit by which 
all the matters at issue therein are decided. A preliminary or interlocutory judg- 
ment is a decree in a suit by which the right to the relief claimed in the suit is 
decided, but under which further proceedings are necessary before the suit, in its 
entirety, can be determined.” 

In view of the observation, made by their Lordships of the Privy Council, 
the word “judgment” cannot now be taken in its widest possible sense so 
as to include every order which terminates a proceeding pending in a High 
Court so far as that Court is concerned. 


In criminal cases the position is still stronger. In England judgment is 
equivalent to a judgment of convictton or acquittal and is distinct from other 
orders in a criminal case. This will appear from an examination of para- 
graphs 260-264 in Vol. 9 of Halsbury’s Law of England (Hailsham Edition). 


In the Indian Code of Criminal Procedure judgment is not defined, but 
various sections suggest what it means. Ss. 404 and 415-A no doubt refer 
to appeal from judgment or appealable judgment respectively. But under 
Ss. 263 and 264, the judgment in a summary trial has to contain the finding 
and sentence or other final order. Under S. 305, in a jury trial the order 
of conviction or acquittal in accordance with the opinion of the Jury is the 
judgment. Under S. 309, in a case tried with Assessors the final order, 
which is followed by the sentence, is the judgment. Section 367 suggests 
what the contents of a judgment should be, and what it should comprise of 
when it be a judgment of conviction and what if it be a judgment of 
acquittal. Section 370 also requires a record of the offence complained of 
or proved, the plea of the accused and the final order. As final orders like 


1. (1935) I.L.R. 57 All. 983: 1935 A.L.J. 681 at 685 (F.B.). 
2 (1925) 49 M.L.J. 25: 'A.I.R. 1925 P.C. 155 (P.C). 
3. (1935) LLR. 13 Rang. 457: A.I.R, 1935 Rang. 267 (F.B). 
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those under Ss. 144 and 145 could not be judgments, a special provision has 
been made in S. 367 (6) that certain orders should be deemed to be a judg- 
ment. The Code provides appeals from certain appealable orders, and'S. 423 
provides appeals from conviction and sentence. Thus “judgment” in the Code 
means a judgment of conviction or acquittal, 


Even in Madras, in Emperor v. Chinna Kaliappa Goundan,* White, C.J. 
at page 131 held that an order of dismissal of a compiaint under S. 203 
is not a judgment within the meaning of S. 360 and this was the opinion 
of the majority. This opinion was later followed by another Division 
Bench of the Madras High Court in Emperor v. Maheshwara Kondaya,* 
where it was held that an order of discharge is not a judgment, as 

“a judgment is intended to indicate the final order in a trial terminating in 
either the conviction or acquittal of the accused”. 

Thus neither under the English nor the Indian Law the term “judgment” 
in a criminal case includes an interlocutory order. In S. 205 (1) of the 
Act, the word “judgment” does not occur by itself but is used in conjunc- 
tron with final order. When both the terms judgment and final order are 
used together in one expression, they undoubtedly connote different and dis- 
tinct meanings, and judgment cannot be interpreted as embracing even inter- 
locutory orders, which would make the category “final order” wholly super- 
fluous and unnecessary. It is true that in the Federal Court Rules unfortu- 
nately the definitions of judgment, decree and order have been borrowed 
from the Code of Civil Procedure; but that of course is only for the pur- 
poses of the rules and cannot be taken in any way to control the proper 
meanings to be given to those terms in the Act itself, even if an inconsistency 
were inevitable. 


I am of the opinion that the order of the High Court directing a re- 
hearing of the criminal appeal by the Sessions Court is not a judgment within 
the meaning of S. 205 of the Government of India Act. 


Final Order.—The next question is whether it is a final order. The 
order of the High Court is final in the restricted sense that it disposes of 
the matter pending before the High Court finally, the case going back to the 
Sessions Judge. But it is by no means final so far as the case itself is 
concerned, because the appeal is still before the Sessions Judge and will have 
to be disposed of on its merits and then only a fmal order passed. Thus, 
ordinarily speaking, an order sending the case back to the Appellate Court 
cannot be considered to be a final order within the meaning of S. 205 (1) 
of the Act. The words “final order” do not occur in the present Criminal 
Procedure Code. As the same words would apply both to civil and criminal 
cases, it would not be inappropriate to consider the meaning of “final order” 
as used in the Civil Procedure Code. These words occur in S. 109, C.P.C., 
where an appeal lies in certain cases from a decree or final order passed 
on appeal by a High Court. Their Lordships have had occasion to consi- 





1. (1905) 16 M.L.J. 79: ILL.R. 29 Mad. 126 (F.B.). 
@ (1908) ILL.R. 31 Mad. 543 at 545, i 
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der what is meant by the words “final order”. The words “final order” are 
ordinarily used in contrast with interlocutory order. But in Rahimbhoy 
Habibbhoy v. Turner: and Mushar Hossein v. Radha Bibi, both of which 
were under S. 595 of the Civil Procedure Code of 1882 their Lordships 
laid down that an order even though not final in the ordinary sense would 
be final if it decides the cardinal point in the case notwithstanding that there 
might be subsidiary enquiries to make. In the present case there is no doubt 
that a cardinal point has been decided by the High Court adversely. The 
accused’s objection was as to the legality of the proceedings which went 
to the root of the matter and which if decided in his favour would result 
in the dismissal of the complaint outright. If the proceedings were really 
in contravention of the provisions of S. 270 and were void ab ito, the 
“merits of the case should not be gone into at all. 


But their Lordships have in two more recent cases expressed a some- 
what different view. In Ramchond Manjimal v. Goverdhandas Vishindas 
Ratanchand* their Lordships, following two English decisions (Salaman v. 
Worner* and Bosson v. Altrincham Urban District Council) laid down 
that an order refusing stay of suit under the Arbitration Act was not a 
final order, as it did not finally dispose of the rights of the parties but left 
them to be determined by the Courts in the ordinary way. i 


The definition of final order as given in Salaman’s case* was as follows. 
Lord Esher, M.R, observed: 


“If their decision, whichever way it ıs given, will, if it stands, finally dispose of 
the matter in dispute, I think that for the purposes, of these rules it is fmal On 
the other hand, if their decision, if given in one way, will finally dispose of the 
matter in dispute, but, if given in the other, will allow the action to go on, then 
I think it is not fmal, but interlocutory.” 


Fry, L.J., remarked: 


“I conceive that an order is ‘final only where it is made upon an application. or 
other proceeding which must, whether such application or other proceeding fail or 
succeed, determine the action. Conversely I think that an order is ‘interlocutory’ 
where it cannot be affirmed that in either event the action will be determined.” 


Lopes, L.J., said: 


“I think that a judgment or order would be final within the meaning of the 
rules, when, whichever way it went, it would finally determine the rights of the 
parties.” 

But in Bogson’s vee Lord Alverstone, C.J., held: 

“It seems to me that the real test for determining this quesiion ought 
to be this: Does the judgment or order, as made, finally dispose of the rights 


of the parties? If it does, then I think it ought to be treated as a final order; but 
if it does not, it is then, in my opmion, an interlocutory order.” 








1. (1890) L.R. 18 I.A. 6: I.L.R. 15 Bom. 155 (P.C). 
2 (1894) 5 M.L.J. 2: L.R. 22 I.A. 1: LLR 17 All 112 (B.C). 


3. (1920) 39 M.L.J. 27: L.R. 47 I.A. 124: LLR. 47 Cal. 918: ALR. 1920 
P.C. 8 (P.C.). 


4, (1891) 1 Q.B. 734. 
5, (1903) 1 K.B. 547. rans 
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In Abdul Rahman v. Cassim & Sons, Sir George Lowndes distinguished 
the two earlier cases of their Lordships on the ground that they had been 
decided under S. 595 of the old Code where the wording was materially 
different and also because in both special leave had been given, and then 
laid down that “the test of finality is whether the order finally disposes of 
the rights of the parties”. In Ramchand Manjima?s case, the appellate 
Court in India had been of the opinion that the order had gone to the root 
of the suit, namely, the jurisdiction of the Court to entertain it and it was 
for this reason that the order was thought to be final. But their Lordships 
held that: 

“this was not sufficient The finality must be a finality in relation to the suit. 
If after the order, the suit is still a live suit, in which the rights have still to be 
determined, no appeal Lies”. 

In that case the appeal had been allowed by the High Court, the decree 
of the Subordinate Judge set aside and the suit remanded to the original 
court for trial on the merits. It was also pointed out before their Lordships 
that there was undoubtedly some divergence in the views expressed in the 
English cases upon which the judgment in Ramchand Monjimal’s case’ 
founds, but their Lordships considered that the 1ule deduced for guidance 
under the Code of Civil Procedure was clear and unambiguous and should 
be decisive in all such cases. If the effect of the order from which it is 
sought to appeal is not to dispose finally of the rights of the parties, then, 
even though it decides an important and even a vital issuc in the case, it leaves 
the suit alive and provides for its trial in the ordinary way. 


As the “final order” may be either in a civil or criminal case the defi- 
nition given by their Lordships in the civil case must by analogy be applied 
to a’criminal case as well. In the present case, the appeal has not yet been 
tried on the merits. It is still to be finally decided by the Sessions Judge 
whether the accused was or was not guilty of the offences with which he had 
been charged. The question of want of consent, although vital for the pur- 
poses of the proceedings as it went to the root of the matter so far as 
their continuance is concerned, is after all a preliminary question as to.whether 
the proceedings had been properly instituted or not. The criminal case 
is still a live case, and the innocence or the guilt of the accused has not 
been finally determined. The question raised was one of jurisdiction of the 
Magistrate to entertain the complaint and was therefore analogous to the 
question of jurisdiction raised in Abdur Rahman's case? Although the 
point is certainly a cardinal one, the order of remand cannot be. regarded as 
a final order within the meaning of S. 205 (1). The accused may ulti- 
mately not be found guilty at all. If the accused is hereafter found guilty 
by the Sessions Court and convicted and sentenced, he can come to the 
High Court in Revision; and in case the High Court adheres to its view 
and the Revision is dismissed, the order would become final; and from that 
order he may come to the Federal Court under S. 205 (1). But until that 


->-1. (1932) 64 M.L.J. 307: L.R. OO I.A. 76: LLR. 11 Rang 58: ALR 1933 
P.C. 58 (P.C.). 
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stage arrives he is not in my opinion entitled to appeal from the High 
Court’s order. 


Section 270 (1).—Holding the view that no appeal at all lies at this 
stage, I would have feared that it would be somewhat awkward for the 
Sessions Judge if I were to express any definite opinion that consent of the 
Governor was necessary for either of the two charges in this particular case. 
If no appeal lies, the order of the High Court must stand and the Sessions 
Judge is bound to re-hear the whole appeal, and yet he may feel embarrassed 
by any contrary opinion expressed by the Federal Court. But the opinion 
of the majority is that the appeal should not fail on any such preliminary 
grounds. Further, a statement of the true legal position may help in apply- 
ing the legal principles to the facts of the case. I therefore proceed to deal 
with that question also. 


It must be conceded that the protection given to public servants under 
S. 270, which applies both to civil and criminal proceedings, is intended 
to be real and not merely illusory. The intention seems to be to prevent 
them from being unnecessarily harassed, and the criminal prosecution, except 
with the previous consent of the Governor-General or the Governor, is 
prohibited and proceedings started without such consent declared illegal. 
Sub-Section (1) stands as follows :— 

“No proceedings ‘civil or criminal shall be mouii against any person in 
respect of any act done or purporting to be done in the execution of his duty 
as a servant of the Crown in India or Burma before the relevant date, except with 
the consent, in the case of a person who was employed ir connection with the affairs 
of the Government of India or the affairs of Burma, of the Governor-General in 
his discretion, and in the case of a person employed in connection with the affairs 
of a Province of the Governor of that Province in his discretion.” 

The main question for consideration is the interpretation of the words 
“any act done or purporting to be done in the execution of his duty ag a 
servant”. The Act being a recent one, no case turning on the interpretation 
of S. 270 (1), other than the one under appeal, has been brought to our 
notice. Besides the cases under S. 80, C.P.C., there are a very large number 
of cases under S. 197, Cr.P.C., showing a considerable conflict of opinion 
among the Indian High Courts as to the applicability of that section. The 
words of that section are not exactly identical with those in the section 
before us. There we have the words “while acting or purporting to act 
in the discharge of his official duty”, which have caused a divergence of 
opinion on the true significance of the words “while acting or purporting to 
act”. It is therefore best to focus attention on the words actually used 
in S. 270 (1). 

Sesstons Judge's Opinion.—The learned Sessions Judge in an elaborate 
judgment discussed the legal aspects of the case and also considered certain 
apparently conflicting rulings, and then came to the conclusion that the pre- 
vious sanction of the Governor was necessary for both the charges. For 
want of such sanction he held all the proceedings to be void and “acquitted” 
the appellant. The acquittal of the accused was obviously wrong, as that 
would have prevented further proceeding even after the necessary consent 
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of the Governor had been obtained. If the prosecution is defective for 
want of proper consent, the proceedings would be void and the complaint 
would be dismissed. The Sessions Judge took the view that every criminal 
breach of trust would require a previous consent. This was putting it 
rather too widely. He should have really considered whether on the facts as 
alleged by the prosecution or at any rate as found by the Magistrate, con- 
sent was necessary. If not, he would have to go into the merits and ascer- 
tain the facts himself, and then again decide whether on the facts so appearing 
consent was or was not necessary. 


High Court's View —The High Court in Revision took a contrary view, 
set aside the Sessions Judge’s order of acquittal and “returned the record 
to him for trial on the merits”, by which presumably the High Court meant 
re-hearing of the appeal on the merits. The Bench appear to have taken 
the view that consent would never be necessary im case of criminal breach 
of trust, nor even in the case of falsification of accounts. They apparently 
thought it unnecessary to consider whether on the facts as found by the Magis- 
trate, which were for re-consideration before the Sessions Judge, the act 
had purported to be done in execution of duty so as to make the previous 
consent necessary. In fact they have said that: 

“it does not a to them even arguable that theft, or embezzlement or breach 
of trust comaiteed fy a servant of the Crown can be said to be done in the execution 
of his duty as a servant of the Crown”. 

But S. 477-A in express terms covers the case of an officer, who wilfully 
falsifies accounts which may be his duty to maintain, They have apparently 
put theft, embezzlement, or breach of trust on exactly the same footing as 
falsification of accounts, and have not considered the charge of falsifying 
the accounts separately from that of criminal breach of trust. This is 
ignoring the significance of the words “purporting to be done” which are 
no less important. They have thought that: 

“an act done or purporting to be done in the execution of his duty as a servant 
of the Crown cannot by any stretching of the English language be made to apply 
to an act which 1s clearly a dereliction of his duty as such”. 

But if an act has purported to be done in execution of duty, it may be 


done so, only ostensibly and mot really, and if done dishonestly may still be a 
dereliction of duty. 


The High Court Bench have taken the view that: 


“the section is clearly meant to apply to an act by a public servant which 
could be done in good faith, but which possibly might also be done in bad faith,..... 

.The section cannot be meant to apply to cases where there could be no doubt 
that the act alleged must be in bad faith,” 


So far as sub-S. (1) is concerned, the question of good faith or fad 
faith cannot strictly arise, for the words used are not only “any act done in 
the execution of his duty” but also “any act purporting to be done in the 
execution of his duty”. When an act is not done in the execution of his 
‘duty, but purports to have been done in the execution of his duty, it may 
very well be done in bad faith; and even an act which cannot at all be done 
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in good faith may purport to be done in execution of duty 
if another is made to believe wrongly that it was being done 
in execution of duty. It is therefore not possible to restrict 
the applicability of the section to only such cases where an act could 
possibly have been done both in good and bad faith. Of course, the ques- 
tion of good or bad faith cannot be gone into at the early stage at which 
objection may be taken. Making false entries in a register may well be an 
act purported to be done in execution of duty, which would be an offence, 
although it can never be done in good faith. It is sub-S. (2) only which 
introduces the element of good faith, which relieves the Court of its obliga- 
tion to dismiss the proceedings. But that sub-section relates to cases even 
previously instituted and in which there may not be a defect of want of 
consent, and is therefore quite distinct and separate, and not merely 
ancillary to sub-S. (1), as the learned Sessions Judge supposed. Having 
regard to the ordinary and natural meaning of the words “purporting to 
be done”, it is difficult to say that it necessarily implies “purporting to be 
done in good faith”, for a person who ostensibly acts in executton of his 
duty still purports so to act, although he may have a dishonest intention. 


Extent of the Protection—Obviously the section does not mean that 
the very act which is the gravamen of the charge and constitutes the offence 
should be the official duty of the servant of the Crown. Such an inter- 
pretation would involve a contradiction in terms, because an offence can 
never be an official duty. The words as used in the section are not “in 
respect of any official duty” but “in respect of any act done or purporting 
to be done in the execution of his duty”. The two expressions are obviously 
not identical. The offence should have been committed when an act is done 
in the execution of duty or when an act purports to be done in the execution 
of the duty. The reference is obviously to an offence committed in the 
course of an action, which is taken or purports to be taken in compliance 
with an official duty, and is in fact connected with it. The test appears to 
be not that the offence is capable of being committed only by a public servant 
and not by any one else, but that it is committed by a public servant in an 
act done or purporting to be done in the execution of his duty. The sec- 
tion cannot be confined to only such acts as are done by a public servant 
directly in pursuance of his public office, though in excess of the duty or 
under a mistaken belief as to the existence of such duty. Nor is it neces- 
sary to go to the length of saying that the act constituting the offence should 
be so inseparably connected with the official duty as to form part and 
parcel of the same transaction. If the act complained of is an offence, 
it must necessarily be not an execution of duty, but a dereliction of it. 
What is necessary is that the offence must be in respect of an act done or 
purported to be done in execution of duty that is in the discharge of an 
official duty. It must purport to be done in the official capacity with which 
he pretends to be clothed at the time, that is to say under the cloak of an 
ostensibly official act, though, of course, the offence would really amount 
to a breach of duty. An act cannot purport to be done in execution of 
duty unless the offender professes to be acting in pursuance of his official 
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duty and means to convey to the mind of another the impression that he 
is so acting. f 

The section is not intended to apply to acts done purely in a private 
capacity by a public servant. It must have been ostensibly done by him 
in his official capacity in execution of his duty, which would not necessarily 
be the case merely because it was done at a time when he held such office, 
nor even necessarily because he was engaged in his official business at the 
time. For instance, if a public servant accepts as a reward a bribe in his 
office while actually engaged in some official work, he is not accepting it even 
in his official capacity, much less in the execution of any official duty, al- 
though it is quite certain that he could never have been able to take the 
bribe unless he were the official in charge of some official work. He does 
not even pretend to the person who offers the bribe that he is acting in the 
discharge of his official duty, but merely uses his official position to obtain 
the illegal gratification. 


Procedwre.—S. 270 (1) directs that no proceedings, civil or criminal, 
shall be instituted, etc. The prohibition is against the institution itself and 
its applicability must therefore be judged in the first instance at the earliest 
stage of institution. If the prosecution case as disclosed by the complaint 
or the Police report, as the case may be, shows that the act purported to be 
done in execution of duty, the proceedings must be dropped. But if the 
prosecution case does not involve this, the case cannot be thrown out on 
the preliminary ground of want of consent of the Governor in his discretion. 
The mere fact that the accused proposes io raise a defence of the act having 
purported to be done in execution of duty would not in itself be sufficient, 
otherwise even a frivolous defence would prevent prosecution.+ The prose- 
cution must be given a chance to prove its case. Of course, if the case 
as put forward fails, or the defence establishes that the act purported to be 
done in execution of duty, the proceedings will have to be dropped and the 
complaint dismissed on that ground. 


Breach of Trust-~—-Now, dishonest misappropriation or conversion of 
movable property to one’s use is an offence under S. 403, I.P.C.; but if the 
offender had been entrusted with property or with any dominion over it, 
the dishonest misappropriatton or conversion to his use or dishonest user 
or disposal becomes a criminal breach of trust under S. 405; and if he had 
been entrusted with property or dominion over it in his capacity of a public 
servant, it becomes a criminal breach of trust by a public servant under 
S. 409. 


The question whether a criminal] breach of trust can be committed while 
purporting to act in execution of duty is not capable of being answered 
hypothetically in the abstract, without any reference to the actual facts of 
the case. lAn attempt to answer the question in a generalised way has 
been responsible for loose language used in some of the cases cited before 
us. It is possible to conceive of a case where a criminal breach of trust may 
be committed in conspiracy with other servants and payment of money 
is dishonestly ordered ostensibly in execution of duty. The question whe- 
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ther the act purported to have been done in execution of duty or not 
must depend on the special circumstances of each case. 


The first charge was worded generally that the accused had committed 
a criminal breach of trust in respect of certain specified medicines, but no 
objection appears to have been taken to it, nor could this defect be urged 
seriously in view of the provisions of S. 221 (5), Cr.P.C. If the present 
case had merely been that medicines were openly removed from the hospital 
dispensary to the house on some pretence, it might have remained ambiguous 
whether the act purported to be done in execution of duty or not. But 
apparently the case as put forward in the compounder Din Mohammad’s 
application submitted with the Police Report, and also as found proved by 
the Magistrate at the trial was one of secret misappropriation or conver- 
sion to one’s use. When a public servant simply embezzles some property 
entrusted to him and thereby commits a criminal breach of trust under S. 409, 
he is not doing an act, nor even purports to do an act in execution of his 
duty; when he commits the act, he does not pretend to act in the official 
discharge of his duty. A case like that would not ordinarily fall within 
the scope of S. 270 (1). 


Falsifying Accownts.—But an offence under S. 477-A, I.P.C., is com- 
mitted if an officer or servant or anyone employed or acting in such capa- 
city, wilfully and with intent to defraud falsifies any book or account. 
Thus where it is his duty to maintain a record or a register, and in 
maintaining that register he makes some entries which are false to his 
knowledge, he is certainly purporting to act, though not actually acting, 
in the execution of his duty, because he is making certain entries in the 
register, knowing them to be false. He is ostensibly professing to be dis- 
charging his official duty in maintaining the register, which he is bound to 
maintain correctly. In making the entries he pretends or purports to act 
in the execution of his duty; but in point of fact he is acting in direct 
dereliction of it. 

Tt has been argued by the Advocate-General of the Punjab that 
S. 270 (1) refers only to the commission of an act and not to omission. 
This may not be accurate but even quite apart from this, the falsification 
of accounts is by no means a mere omission. It is true that some entries 
are alleged to have been omitted in order to conceal the criminal breach of 
trust. If an omission were due merely to an honest mistake, it would cer- 
tainly remain a mere omission; but where the omission of certain items 
is intentional so that a false balance may be shown and the real surplus 
may not be disclosed, it is a positive act of falsifying accounts. There is a 
falsification of the total just as much as that of particular entries that have 
been omitted. - 

In my opinion the consent of the Governor was necessary for the 
charge under S. 477-A, though not for that under S. 409, I.P.C. 

Joint Trial —The last question is whether the whole proceedings should 
or should not be quashed on account of the joint trial. Under S. 235 (1), 
Cr.P.C., two offences for one series of acts so connected together as to form 
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the same transaction can be tried at one trial. The offences of criminal 
breach of trust and falsification of accounts were so connected. The diffi- 
culty is caused by the circumstance that for one of these offences previous 
consent of the Governor was a condition precedent to the exercise of the 
Magistrate’s jurisdiction. There is no specific provision in the Code to 
cover the present case exactly. In a case of jury trial, I would have had 
no hesitation in holding that the whole trial was illegal inasmuch as the 
accused would have been gravely prejudiced by the production of evidence 
relating to the offence under S. 477-A for which the Court had no juris- 
diction at all to try the accused. But this case was tried by a Magistrate 
before whom no objection regarding the want of consent appears to have 
been taken. Under S. 537, Cr.P.C, the appellate Court before altering the 
order relating to the offence under S. 409 has to be satisfied whether the 
defect has in fact occasioned a failure of justice, and in determining this, 
the Court must have regard to the fact whether the objection could and 
should have been raised at an earlier stage ın the proceedings. As however 
we are not to go into the merits of the dase, it is not practicable to decide 
now whether there would or would not be a failure of justice if the appeal 
is re-heard as regards the charge under S. 409, I.P.C. The Sessions Judge 
when re-hearing the appeal would be in the best position to decide this for 
himself. 


I would accordingly, if an appeal were to lie, remit the case to the 
High Court with the declaration that the following order be substituted 
for the High Court’s order :—-The order of acquittal passed by the Sessions 
Judge be set aside, all the proceedings so far as they relate to the charge 
under S. 477-A, be quashed and the case with regard to that offence dis- 
missed on the sole ground of want of consent of the Governor, without 
acquitting the accused of the charge, leaving’ the door oper for a fresh 
prosecution under S. 477-A, if consent of the Governor in his discretton is 
obtained hereafter; and the appeal be sent back to the Sessions Judge for 
re-hearing as regards the charge under S. 409, I.P.C., leaving it open to 
the Sessions Judge to order a re-trial if he comes to the conclusion that the 
joinder of the two charges has occasioned a failure of justice. 


Varadachariar, J—This is an appeal against a judgment pronounced by 
the High Court at Lahore, in the exercise of its criminal appellate juris- . 
diction; that Court has certified that the case involves a question as to the 
interpretation of S. 270 (1) of the Government of India Act, 1935, namely, 
whether the consent of the Governor of the Province was necessary for 
the prosecution of the appellant for alleged offences under Ss. 409 and 
477-A of the Indian Penal Code. 


A question was mooted, in the course of the argument before us. 
whether S. 205 of the Government of India Act, 1935, contemplated appeals 
in criminal cases. The juxtaposition of the words “judgment, decree or 
final order” is, no doubt, suggestive of civil litigation; but it cannot be said 
that the word “judgment” is not comprehensive enough to include a judg- 
ment pronounced in a criminal case; see S. 366 of the Criminal Procedure 
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Code and other sections in that chapter, and also clause (41) of the Letters 
Patent of the Chartered High Courts. Unlike S. 206 of the Constitution 
Act, S. 205 is not in terms limited to civil cases; and it is worth noting 
that S. 210 (2) places orders of this Court on the same footing 
as orders made “by the highest Court exercising civil or criminal jurisdic- 
tion, as the case may be”. As no objection has been taken on behalf of the 
Crown to the maintainability of the appeal, I proceed to deal with the case 
on the assumption that the appeal was competent. 


In view of the course of the argument before us, it is necessary to 
refer in some detail to the nature of the charges against the appellant. 
He had for many years been a Sub-Assistant Surgeon in the Punjab Pro- 
vincial Subordinate Medical Service. In March, 1937, when he was in 
charge of the rural hospital at Mithankot, he was suspected of dishonestly 
removing to his own quarters certain medicines belonging to the Hospital. 
He was at that time under orders of transfer to a new station and was 
arranging to hand over charge shortly to his successor. Acting on a re- 
port sent by the compounder of the hospital to the Secretary of the District 
Board, a Deputy Superintendent of Police caused a search of his house to 
be made; and he examined the contents of some of the boxes belonging to 
the Appellant which seemed to have been packed ready to be taken by the 
Appellant when leaving the station. As the result of this search and of 
some further investigation, proceedings were instituted in June, 1937, before 
the First Class Magistrate at Dera Ghazi Khan and charges were framed 
against the Appellant under Ss. 409 and 477-A. The first charge was: 

“that being a public servant and in such capacity entrusted with medicines of 
the hospital which were the property of the District Board, Dera Ghazi Khan, the 


accused committed criminal breach of trust in respect of certain medicines (specified 
in the charge) and thereby committed an offence punishable under S. 409 of I.P.C.’ 


The second charge was: 

“that being a public servant, he, wilfully, and with intent to defraud, omitted 
to record entries in the stock book of medicines for 1937 relating to certain medicines 
belonging to the District Board and in his possession and thereby committed an 
offence punishable under S. 477, I.P.C.” 

The Appellant denied the charges. He denied that the disputed medi- 
cines were recovered from his boxes as alleged by the prosecution. He 
alleged that they were in his room, as he was taking steps to complete the 
preparation of his stock book. As regards the omission to enter certain 
medicines in the stock book, he pleaded that it was not dishonest but was 
merely due to oversight. It does not appear from the judgment of the 
Magistrate whether the objection based on the absence of the Governor’s 
consent to the prosecution was taken before him. On the evidence, the 
Magistrate found the Appellant guilty of both the offences charged and 
sentenced him to six months’ rigorous imprisonment. 


On appeal, the learned Sessions Judge of Dera Ghazi Khan dealt with 
the objection under S. 270 (1) as a preliminary point; and, as he came 
to the conclusion that the proceedings could not be instituted except with 
the Governor’s consent, he “acquitted” the Appellant, holding that the pro- 
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ceedings were without jurisdiction. In this view, he did not deem it neces- 
sary to deal with the evidence against the accused. I may observe in 
passing that the proper order to be passed on this footing was not one of 


acquittal; but, so far as this appeal is concerned, nothing turns on this matter 
of form. 


The Crown appealed to the High Court at Lahore against the order of 
acquittal; and a Division Bench (Sir Douglas Young, C.J. and Blacker, J.) 
set aside the order and returned the records to the Sessions Court, for 
disposal of the appeal on the merits. The learned Judges do not seem to 
have felt any hesitation at that time in holding that S. 270 (1) could 
not apply to the case. It does not appear whether, at the hearing of the 
appeal, their attention was drawn to the conflicting rulings under S. 197 
of the Criminal Procedure Code. When the Appellant applied for a certi- 
ficate under S. 205 of the Constitution Act, the attention of the High Court 
seems to have been drawn to some of these decisions and the learned 
Judges granted the certificate, with the observation that it might be possible 
to found on them an argument that the consent of the Governor was neces- 
sary in a case like the present. 


The Appellant, who appeared in person before us, invited us to deal 
with the whole case on the evidence; but, in the absence of special reasons, 
we saw no justification for doing so. He next contended that as his own 
plea was to the effect that he did not act dishonestly and, whatever he did, 
he did only in the performance of his duty, the case must be held to fall 
within the terms of S. 270 (1). I cannot accede to this argument. As 
the consent of the Governor, provided for in that section, is a condition 
precedent, to the institution of proceedings against a public servant, the 
necessity for such consent cannot be made to depend upon the case which 
the accused or the defendant may put forward after the proceedings had 
been instituted, but must be determined with reference to the nature of 
the allegations made against the public servant, in the suit or criminal pro- 
ceeding. If these allegations cannot be held to relate to “any act done or 
purporting to be done in the execution of his duty” by the defendant or 
the accused “as a servant of the Crown”, the consent of the authorities 
would, prima facte, not be necessary for the institution of the proceedings. 
If, in the course of the trial, all that could be proved should be found to 
relate only to what he did or purported to do “in the execution of his 
duty”, the proceedings would fail on the merits, unless the Court was satis- 
fied that the acts complained of were not done in good faith [S. 270 (2)]. 
Even otherwise, the proceedings would fail for want of the consent of the 
Governor, if the evidence established only official acts. As the Appellate 
Court has not pronounced any opinion on the evidence, we are not in a 
position to say whether on the facts proved, the proceedings could be held 
to fail on either of the above grounds. At this stage, we have only to see 
whether the case alleged against the Appellant or sought to be proved against 
him relates to acts done or purporting to be done by him “in the execution 
of his duty”. 
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The Appellant pressed us to hold that, even judged by the rR test,, 
the charges framed against him, including the one under S. 409 of thé Indian 
Penal Code, did not clearly exclude the possibility of the acts complained: 
of being acts done in his official capacity. He also urged that the charge, 
under S. 409 was vague and, without further investigation, it could: not 
be determined whether it related to an official act or not. I find myself 
unable to accept these arguments, so far as the charge ‘under S. 409 is 
concerned. Read im the light of S. 221 of the Criminal Procedure Code, 
the charge must be taken to allege that the Appellant dishonestly misappro- 
priated or converted to his own use property which had been entrusted to, 
him in his official character. It is not clear from’the record whether the 
proceedings in this case were initiated by a complaint or by a police report; 
but taking into account all the materials which appear to have been collected 
before the proceedings were instituted, I am of the opinion that so far as 
the charge under S. 409 was concerned, the acts in respect of which he was 
intended to be prosecuted could not be regarded as acts done or purported 
to be done in execution of his duty. 


The learned Judges have dealt with both the charges, ie., the one under 
S. 409 and the other under S. 477-A, as on the same footing; it, however, 
seems to me necessary to draw a distinction, for the present purpose, bet- 
ween the charge under S. 409 and the charge under S. 477-A. Though a 
reference to the capacity of the accused as a public servant is involved both 
in the charge under S. 409 and in the charge under S. 477-A, there is an 
important difference between the two cases, when one comes to deal with 
the act complained of. In the first, the official capacity is material only in 
connection with the “entrustment” and does not necessarily enter into the 
later act of misappropriation or conversion, which is the act complained of. 
In the charge under S. 477-A, the official capacity is involved in the very act 
complained of as amounting to a crime, because the gravamen of the charge 
is that the accused acted fraudulently in the discharge of his official ditty. 
The consent of the Governor would thus be prima facte necessary for the 
institution of proceedings against the Appellant under S. 477-A. The 
learned Advocate-General of the Punjab sought to found an argument on 
the fact that the Appellant is in the present case charged not with an act, 
in the sense of making a fraudulent entry in the course of his official duty, 
but with an omission to make an entry which it was his duty to make. T 
do not think that anything can be made to turn on this distinction. Apart 
from the principle that, for the purposes of the criminal law, acts and illegal 
omissions stand very much on the same footing, the conduct of the Appel- 
lant in maintaining the accounts, which it was his duty to keep, has to be 
dealt with as a whole and the particular omission cannot of itself be treated 
as an offence except as a step in the Appellant’s conduct in relation to the 
maintenance of the register which it was his duty correctly to maintain. 


It only remains to deal with the arguments urged on the one side or 
the other as to the test to be applied in determining whether or not the act 
complained of is one “purporting to, be done in execution of his duty” as 
a public servant. I would observe at the outset that the question is sub- 
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stantially one of fact, to be determined with reference to the act complained 
of and the attendant circumstances; it seems neither useful nor desirable 
to paraphrase the language of the section in attempting to lay down hard 
and fast tests. For instance, it was said in Abdul ude Mussalman v. 
Mishra} that: 

“we are not concerned with the act itself so much as the capacity in which the 
act is performed”. 

An observation of that kind does not seem to be very helpful and may 
even prove misleading. Again, expressions like “cloak of office’ and 
“professed exercise of office” may correctly fit in with certain cases, but 
they may not always be appropriate to describe or delimit the scope of the 
section. The question does not seem to have arisen for decision under 
S. 270 (1) of the Constitution Act; we were accordingly referred by way 
of analogy to a number of rulings under S. 197 of the Criminal Procedure 
Code and one or two decisions under S. 80 of the Civil Procedure Code. 
The judgment in Rat Mahal Panday v. Maung Po Sein,’ dealt with a provi- 
sion corresponding to sub-S. (2) of S. 270 and throws no light on the pre- 
sent question. 


The reported decisions on the application of S. 197 of the Criminal 
Procedure Code are not by any, means uniform. In most of them, the 
actual conclusion will probably be found to be unexceptionable, in view of 
the facts of each case; but, in some, the test has been laid down in terms 
which it is difficult to accept as exhaustive or correct. Much the same may 
be said even of decisions pronounced in England, on the language of similar 
statutory provisions (see observations in Booth v. Clive). It does not seem to 
me necessary to review in detail the decisions given under S. 197 of the Cri- 
minal Procedure Code which may roughly be classified as falling into three 
groups, so far as they attempted to state something in the nature of a test. 
In one group of cases, it is insisted that there must be something in the 
nature of the act complained of that attaches it to the official character of 
the person doing it cf.. In re Sheik Abdul Khadir Saheb, Kamisetty Raja 
Rao v. Ramaswamy’, Amanat Ali v. Emperor’, Emperor v. Maung Bo 
Maung" and Gurushidayya Shamtwirayya Kulkarni v. Emperor’), In 
another group, more stress has been laid on the circumstance that the offi- 
cial character or status of the accused gave him the opportunity to commit 
the offence. It seems to me that the first is the correct view. In the third 
group of cases, stress is laid almost exclusively on the fact that it was 
at a time when the accused was engaged in his official duty that the alleged 


I. ALR. 1935 Nag. 52. 

2, A.LR. 1938 Rang. 189. 

3. (1851) 10 C.B, 827: 138 E.R. 327. 

4, (1916) 33 I.C. 648. 

5. (1927) 52 M.L.J. 647: ILL.R. 50 Mad. 754. 

6 ALR. 1929 Cal. 724. 

7. (1935) LLR. 13 Rang. 40: ALR. 1935 Rang. 263 (F.B.). 
8 LL.R. (1939) Bom. 119: A.I.R. 1939 Bom. 63. 


If] : DR. HORI RAM SINGH V. THE CROWN. Ka 43 


Varadachariar, J. 


offence was said to have been committed (see Gangaraju v. Venki? quoting 
from Mitra’s Commentary on the Criminal Procedure, Code). The use of 
the expression “while acting”, etc., in S. 197 of the Criminal Procedure 
Code (particularly its introduction by way of amendment in 1923) has been 
held to lend some support to this view. While I do not wish to ignore the 
significance of the time factor, it does not seem to me right to make it the 
test. To take an illustration suggested in the course of the argument, iz a 
medical officer, while on duty in the hospital, is alleged to have committed 
rape on one of the patients or to have stolen a jewel from the patient’s 
person, it is difficult to believe that it was the intention of the Legislature 
that he could not be prosecuted for such offences except with the previous 
sanction of the Local Government. 


Two reported decisions, one in Ganapatiy Goundan v. King-Emperor,* 
under S. 197 of the Criminal Procedure Code, and the other in Dakshina 
Ranjan Ghosh v. Omar Chand Oswal,* under S. 80 of the Civil Procedure 
Code, may be referred to as instructive, since in each of them two acts were 
complained of and, notwithstanding the apparent connection between the 
acts in the sense of relation in timeas or opportunity, the Court held that one 
of the acts was an official act but not the other. In the Madras case, a 
Village Magistrate held in confinement certain persons who were suspected 
to have committed a murder, and also tortured them in order to extort a 
confession from them. He was charged for committing offences under 
Ss. 330, 343 and 348 of the Indian Penal Code. Watlace, J., held that sanc- 
tion to prosecute him under Ss. 343 and 348 was required under S. 197 of 
the Criminal Procedure Code, but not for prosecuting him under S. 330. 
In the Calcutta case, a trader sued a police officer for recovery of two 
sums of money, namely, Rs. 50 being damages for wrongful arrest and 
Rs. 75 being the amount alleged to have been extorted by the police officer 
from the plaintiff. As regards the second head of claim, the learned Judges 
were of opinion that no notice under S. 80 of the Civil Procedure Code 
was necessary, as “nobody could suppose that he was purporting to act in his. 
official capacity in demanding and obtaining the sum of Rs. 75”. 


Should it, however, be assumed that the true import of S. 197 of the 
Criminal Procedure Code was that stated in the passage from Mitra quoted 
in Gangaraju v. Venki,’ I must observe that, in that view, that section 
cannot be treated as bearing a true analogy to S. 270 (1) of the Constitu- 
tion Act. The latter section does not use the expression “while acting”, etc., 
but makes it clear that the act complained of should have been done or 
should purport to have been done in the execution of official duty—it does not' 
even say “in the course of such duty”. There are, in my opinion, strong 
reasons against placing an unduly wide interpretation on this provision. 
Tt was, mo doubt, intended to afford a measure of protection to public 
servants; but it was not part of the sarmal protection of such servants. 
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That it was meant to provide for an exceptional situation is shown by the- 
fact that it relates only to acts done at a particular juncture, namely, before 
the commencement of Part IJI of the Act. Section 270 (1) applies not 
only to criminal proceedings, like S. 197 of the Criminal Procedure Code, 
but also to the institution of civil proceedings. In the initiation of criminal 
proceedings, the protection of public interest is the main concern, and it 
may well be left to the Local Government to determine the question of the 
expediency of a prosecution from that point of view. But when a citizen 
seeks a civil remedy against a public servant, the Legislature must be pre- 
sumed to have been very cautious in depriving the aggrieved citizen of 
redress in a Court of law and any restrictions on such.a remedy imposed. 
in the interest of the public servant should not be lightly extended gO as 
unduly to restrict the remedy of the citizen. 


I am accordingly of the opinion that the consent prescribed by S. 270 
(1) of the Act was hot required for the institution of proceedings against 
the Appellant under S. 409 of the Indian Penal Code. 


I must, however, state, with due respect to the learned Judges of the 
High Court, that in one or two places in the judgment under appeal, their 
observations are much too widely worded. For instance, in one place they 
observe that: 

“the section cannot be meant to apply to cases where there could be no doubt 
that the act alleged must be in bad faith”. 

If this observation was intended to relate to sub-S. (1) of S. 270, it 
obviously cannot be correct; because the question of good faith or bad faith 
is expected to be decided by the Court after trial and, according to sub-S. (2), 
the proceedings will be dismissed by the Court, unless it is satisfied that 
the acts complained of were not done in good faith. It does not seem to 
me right to introduce the question of good faith or bad faith at the stage 
to which sub-S. (1) of the section relates. I may, in this connection, refer 
to two decisions under S. 80 of the Civil Procedure Code whose language 
is almost identical with that of sub-S. (1) of S. 270. In Kot Reddi v. 
Subbiah, a Full Bench of the Madras High Court held that the notice re- 
quired by that section must be given even to a public officer who had acted 
mala fide in the discharge of his duty. Sir John Wallis quoted Baron 
Parke’s observation in Kirby v. Simpson,” to the effect that a person may 
act maliciously and yet in the execution of his office. Sadasiva Iyer, J., stated 
(on p. 811) that “the question of the good faith or the bad faith of the 
public officer............ is irrelevant” at that stage. The Madras decision 
was followed by the Calcutta High Court in Dakshina Ranjan Ghosh v. 
Omar Chand Oswal 


Again, towards the conclusion of the judgment under appeal, the 
learned Judges observe that the words “act done or purporting to be 
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done in the execution of his duty” cannot by any stretch of the English 
language be made to apply to an act which is clearly a dereliction of his 
duty. The word “dereliction” may reasonably include negligence in dis- 
charging a duty. But it seems to me that an act is not less one done or 
purporting fo be done in execution of a duty because the officer concerned 
does it negligently. 

In my opinion the order of the High Court should be modified by 
quashing the proceedings against the appellant so far as the charge under 
S. 477-A of the Indian Penal Code is concerned and directing the Sessions 
Court to deal with the appeal only so far as it relates to the charge under 
S. 409. I agree with my learned brother that it must be left open to the _ 
Sessions Judge to consider whether it is necessary to order a re-trial on 
the ground of possible failure of justice or prejudice to the accused by 
reason of the joint trial of the two charges. 

By the Court—The case will be remitted to the High Court with a 
declaration that the following order ought to be substituted for the order 
of the High Court, dated 20th October, 1938 :— 

“That the case be sent back to the Sessions Judge for hearing on the merits 
as regards the charge under S. 409 of the Indian Penal Code; that the order of 
acquittal passed by the Sessions Judge be set aside; and that the proceedings under 
S. 477-A of the Code be quashed for want of jurisdiction, the consent of the Governor 
not having been obtained.” 

It will be open to His Excellency, after considering the facts of the 
case, to give his consent to a fresh prosecution under S. 477-A, if he 
should think fit; and it will be equally open to the Sessions Judge to order 
a re-trial if he is satisfied that the joinder of a charge which the Court had 
no jurisdiction to hear has prejudiced the accused person in his defence 
and thereby occasioned a failure of justice. 

There will be mo order as to costs. 


Ks. Appeal allowed in part. 
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S. 16 of the Bihar Act III of 1938 compelled an execution Court to estimate 
the valye of the property and that portion of such property (brought to sale in 
execution) the proceeds of the sale of which it considers will be sufficient to satisfy 
the decree. S. 17 enjoined that the proclamation of sale shall include only so much 
of.the property of the judgment-debtor the proceeds of the sale of which the Court 
considers will be sufficient to satisfy the decree and such property shall not be sold at 
a price lower than the price specified in the said proclamation. Civil Procedure Code, 
O. 2, r. 65 as amended in Patna enjoined that the Court should not enter its own 
valuation in the proclamation of sale. The Courts below upheld the contention of the 
decree-holder that the sections were repugnant to an existing Indian Law and so void, 
tmder S. 107 of the Government of India Act, 1935, After the High Court decision, 
Bihar Act VII of 1939 was passed and received the Governor-General’s assent. It 
reproduced in Ss. 13 and 14, Ss. 16 and 17 of the Act of 1938. The provisions 
were to have retrospective effect. On further appeal, the Federal Court held that 
although the Bihar Money-lenders (Regulation of Transactions) Act purports to 
- regulate the transactions of money-lenders it does not in terms profess to exercise 
powers only belonging to Provincial Legislature under the Provincial List, The 
reservation of the Act for the consideration of the Governor-General and his subse- 
quent assent to it make any challenge that it is repugnant to an existing Indian Law 
now impossible and it is unnecessary to have an academic discussion as to validity of 
the provisions of the repealed Act. 

Per Suloimon, J—There is no repugnancy between the impngned sections (new 
S. 13 corresponding to old S. 16) and Civil Procedure Code, O. 21, r. 66 as amended. 
in Patna. 

Held, further, the Federal Court in the exercise of its Appellate Jurisdiction can 
remit a case to the High Court with a declaration that there shall be substituted for 
the judgment, decree or order of the High Court a judgment, decree or order which 
recognises the state of the law as it now exists without discussing the law as it existed 
at the time when the High Court had seisin of the case. Ss. 205 and 209 (1) of the 
Constitution Act gives the Federal Court that power. 

Held, further, per Gwyer, CJ. ond Varadachorior, J. (Sulaman, J., dissenting) — 
The dismissal of the appeal by the High Court having had the effect of finally denying 
to the appellant the advantage conferred on him by Ss. 16 and 17 of the Money- 
lenders Act (a valuable substantive right) must to that extent be treated as deter- 
mining a question of rights and not merely a question of procedure and an appeal lies 
against such order to the Federal Court. 

Per Sulaiman, J—The order of the High Court relates to the mode of sale only 
and is interlocutory in character and is neither a ‘judgment, decree or final order’ within 
the meaning of S. 205 (1) of the Government of India Act. The certificate given by 
the High Court cannot be conclusive on the point. No appeal lies to the Federal Court. 


Appeal from a decision of the High Court at Patna. 

Rai Guru Saran Prasad and Rat Paras Nath for Appellant. 

L. K. Jha and K. N. Varma for Respondents. 

Baldeo Sahay (Advocate-General) and C. P. Sinha for Bihar 

ent. 

Gwyer, C.J.—The judgment which I am about to read is that of my 
brother Varadachariar and myself. 

In this appeal from the High Court at Patna, the question which this 
Court was originally asked to determine was whether S. 16 of the Bihar 
Money-lenders Act (III of 1938) was void as being repugnant to a provision 
of an “existing Indian Law” within the meaning of S. 107 of the 
Constitution Act. 

The Bihar Act, which received the assent of His Excellency the 
Governor of Bihar on 6th July, 1938, and came into force on 15th July, 
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provided by S. 16 that when an application was made for the execution of a 
decree passed in respect of a loan or the interest on a loan by the sale of the 
judgment-debtor’s property, the Court executing the decree should, after 
hearing the parties, estimate the value of the property and of that portion 
of the property which, if sold, would in its opinion be sufficient to satisfy 
the decree. S. 17 of the Act then provided (a) that the proclamation of the 
intended sale in such a case should include only so much of the property of 
the judgment-debtor as would in the opinion of the Court produce sufficient 
to satisfy the decree; and (b) that that property should not be sold at a 
lower price than the price specified in the proclamation. There are provisoes 
to the section to which it is not for the moment necessary to refer. 


The “existing Indian Law” to which these provisions were said to be 
repugnant is a proviso which the Patna High Court, under its rule-making 
power, had added to O. 21, r. 66, of the Civil Procedure Code. This was 
tu the effect that no estimate of the value of the property should be inserted 
in the sale proclamation other than estimates, if any, made by the 
decree-holder and judgment-debtor respectively, accompanied by a state- 
ment that the Court did not vouch for the accuracy of either. The proviso 
had come into force on rst March, 1936. . 


The appellant, against whom a mortgage decree for more than a lakh 
of rupees had been passed, applied on 15th August, 1938, for an order under 
Ss. 16 and 17 of the Bihar Act, for the purpose of restricting the execution 
sale to such portion of the mortgaged property as might be considered by 
the Court sufficient to satisfy the decree. The Court dismissed the appli- 
cation, on the ground that the questions sought to be raised thereby had been 
disposed of by earlier orders passed before the Act had come into` force. On 
appeal against this order, the judgment-debtor contended that the enactment 
of S. 16 of the Act enabled him to present a fresh application for the relief 
for which he asked; and it was by way of answer to this contention that it 
seems to have been urged for the first time on behalf of the decree-holder 
that Ss. 16 and 17 of the Act were void for repugnancy under S. 107 of the 
Constitution Act. A Division Bench of the Patna High Court upheld this 
contention of the decree-holder and dismissed the appeal. The reasons for 
their decision have been set out in another judgment of the same Bench, 
Vishwanath Narayan Singh v. Sri Mahant Harihar Gir', which they 
purported to follow in the case under appeal; and it appears from that judg- 
ment that the learned Judges held S. 16 of the Act to be void because when 
read S. 17 it was in their opinion repugnant to the proviso which the High 
Court had added to O. 21, r. 66, of the Civil Procedure Code. 


When the appeal before this Court was opened, it was brought to our 
notice that, since the above decision of the High Court, the Bihar Legislature 
had repealed certain provisions of the Act of 1938 (including Ss. 16 and 17) 
and had substantially re-enacted them in the Bihar Money-lenders ( Regula- 
tion of Transactions) Act (VII of 1939); that this Act had been 
reserved for the consideration of His Excellency the Governor-General; 
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and that it had received His Excellency’s assent on 15th April, 1939, 
“and had come into force on 3rd May, last. By reason of the provisions of 
S. 107 (2) of the Constitution Act, it follows that no part of the new Act 
can now be challenged on the ground only of its repugnancy to an existing 
Indian Law; and it was therefore contended that, as the sections (Ss. 13 
and 14) of the new Act, which in substance re-enact Ss. 16 and 17 of the 
Act of 1938 are by clear implication retrospective in effect, the appellant was 
entitled to take advantage of the provisions of the new Act, and that a 
discussion of the validity of Ss. 16 and 17 of the earlier Act could be no 
more than academic. 

We entertain no doubt that Ss. 13 and 14 of the new Bihar Act are 
retrospective in the sense that they apply to proceedings pending at the time 
when the Act came into force, for they refer to applications made and decrees 
passed “before or after the commencement of this Act”. 


Counsel for the respondent did not and could not contend otherwise; 
but he made a half-hearted attempt to argue that the Act was not beyond 
challenge, because while it purported to be made in the exercise of the powers 
conferred on the Provincial Legislature by the Provincial Legislative List 
in the Seventh Schedule of the Constitution Act, it travelled nevertheless into 
subjects falling within the concurrent Legislative List in that Schedule 
There appears to us to be no substance in this contention. Although the 
Act purports to regulate the transactions of money-lenders, it does not in 
terms profess to exercise powers only belonging to the Provincial Legislature 
tmder the Provincial Legislative List. In these circumstances, the new 
Act could only be challenged on the ground that it is repugnant to an existing 
Indian Law; and, as we have pointed out above, the reservation of the Act 
for the consideration of the Governor-General and His Excellency’s 
subsequent assent to it make such a challenge now impossible. 

Accordingly, it only remains to consider whether this Court in the 
exercise of its appellate jurisdiction can remit the case to the High Court 
with a declaration that there shall be substituted for the judgment, decree or 
order of the High Court a judgment, decree or order which recognises the 
state of the law as it now exists without discussing the law as it existed at 
the time when the High Court had seisin of the case. We are of opinion 
that Ss. 205 and 209 (1) of the Constitution Act give us this power. There 
is no doubt that a High Court possesses such a power in dealing with appeals 
from Courts subordinate to itself: see S. 107 and O. 41, r. 33, of the 
Civil Procedure Code; and we think that, in the absence of any evidence of 
a contrary intention, it is to be assumed that the powers of this Court as a 
Court of Appeal are not less wide. The English case of Quilter v. Mapleson* 
was cited to us, but it is not conclusive, for, under O. 58, r. r of the 
rules of the Supreme Court, appeals to the Court of Appeal are by way of 
‘rehearing, and Jessel, M.R., in that case said :— 

“On an appeal strictly so-called, such a judgment can only be given as ought to 
“have been given at the original hearing; but on a rehearing such a judgment may be 
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given as ought to be given if the case came at that time before the Court of first 
instance’. See also Attorney-General v, Birmingham, etc., District Drainage Boord 1 

The order does not however apply in the case of appeals to the 
Judicial Committee; but nevertheless the Committee in K. C. Mukerjee v. 
Mst. Ram Raton Kuer’ where an Act passed while the appeal was pending 
deprived the appellant of the right which he had sought to enforce by 
bringing the appeal, found no diffculty in dismissing the appeal on that 
ground. The very general terms of Ss. 205 and 209 (1) of the Constitution 
Act justify us in holding that this Court has, in a case like the present, 
powers no less wide than those exercised in their own spheres by the Court 
of Appeal in England and by the Judicial Committee. 

We may add that there is no substance in another contention of counsel, 
for the respondents that litigants can only avail themselves of the rights 
given by S. 13 of the new Act in cases where a proclamation of sale has not 
been issued before 3rd May, 1939, the day on which the Act came into force. 
On the natural construction of S. 13 of the Act the judgment-debtor can, 
if he so desires, file an application to-day for an order under that section; 
and, that being the legal position, there is still less reason for declining to 
take the section into account in dealing with the present appeal. 

We are of opinion therefore that the passing of the new Act has made 
it unnecessary to consider any of the questions discussed by the High Court, 
and that our judgment must be in the appellant’s favour for the reasons 
which we have given. 

Our brother Sulaiman, though otherwise in agreement with us, holds 
that no appeal lies to this Court in the present case. We are unable to 
concur in that opinion. We think that the order of the High Court in this 
case must be treated as a final order for the purposes of S. 205 of the Consti- 
tution Act. If the appellant's application related only to the settlement of 
the proclamation, it is true that an order dealing with that application could 
not be regarded as determining the rights of the parties in any measure so 
as to make it a final order. 

A question of this kind must be determined with reference to the sub- 
stance of the dispute between the parties and not merely in the light of the 
fact that the application is one made to the Court before whom an application 
to execute a decree is pending. The appellant’s petition to the Court of first 
instance was presented under Ss. 16 and 17 of the Bihar Act of 1938, and 
though one of the matters to be dealt with on such an application relates to 
entries to be made in the proclamation of sale, the sections confer on the 
judgment-debtor a valuable substantive right, namely, the right to insist not 
only that so much alone of the attached or the mortgaged property as the 
Court considers sufficient to satisfy the decree should be brought to sale, but 
also that that property should not be allowed to be sold for less than the price 
fixed by the Court. This provision is very different from what is known 
as fixing the upset price in ordinary Court sales. In the latter case it is 
open to the Court or to the selling officer to reduce the upset price from time 
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to time, if there are no bidders willing to bid at that price. But in cases 
falling under Ss. 16 and 17 of the Bihar Act, we find no warrant for the 
© assumption that for want of bidders at the price fixed by the Court under 
S. 16 (or on appeal) the price can be reduced on the ground of want of 
bidders. On the other hand, the second proviso to S. 17 indicates that the 
property may be sold for a lower price, only if the decree-holder consents in 
writing to forego so much of the amount decreed as is equal to the difference 
between the highest amount bid and the price specified for the property in 
the sale proclamation. The Act contains no provision as to what is to happen 
if the decree-holder is not prepared to adopt this course. But such as they 
are, there can be no doubt that Ss. 16 and 17 taken together secure a 
substantial benefit to the judgment-debtor, namely, that he shall not by reason 
of any forced sale in a Court auction be deprived of his property for less 
than its fair value. The dismissal of the appeal in this case by the High 
Court has had the effect of finally denying to the appellant this advantage, 
and the order of the High Court must to this extent be treated as determining 
a question of rights between the parties and not merely a question of pro- 
cedure. The right which the appellant has thus lost is different from what 
is available to him under O. 21, r. 90, of the Civil Procedure Code, because 
under the latter provision he cannot claim relief‘ merely on the ground of 
inadequacy of price but only by proving that serious inadequacy of price 
has resulted from fraud or material irregularity in publishing or conducting 
the sale. 


The case will be remitted to the High Court with a direction to discharge 
their order of 22nd September, 1938, and the lower Court’s order of 22nd 
August, 1938, and to give liberty to the appellant to file an application under 
S. 13 of the Bihar Money-lenders (Regulation of Transactions) Act, 1939. 


There will be no order as to costs. 


Sulaiman, J.—The application made to the Subordinate Judge under 
Ss. 16 and 17 of the Bihar Money-lenders Act (III of 1938) had prayed for, 


u, 


making an estimate of the value of the mortgaged property and of such portion 
of it as might by its sale be sufficient to satisfy the decree, and to order only that 
portion to be included in the sale proclamation”. 


The learned Subordinate Judge also took the application to be one, 


“praying for fixing a valuation of the property in execution and for issue of 
sale proclamation in respect of a portion of the property that the Court might think 
sufficient to satisfy the decree”. 

He, however, declined to fix any valuation and rejected the application 
on the sole ground that similar objections had been previously decided against 
the judgment-debtors, and they could not raise them over again on account 
of the coming into force of the new Act. 


The applicants filed a Miscellaneous Appeal in the Patna High Court 
purporting to be both under S. 47, Civil Procedure Code, and the Money- 
lenders Act, S. 16 (2) of which provided for a special appeal from an 
order under S. 16. No appeal was provided for from an order under S. 17. 
Indeed the stage contemplated by S. 17 had not arrived till then. 
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In a previous appeal, Vishwanath Narayan Singh v. Sri Mahant Harihar 
Girt, decided on the 20th September, 1938, the High Court had come to the 
conclusion that both the sections were repugnant to O. 21, r. 66, as amended 
by the Patna High Court, and had upheld the order of the lower Court, 
‘refusing to fix the value of the property to be sold’. In the present case; the 
High Court after remarking that 

“the question involved in this appeal is whether the learned Subordinate Judge 
who is executing a mortgage decree ought to have fixed, under S. 16 of the Bihar 
Money-lenders Act, the value of the mortgaged property and such portion thereof 
as is sufficient for the satisfaction of the decree”, 
held that, for the reasons given in their previous judgment, S. 16 was 
void and dismissed the appeal. It was not said in express terms in this case 
that S. 17 also was void, though that was implied. No other point appears 
to have been argued or considered. 

From the High Court’s order, one of the judgment-debtors has appealed 
to this Court. I intimated to the appellant’s counsel that in my view no 
appeal lies. Now an appeal would lie to the Federal Court only if the order 
of the High Court dismissing the appeal were either a judgment or a decree 
or a final order within the meaning of S. 205 (1) of the Government of 
India Act, 1935. The certificate given by the High Court cannot be 
conclusive on this point. 

‘Iudgment’—The meaning of the word ‘judgment’ was discussed in the 
case of Hort Rom Singh v. The Crown’, decided on the 12th April, 1939. 
Tu that case, the Chief Justice held that the words ‘judgment, decree or final 
order’ ought to receive no narrow interpretation, and accepted the maintain- 
ability of the appeal. WVoaradachariar, J., held that the word ‘judgment’ is 
comprehensive enough to include a criminal judgment, and proceeded to 
deal with the case on the assumption that the appeal was competent. On 
the other hand, I had occasion to refer at some length to the meaning of the 
word ‘judgment’ as used in the Indian Code of Civil Procedure, in the 
Letters Patent and also as used in England, and referred to several Full 
Bench decisions of the Indian High Courts and some decisions of their 
Lordships of the Privy Council. I pointed out that in England the term 
‘judgment’? in the Queen’s Bench Division was equivalent to ‘decree’ in 
Equity practice, and “a judgment is a decision obtained in an action and 
any other decision is an order”. 

“Now, in legal language, and in Acts of Parliament, as well as with regard to 
the right of the parties, there is a well-known distinction between a ‘judgment’ and 
an ‘order’. No doubt the orders under the Judicature Act provide that every order 
may be enforced in the same manner as a judgment, but still judgments and orders 
are kept entirely distinct. It is not said that the word ‘judgment’ shall in other Acts 
of Parliament include an ‘order’.” (Per Cotton, LJ., in Ex parte Chimery.) 

Judgment is regarded as a determination by a Court of Law, as the 
result of an action or proceeding upon the matters submitted for decision, 
that a legal duty or liability does or does not exist. That the word ‘judgment’ 
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does not include every order is also apparent from the observation of Sir John 
Edge in Sevak Jeranchod Bhogi Lal v. Dakore Temple Committee? : 

“The term judgment in the Letters Patent of the High Court means in civil 
cases a decree and not a judgment in the ordinary sense”. 

I emphasized in Hori Ram Singh's case that 

“In S. 205 (1) of the Act, the word ‘judgment’ does not occur by itself, but is 
used in conjunction with ‘final order’, When both the terms judgment and final order 
are used together in one expression, they undoubtedly connote different and distinct 
meanings and judgment cannot be interpreted as embracing even interlocutory orders, 
which would make the category of ‘final order’ wholly superfluous and unnecessary”. 

‘Final Order’—In Hori Ram Singh’s caset, I also discussed in some 
detail the meaning of the expression ‘final order’, and referred to cases 
decided by their Lordships of the Privy Council, particularly, Abdul Rahman 
v. Cassim’, where Sir George Lowndes had pointed out that in Ramchand 
Mansimal’s caset, 

. “the Appellate Court in India was of the opinion that the order had gone to the 
root of the suit, namely, the jurisdiction of the Court to entertain it and it was for 
this reason that the order was thought to be final”. 

But his Lordship held that, 

“this was not sufficient. The finality must be a finality in relation to the suit- 
Fe ee ee ee eee nee to be 
determined, no appeal lies.” 

It was emphasized that if the effect of the order re which it is sought 
to appeal is not to dispose finally of the rights of the parties, then even 
though it decides an important and even a vital issue in the case, it leaves 
the suit alive and provides for its trial in the ordinary way. 

‘Decree’—As pointed out by me in Hori Ram Singh's case’, the term 
‘judgment’ in England includes decree, and decree must therefore involve a 
determination of the rights of the parties, 


Even in India decree is defined in S. 2 (2), Civil Procedure Code, as 
“the formal expression of an adjudication which, so far as regards the Court 

expressing it, conclusively, determines the rights of the parties with regard to all or 
any of the matters in controversy in the suit.” 

The determination of any matter within S. 47, Civil Procedure 
Code, is no doubt inchided in that term, but S. 47 deals with the determination 
of questions arising -between the parties relating to the execution, discharge 
or satisfaction of the decree and not to the particular mode of executing the 
decree which may be ordered. That is dealt with in the rules contained 
in O. 21. R 66 of that order does not in so many terms refer to the 
determination of any question arising between the parties to the proceedings, 
but lays down how the Court is to cause a proclamation of the intended sale 
to be made where any property is ordered to be sold by public auction, and 
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sub-S. (2) provides what particulars should be specified in the proclamation 
of sale, and these include everything which the Court cohsiders material for 
a purchaser to know in order to judge of the nature and value of the property. 


The directions issued by the Court under O. 21, r. 66, Civil Procedure 
Code, as originally enacted requiring the specifications to be made in the 
proclamation of sale cannot be regarded as judicial adjudication of the rights 
of the decree-holder or of the judgment-debtor. They appear to possess some 
characteristics of an administrative order directing how the proclamation 
of sale should be drawn up before the auction sale is actually held, because 
it cannot be suggested that by those directions the Court determines the exact 
value of the property so as to be finally binding on any party. At best it can 
arrive only at an approximate estimate of the value. Some Courts have 
actually gone as far as to say that an order under O. 21, r. 66 is not a 
judicial order but merely an administrative one. It would be quite sufficient 
to say that the order is not a judicial adjudication of any question arising 
between the parties to the execution, but merely the issuing of directions as 
to the mode of proclamation of sale. It is really difficult to see how the 
approximate estimation of the value of the property can ever be regarded 
as a determination of any question arising between the decree-holder and the 
judgment-debtor within the meaning of S. 47, Civil Procedure Code. Indeed, 
as was laid down by their Lordships in S'aadatmand Khan v. Phul Kuar, a 
remedy is provided (under S. 311 corresponding to O. 21, r. 90) for the judg- 
ment-debtor to question the valuation and have the sale set aside if the gross 
under-valuation amounts to a material irregularity and he sustains substantial 
injury thereby. The drawing up of the proclamation and the entering of the 
required specifications as fairly and accurately as possible are not matters 
relating to the execution of the decree itself so much as relating to the method 
of proclamation of sale. i 


There seems to be a perfect unanimity among all the Indian High Courts 
that the fixing of the value of the property under this rule is by no means an 
adjudication. within the meaning of S. 47, Civil Procedure Code and such an 
order is not appealable as a decree. The leading case is a Full Bench case of 
the Madras High Court, Sivagami Achi v. Subramania Atyar’, of course, 
followed in subsequent Madras cases—Kaveribai Ammal v. Mehta & Sons, 
Avudainayagappa Pillai v. Sundaranandam Pillait and Meenakshisundaram 
Pillai v. Chokkalinga Pathan*. In the second case it was laid 
down that an order fixing a price to be entered in the proclamation of sale 
is not a judgment within the meaning of cL 15 of the Letters Patent. The 
same view has prevailed in Allahabad—Ajudhia Prasad v. Gopi Nath’, 
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Hira Lal v. Tikam Singh, Muhammad Zakaria v. Kishan Narain’, Kaisar 
Beg v. Sheo Shankar Das, Nathu Lal v. Shrimati Yashodha Devi 
and Ram Charan Sahu v. Jumma Prasad Sahu*. In this last case it was 
held that an order fixing the valuation for the purposes of the sale procla- 
mation is not a decree within the meaning of S. 47, Civil Procedure Code. A 
similar view has been expressed in other High Courts—Krishnarao Ambadas 
Pimpladkar v. Krishnarao Raghunath Talekar*, Devendra Nath Basu v. 
Kailash Chandra Kalu', Basanta Kumar Chowdhury v. Baikunta Nath 
Chakravarty*, Tikait Gayan Nath Sahi v. Pandit Malhjyi Vaidya’ and Sain 
Das v. Punjab National Bank, Ltd. It was obviously on account 
of this consensus of opinion as to an order passed under O. 21, 
r. 66, relating to valuation not being appealable that the Patna Legislature 
thought it fit to add sub-S. (2) to S. 16 of the Bihar Money-lenders Act, 
making an order under that section an appealable order; nonetheless the 
order cannot be regarded as a decree. 


No Appeal—The main question in the present case was as to the 
estimation of the value of the mortgaged property and a sufficient portion 
thereof, and at a later stage its entry in the proclamation of sale for the 
benefit of intending purchasers. S. 16 (1) merely makes it obligatory on 
the execution Court to estimate the value of the property and of that portion 
of such property the proceeds of the sale of which it considers will be suff- 
cient to satisfy the decree. The Proviso reserves the power to the Court to 
order the whole of the property to be sold if it is satisfied that by reason of 
the nature of such property or any other special circumstances such property 
cannot reasonably or conveniently be sold in part. The estimate of the value 
is obviously only an approximate one and not by any means exact. The © 
property can certainly be sold for a higher price; and of course it is also 
‘possible that there may be no bidders willing to offer bids up to the estimated 
price. If there is any surplus, it will go to the judgment-debtors. Such an 
estimation cannot therefore be considered as a determination of any rights 
or liabilities so as to constitute a judgment or decree; nor can it even be 

ed as a final order because it determines nothing finally, nor even puts ` 
an end to the proceedings, It is merely ancillary and subsidiary, and is 
nothing more than a mere step of preparation for the sale being effected. It 
follows that the order passed by the High Court dismissing the appeal 
possesses the same characteristics and is in essence of the same nature. That 
too neither determines the rights or the liabilities of the parties, nor even 
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decides any question arising between the ‘parties relating to the execution, 
discharge or satisfaction of the decree.- It merely affirms the order refusing 
to estimate such value, and therefore relates to the mode of sale only, and is 
interlocutory in character. There is no final decision yet, as even after the 
disposal of the case by the High Court, the proceeding is still a live proceeding 
and will continue. 


Even if the stage contemplated by S. 17 had been reached, the procla- 
mation of sale would have included only so much of the property of the 
judgment-debtor the proceeds of the sale of which the Court considered 
would be sufficient to satisfy the decree. The further provision ‘that such 
property shall not be sold at a price lower than the price specified in the sale 
proclamation would be a direction to the sale officer not to accept any bid 
which is lower than the price specified. This at best is fixing a minimum 
price which the sale officer should accept. It does not prevent the acceptance 
of a higher offer; nor does it expressly prevent the Court from re-valuing 
the property, in case no bids up to the minimum are received. The two 
provisos added to the section refer to matters relating to the portion of the 
property to be sold, with. which we are not concerned in this appeal. The 
mere inclusion of the whole or a part of the property in the proclamation’ of 
sale would also not be regarded as any final adjudication of any rights or 
liabilities so as to become a judgment, decree or final order. Not even a 
special appeal is provided for from such an order. All that has happened 
is that the execution Court has failed to estimate the value of the property, 
and the proclamation of sale would when issued contain two estimates as 
given by the decree-holders and the judgment-debtors and would include the 
entire mortgaged property. That in my view does not amount to any final 
disposal of the rights of the parties at all. In my opinion, the order of the 
High Court dismissing the appeal from the Subordinate Judge’s order 
refusing to fix the valuation or to specify a portion of the mortgaged property 
in the proclamation of sale is neither a judgment, decree nor final order within 
the meaning of S. 205 (1) of the Act. No appeal therefore lies to the 
Federal Court. 


Even if no appeal lies at this stage, it cannot be suggested that no other 
remedy whatsoever would be open to the judgment-debtors. If the provisions 
of the section were obligatory on the execution Court a non-compliance 
with them would certainly be a material irregularity, if not also an illegality, 
and the sale itself could be challenged on such a ground under O. 21, T. 90, 
Civil Procedure Code, if substantial injury is caused by the omission. The 
order of the High Court in appeal may then possibly be a final order subject 
to an appeal to the Federal Court. As in the opinion of the majority the 
appeal lies, I must proceed to consider it on the merits. 


Paina Rule.—Under O. 21, r. 66 (1) (e), Civil Procedure Code, as enact- 
ed, the proclamation was to specify as fairly and accurately as possible several 
enumerated particulars, and “every other thing which the Court considers 
it material for a purchaser to know in order to judge of the nature and 
value of the property.” There was some difference of opinion as to the 
proper inference to be drawn from the observation of Lord Hobhouse in the 
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case of Saadatmand Khan v. Phul Kuar, which had been decided under the 
corresponding S. 287 of Act XIV of 1882. Contrary to what was held at 
Madras, but in partial conformity with the opinions expressed at Calcutta 
and Allahabad, the Patna High Court considered that it was the duty of the 
Courts to settle the value, even if the judgment-debtor was absent, and that 
any valuation other than that fixed by the Court is calculated to mislead 
possible bidders and would be wrong, and the Court should not insert in a 
sale proclamation the valuation assessed by the decree-holder or the judgment- 
debtor—Raghunath Singh v. Hazari Sahu," Beni Prasad v. Edal Singh and 
Damrupat v. Rameshwer*. Later the Patna High Court changed its policy, 
and by an amendment of the rule, which came into force on the 1st March, 
1936, provided that— 

: “no estimate of the value of the property, other than those, if any, made by the 
decree-holder and judgment-debtor respectively together with a statement that the 
Court does not vouch for the accuracy of either shall be inserted in the sale 
proclamation”. 

The prohibition is obviously deliberate and it casts an obligation on an 
execution Court to see that no other estimate, not even that made by itself, 
is inserted in the sale proclamation, and enjoins upon the Court to notify 
therein that the Court does not vouch for the accutacy of either estimate. 


The Money-lenders Act—With the professed object of regulating 
money-lending transactions and granting relief to debtors the Bihar Legis- 
lature intervened and attempted to make it obligatory on an execution Court 
to determine the value and enter the same in the proclamation of sale, so that 
the property is not to be sold for legs than the specified value. S. 16 of the 
Bihar Act III of 1938 compelled an execution Court, “notwithstanding 
anything to the contrary contained in any other law or in anything having 
the force of law” to “hear” the parties to the decree and “estimate the value 
of such property and of that portion of such property the proceeds of the 
sale of which it considers will be sufficient to satisfy the decree”. S. 17 
enjoined that the proclamation of sale “shall include only so much of the 
property of the judgment-debtor the proceeds of the sale of which the Court 
considers will be sufficient to satisfy the decree and such property shall not 
be sold at a price lower than the price specified in the said proclamation”. 
The two provisoes dealt with the portions that are to be ordered to be sold. 
Thus there was a direct conflict between the amended O. a1, r. 66, 
enjoining that the Court should not enter its own valuation in the procla- 
mation of sale, and S. 17 which necessitated a price being specified in it. 

High Courts View.—-In the earlier case the High Court had taken the 
view that Ss. 16 and 17 must be read together, and that it was S. 17 which 


specified the purpose of ascertaining the value of the property, providing 
among others that the property should not be sold for a price lower than 
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that specified in the sale proclamation. According to their view S. 16, read 
with S. 17, enjoined the Court to estimate the value and mention it in the 
sale proclamation, that is to say, the Court was to vouch for the absolute 
correctness of the value as fixed by it. As to the contention that S. 16 itself 
was not repugnant to the rule they had remarked— 

- “This argument would have been of some force if S. 16 would have stood by 
itself and would have been self-contained which it is not. It is followed by S. 17 
without which it would have been an absolutely useless piece of legislation”. 

They had further held that 

“Ss. 16 and 17 ordered the Courts to fix the value very carefully, make their orders 
appealable to higher tribunals, and by necessary implication compel them to put the 
value fixed by them in the sale proclamation, and to sell the property only if the price 
fetched is according to the value fixed by them unless some other considerations arise”. 
They accordingly remarked that they were “clearly of opinion that S. 16, 
which must be read with S. 17, was repugnant to O. 21, r. 66, Civil Procedure 
Code.” Following their previous ruling they held in the present case also that 
S. 16 of the Act was, on account of its repugnancy, void. 

The New Act—The Bihar Act of 1938 had been passed with the assent 
of the Governor of the Province only. The Bihar Legislature has passed 
a fresh Money-lenders Act (VII of- 1939), which was reserved 
for the assent of the Governor-General, and it came into force on the 3rd 
May, 1939, during the pendency of this appeal. The provisions of old Ss. 16 
and 17 have been re-produced verbatim in Ss. 13 and 14, with a few additions, 
mainly to make the sections retrospective. 


I prefer to base my opinion that the High Court’s view cannot be 
accepted on a two-fold ground: (1) because the provisions of the old S. 16 
corresponding to the new S. 13 are not in fact repugnant to O. 21, r. 66, Civil 
Procedure Code, as amended by the Patna High Court and (2) because the 
old section has now been replaced by the new section, which as a result of the 
assent of the Governor-General must in any case prevail. 


Section 107 of the Government of India Act-——Under S. 107 (1) of the 
Act, 

‘if any provision of a Provincial Law is repugnant to any provision of a Federal 
Law which the Federal Legislature is competent to enact or to any provision of an 
existing Indian Law with respect to one of the matters enumerated in the Concurrent 
Legislative List, then, subject to the provisions of this section, the Federal Law, whether 
passed before or after the Provincial Law or, as the case may be, the existing Indian 
Law shall prevail and the Provincial Law shall, to the extent of the repugmancy, be 
void”. 

During the transitional period the Federal Laws under S. 316 of the 
Act mean the laws of the Indian Legislature, passed in the exercise of the 
powers conferred by the provisions of the Act after the commencement of 
Part ITI. Under S. 311 (2) ‘existing Indian Law’ means, inter alia, 

“any law or rule . . . . passed or made before the commencement of 
Part ITI of this Act by any authority . . ._. being an authority . . . . having 
power to make such a law or rale”, PEES 


It has not been suggested that the provisions of the Bihar Act are 


repugnant to any laws of the Indian Legislature passed after the coming 
into force of the new Government of India Act. The only suggestion is 
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that they arè repugnant to an existing Indian Law. Now S. 107 (i) does not 
mean that a Provincial Law must yield if it is repugnant to any existing 
Indian Law whatsoever. It will give way (to the extent of the repugnancy) 
only if it is repugnant to an existing Indian Law “with respect to one of the 
matters enumerated in the Concurrent Legislative List”, unless the assent 
of the Governor-General or of His Majesty has been obtained as is ‘referred 
to in sub-S. (2). If it is with respect to a matter falling within the Provincial 
Legislative List and not the Concurrent Legislative List, then it 
would prevail even as against an existing Indian Law. On the 
other hand, the provisions of S. 100 make it clear that if the matter 
falls within the Federal Legislative List, then the Provincial Legislation is 
altogether wira vires, even though it may also fall under the Provincial or 
the Concurrent List. 

Principles of Construction—When the question is whether a Provincial 
legislation is repugnant to an existing Indian Law, the onus of showing its 
repugnancy and the extent to which it is repugnant should be or the party 
attacking its validity. There ought to be a presumption in favour of its 
validity, and every effort should be made to reconcile them and construe 
both so as to avoid their being repugnant to each other; and care should be 
taken to see whether the two do not really operate in different fields without 
encroachment. Further repugnancy must exist in fact, and not depend 
merely on a possibility. 

“Their Lordships can discover no adequate grounds for holding that there exists 
repugnancy between the two laws in districts of the Province of Ontario where the 
prohibitions of the Canadian Act are not and may never be in force.” (Attorney 
General for Ontario v. Attorney-General for the Domimion!.) 

"It is a well-established principle that if the invalid part of an Act is really 

separate in its operation from the other parts and the rest are not inseverably 
connected with it, then only such part is invalid, unless, of course, the whole 
object of the Act would be frustrated by the partiaf exclusion. If the 
subject which is beyond the legislative power is perfeetly distinct from that 
which is within such power, the Act can be stra vires in the former, while 
inisa vires in the latter: 

“The test is said to be whether statute with the immalid portions omitted would 
be substantially a different law as to the subject-matter dealt with by what remained 
from what it would be with the omitted portions forming part of it”. ¢See Fhe 
King v. Commonwealth. Court of Conciliation?.) 

A particular section of an Act however may not be an isolated and 
independent clause, and may form part of one connected indissoluble scheme 
for the attainment of a definite object; in which case it would: have to be 
considered as an inseparable part of the whole. A law which is sira vires 
in part only may thereby become wira vires in whole if the object of the Act 
cannot at all be attained by excluding the bad part. If the offending provi- 
sions are so interwoven into the scheme of the Act that they are not severable, 
then the whole Act is invalid: In re Initiative and Referendum Act. For 
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instance, the whole texture of the Act was found inextricably interwoven in 
Attorney-General for British Columbia v. Attorney-General for Canada’, 


The words “to the extent of the repugnancy” occurring in S. 107 
indicate that it is not essential that the whole Act nor even a whole section 
must be declared invalid, but that it is necessary to ascertain exactly how 
much of it is void on account of repugnancy. In India a clear distinction 
exists between a provision being sitra vires by virtue of S. 100 on account of 
overlapping and its being void under S. 107 (1) owing to repugnancy to the 
extent of such repugnancy. Unlike the former, there is competency to enact 
in the latter case, but the legislation is invalid to a limited extent on account 
of a conflict. 


Repugnoncy.—The conditions required for a repeal by implication are 
naturally stringent. The rule laid down in Kutner v. Phillips? was 


“A repeal by implication is only effected when the provisions of a later enact- 
ment are so inconsistent with or repugnant to the provisions of an earlier one, that 
the two cannot stand together. . . . Unless two Acts are so plainly repugnant to 
each other, that effect cannot be given to both at the same time, a repeal will not be 
implied . . . of unless there is a necessary inconsistency in the two Acts standing 
together”, 

The question has been discussed in two Australian cases more recently. 
In 4.-G. for Queensland v. A.-G. for Commonwealth’, Higgins, J., said: 

“What does ‘repugnant* mean? I am strongly inclined to think that no Colonial 

Act can be repugnant to an Act of the Parliament of Great Britain unless it involves, 


either directly or ultimately, a contradictory proposition—probably, contradictory 
duties or contradictory rights”. 


a in Clyde Engineering Co., Lid. v. Cowburnt, the learned Judges 
observed 


“When is a law ‘inconsistent’ with another law? Etymologically, I presume that 
things are inconsistent when they camnot stand together at the same time; and one 
law is inconsistent with another law when the command or power or other provision 
in one law conflicts directly with the command or power or provision in the other. 
Where two Legislatures operate over the same territory and come into collision, it is 
necessary that one should prevail; but the necessity is confined to actual collision, as 
when one Legislature says ‘do’ and the other says ‘don’t’” (p. 503). 

Griffith, C.J., remarked: 


“The test of inconsistency is, of one whether a proposed act is consistent 
with obedience to both directions” (p. 504 

The opinion of the majority (Knox, C.J. and Gavan Duffy, J., with the 
concurrence of Isaacs, J.) was that, 


“Two enactments may be inconsistent although obedience to each of them may 
be possible without disobeying the other. Statutes may do more than impose duties: 
they may, for instance, confer rights; and one statute is inconsistent with another when 
it takes away a right conferred by that other even though the right be one which might 
be waived or abandoned without disobeying the statute which conferred it” (p. 478). 
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In this view it may be humanly possible to obey both, simply by not 
doing what is declared by either to be unlawful, though permitted by the 
other, and yet there may be palpable inconsistency. It may be conceded that 
the test of a possible obedience to both is not absolute. But as between the 
new S. 13 (old S. 16) and O. 21, r. 66 as in force in Bihar, there is not 
even a question of a right conferred by one being taken away by the other; 
much less do the words of their Lordships in A.-G. for Ontario v. A.-G. for 
the Dominion, “it is obvious that their provisions could not be in force within 
the same district or province at one and the same time” apply to them. 


Impugned Section.—The existing S. 13 (as did the repealed S. 16) 
merely enjoins the estimation of the value of the property and that of a 
sufficient part thereof, and does not itself deal with the entry of the same 
in the proclamation of sale. It is therefore not in: conflict with O. 21, 
r. 66, Nor is there anything in the proviso permitting the Court to order 
the whole property to be sold which clashes with the rule. Unless the value 
is in some way estimated, it is impossible for the Court to ascertain what 
portion of the property would be sufficient to satisfy the decree, which con- 
sideration is enjoined upon the Court under the terms of the mortgage detree 
itself passed under O. 34, r. 5 (3), and Form No. 6 of Appendix D. 
There is an analogous provision in O. 21, r. 64, which applies to 
attached properties. The ascertainment of the value would also enable the 
Court to fix the order of the sale of the variqus items- so as to adjust equities. 
The estimation can be made known in ways other than by merely entering 
it in the proclamation of sale. The High Court has not taken’away the 
discretion of the Courts to divide the property into lots under O. 21, 
r. 67 (3), or of the sale officers under r. 69 to adjourn the sale on the ground 
of gross inadequacy of the bids, if the estimation of the value is brought to 
their notice otherwise (e.g., by production of a certified copy of the order). 
It would be of help later to the Court itself in deciding whether there has 
been any substantial injury caused in case any material irregularity or fraud 
was committed in publishing or conducting the sale. It follows that although 
the new S. 14 may, to some extent, be dependent on the new S. 13, as the 
price can be entered in the sale. proclamation only after it has been ascer- 
tained by the Court, S. 13 in itself is by no means inseparably connected with 
S. 14, and can indeed stand alone by itself. The estimation of the price is 
one thing, and its entry in the proclamation of sale is quite another thing. 
The two are distinct and can be easily separated, as in their true import they 
are severable. As the former is easily separable and enacts different and 
distinct provisions and is not in reality dependent on the latter, there is no 
reason why the former should not stand merely because the latter may be 
repugnant. Repugnancy should not be extended to a section by implication 
if it does not in fact exist. In my opinion there is no repugnancy between 
the new S. 13 (old S. 16) and the amended O. 21, r. 66. i 


The second ground is that we can in appeal take into account the 
imperative provisions of the new Money-lenders Act which has already 
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come into force, and which automatically repeals the old Act. Of course, 
we are not bound to do so, as the appellant can move the Execution Court 
afresh to act under the new Act and indeed it is the duty of that Court so 
to act even without an application. But in Quer v. Mapleson,: it was 
held that an appellate Court could grant relief according to the new law 
which had come into force in the meantime even though the judgment of 
the Court below had been correct according to the law as it then stood. It 
may, however, be pointed out that under the English O. 58, r. 2, appeals 
were by way of “re-hearing” and the appellate Court had power not only to 
make any order which ought to have been made by the Court below, but also 
to make such further or other order as the case may require. The last words 
occur in the Indian Code of Civil Procedure, O. 41, r. 33 also; but that 
has not been made applicable to the Federal Court. 


Under S. 205 (2) ihe Federal Court has power to grant leave to appeal 
on any ground other than what had been raised in the Court below. Again 
under S. 209 (1) the Federal Court where it allows an appeal can give a 
declaration as to the judgment, decree or order which is ‘to be substituted’ 
for the judgment, decree or order appealed against, and not merely a decla- 
ration as to the judgment, decree or order which ought to have been passed 
by the High Court. 


No doubt in Ponnamma v. Arumogam’, their Lordships applied S. 545 
of the Ceylon Code, without taking into account in favour of the appellant 
a new Ordinance adding a proviso to that section that a suit should not fail 
for want of Letters of Administration, and remarked that 

f “Their Lordships have only to say whether that judgment was right when it 
was given”. 

But their Lordships took case to observe at page 391 that 

“The objection of want of administration ıs one of substance and the appellant’s 
case did not fail by reason: only that letters of admunistration to the intestate’s estate 
have not been granted.” 

Their Lordships of the Privy Council, in a recent case, K. C. Mukerji 
v. Mst. Ram Ratan Kuer’, did take into consideration against the appellant 
a new Act which was passed during the pendency of the Privy Council 
appeal, by which the appellant’s rights had been taken away. Their 
Lordships on the basis of the new enactment dismissed the appeal. Although 
that was a converse case, the principle undoubtedly applies. Accordingly 
there seems to be no good ground why the Federal Court may not, if it so 
thinks fit, dispose of the appeal on the basis of the new enactment. 


As the Patna Rule came into force in 1936 and therefore did not exist 
at the time of the passing of the Act, it cannot be regarded as having been 
included in the Code of Civil Procedure existing at the time (Entry 4 of 
List III). But the amendment of O, 21, r. 66 was certainly a matter 
of Civil Procedure. The rule made by the High Court, under the powers 
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conferred upon it by Ss. 122 and 124, Civil Procedure’ Code, was therefore 
an existing Indian Law with respect to a matter enumerated in List III. 
Ss. 13 and 14 of the Money-lenders Act of 1939 even if repugnant to the 
rule must prevail under S. 107 (2) of the Government of India Act, because 
the assent of the Governor-General has been obtained. 


Accordingly if an appeal were to lie, I would allow the appeal and remit 
the case to the High Court with the declaration that the following order be 
substituted for the High Court’s order :— 

The appeal is allowed, the order of the Subordinate Judge set aside and 
the case remanded to him for disposal according to the provisions of Ss. 13 
and 14 of the Bihar Money-lenders Act (VII of 1939). In the 
circumstances, all parties should bear their own costs. 

KS, Appeal allowed. 


RULES 


New rule regarding provision for appeals against orders 
‘passed under certain sections of the Madras Agricul- 
turists Relief Act. 


Fort St. George October, 27, 1939, (G.O. No. 2633, Development). 
No. 855: 


Rules framed under powers conferred by sub-section (1) 
and clause (c) of sub-section (2) of section 28 of the Madras 
Agriculturists Relief Act. 1938 (Madras Act IV of 1938). 


AMENDMENT 


After rule 7 of the said rules, the following rule shall be 
added, namely :— 

“8. Appeals shall lie from any of the following orders 
passed by a court under the Act, namely :— 

(a) an order under section 18 (1) amending or refusing 
to amend a decree; 

(b) an order under section 19 amending or refusing to 
amend a decree or entering or refusing to enter satisfaction in 
respect of a decree; 

(c) an order under section 20 staying or refusing to stay 
proceedings in execution of a decree; 

(d) an order under section 22 directing or refusing to 
direct the refund of any sum realized in execution of a decree; 

(e) an order under section 23 setting aside or refusing to 
set aside any sale or foreclosure of immovable property; and 

(f) an order under section 24 directing or refusing to direct 
the repayment of any purchase money realized in execution of a 
decree; 
as if the order related to the execution, discharge or satisfaction 
of the decree within the meaning of section 47 of the Code of 
Civil Procedure, 1908”. 


Rules regarding applications to civil courts for scaling 
down of non-decreed debts. 


Fort St. George October 27, 1939, (G.O. No. 2634, Development). 
No, 856: 


Rules framed under powers conferred by sub-section (1) 
and clauses (b) and (c) of subsection (2) of section 28 of 
ion Agriculturists Relief Act, 1938 (Madras Act IV of 


RULES. 


1. In these rules— 

(a) “Act” means the Madras Agriculturists Relief Act, 1938; 

(b) “Court” means the court having jurisdiction under 
these rules; and i 

(c) expressions used in these rules but not defined herein 
shall have the same meaning as in the Act. 

2. (1) Where any debt, other than a decree-debt, is due by 
any person claiming to be an agriculturist entitled to the benefits 
of the Act in respect of such debt, the debtor or the creditor, may 
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apply to the court for a declaration as to the amount of the debt 
due by the debtor to the creditor : 

Provided that no’ such application shall be presented or be 
maintainable if any suit for the recovery of the debt be pending. > 

(2) The provisions of sub-rule. (D shall-also apply to any 
person claiming that his debt has been discharged by virtue of the 
provisions of the Act. 

3. (1) Every application under rule-2 shall be in writing 
and shall be signed and verified in the manner prescribed by the 
Code of Civil Procedure, 1908, for signing and verifying plaints. 

2) There shall be affixed to every such application whether 
by the debtor or by the creditor a court-fee stamp of the value of 
12 anuas. 


4. (1) Every application presented by a debtor shall contain 

the following particulars, namely :-— 
(a) the name and address of the applicant; 

the name and address of the creditor in respect of 
whose debt the application is presented ; 

(c) a statement that the debtor claims to be an agricultu- 
rist entitled to the benefit of the Act in respect of the debt of the 
creditor as against whom the application is presented; 

(d) the particulars of the debt in respect of which the 
declaration is claimed, including all matters necessary to invoke 
the jurisdiction of the court to have the debt scaled down; and 

(e) the amount for which the applicant prays that the debt 
may be reduced. 

The provisions of sub-rule (1) shall apply mutatis mitandis 
to an application presented by a creditor. 

5. The application shall be rejected if it does not comply 
with any of the requirements of rule 4 

The rejection of an application under this rule shall not pre- 
clude the applicant from presenting a fresh application. 

6. (1) On receipt of an application under rule 4, the court 
shall, unless it rejects it under rule 5, pass an order fixing a date 
for hearing the application. 

Ne ) Notice of the order under sub-rule (1) shall be serv- 
ed on the creditor and the debtor. 


7. On the date originally fixed under rule 6 or on subse- 
quent date to which the application may be ad oaed, by the 
court, the court shall, after taking such evidence or making such 
enquiry as it may consider necessary, pass such order on the ap- 
plication as it thinks fit. 

8. If, at any time, while an application is pending in the 
court, a suit is filed by the creditor for the recovery of the debt 
which is the subject-matter of the application, the court stall dis- 
miss the application. 

9. The order of the court declaring the amount of the debt 
under rule 7 shall be subject to appeal and second appeal as if it 
were a decree in an original suit. i 

10. The courts having jurisdiction under these rules shall 
be the courts which would have jurisdiction to entertain suits for 
the recovery of the debts as unscaled. 


